#36.42 6/18/70

Memorandum T0-73
Subject: Study 36.42 - Condemnation {The Right to Take--Future Use)

At the June meeting, Sections 400 and 401 of the Comprehensive Statute were
tentatively approved. These sections relate to takings for future use. For the

text of the sections, see the Copprehensive Statute attached to Memorandum 7G-67.

Subdivision {b) of Section 401 makes the resolution of the public entity
conclusive on the issue of necessity if it declares that the property taken will
be devoted to the use for which it is taken within seven years. The seven-year
period was based on the federal provisions relating to advance acquisitions of
rights of way.

Attached as Exhibit I is a letter from the Department of Public Works giving
further information on the federal provisions and an analysis of their effect.
You should read the letter and determine whether the seven-year period provided
in subdivision {b)} of Section 40l should be extended and, if so, how long should
the period be.

Respectfully submitted,

John H. DeMoully
BExecutive Secretary



L Menorandum 7073 BOMIBIT I

STATE OF CALIFORMIA-TRANSPORTATION AGENCY RONALD REAGAN, ¢

* DEPARTMENT OF PUBLIC WORKS

" LEGAL DIVISION V é\

4 P PINE STREET, SAN FRANCISCO P4104

June 12, 1570

Mr, John DeMculily :
California Law Revigion Commissicn
School of Law ,

Stanford, Califcornisa

Re: Study 36,42 -~ Condemnation (The Right to Take-=
Taking for Puturs Use)

Dear Mr, DeMoully:

Attached plesse find Xerox copy of the pertinent portion
of the Federal Ald Righway Act of 1968 reiating to advance
acquisition of rights of way. _

This Section appears in 23 U.5.C.4, Section 108, The code
reference indicates some interesting lsgislative history which
might have bsaring on both the draftsmanship and the time
period set forth in the Commission's proposed Section 401,
According to the amnctation in UJS.C. A, previously to a 1559
axendment, a five year period existed within which actual
congtruction had to commence to gualify the advencs acquisition
for Federal Aid, In I195Y, the time perilod was incressed to
seven years and the raguirement was that actual constrmcetion

of & road on the right of way had to bde accomplished,

In pertinent part, this section reads: ", ., , The agreement
between the Secretsry and State Highway Department for the
reimbursement of the cost of such rights-of-way shall provide
for the actusl construction of the rcad on such rights-of-way
within a period not exceeding 7 years following the fiscal
year in which sach raguest is made,” -

Finally, in 1968 the present provision was enacted adopting
the 7 year period from the end of the fiscal year wlthin which
conseruction only hes to be commenced, ’
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Mr, Jdohe DeMoully - June 12, 1970

When one conelders that the time of 7 years only commences

&t the end of the fiscal vear, 1t is apparent thet the time
period is actually 7 to B years. When one considers the

fact that highway projectsoftentimes takes as leng as two
years %o complete, we nay be reapprosching the ten yesr period
originglly written into the proposed Section 401, if that
gection is interpretsd to reguire completion rather than
comeanceswent ¢f the project. '

Sincerely,
Ve, o
i/ 4

) g ) JMﬁFﬁMmmaum_mm‘_

HORVAL FAIRMAN
Agsistant Chiel Counssl

c¢: Robert Carlson
Charlies Spencer, Jr.
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- visions of chepler 1 of this fille re

to which Jundls are adranced wnder thes subscetion, shgll be cpmmenced
- within & period of not leys than twe years por more U A

. GiliHinge o riitess ferelary. in

&

Cout of any money in the Treasury nol otherwise appropriated, not lo
*exeend SIZD000,000 for the fiscal sar ending June §0, 1066, not io
" exeeed $120,000,000 Jor the fiscal yeur ending June 36, 1967, und not fo

exvead, $20,000,050 for the fincal ?;ea,r eading June 56, 1970, The pro-
lating fo the chliqalion, period oI[ armil-

ability, and expendituve of Federal-wid primury highwey funds shall

apply o the funds awihorized to be appropriated to varry oul tiis sub-
. section after June 30, 1067."

(9) There ie awthorized {o be appropriaicd, oul of any money in the
Treosury not otherwise appropriated, fer neccssary adminustralire
expenges in carrying oul secfions 151, 136, and 3140} of title 23, Uniled

~ States Code, nol to exceed $1,260,600 for the fiscal yenr ending June 30,

1063, ard 8§ 260,000 for the fiscal year ending June 86, 1970,
ADVANDE ACOCISITION OF WIOHTS-GFWAY
See. 7. (a) Subsection (b) of secticn 108 of fitle 23, United States Code,

" ds amended by striking out “this section' and inserting in lew thereof

“subsection {a) of thiz section'. ) .
(b} Seetion 108 of title 28, United Staies Code, is amended by adding

at the end thereof the following new subsection: -
‘ E‘“{c)(f} There ¢ herchy ealablished in the Treasury of the United

s o revolving fund o be known as the righi-of-way revolving fund
which shall b¢ adwministered by the Seeretary in carrying oul the provisions

. of this subsection. Sums authorized io be appropriated to the right-of-way .
© revolving funid shall be vuiluble for expenditure without rveyard to the

Jizeal year for which suck sums are authorized, o
Uy For the parpose of wequiring vighis-af-way Jor future construstion

. of haghways on any Federal-gid systsm and for wmaking payments for the
: ﬂ}ﬂmﬂ g or relocalion of persons, businesses, farms, and oflier existing uses
. o rea ; e 4 : . )

- bion to the authority contained in subsection (a} of this section, the Seere-
L tary, upon reguest of a State highwuy deparfment, ig authorized to adrance

property caused by the acpuisition of sweh rights-ofaway, in addi

Junde, without interest, to the State from amounts available in the right-

. af-umy revolving Fund, in accordance with rules and regulations preseribed
. by the Secrefary, Funds so advanced moy be veed fo pay the enfive cosls

of projects for the acquisition of ra‘ths-:gfawayé including the ne! cost to

. the State of property management, if any, and reluicd moving and refo-
 cation payments made pursuant o section 133 or ehapter § of this title,

S defual congiruclion of e highway on riphis-of-way, with vespeel

&

ollowing the end of the flscal year in which th
; ‘ w8 thiscrelion, shall provide

707G eariter fermination dufe, Tmmnediclely npon the ferminetion of the

. period of Hme within which vctual construction must be commenced, in
- the case of ary project where guck construclion is tiel commenced before

swch fermination, or wpon approval by the Scoretary of the plans, specifi- -

~entions, and estimales for such project for the weival construction of a

highway on rights-of-way with respect v which funds ore odvanced under

- fhux subsection, whichever shall occur first, the rghi-of-way recolving fund
: shall be credited with an amount cquel to the Federal share of the funds

aideanced, as provided in seetion, 120 of this title, out of any Federel-uid

- highway fuids appertioned to the Siate in which such projéct iz locuted



