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# 36.42 8/18/70
Memorandum 70-81

Subject: Study 36.42 - Condemnation (The Right to Take--Future Use)
At the July 1970 meeting, the Commission directed the staff to

make certain revisions in the tentative statute relating to the

takings for future use and to proviqe the Commission with additicnal

background materials relating to this topic. Attached to this memo-

randum is a research study prepared by the staff of the Highway Research

Board. (Exhibit I--pink.) The study, of course, is designed to be a
netionwide survey of the law concerning advance acguisitions for high-
way purposes. Nevertheless, the staif believes that it provides an

excellent summary and will be both pertinent and helpful. The study
states the relevant policy considerations, and fts research f1ndiogs
concerning the law are consistent with the California law on takings
generally for future use, In the latter regard, it should be noted

that the study treats the issue "of the reasonableness of the time

lag between acquisition and future use . . . [as &] determination of
whether or not necessity for the exercise of the power of eminent
domein has been shown." (See page 3.) Accordingly, a substantial
portion of the study is devoted to the meaning of and what does and
does not constitute an adequate showing of necessity. The basic
priociple in California is the same. However, the logical extension
of this principle in California has a vastly different effect. Here,
treatment of the future use issue as one of necesgsity renders the

issue not justiciable where the condemnor's resolution of necessity
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is conclusive. See Anaheim Union High School Dist. v. Vieira, 241 Cal.

App.2d 169, 51 Cal. BRptr. 94 (1966); County of San Mateo v. Bartole,

184 Cal. App.2d k22, 7 Cal. Rptr. 569 (1960). See also San Diego Gas

& Elec. Co. v. Lux Land Co., 194 Cal. App.2d 472, ik Cal. Rptr. 899 (1961)

{condemnor not benefited by conclusive resolution; taking of easement for
electric lines permitted but taking of use of same easement for gas and
telephone lines denied on failure to show present or fairly anticipated
future need). We emphasize the point, not becsuse we disagree with the
Commission's tentative policy determination to make the issue of future
use justiciable, but to underscore the change in existing California law.
Actually, the Commission's tentative decision to make the change would
eppear to bring our law more in line with that of the other states to
the extent that other states recognize an exception for fraud, bad faith,
or abuse of discretion.

To implement this basic policy decision, the Commission directed the
staff to prepare statutory provisions incorporating the following features:

(1) Takings for use within a relatively short period (e.g., three
years) should not be considered future takings at all. Where the
resolution authorizing the taking declares that the property will be
used for the purpose for which it is taken within three years, such
declaration should be given conclusive effect as to the probability
of use within such period (subject, perhaps, to an exception for fraund-~
ulently making such statement).

(2} Seven years should be declared to be a reasonable time in all
situations. Thus, a showing that there is a reasonable probability
that the property will be used for a particular public use within seven

years satisfies Section 400 {authorization tc acquire property for public
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use). The property owner should bear the burden of either producing
gsufficient evidence to justify a finding or proving by a preponderance
of the evidence that there is no reasonable probebility of use within
seven years. However, declarations in the resolution of the condemning
beody relating to this issue should have no bearing on the matter,

{3} Where property is not to be used within seven years, the
condemnor should bear the burden of justifying the reasonableness of
the longer time perlod as well as the burden of showing that there is
& reasonable prcbability of use within such periocd.

The staff has redrafted Section Y01 of the Camprehensive Statute
generally along the lines of the Commission suggestions outlined above.
(See Exhibit II - yellow.) However, we found it necessary to make one
departure from the suggestions when we attempted to put them in draft
form.

The attached draft does not give any conclusive effect to the
resolution of necessity where there is a future use issue. Tt does
require that the resolution alert the condemnee to the potential issue
if the taking is for a use to which the property will not actually be
devoted within three years from the date of adoption of the resolution.
(Perhaps this should be extended to five years since we found it
necessary to compute the pericd from the time of adoption of the
resolution rather than from the date possession of the property is
taken by the condemnor or some other date.) However, the only function
served by the three-year period specified is to designate those cases
where the resolution must contain certain additional information. The

fact that the resolution contains nothing on the future use issue does



not, of course, preclude the condemnee from claiming that the condemnor
does nolt. intend to devote the property to the use for which it is
taken with a "reasonable time" but he bas the burden of proof to show
that there is no reascnable probability that the property will be
devoted to the use for which taken within seven years and if he does
not show that he loses on the issue.
The only effect that the resolution has in a future use case is
to determine who has the initial burden of proof. The only time the
resolution is significant is where it states that the property will
not be devoted to the use for which it is taken within seven years.
In such case, if the condemnee contests the taking, the condemnor has the
burdén of proof to establish that the property will actually be used
for the purpose for which taken within a "resscnable time." Absent
such an admission (more than seven-year period) in the rosolution, the
resolution has no effect insofar as the future use issue is concerned.
The seven-year period should perhaps be longer since it is com-
puted from the date of adoption of the resolution. With this scheme
in mind {refer to Exhibit II for the statutory provision and Comment)},
there seems no reason to provide a quasi-conclusive effect to a
resolution reciting contemplated use within three years. We characterize
the effect as quasi-conclusive, because we do not believe a condemnee
should be precluded from showing that a resolution was fraudulently
adopted for the very purpose of foreclosing judicial review. Hence, a
showing that there is in fact no reasocnable probability of use within
seven years should suffice to avoid both the "conclusive" resolution
and shift the burden to the condemnor to show the probability of use

within some longer reasonable period. On the other hand, any lesser
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showing by the condemnee, i.e., a failure to show that there is no
reasonable probability of use within seven years, would prevent him

from avoiding the taking of his property on this ground, whether or

not the resolution was deemed “eonclusive’ or. recited, progosed usc

within three years. 1In short, it seems that if the resolution is

not made absolutely conclusive-~for we do not believe that the Commission
either should or desires to go this far--ihen it should have no special
evidentiary effect at all,

With this explanation, we believe that the remainder of the section
and Comment thereto is largely self-explanatory. We have previously
noted the problem of sanctions where the condemnor is required to state
certain matters in its resolution of necessity. See Memorandum 70-78.
The same problems are raised by subdivision (c) of Section 40l. As
presently stated the section simply relies om the intcgrity asd the
competence of the condemnor to comply with its requirements.

At the September méeting, we hope Section 401 can be tentatively
spprovad for inclusion in the Comprehensive Statute.

Respectfully submitted,

Jack I. Horton
Associate Counsel
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Advance Acquisition Under the Federal-Aid Highway Act of 1968

A report submitted under ongoing NCHRP Project 20-8, "Right-of-Way and Legal Problems Aviging Out of
Aighuay Programs," for which the Nighway Rescarch Board is the agency mtw the ressarch. ﬂn
report wae prepared by Jokn . Vanse, HRE Counsel for ILsgal Research, prinoipal investigator, and
Hayse T. O0'Brien and David C. Oliver, Research Attameys, unday
the Special Projecte Area of the Board

JHE PROBLEM AND ITS "SOLUTION

A majoy and continuing need of state highway departments involves the zssembly, analysis, and
evaluation of operating practices and legal elements of special probiems involving right-of-way
acquisfcion and control and highway law in general. Congress, in the 1%68 Federsl-Aid Highway Act,
substantially changed the funding and other procedures of the 1956 Act, to encourage uge of the
sdvance acquisition mechanism by the states. In order for state highway departasnts to take full
advantage and meke maximum use of the new provisions in the 1968 Act, serious consideration needs
to be given to the enactment of new state legislation where doubt or uncertainty exists as to the
precise limits of auchority.

A careful review of the research reported herein should help state highway officials to better
understand the provisions for advance acquisition under the Federal-Aid Highway Act of 1968 as it
may affect their own atate highway program. The proposed legislation suggested in this paper is de-
pigned te help highway officilals in formulating their own legialative program to take full advan~
tage of the provisicns of the 1368 Act.

RESEARCH FINDINGS

Reaearch findings are not to be confused with findings of the law, The monograph that followa
constitutes the research findings from this atudy. Because it i8 alac the full text of the agency
report, the above statement concerning loans of uncorrecied draft copies of agenmey reports doses mt

apply.
1. INTRODUCTION

A, GENERAL

Advance acquisition of lands for future highway use is essential if the transportation needs of
an expanding and mobile society are to be provided in an efficient and economical manner. The fol-

£ e 4 4 oo g S g - e e, - -
T T Pt st ety -y At g e St S . S ) it g

FHIGHWAY RESEARCH B30ARD
NATIONAL RESEARCH COUNCIL
NATHINAL ACADEMY OF SCIENCES - NATIOMNAL ACADEMY OF ENGINEERING

- -



. " ° -2._‘

lowing consid%ratlcns attest to the advantages that accrue to those states which currently have
the tepal eapacity to acquire land for future highway use. Similarly, the following reasons illu-
atrate the need for. those states lacking such legal authority te take appropriate measures to pro-
vide for the advance acgquisition of laud for future highway use:

1. Advance acguizition makes possible large monetary savings in the costs of future highway
righte~of-way by forestalling private development of such lands.

2. Advance acquisirion of land reduces economic waste, both public and private, that occurs
. when rights-of-way arc acquived after private buliding improvements have been wade in a particular
area,

3. AMvonce acquisicion of rights-of-way facilitiates the orderly planning ¢f a comprehengive
system of arterjal highways and enables local pianning agencles to establish more effective zoning
of areas served by highway facilitles, and otherwise assists in the more orderly planning and regu-
Iation of the entire area. )

&, Advance acquisition sexrves to reduce the number of pergons dislocated by new highway con=
struction. If land is acquired well im adwvance of construction, all development of land lying within
the tight~of-way will, of course, automatically cease, and the number of persons adversely affected
by the future highway construction will thereby be diminished.

5. Advance acquisition serves to prevent the pyramiding of iand values in advance of right-of-way
acquisition, which is often the case when highway right-of-way is acquired shortly before construc-
tion starts,

§. Acquisition for future use stimulates advance engineering planning snd design on the part
of the highway departpent and makes possible and feasible a more rational and deliberate approach
to the preblem of providing modern and efficient highway aystems.lf

The foregoing list of advantages of acquiring rights~of-way for future highway use under a pro-
gtam of advance acquisition is by no means all inclusive. Nor is advance acquisition the only method
by which a state highway department can set aside or reatrict the use of certain lands that it
anticipates will be necessary for future highway use. Other methode which are employed to decrease
the coat of future lapd acquisition, but which arc beyond the scope of this paper, include the
‘use of setback statutes, asubdivision controls, official map statutes, zoning ordinances, and highway
reservation laws.Z '

A word may be in order with respect to the possibility of disadvantages attendant upon advaace
" acquisition. It is, of course, conceivable that lands might be acquired by advance acquisition in

" a high market, and {t would develop that the future market would prove lower. Such possibility does
not seem a strong practicsl consideraticn, however, ia the light of the generally rising trend im
land values throughout the United States. It is further comceivable that population shifts might
occur or new development take place which would render the corridor selected by advance acquigition
an ill-advised choice. Lf the long-range planning in connection with acquisition for future use is
efficiently performed, such possibility seems minimal,

Taken on balance, it would seem that the evident advantages of advance acquisition far outweligh
any possible disadvantages which might accruse as a result of use of this mechanism in the planning
and construction of highway systems which will prove in futurc adjusted to the then needs and neces-
afities of the traveling public and the community at large.

B, SCOPE

This paper treats the subject matter under discussion as follows: Section II asets forch a col-
lation of apposite and representative cases dealing with substantive legal principles governing ac-
quisition of lands for future use.Z’ These cases are important not only &8 historical background,
but also as tools to be vsed in the comstruction of astatutes which expressly or by necessary implica-

.EfFor a comprehensive discussion of the advantages of acquiring rights-of-way for future high-
way use by means of advance acquisition, see HRB Special Report 27 {(1957), entitled "Acquisition of
Land for Future Highway Use," .

2/see for a discugsion of these legal devices, Note, entitled Problems of Advance Land Acquisi-
tion, 52 Minn,L.Rev. 1175 (1968).

330 attempt is made herein to supply a precise and comprehensive definition of "advance acqui-
sitfon." Difficulties are presented in formulating such definition because in a broad zense all ac-
quisition of right-of-way contemplates future use. Advance acquisition and lead time are closely
interrelated, and the latter depends on variables and differs quantitatively from state to state.
What might be considered lead time in ome state could be viewed as advance acquisition in a state

. haviag considersbly shorter lead time. As im shown later, the Federal-Afid Righway Act of 1968 pro-—
vides a definition insofar aa Federal-aid funde are concerned, by reason of specifying time lisits
within which advance acquisitlion muat operats. -
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" tion sutharize acquisition of right-of-way For Future use.l’ Section III, A, 1, 2, discusses the

srovisions of Federal statutes, in particular the Federal-Aid ilighway Act of 1968. Section LII, A.

-3 deals with thé double hearing procedure, which has direct bearing on eligibility for the advance
of funds provided in said Federal-Aid Highway Act of 1968. Section III, A. & discusses the proce-

dural and other requirements relating to advance acquisition as promulgated by the Bureau of Public

 Roads. Section 111, B. sets forth a synoptic review of state legislation authorizing advance acqui-

 the verm “public use" is {acapable of precise défipition.

cition. Section IV contalns suggested legislation which would perwit a comprehengive program of
advance acquisition. . i

C. PHBLIC USE . . S

A brief reference to the doctrine or concept of "public use" seems required at the outset of
this paper. In any taking of private property through the exercise of the power of eminent domain,
it 1a, of covrse, as a matter of constitutional or srganic law necessary to establish that the taking
is for a public uae. What comstitutes a public use is a matter of congiderable coaplexity. It has
been stated by eminent authority that no precise definition of the term is possible, Thus, ia
Nichole on Eminent Domain, Vol. 2, Secs. 7.2, 7.2 [1], 7.2 [2], it is said:

It is generally recognized that the phrase “public use”, when considered in
relation to the power of eminent domainm, ie incapable of & precise and comprehen—
sive definition of universal application....

The disagrecment over the meaning of “public use” 1is based largely upon the
question of the defide in which the word "use” in the constirution was intended to
be understood, and has developed two opposing views, each of which has its ardent
supporters among the text writers and courts of last resort. The supporters of one
school ingsist that "public use" means "use by the public,” that is, public service
or eamployment...and the public wost be entitled, as of right, to uze or anjoy the
property taken.... ' '

On the other hand the courts that are iaclined to go furthest in sustaining
public rights at the expense of property rights contend that "public use” meann

Mgublic advantage," aund that anything which tends to enlarge the resources, in-
crease the industrial energies, and promote the productive pewer of any consider-
able number of the inhabitants of & saction of the state, or which leads to the
growth of towns and the creatiom of new reacurces for the employment of capital
and labor, manifestly contributes to -the general weaifare and the prosperity of

the whole community, snd, giving thesiunstitutian 2 broad and cowprehensive inter—
pretation, conatitutes a public uge.~ .

It does not appear that a useful purpose wilk be served by examining in detail the application
by the courts of these “vse by the public” and "public advantaps" teats to various and diverss
factual situations. Tha quezetion as to what constitutes a public use, alrhough basic and funda-

_mental to all proceedinge in eminent dowain, does not present serious legel or practicel problems

fn the ordinary and usual taking of lands for highway rights-ei-way. This fe for the reason that

the courts uniformly hold that'a public highway is devoted to a public uae. Suffice it to say that
the matter of public use is inseverable from any exercise of the power of eminent domain, and, most
obvicusly, applies with full force and effect to a taking for a future use, The authora of this paper
bave found no case which indicates that in advance acquisition, as opposed to acquiaition for

isminent highway constructiom, particular or peculiar problems are presented ingofar as the doctrine
of publiic use is concerned. Thua, it may be stated that aithough compliaace with the doctrine of
public use underlies any and all advance acquieition of highway righte-of-way, no problems of compli-
ance are presented by reason of the faet that the acquisicion is for a Future use, rather than an
ismediately contemplated use.

A3 is shown latar, the gquestion of the reasonableness of the time lag between acquisition and
future use not infrequently enters into the determination of whether or not nscesaity for the exer—
cige of the power of eminent domain has been shown, However, the extent of the lapse of time
butween acquiniticn and actual conmtruction fs not adverted k¢ in the decisions as being a relsvant
factor in the determination of whether a4 public usa has been established.

&/ The paper daais in the maip with condemnation cases, not by design but by necessity. Research
discloses that there is & paucity of case law relating to the purchase of land foxr fulure use, Iuas-
mch ag the major portion of land acquisicion for highway right-of-way is pursuant o purchase rather
than condewnation, the emphasis on condemnation cases leads to unavoidable imbaiance. Howevar, ic
ta evident that the principles enunclsted in the condemnation cases have relevance to the purchase
of teal property For Future use, and that the holdings therein yield useful instruction as tp the
power and authority of state highway departments to purchase lands for future use.

2sec 26 Amodur,2d, Bnivest Domain §27, and 29A C.J.5., Suinent Bowain; 831, Akewise statiog :
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1i._ SUBSTANTIVE PRINGIPLES GOVZRNING ACQULSITION KOR_YUTURE USE

A. ATTHORITY TO ANVICIPATE FUTURE NEEng

In tivr 1{pht of the heldloge (0 a number of cases it would appear that the principle that future
as woll an prosent needs may be antfeipoared and consldered ia the condomnation of lands for public
uge {sbsent statatery authorizatlon so to du} has boen firmly established. Some courts have expressec
the view that it is not enly the right, but also the duty af a condemning authority to take into
account {oknre needs that may reasonably be forescen. These cases stand Lor the propoaition that
such right 15 an essential attribute or ishorence of the soverelgn pewer of eminent domatn, and

- hepee that in the case of a legislative delepation of such power, 0o express language of statute

looking to the consideration of Future nceds 15 required in ovder to vest such right in the condemn~
fng authority. The delegatlon of authorlty to condewmn carries with it rhe right to anticipate
future neceds, and no statutory authorization to this effect is required, :

The following cases, decided under statutes silent as to consideration of fufure needs, are
11lustracive: . —

In In re Application of Staten Island Rapid Transit Co. {1884) 103 W.¥. 252, 8 N.E. 548, the
Staten Island Rapid Transit Company entered into a coatract with the Baltimore and Ohio Railroad by
the terms of which £t"dgreed to allow the Baltimore and Ohio Railroad to use one of its lines for
the transportation of passengers and freight, As a result of this. agreement, the Staten Island
Rapid Transit Company sought to condemn certain land for the enlargesent of depot grounds in order
to accommodate an anticipated incressed volume of traffic. Condemnor conceded that the lands in
question wers not required for present use, and condemmeed asserted that in the light of this cir-
cumgrance necegsity could net be shewm, The New York Court of Appeals, in upholding the order of
the lower court adjudging the lands in question necessary for the use for which they ware procesded
against, stated: ’ : ‘

It 'is quite obvious that the demeficial exercise of the power of acquiring
propercy for public uses cannot be enjoyed unless allowed in anticipation of the
contemplated improvement; and it is therefore wall settled in thic state that the
mere Fact that the land proposed to be taken for a ‘public use ls not needed for the
present and immediate purposs of the peticioning party, is not necesearily a defense
to a proceeding to condemm it. : )

City of Chicago v. Vaccarre (1951) 408 I1l. 587, 97 N.E.2d 766, iovolved a proceeding by the
City of Chicago to condemn land for parking facilities to acsommudate the Chicago Municipsl Alrport.
In vesponse to a contention by the condemnces that the land aought to be condesned was not nesded
for present parking needs, the Illinois Supreme Court stated:

It is, of course, permissible for tha coudemnar to take not only sufficient land
for the present need, but it may, and should, anticipate the Future increased demands
for the public vee to which the land is to be devoted....The City of Chicago, in its
determination of whethar the taking of property is mecessary for public use in provid-
ing parking facilitles at the airport, has & right to and should censider aot only the
present necds of the public, but thoee which way be fairly saticipated in the future.
{Underscoring wupplied,) oo L

Depargment of Public Works and Buildings v. McCaughey (1928) 332 I1l. 416, 163 N.E. 795, was a
proceeding to condetn lands for highway right-of-way. Condemnees asserted, inter alia, thet the
taking of certein of the lands ineluded in the suit was unlawful because no showing of present neces~
sity was made. Condéemnor comceded that the land wee to be held for future use, when & separation of
grade might be effected. In sustaining the right of condemnor to scquire the land fér future usse,
the Supreme Couxt of ILilineis stated: : ' :

As to the amount of land sppropriated in matters of thia kind, the department of
public works is vested with a bread diecreticn in determining the amount to be taken,
They have a right to, aud ahould, anticipite the future needs of the municipality, and .
thelr action in the premises will not be interfered with, except in a clear case of
abuse of digcretion wested in them. (inderscoring mupplied.)

In'State Highway Commission ¥. Ford (1933) 142 Xan. 383, 46 P.2d B49, the Supreme Court of
Kansas in suataining the right of the State Highway Commisaion to condesm land for future widening
of a highway atated: . ' o .

i The fact that future needy .
sud power to sct. Indeed, we ax
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been made too narrow, the turns too short, and that too little attention has been given
to cbatructions o view at corners.

The rule that future needs may be considered has been employed in some cases as sid in the inter- ]
pretation of statutes relating to right-of-way ascquisiticn which are worded in such manner s to re-

quire judicial comstruction as to whether or mot the legislature intended gpecificaily by the tarme
therecf ¢o authorize sdvance acguisicion.

The question was before the court in State ex rel. Preston, Director of ﬂ;;hwggt ¥. Ferguson
{1960) 1i? Obio St. 450, 166 X.E.2d 365, as to whether the following statutory laogudge authorized

the Director of Highwaye of the State of Ohio to acquire yight-of-way well in advance of scrual
construction: ' . .

The director of‘highwiys, in addition to hié other duties and powsr 9fuvidad by

law, is authorized to purchase real property that he deems will bt’n@cegsarz for the
improvement of the state highway system....[§5501.113, Revised e of Ohic.] {Under~
scoring supplied.} : SR

In holding that euch language authorized sdvance acquiiition of right-of-way in order o scromo- - L
date future needs the court stated: ; ' .

There la ug.question that the director is authorized by statute to mike,..pur-
thases of rights-of-way prior to actusl need.... : o

The planning and conatruction of highways is a long-term procedure. It is not
an undertaking which can be placned and consummated on the spur of the wowent., The
develupment and conscruction of the super-highway system essentizl to the movement of
modern traific necessitate the plamning of highways and the acquisition of righte-of-way
far in advance of actual construction. To wait until there is a presant actual need
for conatruction purposes befors acquiring the right-of-way fs neither economical
nor practical. With the suehrooming of metropolitan areas sad the expansion of
suburban living, it .is not’ only necessary but essential that plans be developed sad
rights~of-way acquired fer in zdvance of actual constructiomn, not unly to obviate
the increzee in cost due to the development of areas through which highweys must pass

but also to afford an opportunity for the planned development of the comsunities them-
selves. . : .. :

The foregoing cosea would appeaf sufficient to illustrate that che principle that futura nesds
may be anticipated in the acquisition of lands for road right-of~way or other public use ia not a
new or innovative concept. There is ample authority to suppore the statement chat £t has been
recoguized by judicial opinion since an eatly date that the inveatment of such power in a
condemning authority is necessary in Srder that the public welfare be served to the fullest sxtent

by the pubiic or quasi-public body to whom the legislature has granted the right to condemn
lande for public usq.ﬁf ' - :

Thia is not to say that the expresp delegation of such right or power by the legialature is a
superflvous act, To the contrary, it is, of course, highly desirsble that the legislsture speil
out the scope of delegated authority in clear and explicit terms. This will benefit both the con~
demning suthority and the courts vhen faced with the questioh whether powers have been exceeded
or discretion abused. It is simply to point out that the delegatiom of such right is not (sccordiag
to the views of many courts) ia dercpation of established ceimon law primciples appertaining to
the exercise of the moversign power of emineant domain, but rather constitutes a legislstive arti-
culation of common law principles previocusly enunciated by the courts,

5 5ee the following further cases: _Rindge Co. v. County of Los Angeles (1923) 262 u.S. 700,
43 S.Cr. 689, 67 L.Ed. 1186; Woollard v. State Highway Comm'n. (1952) 220 Ark. 731, 249 B.W.2d 564;
Central Pac, Ry. v. Feldman (1907) 152 Cal. 303, 92 P. 849; City of Hawthorne v. Peehles (1938) °
i66 Cal.App.Rpts,2d 758, 333 P.2d 442; Kern County Undon Migh Schocl Dist. v. MacDonaid (1919) 180
Cal. 7, 179 P. 180; Loa Angeles County Flood Control Dist. ¥, Jan (1957) 154 Cal.App.Rpte.2d 389, ..
316 P.2d 25; Sap Diego Gas and Electric Co. v. Lux Land Co. (1961, Cal.). )4 Cal.Rptr. 899; Adams ¥.
Greenwich Wster Co. {1951) 138 Conn. 203, 83 A.2d 177; In re Kew Haven HWater Co. (1912) 86 Cona.
361, 85 A. 816; Carlor Co. y. Gity of Miami (1953, Fla.) 62 5o.2d B897; inland Water Ways _nmlog%:
Co. v. Cicy of Jacksonville (15948) 160 .Fla. 913, 38 So.2d 676; Wrighe v. Dade CﬂunEI {1968, TFla.
216 50.24 494; Independent Schoel Dist. ¥. Lauch Constr. Co. (1953) 74 3de. 502, 264 P.2¢ 687; City
of Chicago v, Newberry Library (1556) 7 ill. 24 3093, 131 N.E.2d 60; City of Waukepan v. Stanczak
(1955} & I11.2d 594, 139 N.E.2d 751; Village of Depue v. Banachbach (1916) 273 L1i. 574, 113 N.E.
1367 VWompler v. Trustees of Indisna University {1961) 241 Ind. 449,.172 H.E.2d 67; Town of Alvord
¥. Great Northern Ry. (1917) 179 Iowa 465, 161 N. W. 467; Reinecker v. Boayd pu. '
Ran. 715, 436 F.28 44; Shaler v, Seatery Pousy & eas'Cu. (1059) 203 Einy 4H
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B. REQUIREMENT OF SHOWING GF NECESSITY

1t is a fundsmental axfom of the law of eminent domain that in order to justify the exercise o
the power to coondemn private property for s publie use, public necessity for the taking must exist
and be shown. Such requirement is generally embodied in the provisione of state constitutional
and/or statutory law. Wnlle the lagislative are of goverament may, absent constitutional restric-
tions, itself exercise the power of eminent domain, the ordinary exercise of the power is by &
public or quasi-public body zo whonm the legislature has granted the power to condsmn.

C. DETERMINATION OF RECESSITY AS DISCRETIONARY MATTER: LIHI'I;S__OH EXERCISE OF DISCRETION

In the case of delegated suthority, it is usiformly held that the grantee of the power has wid
discration as to its use. This is premised on the reaspning that the exercise of the power is a
leglalative or administrative mattar, and not a judicial funetion.2/ Howevar, there are limits
beyond which the grantee of the power may not go. The exercise of discretiom by the grantes, altho
allowed broad compass, may be unsesced by the courte upbn s clear gshowing of frowd, bad falth, or
abuse of discretion. . -

The rule is well stated in 29A c.J.s.,' Exinent m in, B89 (3}, as foliows:

. 0o confertring the power of eminent domain, the legislature may delegate to the
grantee ths right to determine the necessity, expadiancy. or propriety of exercising
the power. In the absence of any statutory provision submicting the natter to a
court or jury, the decision of necessity, expediency, or propriecy ides with the
grantee of the power, or, asg otherwise stated, a grant of suthority by the legi-
siature to exercise the power of eminent dowain carries with it the wight of the
grantee to decide the guestion of the necessity of its exercise as well as the
expedieacy and propriety of ‘doing sa. ; :

Ian the absence of constitutional or statutory provisions to the contrary, the
decision of the grantee as to the necessity, expediency, or propriety of exercising
the pewer of eminent domain is polirical, legislstive or administrative in character,
snil its determination is conclusive and is not subject to judicial review, in the
sbsence of fraud, bad faitk, or clear abuse of disersrion. The ‘determinavicon of the
grantee on the guestion of necessity may not be bnsily or cagually overthrown by
the courts, but strong and tonvincing evidence of the most conclusive character is
required to upset the determinatica. The courts may interfere only om & cliear showing
of bad faith or conduct on the part of the grantee which Is irraticusl, useless,
or palpably unreascnable. . ‘ f - ®

The following cases are représentative of the overvhelming weight of authority, whieh holds th.
the determination of necessity is a mattér within the dound discretion of the gractee of the
power of eminent domain, and will wot be disturbed by :fhe courté except upon a clear showing of
fraud, bad faith, or abuse of discrecrion. : ’

v. Kansas City Power & Light Co. (1969) 203 Ran. 520, 455 P.2d 502; State v. State Highway Cowa'n
T1947) 163 Kan. 187, 182 P.2d 127; Baxter v. City of Louisville (1928) 224 Ry. 604, 6 3.W.2d 1074;
Inland Water Ways Co. v. City of Loulsville (192%) 227 Ky. 376, 13 5.W.24 283; MeCee v. City of
Willlamstown (1957, Ky.} 308 S.W.2d 795; Plke County Bd. of Ed. v. Ford (1955,Ky.) 279 S.H.h 45;
Marden v. Madisomville H. & E. R. Co. (1908) 128 Ky. 563, 109 §.W. B80; City of New Orleans V.
Moeglich (1930) 169 La. 1111, 326 So. 675; Petition of ;5:1. of Bi, of City of groit (1927) 239
Mich. &6, 214 N.W. 239; Chicage Great Westeérn Ry. v. Jg ase (1957) 249 Miaa, 324, B2 N.W.2d 2274
State ex rel. City of Duluth v, Duluth St. Ry. (1930) 179 Minn. 548, 229 N.W. 883; Exwin v.
Mississippl State !l_ig% Comm’'n {1952) 213 Misa. 885, 58 So.2d 52; Phillips Pipe Line Eo . ¥
Brandstetter {1954) 241 M.A, 1138, 263 S.W.2d 880; Kountze v. Propristors of Morris Aqusduct (1895;
58 N.J.L. 303, 33 A, 252; Board of Bd. v. Blair (1955, W.Y.) 144 N.Y.8.2d 3 1/; In re East 181 $t.
in the City'sf New Yerk (1907} 52 Misc., 596, 102 N.Y.S, 500; In re Seneca Ave. (1917) 98 Misc.

712, 163 W.Y.5. 503; Boalsburg Water Co. v. State Collepe Water Co. 21913} 250 Pa. 198, 87 4, 60%;
Chew' v. City of Philadeiphia (1917) 257 Px. 589, 101 A, 9i5; Clemmer v, Pemhsylvania Pub, Utilit
Comm'n (1966) 207 Pa. sup'z.Ct.Rpts. 220, 217 A.2d 807; Lroyle v. Johnstown Water Co. {1918) 259
Pa, 484, 103 A. 303; In re Schoél Dist, of Pittsbhurgh (1968) 430 Pa. 566, 244 A.2d 42; Petition of
Fayetts County Comm'rs (1927) 289 Pa, 200, 137 A. 237; Pittsburgh, Fe. #. & C. Ry. v. Poet (1893}
152 Pa. 4B8, 25 A. 612; Truitt v. Borough of Ambridge Water Auth. {1957) 389 Pa. 429, 133 A.24.719%;
State ¥, Superior Court for Kipg County (1918; 102 Wash. 331, 173 P. 1B6; State v. Superfor Court
of Snchomish County (194%) 34 Wash.2d 214, 208 P.2d 866.
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In State Road Department v. Scuthland, Ine. (1960, Fla.) 117 7».2d 513, a proceeding was
instituted to condemn lands for rvight-of-way for an Interstate highway. Tt was stipulated by the
parties that the future daie of comsiruction of the highway was unkunown and not decerminable,

The State Road Depariment was authorized by statute (F.5.A. §337.27) te condemn right-of-way for
"existing, proposed, or anticipated veads." Coondemnee alleged lack of necessity and was sustained
by the trial court, which entered an ozder of dismissal. In reversing and remandisg the District
Couri of Appeal stated:

It is settled dn this jurisdiction that a determination of the necessity for ac-
guiriag private property under the power of eminent domain by an administrative _
agency of government, or by a quasi-public corporation, will not be set aside by
the courts in the absence of s showing -that such a determination was motivated by bad
faith, fraud, of constitutes a eross abuse of discretion.

+».it clearly appears that the legislature of this state has decided as a matter
of the public policy that it is to the best interest of the pesple of Flarida that
cur highway department cooperate fully with the Federal Govermment ip the conptruction
.and completion of the proposed interstate highway system.... A

It is not only economjcally advisable, but good sound judgment, to acquire ade-
quate rights-of-way...at a time when land values will not be influenced by the iwmediate
announcement of actual highway congtriction. Acquisition of righce~of-say for the
interstate Wighway System in sdvance of ‘the date on which the Department is prepared
to commence counstruction cannot unjustly injure, but in most instences will benefit,
the landowner.... ' :

Even though the admitted facts show without guestion thar tha Road Depaxtment is
oot In a pogition to immediately move forward with the construetion...it does. affirma-
tively appear that substantilal expenditures have alteady been made in the acquisition
of rights~of-way for this limited-mccess facility. It would do wviolence to the Depart=-
ment's intention thus manifested to assume that defendant's property sought to be ac-
gquired in this proceeding will not be devoted to public use within the time limited
for the completion of the Interstete Highway System. We perceive nothing ia the
actions of the Road Department...to justify the conclusion that its resolution of
necessity for the taking of defendant®s property constitutes a pross gbuse of dis-
cretion te Buch & degree as would amount to an improper exercise of its power to ace
quire the itands of defendant by the power of eminent domain.  (Uoderscoring supplied.)

Soden v. State Highway Commission (1963} 192 Kan. 241, 387 P.2d 182, was an injunction pro-
ceeding brought ro enjoin the condemnation of land for the contemplated future construction of a
grade separation. Petitioners alleged that the State Nlighway Commission was seeking to condemn land
which Lt might not use for many years, and hence was engaged in unauthorized speculation in land
values. In affirming the action of the lower court in dénying injunctive relief, and upholding the
Commission’s decisicn as to the necsssity of acquiring the land for future use, the court atated:

_ The statutes place no restristion on the appellee as to the acquisition of land
for snticipated future use. The matter is thereforas left to its. sound discretion....
. The power of eminent domain can only be exercised by virtue of a legislative

enactment.,,.However, once the legislature has delegated to a public authority the

power to determine the necessity of exercising the power, the decision of -the grantee

as to the necessity can only be reviewed by the courts for the purpose of considering

sv.fravd, bad faith, or abuge of diseretion....

The facts in this case do not indicate...bad faith, or abuse of discretion on
the part of the appellae in the exercise of its authority.
1t will serve no useful purpose to multiply in the body of this paper cases smoouncing the

tule that the determination of the condemning authority as to necessity is a matter within fts
sound discrerion and will noc be set aside by .the courts except upon a showing of fraud, bad faith,
or clear abuge of discretion.8/ It is sufficient te point out tha: the rule is firmly estabiighed,

8/50e also the following: Woollard v. State Highway Cowm'n {1952) 220 Ark. 731, 249 5.W.2d 564;
State v. 0.62033 Acres of Land (1855) 49 Del. 174, 112 A.2d 857; State v. Chang (1963) 46 Hawaii
279, 378 P.2d 882; Department of Public Worke & Bldgs. v. McCaughey (1828) 332 Iil. 416, 163 R.E. 795
Yampler v. Trustees of Indisna University (1961) 261 Ind. 449, 172 N.E.2d 67; Porter v. lowa State
Riglway Comm'n (1950} 241 Towa 1288, 44 N.W.2d 682; Reinecker ¥. Board of Trustees (1967) 198 Kan.
Fl3, 426 P.2d 44; Brate ¥. Cooper (1943) 213 La. )16, 36 50.2d 22; State Roads Comn'n ¥. Franklis (19-
201 Md. 549, 95 A.2¢ 99; Erwin ¥. Mississippy State Bighway Comm'n (1951) 213 Miss. 883, 58 Se.2d 52;
State v. Curtds (1949) 359 Mo. 402, 222 S.4.2d 64; Port of Umatilia v. Richmond {1957) 212 ore. 356,
321, P.2d 338; Truitt v, Borough of Ambridge Water Auth. (1957) 389 Pa. 429, 133 A.2d 797; State v.
Lrotessionad Realty Co. (1939) 148 WiVe. 662, L0 S.E.240616. . . 070 0 0 T




LI _.R..

and has applieation te acquisitien for future use whether the statute delegating puthority to
condemn does or docs not make express provision for advance acquisitlon. The significance and
special relevance of the rule for purposes hore is thar state highway departments have latitudinoua

(:; discretion in determining the nccessity of acqulring lands fer furure use, which rale patently
operates to tie beaefit of the condemning auwthority. It follows rhat if planning personnel and
legal counsel arc closely cbservant of Judicial limitarions and restraints which have been placed
on the exercise of such discretion, review and reversal of administrative decisions as to necessity
can and should be largely avolded.

There next follows hetedn an examination of rhe case law dealing with the concept of neceggity
and the constituent elements thereof.

D. REASONABLE MECESSITY

It 49 well gsettled that in the condemnstiocn of lands, for either immediste or future use,
no showing of absclute necessity iz required. The word "necessity” is uniformly construed o mean
reasonable neressity, rather Lhan imperative and unquestionsble necessity.

The tule is stated in 294 C.J.S., Eminent Domain, 590, .as follows:

To suthorize the condemnation of any particulay land by a grantee of the power
of eminent domain, a necessity must exist for the taking thereof for the proposed
uses and purpodes, whether the grant of power is a general grant or fa in terms
limited to such land as 1z necessary.... i

Generally, statutory requirements of necessity are liberaily construed, ac as
not to limit unnecessarily the power of the grantee. . “Hecessfty" within tha vule that
the particular property to be appropriated must be NSCEessAYY, does not mesn an abso—
‘lute but only a reagonable or practical necessity, such as would combine the greatest
benefit to the public with the least inconveniemce and axpense to the condemning
party and property Oowner....

The following cages {llustrate the applicatiuﬁ of the wle.

(: : Department of Public Works and Buildings v. Lewls (1952) 411 I11. 242, 103 R.E.24 595, was a
- condemnation action to acquire lands fof the purpose of improving an existiog highway by widening the
pavepent and shouiders and constructing a thxee-to-one slope with proper drainage facilities,
Condemneed filed & wotion to diemiss, alleging lack of necessity. The Supreme Court of Illinoie, in
zeversing the lower court’s action in granting the motion and entering en order of dismissal,

stateds

The sole issue made by the pleadings, developed by the evidence, and argued upon
this appeal is whether a necessity existed for the coddemnstion....The word "necessary™
in statutes such as the instant one "should be construed to mean 'expedient,’ ‘reason-
ably convenient,' or ‘useful to the public,' and camnot be limited to an sbsolute
physical necessity.”... _ ;

The necessity for such improvements in view of the increased traffic is obvious
and needs no elaberation. And, irrespective of whethér these iwprovements wers
absolutely necessary, it csanot be argued that they were not "expedient,” Yreagonsbly
convenient” or "useful ro the publie.™

Latchis v. State Highway Board (I957) 120 V. 120, 134 4.2d 191, involved condemnation of right~
of-way for a limited-access four-lane highway which would ultimately run from Hartford, Conn.,
through the State of Vermont to the Canadian horder. Condemnees alleged lack of necesaity, and
asserted that the word "necessity," as appearing in the Vermont atatute authorizing the State Eighway
Board to condemw iands for highway purposes, meant "imperative neceasity,” In rejecting this con-
tention the Supreme Cour® of Vermont stated: :

++.the expression [imperative necessity) is zeen as one not to be adopted as a general

test, nor has it ever been applied in condemnations for highwavs. To do so would be

to adopt a strict and rigid necessity never intended by the statute. As Mr. Justice

Holmes teminds us, "A word is not a2 crystal, transparent and unchanged, it fs the akin

of a living thought and may vary greatly ia color and content according to the circum—
(:‘ atances and the tiwe in which it is uged.",,.The neceseity specified by the statute for

the condemnation of land for hiphways does not mean an imperative or indispensablie or

absolute necessity but only that the taking provided for he reagonably necessary for the

accomplishment of the end in view under the parcvicular circumstances, ..

Tha argument that "The state doeen't need to take my la " marely becapse

one elsa'y Indd wight be taken hme no validity. After.all, Af thers.
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it of necessity has te go somewhere, somecne’s property has to be taken. If imperarive
or abselute nccessity were the test, there would be no practizal way in which the
crooked road could be made straighe. It could always be said “the state already has

a voad." To justify a taking, the intercsts of the state must require it, and it muac
be so shown, but only to the extent that ir is reasonably necessary to accompligh the
end in view after welghing all the circumstances which bear on any given situation.
(Underscoring supplied.)

Broad langusge was used by the Court of Appeals of Maryland to define what constitutes necessfity
in State Roads Commission ¥. Franklin {1953) 201 M4. 549,.95 X.2d 99, 1In this case suit wae brought
to coudemn iand for the construction of an expressway, pursuant te authority of a Maryland statute
which authorized the Commission te condemn for highway purposes such iand as “is necessary in ita
Judgment for immediate or proposed coustruction.” Condemnes's allegation of lack of necesgity was
sustained by the trial court, and a motion for & directed verdict granted, In reversing and ves
manding the Court of Appeals had the following co say with respect o the Issue of necessity.

It might well be that the construction of this "expressway"” to be completed in
the distant future will inflict hardehips upon many individuals. This is a legislative
problem, not judicial, Where the Legislature has conferred such powers on the Com~
misaion the question before the courts is limited do whether there is any necessity
whatever to justify the takin s 0or whether the decision of the Comeigsion is ao :
eppressive, arbitrary or unreasonable as to suggest bed faith. (Underscoring suppiied.)d/

It is apparent from the foregoing cases, which are representative of the great weight of suthar~
iry, thac state highway departments are not under a4 duty to make a showing of absolute necessity in
order to justify the acquisition of lands for future use. ' A showing of reasonable necegalty is
legally sufficilent. What conatitutes redsorable necessity Ls, of course, iacapable of precise defini-
tion. The determination thereof will inevitably depend on the facts of the particular case. That
the term admits of certain elasticity should not, it is submitted, in most instences, present par-
ticularly serious practical difficulcies. It seems by ne mesne an overstarement to suggest that
after careful, in-depth, long-range planning has beeo performed, experienced highway personnel,
including sdministratora, enpifieers, attormeys, etc., should be in a better position than others to
exercise sound hdgment asz to whether under the given circumstances reasonable necessity exists and
cac be shown. It is pointed out by the court in State v. Cooper (1948} 213 La. 1016, 36 So.2d 22,
that "the judiciary cannot and will notr distrub the.,.engineer 'y £ixing of the width of the highway
rights unleas it appears that he has sbused the lsrge discretionary powers given him or has acted
arbitrarily. As previously said by this Gourt, in cases dealing with the highway construction,

'the engineers are the ones who should knew, and as 4 mattér of facek, d¢ know. ' We cameot substituca
our owm opinions for the opinions of engineers in matters of this kind, ' '

To avoid judiclal review and reversal trie need is te make a record, based on the marshalling of
all faces (damngraphin'socio—ecanomic,factors, etc.}, and to draw and assemble all legitimacte con~
clusions and inferences therefrom, which taken togecher nay be .vead to consbtitute a showing of reason-

able necessity, TIn this conmection it is suggested, inter plia, thar adequate attention be given to
the emerging societal problem of environmental improvement, and that the effect of highway construe-
tion (i.e., air poliurion, noise, wibration and dust) on the area traversed by the right-of-way be

given appropriate consideration and study.égf Furthermore,' axparience in recent years indicaces that

%/5ee 1ikewise glving a liberal construction to the mea@iné of the word "aecessity” the following
cases: ity of Hawthozne v. Peebles (1959} 166 Cal.App.Bpts.i2d 758, 333 P.2d 442; Inland Water Hays

Develogggnt Co. v. City of Jacksonville (1948} 160 Fla. 913, 28 So.2d 676; wirdeu'x, Madisonwville H.

—

& E. R, Co. (1908) 128 Ky. 563, 106 5.W. 880: Lhicago Great Western Ry. v. Jesse (1957) 249 Hinn., 32,

82 N.W. 24 227; Board of Ed. ¥. Blair (1955, N.Y.} 144 R.Y.5.2d 371; Croyle v. Johnstown Water Co. (193i8)
259 Pa. 484, 103 A. 303; State v. Supericr Court for King Colunty (1918} 107 Wash. 331, 173 2. i86;

State v. Superior Court of Snobomish County (1949) 34 Wagh.2d 214, 208 P.2d 866.

lgfhttentian is dnvited to the language of Sec. 101 (a) of the National Environmental Policy

Act of 1969, Public Law 91~190, aa follows: "The Congress, recognizing the profound iwpact of man's
activity on the interrelations of all components of the natural environment, particularly the profound
influences of population growth, high-demsity urbanization, industrial expansion, resource exploita~
tion, and new and expanding technologlcal advances, and recognizing further the eritical inportance

of restoring and waintaining enviroumental quality to the overall welfare and development of man,
declares that it is che continuing policy of the Federal Government, in cooperation with State and
lecal governments, and other concerned public and private organizations, to use all practicable
reang and measures, ineluding financial and technical assiscance, in a manner calculated to fosterf
and promote the general welfare, to ‘qq;s.;ndgggin;a;g,nquﬁuu;quyhgﬁj ; g
exist in pEQﬂuttéVk'ﬁitlip? ; tLi Ghe ‘wocial; .
and future gepsrationa of =
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there is a real possibility of encountering organizoed oppasition, especialiy in congested urban areas,
o a given route location, and hence a Full study of possible alternate routes should be wmade and
solid evidence puy togecher which will support the acquisition of the route selected in preference

to others. These matiers, of course, are ia no wise peculiar te advance acquisition, but their in-

.creasing Importance seems to justify parcicular mention. In any event, when comprehensive in-depth

planning has been efficiently performed, and all relevant factors have been fully considered and
assembied, there seems no reason why the burden on highuay departments te establish and prove reasen—
able {rot absciute) necessity should prove a peculiarly serious obstacle to use of the advance ac-
quisition mechanigm. .

There follows next & comsideration of what judicial tests have been employed in advance acqui~
sition cases, and what governing principles have.baen announced by the courts, in the determination
of whether reasonable necessity exists, Although the case law in the premises is not abundent,
there fs sufficient authority to indicate certain clear and distinect lines of approach.

E. REASONABLE TIME

The word "necessity” has been comstrued in several cases not to have refsrence to a need which )
may arise in the remote, Indefinite or speculative future, bubt rather to meao a need which presently
exigsts or may be foreseen in the reasonably near future. Put aphother way, there must be a reasonable
time lag between acquisition and actual use, in order to mske a showing of reasonable necesaity.

As might be expected, the application of such rule leads to varying resuits in the cases, depend-
ing on the particular factual situation presented. o

in the folliowlng cases the duration of fhe time lag led to a holding of lack of necessity,

Board of Education v. Baczewski (1954) 340 Mich, 265, 65 N.W.2d 810, invoived a proceeding by
the Board of Education of the City of Grand Rapids to condenn land for the erection of a new high
school. Witnesses for the Board admitred that the school might nob be constructed for thirty years
or more, since the present facilities were adequate for that period. In sustaining condemnee’s
contention that the Board of Education had failed o establish necesaity for the taking, the
Supreme Court of Michigan stated: .

Appellee ingtituted thie proceeding long before there wes need for a new high
schoel. The record repeatedly establishes the fact that the economy of the trans-
action wag the dowminant motivation.... .

The court in its instructions to the jury commented upon eppeilee'’s thecry that
it should provide for future needs, thereby saving money, and approved such actiom -
without any limitation as to how far the fulture might be extended.

We cannot agres with the eourt in this regard, nor with appellee’s theory, Such
a practice could be highly commended in the board's purchasing of property, but does
not meet the test of necessity in condemmation proceedings. The word "aecessity™ for
using euch property in ocur Comstitution does not mean an indefinite, remote or specu~
lative future necessity, but means a necessilty now existing or to exist in the near
future.

in State v, 0.62033 Acres of Land (1954) 49 Del. 90, 110 A.2d 1 (aff’'d, 49 Del., 174, 112 A.2d
857), suit was brought, inter alia, to condemn land for the future conversion of a two-way toad into
& fourlane highway. Witnesses for condemnor, the Delaware State Highway Department, concedsd that
the date of actual constructicn was unforesseable, testifying that the additional two lanes would
probably be needed at some time within the next thrée decadés. The evidence further disclosed
that no plans had been drafted, nor any appropriations for future construction made. Suit was
brought under a statute authorizing the State Highway Department to condewn such lands as in ics
judgment ware "necessary"” for the improvement of gtate highways. In sustaining ¢ondemnse's plea
of lack of necessity the court sgaid:

One of the fundamental principles of eminent demainm is that it shall not be
exercised unless the property taken is to be devoted to a public use within a
reasonable time after the taking....The doctrine of veasomable time prohibits the
condemnor from speculating as to poeaible needs at some rewote future fime. The
condemaing authority, of course, may take lamds sufflcieunt to provide for future
needs as weil as present needs; but in this area, the condemning authority may
net exceed that which may in good faith be presumed to be necessary for future
use within a reasonable tigme.... , - ‘ o

.+ -most of the propesed taking...violates the rile of reasgnable rise. ..
- Bepartagnt has na present plans for ucilizing West of that Lénd snd it is wne
ko Btace: popitively that it will ever use the lsnd for the purpdse .




£

11~

sougihtt, A mere contemplation of 2 road Improvement at some indefinite time within
the next thirty years is too spoculative and too remote to Justify the exercise of
the power of eminent domain. While long-range planning of the State Righway
Department is certainly commendable, nevertheless the rights of private property,
which the law guards so zealously, may not be subordinated to the mere possibilicy
or probabliity of a public use at some indefinite, remote time in the future.

In the following cases the time lag involved was held not to be excessive, and hence the taking
for future use was sustained. It 1s to be noted that théese cases do pot reject the reascnablie time

concepr, but hold that on the facts the lapse of time between acquisition and contemplated actusl
use was not unreasonable. '

) In Adams v. Greenwich Water Company {1951} 138 Comn. 205, 83 A.2d 177, suit was brought to en=
join defendant from attempting to take by condemnation water from a certain river for reservoir
purposes. In upholding the right of the Water Company to condemn, the court said with respect to
the issue of necessity that "needs which will arise in the reasonably foresseable future nay be
taken into consideration.” As to the extension of time into the future when needs may be projected,
the court said that a "water company in the situation of defendant should plan for a supply of
water to weetf comditions as they will be at least ten and preferably Fifteen or twenty years

in the future." (Underscoring supplied.) 1

Holding that a.lapse of seven years from date of condemnation of lands for airpert purposes
without commencement of actual construction did not support an allegation that the taking was vitiat:
by fraud on the part of condemncr, the court in Catler Co. ¥. City of Miami (1953, ¥la.) 62
So.2d 897, sald: -

it iz the duty of public officials to look to tha future snd plan for Che
future....The hands of public officials ehould not be tied to {mmediate necessities
of the present but they should be permitted, within reascnable limitations, to con-
template and plan for the future.

The coaclusion Is apparent from the foregoing decisions that it is idle to speculate as to any
spacific number of yesrs which might be useful as a yardstick in determining the reasomablensss of
the time lag between acquisition and actual use. As indicated later, the problem is not ascute insof-
ag the Federal-Aid Highway Act of 1968 is concerned, inasmuch as the specific time limitations set
forth therein largely resclve the quesrion., It iz sufficient at this point to mote and emphasize
that the underlying rationale behind the reasonable time tule appears to be the requirement that
certainty be evidenced that the lands will fn fact be used for the purpose for which they are pro-
ceeded against. IF the date of actual ase is so indefinite and temote that it ia speculative whether
the lands will in fact be put to the contemplated use, then the feasonsble time rule wmay operate
ko strike down the attempted acquisition. If, on the other hand, it appears certaia that the lande
will in fact be used for the purpose for which they are spught to be scquired, it would then appeax
ualikely that the specific time grid involved would in and of itseif be determinative of whether
the rule has heen breached.

F, SPECIFIC PLANS

Specific plams adumbrating future use have been treated by some courts as being of high probatiy
value in determining whether there is reasonable certainty of use within the near or foreseeable
future. Such plans serve to illustrate that the anticipated use is not speculative in character,

‘but to the contrary is concrete and definite in conceprion. The exiastence of such plans, it goes

withour saying, bears with equal directness on the questioa of necessity, since the detérmination
thereof finds base in & showlng of certainty of use within a reasonable time.

Thus, in Port of Everstt v, Everett Improvement Co. (1923) 124 Wash. 486, 214 P, 1064, a con~
demnation award granted by the lower court was set aside on appeal with direction that the proceeding
be dismissed, on the ground that neither certainty nor necessity could be shown iam the light of the
absence of specific plans, The action in this case was dne to condemn lauds for port facilities,
brought under a statute authorizing the condemnation of land “necessary” for port purposes, and
requiring toat "general plans” be formulated ahowing the proposed improvement. The Port authority
adopted a resolution enumerating the wsrious structures to be ecrected on the land scught to be
condemned, and specifying the location chereof in general terms. The court said:

If it is intended to construct sea walls, letties, plera, gquays, siips, gridirons,
and other structures and things enumerated in the resolution, a general plan of the
several struciures must be outlined showing with definlteness their locatien, character.
and general dimensions, so that one examining the plan mey kuow with some degree of

tertainty what is intended to be done,...

'
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«»«where the grant is of power to acquire only necessary property, there must be
4 showing that the partieular Property soupht ta be acquired ic then necessary, and
without some definite stated plan of improvement, this necessity cannot be showm,. So
here, since there is ne such definite plan, it is Impossible for the court or any one
te know whether all or what particular part of the property heére scught to be con-
demned is necessary for the use of the port district, and the vight of condemnation
wust fail for thim reason. (Underscoring supplied.} .

State v, 14.69 Acres of Land {1967, Del.) 226 A.2d 828, was a suit to condemn lard for the
future construction of an access road to an Interstate highway. It was conceded by the state higiwey .
department that it had no expectation of constructing such access rcad {mmediately. The lower
toure prauted condemnee's wotion for summary Judgment, on the ground that there was no shewing of
tueed [or the preperty in the Teagonsbly near future, The Supreme Court of Delaware, in reversing,
Eirst discussad the holding in State ¥. 0.62033 Acres of Land, supra, as follows:

The decision does not condemn a taking for future use which appears reasonably
probable within & reasonable time. As Judge Hermann said...: “The doctrine of rea-
sonable time prohibits the condemnor from speculatring as to possible needs at some
remate future time. [Bmphasis by the court,] The basic principla relied upon was
that the right of eminent domain may not "be exercised unless the property tsken is
to be devoted to & public use within 8 reasonable time thersafter,"

The court thea went on to remand the case for hearing on the specific issue of plans. In po
doing it wae made unmistakable that the determination of reasonable time was to be ascertained
ang determined in the iight of whether the state highway department had formulated such plans as
would establish reasoneble certainty of use within the foreseeable future. Referring to State v.
0.62033 Acres of Land, the court said:

The present case may present a completely different situation; certainly, the
affidavits in the record do not necesgarily require a similar finding., We summarize
them in the way most favorable to appellant.  The Department originally planned co
provide actess between Harvey Road and I-95. Those plans could not be carried out
without the approval of the Federal Buresu of Public Roadg, through which ninety
percent of the funds will be provided. 7Ir was at the Bureau's suggestion that it wae
uitimately decided to bulld only half of that clover-leaf at present with the under-
stending that the other half would be constructed as poon as the traffic warrants,
This change made it.urnecessary ko use the 31.09-acre tract immediately, but it will
be needed when the other part of the clover-leaf is bullt, HNo affiant gave any
estimete of the probable length of time which will elapse before the additicnal work
will be done, and the record contalns no facts or figures which would enmble the
Court to form an cpinion as to that iengith of time. ‘

We must remember ‘that the watter was before the Court an appellee's mocrton for
suemary judgment, for the purposes of which the Department was entitled to have the
reward consldered in the light most favorable to it. When so conslidered, the record
clearly does not elearly show that there are presently oo plans for the use of this
land in the reasonsbly foreseeable future. . .

We are accordingly of the opinion that the case must be remanded for a hearing
on this issue. : :

It may be concluded from the foregoing that the adoption of specific plans 1s noe only highly

desirable, but, in the view of some courts, even essentlal ¢4 a showing that cthere is reasonable
certainty of use within the near or reasomably foreseeable future.

G.  SUMMARY

The substantive principles announced by the courts governing advance acquisition may be susmarized
-as follows: It has been recognized by many courts since an early date that the right to anticipate
future needs is inherent is the exercise of the power of eminent domain, and that no express dele-
gation of legislative authority im required to imvest such right in the grantee of the power.
Alchough it is a fundamental axiom of the law of eminent domain that public necesslty muat be
shown for the taking of private property, reasonable necessity only need be shown. The datermination
of reasonable necessity rests in the sound discretion of the ‘grantée of the power. The exercise
of such discretion ig allowed wide latitude and will not be set aside or disturbed by the cgurts ax-
tept upon a showing of fraud, bad faith, or clear aouse of discretion. What constitutes reasenable
necessity is insusceptible of precise statement or definitiaq; The decermination thereof is de-
pendent upen the particular factual situstion presented. Houever, it may be atated tha; gn_the viaw
of some courts it is esseatial te a showing of reasooable pity that there ba s reasovable time ~

.~ lag betwees scquisirion snd actual use. Lenerally ina - CANIGE be emhmwtththl o
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reasonable time rule Lf the date of future use is rewmote, spesulacive, and unforesecable. On the
other hand, if there is certaifty of fufure use, the specific number of years elapsing between ac-
quisition and actual use will not control. &pecific plans clearly showing anticipated future use
have been recognized as being of high probative value in establishing both certainty of use within
a reasonable time frome, and reasonable necessity for the exercise of the power of eminent domain,

It is pointed out later chat the provisions of the Federal-Aild Highway Act of 1968 relating to
advance acquisition, and the regulations of the Burean of Public Roads promulgated in implementation
thereof, appear to be specifically direcred to meeting and satiafying the judicial requirements
and tests hereilnbefore set forih and discussed. It should be borne in mind that notwithstanding

-there 15 statute law expressly authorizing advance acquisition, the rules laid down in the foregoing

cases remain apposite and cometitute underlying legal principles which govern the conetruction, inter-
pretation, end application of such statutes.

I11. STATUTES AUTHORIZING ADVANCE ACQUISITION

A. FEDERAL ACTS ' ' , o

1. Federal-Aid Hiphway Act of 19536

Express austhorization for sdvance acquisition was first embodied in the United States Code in
connection with the-astablishment of the Interstate Highway System in 1956, 3Because at the time of
pagsage of the Federal-Ald Highway Act of 1956 completion of the Interatate System was envisioned
as being 15 years away, it was believed that, in order to facilitate and stimulate vequired long-
range planning, there was need expressly to authorize and encourage advance acquisition of right-
of-way. Te this end Congress provided that the Secretary pf Commerce “'is authorized to make available
the funds apportioned to any State for expenditure on any of the Federal-aid highway aystems,
ineluding the Interztate System, For acquisition of rights~of-way, in anticipation of construction
and under such rules and regulations &s the $ecretary may prescribe." (Title 23, §108, United
States Code:) . .

Under sald §108 a state could obtain reimbursement for advance acquisition only after all coets
had accrued, However, pursuant to the provisions of BlZ4 of Title 23, United States Code, the
Secretary of Commerce was empowered to advance Federsal funde to a state Tevolving trust fund to pay
the Federal share of right-of-way acquisition, To this extent the states having a revelving trust
fund could use Federal monies for advance acqguisition withput going through the reimbursement pro-—
cedure. Although this alleviated the strain of advancing state momies to carry the Federal share
while awaiting reimburgement, the procedure proved of limited value for wmost states. The sdvance
of Federal funds was vied in with a epecific fiscal year authorization, and, in sddition, PFH 20-1
issued by the Buresu of Public Roads, restricted the advance of funds to no more than "oune-fourth
of the latest year's apportionzent made by the Secretary of Commerce." Because the great majority
of states, as a practical matter, found it necessary to use svailable Federal funds for current
highway programs, rather than to invest in the acquisitioz of lands not required for jmmediate use,
the advance acquisition mechanism provided by the Federai-Ald Highway Act of 1356 was in actual
practice little used. As a result, the Congress in 1968 substantially changed the funding and other
procedures of the 1956 Act, in an attespz to rescue advance acquisition from ite then dormant if not
wovibund sfate or condition. ‘

2, TPederal-Ald Highway Act of 1968

The provisions of the Federal-Ald Highway Act of 196B relating to advance acquieition are set
forth in Section 7 thereof.ll/ There follows a paraphrase of the salient features of said Section 7.

For the purpose of acquiring rights—of-way for future construction the Act establishes a re-
volving fund in the Treasury of the United States. Suams paid into the revolving fund gre made avail-~
able for expenditure withoot regard te the fiscal year for which the same are authorized. The
Secretary of Transporation is empowered, upon request of a state highway department, to advance from

i/7he full text of §7, Public Law 90-455 is as follews:

(b)Y Section 108 of title 23, United States Code, is amended by adding at the end thereof the
following new subsection: :

"{¢)} [1) There is hereby earablished in the Treasury of the United States a revelving fund to
be known as the rvight-of-way revolving fund which shsil be administered by the Secretary im carrying
out the provialons of this subsection. Suma authorized to be appropriated to the right-ef-way re=
volving fund shail be available for expenditure without regard to che fiscal year for which such
sums are authorized, . . o . 0 o S Ry T

“{2} For the vurvoae of acouiriow righes-of-sfav for #utu_z‘y_ construction of
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the zevolving fund, without interest, the entire cost of right-of-way acquisition. In addicion

he may advance such suns as are required te weet the zet cost to the state of PrOoperty management,
ilncurred as a result of advance acquisition, and the antire sums required to meet moving and relo-
cation payments.

Actual construction of right~of-way acquired for furure use may not commence less than two yesrs,
Ror more than seven years, from the end of the fiseal year in which the Secretary authotizes such
advarce, except that the Secretary in his discretion way prescribe an earlier cut-off or termination
date. : :

1f upon expiration of the seven-year periocd actual construction has not been commenced, or
if che project is withdrown at a prior date, any advances theretofore made must immediately be . -
repaid inte the revolving fund. Upon approval of plans, specifications and estimates For actual
construction, the vevolving fund shall be credited with an amount equal to the Federal advance, and
charged against any Federal-aid funda apportioned to the state in which the project is located.
The state shall at the same time reimburse the revolving fund for its, or the non-Federal, share of
the project cost. -

The 1968 Act further authorizes that there be appropriated from the highway trust fund to the
revolving fund the sum of $100,000,000, for each of the three succeeding fiscal years; i.e., ending

. 4m 1970, 1971, and 1872,

It is evident that the provisions of the 1968 Act differ sharply in concept from the 1956 Act,
and no detajled discussion in respect thereto seeme required.

3. Double Hearing Procedure

Subsequent to the passage of the Federal-aid Highway 4ct of 1968, the double hearing procedure
was put inte effect by the Federal Highway Administration. :(See PPM 20-8 of the Bureau of Public
Roads, appearing in the Federal Register, Vol. 34, No. 12, Janwary 17, 1969, at pp. 728-730.) Inas-
much as compliance with this administratively pramulgated procedure directly affects the mechsnics
of advance acquisition as authorized by the 1968 Acr, discussion of the terme Cherecf is required.

Subject to exceptioms not here pertinent, the double héaring procedure contemplates separate

-
o——

Federal-aid system and for making payments for the moving or: relocation of percons, businesses, farms,
and other exigting uses of real property caused by the acquisition of such rightg-of—way, in addi-
tion to the authority contained in subsection (a} of this section, the Secretary, upon request of a
State highway department, is authorized to advance funds, without interest, to the State Frow amountg
available in the right-of-way revolving fuand, in accordance with rules and regulations prescribed by
the Secretary. Funds so advanced may be used to pay the eatire costs of projects for the acquisition
of righta-of~way, including the net cost to the State propertly management, if any, and related moving
and relocaticn payments made pursuant te seccion 133 or chapter § of this title.

“(33 Actual coustruction of a highway on rights-of-way, with Tespect to which funds are advanced
under this subsection, shall be commenced within a period of not less than two ¥8ATE nor wore than
seven years following the snd of the fistal year in which the Secretary approves such advance of funds,
unless the Secretary, in his discretion, shall provide for sn earlier termination date. Tmmediately
uspon the termination of the period of time within which actual construction must be commenced, in
the cage of sny project where such conatyuction 1s not cunmeﬂced before such termination, oz upon
appreval by the Secretary of the plans, specifications, and estimates for such project for the actual

‘conatructioa of a highway om rights-of~way with respect to which funds are advanced under this

subsection, whichever shall occur firer, the right-of-way revolving fund shall be credited with an
amount equal to the Federal share of the funds sdvanced, as provided in section 120 of this title,
out of any Federal-aid highway funds apportioned to the State in which such project is located and
available for obligation for projects on the Pederal-aid system of which such project 1s to be &
part, and the State shall reimburse the Secretary in an amount equal to the non-Pederal share of the
funds advanced for deposit in, and credit to, the right—of-way revolving fund."

{c) There is authorized to be appropriated, out of the highway trust fund, to the right-of-way
revolving fund established by subsection (c) of section 108 of titie 23, United States Code,
$100,000,000 for the £imcal year ending June 20, 1970, $100,000,000 for the fiscal year ending
June 30, 1971, and $100,000,006 for the fiscal year ending June 30, 1972. :

{d) On br before January I next preceding the commencement of each fiscal year for which funds
are guthorized to be appropriated to the right-of-way revolving fund by subsection (¢} of this section,
the Secretary shall apportion the funds ao asuthorvized for such fiscal year te the States. Each State
shall be apportioned for such fiscal year. an smount which beare the ssde PEroeHtagN Yalationghip to -
the .toral asouwit being appbriionsd undey this subsestion-as the total of sll ‘graphs {1}, 3,
and (3), of subsection (b} of section 104 of title 33, United ‘States Code, bears to the -totsl -ef all
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public hearings with respect te both the location aud the design of a propesed highway.: A state may
satis(y such requirement cither by (a) holding a public hearing, or (b) -ubligbing two notlces of
nearing without recelving written requesi for the same within specified deadiine dates. When a
hearing {s to bé held wotice must be given at least twice in & pewspaper of gencral circulation in
the vicinlty of the project, and also In cervain other designated news medis. The state highwsy de-
par{went fe in addition required o mail coples of such formal notice to specified agcncies or
Broups, hoth pubtilic and private.

The purpose of the heavings, a3 stated in PPM 208, (s "to give all interested perscns an
opportunity to become fully acquainted with highway propesals of coucern to them and to express
their views at those stages of a propepal's development when the £lexibility to tzapond to these
views atLll existu.” Among factors to be considered are “asocial, economlc and environmental
effects,” twenty-thicee of which are spocifically cnumerated. WNo approval for location or deaign
may be granted until after hearing is held or opportunity for the same afforded. The provisions
of PPH 20~B make no exaeption ia respect to acquisition of right-of-way for future use.

b, Regulations of the Bureau of Publie Roads

The principal body of instructional or regulatory materizl of the Bureau of Public Roads
which relates to advance acquisition s get forth In PPM 80-1Z, dated June 2, 1969, Because the
mandate of this document 14 governing as far as advance acquisition supported by FPederal-aid ia
conceraed, the provisians theveof reguire somewhat detailed examinatian.

Parag:aph 2 relstes to application and eligibility for advance of Federal funds as authorized
by the aforementioned f7 of the Federal-Aid Highway Act of 1968. Subsection (a)}, specifying time
limitations, reads as follows: :

In order to be eligible for propgramming, authorization, and fundiag...the
construction of & highway project wust not be scheduled te begin within two years
from the date of authorization to the State to proceed with the advance acquisi-
tion, and must be acheduled to begin within a period of not more than seven years
follawing the end of rhe fiscal year in which the State is authorized to proceed with
the advance acquisition. :

Subsection {b) of Par. Z ties in directly with the double hearing procedure. It provides that
no acquisiticon for future use will be authorized prior te the torridor hearing. Both whole and
pertial takes subsequent to the corridor hearing way be autherized tm the coaditions as follows:

Buwa :
{3) Whole and parcial takes may he made subsegquent’ to the corridor hearing and
approval of the location by the division engineer ie thbae Instances where it is
demongtrated to the sarisfaction of the division englnear that such action is nec-
essary in the public dnterest to:

{a} forestall proposed development which would utilize the proposed highway
right-of-way or adversely affect the design or

{b) result in a substantial dollar savings in the cost of right-of-way ac-
quisition over that which would have been incurred had the right-of-way been
acquired at a later date.

It is to be noted that (a) and (b) are ro be read disjuncfiveiy. The meaning and import of
sub-paragraph {a) Is considered {irst.

The word “development™ is qualiffed therzin by use of the word "proposed." It seems alto-

sounts apportioned under such paragraphs te all States for such fiscal year. Amounts apportioned
dex this subsection shall not be conatrued to be authorizations of appropriatiéns for the con-
ixuction, reconstruction, or improvement of the Interstate System for the purposes of subsection
} of section 209 of the Highway Revenue Act of 1956,

{e} Fuads apportioned to a State under this subsection (d} of this section shall remain avail-

-»le for obligation for advances to such State uatil October I of the fisgcal year for which such ap-

rrionment is made. All amcunts not advanced or obligated for advancement before such date shall re~
ert to the right~of-way revolving fund and rogether with all other amounts credited and reimbursed
» such fund shall be available for atdvances Lo the States to carry out subsection {c) of szction LOB

€ title 23, United States Code, in an eguitable maniuer, taning'into eonslderation each State’s need ]
'1:, sad ahility to use, such aduancea. ia accordancc uibh such rulea and tegulnb@hggxgi the Sacretnxr';

S

rranaportation shall’ establinh‘
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gether elear that the word “proposed™ cannot be taken to be surplusapge, but must be givea
detinitive meaning and commotation. liowever, it is somewhat less clear as to the precisc sense

in which the word 1s wsed. For cxumple, if a state Lighway department has koowledge that private
parties have sccurad fimancing for the develoapment of « particnlar tract or parcel of land, or have
applied for a change in zoning regulations to accommodate new developwent, or there is substantial
demonstrative cvidence of other kind eor mature pointing to new Lanatrucrion, in all probability

ne problems would be presented as to the Interpresation of the word "proposed.™ Haowever, it is
quite conceivable thabt there may he grey areas where clear demonstrative evidence of new develop-
moent cannot be produced by the condemning auchority, although it has what 1t considers goed cause
to suppose that such development will take place. What character and gquality of proof would be
required in swch situatioo is, in the absence of guidelines, conjectural. Rather than speculate
{which in the absence of a particular factual situztion {5 unavailing) the researchers wish to
emphasize that the matter of chief fmportance and significance to be noted is that said sub-paragraph
{a) doas not authorize the advance of Federal fumds te forestall putative development in general,
but to the contrary requires that a showing be made that there is a specific development which it
ie in the public Iinterest to forestall. Such showing is made a necessary condition precedent to
the receipt of Federal funds for advance acquisition purpbses.

In the event a taking cannot be justified under the provisions of sub-paragraph (a), a stata
highway departwent may still proceed under the provisioans of sub-paragraph (b). Little need be
safd with respect thereto other than that a showing must be made that advance acquisitiom will
result in a substantjal dollar savipngs. The methods and mammer of proof are left open.

Finally, = whoié;;r partial take subsequent to the corridor hearing and approval of the locatiou
by the division engineer may be authorized in hardship cases. Psragraph 2 {b) {4) provides that:

Hardship cases involving whole or partisl takes may be made £ollouing the
corridor public hearing and the division englneer's approval of the highway location
where it is demounstrated that the property owner would suffer undue hardships if
acquisltion was deferred until afrer the design public hearing.

The word “hardship" is oot defined. It seems reasonable, therefore, to assumes that the ordinary
and usual mesning of the word may be ascribed thersto, resulting in a construction which would encom~
rass hardship not limited to financial loss that might be entalled ss a result of a deferred taking.

If compllance with the provisions of safd subsection {(a), or (b}, or {4), 15 established, a
taking will not be authorized uwntil the state has submitted a map or drawlng in accordance with the

provisions of Par, & (b) (3). Such map or drawing ie reguired by the terms of said subsection
(b} (3} to ghow:

«+.the proposed locetion of the highway together with the centerline and
approximate limita of the right~oi~way to be acquired, and with the property lines
and relative locations of improvements on the individual parcels to be acquived
ghown thereon.

Par. 4 {c), relating to partial takem, provides as follows:

The acquisicion of partial takes may not be authorized uncil a plat of the pro-
perty 1& furnished showing the area being acquired, location ef affected improvements
with relation to the taking area, the area of each remainder and any other significaat
features affected by the taking if such information is not shown on the map or.
drawing submitted under b (3) above, The division nust assure itself that paztial
takes will be adquate to avoid second takes waich could include double damages.

Par. & provides that upon approval of an advance acquieition project, 10 percent of the coat
thereof may be advanced. .

Par. 8 provides that all amounts “apportioned te a State for advance acquisition of right-of-way
which are not advanced or oblipated for advancement before October 1 of the fiscal year for which
such funds were apportioned shall revert to the right-of-way revelving fund and together with ali
other amounts credited and reimbursed to the right-of-way revolving fund shail be avzilable for
advances to the States In an equitable manner, taking iatp consideration each State’ 's need for amd
abilicy to use such Funda.”

Reference is here made to FPM 8$0-12 for a more particular description of the full terms thersof.
By way of recapltulation, the authers of this paper wish to underscere the following.

The time limitetions specified in the Federal-Aid Hi&huay Act of 1968 and reiterated 1:,:5;.
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provisions of Par. 2 of PPM B0-12, supvra, serve to definc the concept of advance acqguisition. The
term "advance acquisicion” within the language of Par., I means a project which "must not be scheduled
to begin within twoe years from the date of the aurhorization to the State to proceed...and must be
scheduled to begin within a period of not wore than seven years Following the end of the fiscal
year in which the State is authorized to proceed...." Although there may be and doubtless 1s soma
difference of opinion among engineers and planning personnel as to whether the time limitation of
seven years is of sufficient duration, tihe floor and ceiling imposed on the time for commencement
of construction definirizes the concept of advance acquisition. It goes without saying that these
time limitatleos slso serve to bring advance acquisition under che Federal Act within the framework
of the judicially enunclated reasonable time rule. And the requirement of the submission af & map
or plat, as specified in Par. 4 (b} (3) and & (c), supra is directed to a shoving of certainty of
use as evidenced by specific plang, The foregoing, of course, zll go squarely Lo the establishment
of reasonable necesgity. .

It thus appears evident that the provisions and requir¢ments of PPM B0-12 are written with &
view to meeting and sacisfying judicially announced rules goveruing acquisition for future use.
dence, the conclusion seems permissible that compliance with the terms thereof should operate to
winimize judicial review and reversal of the exercise of administrative discretion, and snable state
highway deparcments to proceed with assurance in the field ¢f advance acquiaitionm.

B, STATE STATFES

It is obvious that it would unduly exténd the scope of this paper to undertake a detailed exq~
mination of the statutery law of all the various jurlasdictibns télating Lo advance acquisition,
In point of fact, this is unnecessary, as the statutes guiteé generally fall into cwe eaaily idencifd~
able groups, and those in each group are warkedly similar in character and content. The aone group
consists of statutes that expressly authorize acquisition for fufure use. The iasguage of these
statutes varies in form, but lictle in substance. The other group consists of statutes that do not
explicitly authorize advance acquisition, but contain language which is susceptible of being con-
strued {o authorize advance acquisition. In this latter grfup the statutes delagate authority te
acquire right-cf-way which is "necessary," or “needed,” or “expedient” for highwsy purposes. Zach
of such words has been construed by courts of last resort {(although not in each and every utate)
to authovize acquizition for future use. 5 :

Table 1 sets forth verbatim, as succinctly as possible; the actual lunguage of statute of each
of the jurisdictions pertaining to advance acquisition, Tha statutes expressly authorizing ac~
quisition for future use are indlcated under the headlog “Express Authorization;® the statutes com-
taining language suscepcibie of being construed to authorize acquisition for future uae are incloded
under the heading “Implied Authorization." (Legislation of New Hampshire, Wyoming, South Dakota,
the Districr of Columbis, and Puerto Riro is not {ndicated as belng appropriate to either of these
headings.) A brief citation to the ceda section containing the quoted language is included under
the heading "Reference.™ :

It will be noted that 23 states have legislation that expressly authorizes scquisition for futurs
use, and 24 gtates have statutes containiag language that m@y be construed to aythorize advance ac-
quisition. Ase is shown .earlieger (Part I1}, there is & substintfal bedy of case law to che sffact that
the right to consider future needs 1s an essential attribute of the power of emiment domain, snd
that no statutory empowerment 8¢ to do is required. It has further been seen that statutes employ-
ing such words as “necessary,” "needed,” and “expedient," have been construed by the courts as
evincing clear legisiative intention te delegate the right to consider future nesds. Hence, the
question way well be asked whether there is in fact pressing need for legislation specificaliy
divected to advence acquisition in chose states now lacking ithe same. Witbout attempting a
categorical answer, it is submitted that the following appedrs self-evident. The enactment of
legislation that is directed specifically to the field of advance stguisition, and that sesks to
comprehend and resolve problems and guestions therein preserted and arising, aakes for greater ease
in adminfstration and aseists weasurably in judicial interpretation of delegated powera. And
shere local funding problems are invelvad, such legislation can be wholly requisite to advance

acqguisition.

The Pederal-Aid Highway Act of 1968 plainly seeks to encourage use of the advance acquisition
wechanism by the states. The advantages thereof to the states are quite evident. Taken oo balance,
the conclusion geens required that sericus consideration should be given to the enactment of
legislation squarely pointed to enabling etate highway departments to take full advantzage and make
mexinum use of the advance acquisition provisioas of the Federai-Aid Highway Act of 1968. 1If clear
statutory authority exists, planning can proceed with an assurance not possible where the answers
to fundamental questions remain shrouded in doubt, or uncertaiunty exists as to the precise limits
of ﬂlllhﬁ!i.ty. ‘ L ) ‘.‘,",.V‘;:E‘:‘I't'-" l e L el e e
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For crhe reasons ascribed, Part IV scta forth supgpested leglglation expressly authorizing ad-
vance acquisition of right-of-way., The authors wish to emphasize the following in commection
tharewith, First, the propused bill is not innsvative in concepr. It is based on a study of
exlsting state statubes permitting advance acquisition, and incorporates what are felt to be the
pignificant features of well-drawn legisiation aiveady enacted, and proved by experience to be work-
able. The proposed bill is short {as are the state statutes on which it is based); relevant
matlers may be embraced satisfactorily withia a relatively short compass. Second, it is not ine
tended that the proposed bill be regarded other than as 8 general gulde. It should be freely
amended to meet and satisfy local conditions and to mesh and be rendered harmonious with existing
locel law. .

I¥. PHROPCSED LEGISLATION

A BILL to --— gtec.

Sgetion 1. Declaration of Poiicy. The legislature declares it to be the policy of this state to
provide for acquisition of land for wighway construction reasomably in advance of actual comstruction
in order to achieve the following ends and purposes: To reduce cconomic waste and the costs of
right-of-way ascquisition by forestalling the development of lands required for highway purposes;

to facilitate the orderly plammning of highway systems and the effective regulation of land use: to
assist in.preventing sudden and excessive changes in land 'values due to the imminence of a public
improvement; to alieviate hardships iwposed on persens dislocated by highway construction: and to
permit parcicipation in and Integratlon with faderel-aid programs providing for advance acquisition
of right-of-way. :

Section 2. JAuthorization of Advance Acquisivion; Management, Lease, Disposal of Property. The
state highway department is authorized and empowered to a¢quire by purchase, condemnation, gift,
devise, or exchange, real property and incerests therein necessary for the construction, recon=
struction, improvement, maintenance and repair of roads within the stkate highway system, a resson-
able time in advance of the actual comstruction undertaken on & highway project. Property so ac-
quired shall be under the exclusive management and contrel of the state highway department, and ia
the iaterim priocr to actual comstruction may be lessed by the department on such terms and copditions
and at such rentals as it way in ics reasonable discretion ddtermine and prescribe. Any preperty
g0 acquired which the department shall determine is not needed for highway purpeses may be sold and
disposed of by the depariment, in the mannar provided by law for the sale and disposal of othex
#Xcess real estate. '

HOTE:  The bill follows in broad scope and general cutline the provisioms of various stata
statutes that {a} contain a declaration of legislative policy, (b) authorize advance atquisition in
express terminology, and (c) provide for the management of the property pending actual con~
struction, empower the vental thereof, and zuchorize sale ‘and disposal in the event it is deter-
mined that the project should be abandonad or that the ladds are not neaded for highway putrposes.

i few states have limitatious on the time property may be held before commencement of construc-
rion. The majority of statutes expressly suthorizing adviance acquisirion do net contain such
limitation. Inasmuch as it seems probable that use of the advance acquisition mechanism would, as
a praciical matter, be chisfly in connectiorn with the advance of Federal funds, and hence would be
governed by the time limitstions prescribed in the Federal-Aid Highway Act of 1968, it is felt that
such iimitation is not necessary to the bill., If it is dédsired to extend the aeven-year Federal
lim{tarion, in order to accowmedate projects involving stite monies only, the same may easily be
ingerted.

A few states have revolving funds or otherwise segregate monies used for advance acquisitiem.
Tais is not necessary to tompliance with the provisions of the Federal~-Aid Highway Act of 1968.
If it is felt desirable te allocate advance acquisition monies to a speclal fund, attention is In-
vized to the fact that change may be ragquired in the language of existing statute law which ear-
marks monies for the general state road fund. ‘ :

It goes without saying that :he'provisions of the bill relating to the lease or sale of pro-
perty should be rendered harmonious with such existing statute law as wmay authorize the reatal of
property, ov the sale and disposal of excess real estate, by the state highway department.

A final word may be Iin order with respect to financing advance acquisition from other than the
wsual sources (road user taxes, ete.) Although this approach has been little used by the states,
it may be noted that it has the definite advantage of ralieving advance acquisition from the poli-~
tical pressure of competition for funds for immediate road comstruction. Attaarion is invited to
the fact shat Meryland makes auchorization for the finatcihz of advande atquisiiion. From the pro+.
cevds of an iddue _.g;nzriixnhligﬁtign:Hﬁgﬂg?{ gej&;f.'ﬁﬁ'ﬁs;ﬁéq;wiilq. Annotated: Code of Maryl
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The State of MNevada authorizes the Funding of advance acquisicion by {in addicion to monles derived
from the State llighway Fund and provided by direct lepislative appropriation} loans from the Public
Empioyces' Retirement Fund and the State Insurance Fund. (See Sec. 409.110, Nevada Revised
Statutes.} It scems not unlikely that use of the advance acquisition mechanism would be promoted
and encouraged by the earmarking of funds for such purpese alone.
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APPL ICAT TONS

The foregoing research and proposed legislation should prove helpful to highway officials,
their legsl counsel, advance planning staff, and right-of+way engineers. Highway officisls are
urged to review their own right-of-way acquisition and advance acquisition procedures to determine
how the proposad legislation could benefit them if enacted by their legislatures. The proposed
leginlation is presented only as guide and should be modiffed to meat local conditioms where
required, : .

Table 1
Summary of State Legislation

EXPRESS  IMPLIED
AUTHORY- AUTHORI-  REFER-

STATE ZATION ZATION ENCE LANGUAGE
Alabama X 2385 The right-of-way deemed fnecessary...
Alaska : x 19 D5.04D ...for present or future use
Arizona x 18~155 +uofor future needs...
Arkansas x 76~132 for present amd future righte-of-way.
California x 104.6 coofor future needs. ;
Colorado x. 120-3-10  ...for future needs. - 3 i
Connecticut 3 13a~-79s .o .propased to b, cohptx

od. s buesuse of prob-:

ability of development, .
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Tabte @ {contlinucd)
Summary of Sitate Lepgislation

R

EAVREAS TMPLIYD

- AUTHORL- AUTUORI~  REFFER-
<¢ STATE ZATION ZATION  IECK LANGUAGE
Delaware % L1532 acquive...any land...which...shall be necessary
theretor. ..
Florida x A4 ... for existing, proposed or anticipated roads...
Grorgla X 951520 «..te be reasonably necessary...
. Hawalil X 204-24 . owhich may he necessary...
Idaho : 3 40-120 {9) ,..for present or future purposes...
Illinals x 4~314{ v.amay establish presently...locations...for fu-
ture addigiems..,
Indiana *® : 2947 .o umay acduire such land,..as may be reasonably
- pecessary...to carry ocut...plans for future
location...
Towa X 306.13 «osauthority to purchase or...coudemnntion of the
necessary right—of-way...
Kansas X £3-423a c.sacqudsition...in advance of actual construc-
tion...
Kentucky x  177.08L ...uay...condemn...lands...designated as nzcessary;
Louisiana x 48=217 -+ -acquire...lende, necessary for the right-of-way...
Maine x 23-153 .«.may take over...such property &s it may deem
- NECCSSALY . .
Maryland x 89b8211Q  ...for...future projects scheduled for constructiom.
Magsachusetts 3 8ig5 If the Dept. determines...that pubilc necessity
‘ - and convenience require that a way should be laid
Duk. .. :
Michigan x 9.216 (73 To do anything necessary and proper to comply
: fully with the provisions of present and [uture
Federai-Aid Acts.
Minnesota x 161.20 . ...all lands and property hecessary...
~  Mississippi ' x 2023 ...88 it may deteriiine to be necessary...
K“ Misaouri x 237,12 .+ -when n¢cessary for...
Hoatana ® 32-3906 .. feadondbly necessary for...future,..purposss...
Nehraska x : 391320 +«for preseat or future purposes...
Nevada X 408.G70 «.ofor..,present and future nesds...
Hew Hampshire . - e 225.10 - o omAY aczuire...in the name of the state...
New Jarsey. 4 2P~Tu22 .. -whethet for immediate oX future use...
New Mexico x 55~2-28.1 The zightsﬁofvway deemed necessary,..shall be re-
qu;rea aaw
Hew York % 3§30-2 v 4 MBY ncquire..‘any and all property necesasry...
torth Carolina x 136-18 (2) ...to...acquire righns-nf—way...thlt may be
necessatrys . -
North Dakota x 24-01-13  ,,.which he may deem necessary for reasonable
future public yse...
Ohio x 5401-112 ...property...necessary for...the state highway
' sysEtem.
Ckilzhena x 1263 vor for imbediate or future use,..
Oregon ) x 366.320 v .acquire rights-of-way deemed necessary...
Penusylvania x 652 ...whenever it soall daem...expedient,..
Rhode Island b 24-10-2  ...power fo acquire...lands...needed...
South Carolina ® 33-72 ...acquire..,rights~of-way as may be needed...
South Dakota —-— - 31-7-5 ...empowered to acquire vight-of-way...
Tennessee ‘ X 54306 .o .may dekm desirable or as may be necessary...
Texas % 66731 ...all rights<of-way rnecessary...
Urah x 27-12-96 ,..dcewed necessary for Lemporary, present, or
“reasonable future...purposes,..
Yermont > 4 kY o owhen. unseded. ..
Virginia x 33.75.6 «o.for fupure highway constructinn...
Washington *® : §7-12-180 ...to provide for the acquisition of real proparty
in advence of actugl constructica...
West Vicginia X o 17-2a~17 ...t be pecessary for present or presently fors-
(j . pecable [uture state voad purposes...
Wisconsin x B4~ 295 ereanticipated future nceds. ..
Wyoming : — i 2437 serfhall kave the nathorliy to acquire...

Diutrict of Columbia ==~ —— 7-108 (3} _...m;y, fnr the purpode ai conutructing highunyo,
- - SRR Sl PR TR i ? o ttyon- Rt
o iny prepctty...jj‘
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Memorandum T0-81
EXHIBIT II

COMPREHENSIVE STATUTE § 401

Staff recommendation (August 1970)

§ 4Ol. Acquisitions for future ugse

4ol. (a) For the purposes of this section, property is
"actually used for the public use" not only when it is actually
devoted to that use but also when construction is started on the
project for which the property is taken.

(b) Property may be taken pursuant to Section 400 for Ffuture
use only if there 1s a reasonable probability that it will be
actually used for the public use for which it is taken within
seven years from the date of the adoption of the resolution of
necesslity or within such longer period es is reasocnable.

(e¢) Unless the condemnor plans that the property will be
actually used for the public use for which it is taken within
three years from the date of the adoption of the resolution of
necessity, the resoclution of necessity shall refer specifically to
this section and shall state the date when the condemnor estimates
the property wlll be actually used for the public use for which it
is to be taken.

(d) If the condemnee desires to contest the taking under
this section, he shall raise the issue in the menner provided in
Section 502. Unless the condemnee proves that there is no reason-
able probabiliity that his property will be actuelly used for the

1=




COMPREHENSIVE STATUTE § LO1

Staff recommendation (August 1970)

public use for which it is sought to be taken within seven years
from the date of the adoption of the resoclution of necessity, the
taking may not be denied under this section. If the resolution
of neceseity staies a date when the property will be actually
used for the public use for which it is taken that is more than
seven years from the date of adoption of the resolution, it
constitutes an admission that there 1s no reasonsble probability
that the property will be actually used for that use within the
(:j seven-year period.

{e) When it is established that there is no ressonable
probability that the property sought to be taken will be ectualiy
used for the public use for which it is taken within seven years
from the date of adoption of the resolution of necessity, the
condemnor has thé burden of proving that the taking is authorized

under subdivision (b).

Comment. Section 401 limits the authority to condemn for future use.

Subdivision (b) states the test that determines when condemmation for

future needs is permitted. If the property will be actually used for the

public use within seven years from the date of adoption of the resclution
of necessity, the taking is permitted. (The "actually used" requirement

(:: is satisfied by commencement in good faith of construction on the project.
fee subdivision (8).) If the property will not be devoted to the public

use within the seven-year period, the taking is permitted enly if there




COMPREHENSIVE STATUTE § L01

Staff recommendation (August 1970)

18 & reasonable probebility that the Property will actually be used for
the public use within a "reasonable time." What constitutes a reasonable
time depends upon ell the circumstances of the particular case--e.g., is
there a reascnsble probability that funds for the construction of the
rroject will become available, have plans been drawn and adopted, 1s the
project a logical extension of existing improvements, is future growth
likely, and should the condemnor anticipate and Provide for thet growth.

Subdivision (c) specifies additional requirements for the resclution
of necessity if the condemnor does not plan to zctuslly use the property
for the public use within three years from the date the resclution 1is
adopted. The additional information required in the resolution will put
the condemnee on notice that there is & potential isaue whether the
condemnor is authorized to take the broperty under this section.

The condemnee who desires to contest the taking of his property on
the ground that the taking is for a future use snd is not authorized
under subdivision (b) must raise this defense by preliminary objection.
Failure to raise the defense in the manner provided in Section 902
constitutes a waiver of the defense, even though the resolution of
necessity states that the condemmor does not rlan to use the property
within the seven-year period. See Section 902 and the Comment thereto.

If the condemnee contests the taking, the court must first find that
there is no reasonable probability that the property will be used for the

use for which it is scught within the seven-year period. Unless the

3w




COMPREHENSIVE STATUTE § 401

Staff recommendation {August 1970)

court so finds, the taking cannot be defeated on the ground that it is not
authorized under subdivision (b). Except where the resolution of necessity
indicates that the property will not be used for the designated use within
the seven-year period, the condemnee has the burden of proof to establish
that there is no reasonable probability that his property will actually be
used for the public use within that period. When it is established by
elther admission or proof that there is no reasonsble probability that the
property will be used for the designated use within the seven-~-year perilod,
the burden shifis to the condemmor to prove that there is a reasonable
probability that the property will actually be used for the public use
within a "reasonable time." See discussion of subdivision (v), supra.
Section 4Ol makes a significant change in former practice. Under
prior law, as under Section 401, condemnation for future use was per-
mitted if there was & reasonable probability that the property would be

devoted to the public use within s reasonable time. See, e.g., San Diego

Gas & Elec. Co. v. Lux Land Co., 194 Cal. App.2d k72, 480-481, 1k Cal.

Rptr. 899, 904-505 (1961). See also East Bay Mun. Util. Dist. v. City of

Lodi, 120 Cal. App. 720, 750-755, 8 P.2d 532, 536-538 (1932). Under
prior law, however, the issue whether there was a reasonsble rrobability
of use within a reasonable time was regarded as an issue of necessity,
not public use. Since the resolution of necessity was conclusive on
issues of necessity in the great majority of takings, the issue of future

use ordinarily was nonjusticiable. See Anaheim Union High School Diat.

.




COMPREHENSIVE STATUTE § 401

Staff recommendation (August 1970)

v. Vieira, 241 Cal. App.2d 169, 51 Cal. Rptr. 9k (1966); County of San

Mateo v, Bartole, 184 Cal. App.2d 422, 7 Cal. Rptr. 569 {1960)}. This

aspect of the prior law has not been continued. The resolution of
necesslty is not conclusive on the issue of whether a taking is authorized
under Section 401. See Section [Section to be drafted covering conclu-
sive effect of reeolution and Providing a specific exception to permit the
raising of the issue under Section 40l. This exception, and exceptions
for several related matters, will be stated in the new section to be

drafted and discussed in the Comment to that section. ]




