9/16/70
Memorandum T0-106

Subject: New Topic--Conditions, Covenents, and Restrictions
SUMMARY

This memorandum presents for the Commission's consideration an
analysis of a new topic--whether the law of covenants and servitudes
relating to land, and whether the law governing nominal, obsolete and
remote covenants, conditions, and restrictions should be revised or clari-
fied--which the Commission decided to study at the September meeting. The
memorandum contains a staff analysis of the law in the area and reaches
the conelusion that, although the California law presents no problems
in urgent need of reform, nonetheless statutory clarification and revision
would be of substantial benefit. The memcrendum requests the Commission's
determination wbether to drop the topic or to continue with the study.
Appended is a draft request for authority to study the topic for presenta-

tion to the leglslature.

ARALYSIS

The decision. to study conditiens, covensnts, and restrictions was
based upon the assumption thet the common law irrationally distinguishes
between conditicns and covenants and between real covenants and equiteble
servitudes with regard to both substantive rights and remedies available
for enforcement. Further study, however, reveals that the Californis
decisional law 1in this ares is in & much better condition than that of
most other states.

Restrictions are privetely imposed limitations on land use, generally

taking the form of conditions and covenants. A condition is a qualification
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annexed to the estate granted in & deed, breach of which may cause a rever-
sion of the estate to the grantor or a power of termination ard right of
entry in the grantor. A covenant is a promise or agreement (often con-
tained in the conveyance), breach of which does not result in loss of title
but which gives rise to a cause of action for damages or injunctive relief.
Because of the harshness of the remedy for breach of condition, there i1s m
constructicnal preference in favor of covenants. And even where the restric-
tion is clearly a condition subsequent, it is strictly construed. (Code Civ.
Proc. § 1k2: "A condition involving a forfeiture must be strictly inter-
preted against the party for whose benefit it i1s created."”) Covenants

themselves are classified as "real” covenents enforcesble at law and as
servitudes enforceable in equity. See generally 1k Cal. Jur.2d, Covenants,

Conditions, and Restriections § 126 {1954},

In California, a grantor of land can dispose of it as he wishes,
lmposing restrictions on the use and improvement of the land, the limita-
tions being recognized as lawful and enforceable. Ogden, California Real
Property Law § 14.3 (1956); California Land Security and Development § 24.58
{Cal. Cont. BA. Bar 1960). The grantor's right is not absolute, but it is
limited by the requirement that the restrictions are not unlawful and do
not violate established rules of public policy.

Under this limitation on the grantor's right to restrict the land use,
there are several extrenmely important rules:

1. 1If the restriction requires an unlawful act, it is void. {Civil
Code § 709.)

2. 1If the restriction is racial in nature, it is void. (The courts

may not constitutionally enforce it. Shelly v. Kraemer, 334 U.5.1 (1948);

Cumings v. Hokr, 31 Cal.2d 8kL, 193 P.24 Th2 (1948).)
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3. If the restriction is a restraint upon alienation of the property,
it may be void. (Civil Code § T1l: "Conditions restraining alienation,
when repugnant to the interest created, are void.” See also 2 Witkin,

Summary of Californis Law Real Property §§ 161-163 (7th ed. 1960).)

4, 1If the restriction is & restraint on marriage, it is void. Civil
Code § T10: "Conditions imposing restraints on marriage, except upon the
marrisge of & minor, are void; but this does not affect limitations where
the intent was not to forbid merriage, but only to gilve the use until
marriage.”)

5. If the restriction delays vesting beyond the perpetuities pericd,
it is void. (Civil Code § 715.2; note, however, that the rule ageinst
perpetuities has little appliecation to covenants and conditions, for covenants
do not create an interest in the property and are, thus, not subject to the
rule, and conditions usually create reversionary interests which are by
definition vested.)

6. If the restriction is merely nominal, it is void. 1 Tiffany, Real
Property § 198 (3@ ed. 1939). No California cases on this point appear.

7. If the restriction was impossible to perform at the time it was
created, it is void. (Civil Code § 1441.)

These basic public policy restraints on the private creation of land
use restrictions have apparently served rather well to eliminate the problems
of trivial, irrelevant, and harmful covenants and conditions in deeds. The
problem of remote and obsolete provisions, however, is not solwved by these
limitations upon the creation of restrictions, but rather must be solved by
rules regulating the termination of velidly created restrictions.

Remote restrictions. California has no general statute limiting the

length of time for use restrictions on real property. Civil Code Section 718
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does specify maximum terms for certain types of real property leases, bul
there is no comparable provision for use restrictions upon a fee. Thus,
the grantor is free to specify the term during which his restriction is
to apply, and, at the end of the term, the restrictlion terminates. This
is the case with most covenants and coenditions. If the grantor specifies
no peried, the courts will guard against remoteness by specifying a
reasonable period.
Where the duration of restrictions is not expressly limited

by the parties, 1t will usually be impllied that the duration 1is

such as is reasonable under the circumstasnces of the case.

[0gden, California Real Property Law § 14.20 (1956).]
Thus, despite the lack of any statutory limitatiocns on remote restrictions,
the parties themselves may determine the length of time or, alternatively,

the courts will limit the time.

Obsolete restrieticns. The extent to which land use restrictions may

be extingulshed once they have served their purpose is evidently the focus
of the complaints received and reviewed by the Commission at the September
meeting. The law in this area 1s much more intricate than that outlined
above and deserves much more careful attention and closer scrutiny.

A typical situation is a conveyance of property with a restriction on
its use to residential purposes only. Fifty years later, the property con-
veyed, vwhich once was in a residential district, is now in the bheart of the
city's commerclal district. The present owner wishes to use the land for a
business but is barred by the restriction. At commen law, whether the owner
is barred depends upon two factors: (1) the manner in which the restric-
tion was created and {2) the process by which the issue is brought before
the court.

(1) If the restriction is in the form of a condition in a deed, the

court is powerless to affect the rights of the reversioners under the deed.
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If the restriction merely takes the form of a covenant and i1t is now
obsolete due to changed conditions, & court might refuse to enforee it.

{2} It is only an equity court which will refuse to enforce a
covenant based on changed conditions. Therefore, if the covenant is sought
to be enforced as an equitable servitude, the doctrine can be used. If the
covenant is sued upon only for damages, the doctrine is inapplicable. But,
if the covenant could be enforced at law for damages and the plaintiff
nonetheless seeks injunctive relief, then the court is free to apply the
equitgble defense of changed conditions.

All these problems are eliminasted in California law which does not
adhere to the common law technicalities of the changed circumstances rule.

California courts have given wide recognition to the rule

that equity will not enforece a restrictive covenant if the

reason or justification for it has failed because of changed

conditicns, or where, by reason of such change, it would be

cppressive or inequitable to glve effect to the restriction.

[1% Cal. Jur.2d, Covenants, Conditions, and Restrictions § 113
{footnotes ocmitted).]

Although the cases speak of equity's denial of injunctive relief (e.g.,

Downs v. Kroeger, 200 Cal. Th3, 254 P. 1101 (1927); Friesen v. City of

Glendale, 209 Cal. 524, 228 P. 1080 (1930)), the issue can be raised
regardless of whether the covenant sought to be enforced is a real covenent

or an equitable servitude. Hess v. Country Club Pesrk, 213 Cal. 613, 2 P.2d

782 (1930)}. The issue can be raised regardless of whether it is dameges or

injunetive relief which is sought:

The guestion of enforceability of land-use restrictions is
raised either in an action for enforcement {an injunction or
damagges may be scught) or in an action to remove the restrictions.
One of these is an action to quiet title. The other is an action
for declaratory relief to obtain a decree that the restrictions in
a particular area are no longer enforcesble. Next to an action to
enjoin violation, the declaratory relief action is probaebly the
most common form of litigation involving restrictions. [California
Lend Security and Development § 24.55 (Cml. Cont. Ed. Bar 1960)
{(emphasis in original).]
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California's variance from the common law distinetions between covenants
and servitudes so far as the application of equitable defenses ls concerned
is clearly and explicitly recognized by the courts.

Whatever may be the weight of authority in other jurisdictions,
the rule in this jurisdiction is well settled that the equity courts
will not enforce restrictive covenants by injunction in a case where,
by reason of a change in the character of the surrounding neighbor-
hood . . . it would be oppressive and inquitable to give the restric-
?ion iffect « + . . [Hurd v. Albert, 214 Cal. 15, 23, 3 P.2d 5k5

1931).]

California is not alone among Jurisdilctions which have eliminated the
covenant -servitude distinction for purposes of changed circumstances; sbout
half of the others have done likewlse. See NHewman and Losey, Covenants

RBunning With the Land and Equitable Servitudes; Two Concepts, Or One? 21

Hastings L.J. 1319, 1342 {1970).

The California courts have gone even further and applied to conditions
as well as to covenents the rule that g change in the character of the
neighborhood may render a restriction unenforceable. 14 Cal. Jur.2d,

Covenants, Conditions, and Restrictions § 118; 2 Witkin, Summary of

California Law Real Property § 221 (Tth ed. 1960); V Restatement of Property,

California Annotations, § 564 Special Note (1950). Cases in which deeds
containing conditions subsequent with rights of reentry were denied enforce-

ment by the courts on the besls of changed conditions include: Wilshire 0il

Co. v. Star Petroleum Co., 93 Cal. App. 437, 269 P. 722 (1928); Wedum-Adahl

Co. v. Miller, 18 Cal. App.2d Tk5, 64 P.2d 762 {1937); Erown v. Wrightman,

5 Cal. App. 391, 90 P. 467 (1907); Alexander v. Title Ins. & Trust Co., L8

Cal. App.2d 188, 119 P.2d 992 (1941); Forman v. Hancock, 3 Cal. App.2d 291,

39 P.2d 249 (1934). (N.B. Many of the above cases also have facts which
could indicate waiver or unclean hands in creating the changed conditions
as possible factors in the courts' decisions to deny enforcement on equit-

able grounds.) Simes says, however:
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But the California decisions go further, and, regardless of
whether the grantor moy or may not have been to blame for the
change in circumstances, have recognized that the court can
declare the right of entry terminatzd. [Simes, Restricting Land
Use in California by Rights of Entry and Possibilities of Reverter,
13 Hastings L.J. 293, 307 (1962)(footnotes omitted). ]

In Letteau v. BEllis, 122 Cal. App. 584, 10 P.2d W96 (1932), the court

specifically rejects the condition-covenant distinction so far as the
changed conditions defense is concerned. Here the property conveyed con-
tained a racial restriction which, at the time, was deemed to be constitu-
tionally permissible. The deed provided that breach of the condition sub-
sequent "shall work a forfeiture of title thereof to said party of the
first part, their successors or assigns." The conditicn was breached,
plaintiff sought to recover the property, and defendant alleged changed
conditions, viz., that the property had gradually become part of a pre-
dominantly black neighborhocd. The court found that the conditions had so
changed as to make enforcement of the restriction unconscionsble and termin-
ated the rights of the reversioners. The plaintiffs cbjected that the
equitable doctrine of changed conditions applied only to covenants, not to
conditions--"Distinctions of some nicety are drawn between conditions ss
such, and covenants and restricticns as to use.” 122 Cal. App. at 588,
The court explicitly rejected this argument:

We find it needless to follow appellants' arguments on the
technical rules and distinctions made between conditions, covenants
and mere restrictions. In many, if not all, of the cases dealing
with changed conditions, the terms have been uged with apparent
disregard of the niceties of differentiation and the reasons ad-
vanced would have application to a resulting situation, regardless
of the means of its creation. A principle of broad rublic policy
has intervened to the extent that modern progress is deemed to
necessitate a sacrifice of many former claimed individual rights.

The only obstacle met hes been the rule of property or as termed

the disinelination to disturb vested property rights. To some
extent this‘vtoo, has yielded in the sense that many rights formerly
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Memoreadun TU-106

EMHIBID I

Covenants Running with the Land, and
Equitable Servitudes; Two Concepts, or One?

By Rarrn A NewmMan®*
AND
Frang R, Losgy*~

BR(}NDWSKE teils of the difficulty experienced by Sherpas who
habitually approsch Mt. Everest from oppusite sides, in realizing that
the two sides are faces of the same mountain.® The classification of re-
strictions on the use of land into convenanis running with the land at
Iaw, and equitable servitudes. s 2 suiking example of what Julius Stone
has called categories of meaningless reference;’ two descriptions of the
same concepl.

Holmes felt that the doctrine of covenants running with the land
originated in fmplied warranties of title, which were enforceable since
very early times by heirs and assigns of the covenantee.® The running
of the benefit of a covenant restricting the use of land has been recog-
nized since as early as the 13th century.® Siros thought that the closest
analogy was to express warranties.®  Other modern writers have stressed
the analogy 10 the running of easernents.® Support for the doctrine of
the running of covenants in deeds was provided by the analogy of the
running of covenants in leases, enforced at common faw for and against
assignees of the Jessee’ and also, after 1540. by virtue of chapter 34
of 32 Henry VI, for and apainst grantees of the lessor. The cove-
pants do not, of course, travel with each successive transfer of the land,
but the successor in estate maoves, with reference to the covenant, into

+  Professor of Law, Univenity of Crlifornia, Hastings College of the Law,
#3  Third year student, Hastings College of the Law,

1! Browowskl, SCTENCE anD HuMan Vaguges 28-30 {rev. ed. 19635).

2. b SYoNk, Leaar Sysvias ang Laavers' Reasowiycs 339 (19464).

3. O Hotwmes THE Cosson faw 371 13881

4 GiFfonl v, Wikehy, YR 21 & 22 Edw 7§ 136 [Rolls od. 1293},

3§, Sithw, Fhe faw of Hedd Covenanis Bxceptions o the Reststement of the
Suhjerr by the American faw Dnatinre, 36 Commeir LA 13 (1944) {hersinafier cied
#e Simsi

6. Ser, e, W Tieeany, REar Paorcryy § 887, 673 (5d ed §938} thereieriter
vivedd as Tuwamrei.

T OBRooks'S ARRIGMENT, COovERanT 33 {I8TTE
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the position of his prodecessor i titie. The running of covenants is a
departurc from the basic coneept of contract law which precludes the
devolution of contraciual oblizations without consent to the assumption
of ihe obligathos”

In 1848 Lord Coticnham was faced with the preblem, in Tulk v,
Maxhav® of whether a covenant could run in equity which was not of
the kind that conld rup at common Jaw.  In that case the owner of land
in Loicester Square conveyed the land subject to an agreement by the
grantes to keep the park open for the use of tenasnts of adjoining prop-
ertv of the grantor.  The purchaser was also to keep the park orderly
and to maintain the fences. The decd o the defendant, who acquired
the park through mesnc coaveyanees, did not coniain any  similar
covenants, but the defendant know of the agreement. The origiaal
vendor then soight an jujunction v resirain the defendant from vio-
lating the covenants in the pric: devd. Nepgative casements were limited
in English taw 1o light, sir, support and the flow of artificial streams.™®
Frequent expressions of judicial opinion had closed the category of
incidents which countd be attached (o real property in the form of af-
firmative casements,”® and 4 right to roant at witl, such as was reserved
for the grantor's tenants who Hved in the neighborhood of the park,
was oot sufficiently definite 1o fali within the traditional classification of
an easement.’® In 1848 the question of whether the burden of restric-
tive covenants could run had not beew definitely decided.  Early cases
had assumed that they could run,’® but this doctrine had been repeat-
edly disapproved in dicta,'* although it was not until nearly forly
years after Tulk v. Moxhay that there was an actuai decision that, except
in the case of leases, the burden could not run.*®  According to accepted

E 2 AMmramcan Law oF PRorERTY § 926 (AL Casner ed. 1952}, C. CLark,
Rear Covenants anp OTeea INTERESTS Wiick "RuUn Wik Lano” 13 (3d ed, 1947}
{pereinafter cited zs CLangl; O, HoLMmes, The Comsion Law W04 (1881},

9. 49 Epg. Rep. 1143 (Ch. 1B48). The same problem had arisen & few years
eorlier in Whatman v. (ibsom, 3% Engz. Kep. 333 {Ch. i838), and had been decided
the same way,

15, 2 Axmiricany Law oF Peoreriy & 924 (A Y. Casner ed. 1952).

1i, See Comand, An Anabyds of Licenses {e Land, 42 Corus. L. Rev, 802,
826 £1942); Conard, Easement Novelies, 3 Caver. L Rev. 124, 126 (1941).

12, Scz In re Ellenborough Park, 11956) § Ch, 131

13, Ser CLARK, supra note & ai 10307

1. See the authorities cited in €. Craps, Rrar CovesaNTs ang OTHER INTERESTS
WHielk “Rus Weree Janp” lucimns LaonnNsts, Easemixyys, Propfs, Eguitssie Re-
STRICTIONS anp Rawnrs B3, 146 158 (183 Coark, sepra note B, at 231 nd2; 4§,
Poswesoy, Equity Juasreunthce § 1393 (3ih ed. 1940 %; Claik, The Doctrine of
Priviey of Esate t Cognecaivn wuh Real Coventats, 31 Yare £V 723, 140 3920

15 Auweriury v, Qidhame, 2% Ch 0 750 (A 1885).  See Trany, suprg
note &, § 775 Soms, supra pole 5, 8t I5.
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doctrine the prohibiticn of the renning of burdens would bar relief.
Lord Cottenliam, rragged in the Blackstonean tradition that the common
Jaw wis 2 closed system,’® relied on the power of equity to provide for
sitnations not covered by the rules of common law and granted an in-
junctien, on the circelar reasoning that a purchaser who kaew of a re-
stricticols when he purchased the property would be unjustly enriched if
ke could reselt it free from the restriciion imposed in e prior con-
veyance., This would depend, of course, as Stone has peinted out, on
whether the putative resitiction bad entered into the calculation of the
price paid for the property.”” I effect what Lord Cotienham did was
eorrect the injustice of permitting a purchaser who had kpowa of & re-
striction to ignore . The decision has been interpreted in the United
States, with what may have been unnecessary formalism with regard
to the distinction between law and equity, as having created a new
categery of restrictions, those which arc onforceable in equity even in
the absence of a community of property interests between the parties
to the covenant. This separation of restrictive covenants inte two
categories has led to considerable uncertainty in their enforcement. The
uncertainty is due to three factors: the use of the concept of privity in dif-
ferent senses; the dual effect of restrictive covepants in creating & per-
sonal liability in contract aad a propesty interest in the land which is
affected by the resteiction; and, perhaps the most imporiant reason for
the uncertainty which surrounds this area of property law, the introduc-
tion of a new category of restrictions which, although created by per-
sons who had no mutual interest in the affected Jand and between whom
there was for that reason no privity of estate, bind the land in the own-
ership of persons who were not parties to the original agreement. The
law has not succecded in integrating the new doctrine into existing
legal institutions.  There are not in reality two categories of restrictions;
there are only restriciions, carrving somewhat different jural conse-
guences depending on whether the resiriction was created oraily or in
writing, and, occasionaliy, on the relatioaship of the parties o the af-
fected property.  The more fundamental differences in the conseqeences
resuft from a misconception of the nature and purpose of the concept of
privity of vstate,  The gverail problem may be divided for purposes of
analysis inte problems of croatiun and egjorcement.

16, See Aoies, The Oricln of Uees g Trasts, 77 Hary, Lo Rev, 261, 270 (1508},
17, Stang, The Egairdble Rigkis aad Labdrties of Siresgers to a Conirect, 18
Coptm, L. Rev. 281, 299 (i8]
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1. Problems Connected with the Creation of Restrictions
A, Privity
(1 The English Treavment of Privity

HE HASTINGS [ AW JOURNAL ivol 21

In England it is well settled that the requirement of 2 mutual, con-
tinuing property ipterest other than thal created by the covenant iself,
to enable the hurden of the restriction to run, is dispensed with in
equity.”® At law the buden of 4 covenant dovs ROt rua €XCEPL in the
relationship of Jessor and Jessee'®  The quesiion of privity of estate
is therefore irrelevant in actions for damages, sincc even i privity
resuliing from an casement of @ reversionary interest other than that
arising cut of the lessor and lessec relationship were prescat, the burden
could ot run. The injustice of permitting & person who purchased
property with knowledge of a restricton 1o igoore the righits of the
property owner who was entitled to the benefit, led the English Court af
Chancery to enforce the restriction by imjunction, a form of remedy
peculiar to that court. In equity, negative restrictions, in which the
burden runs, create & property interest running not with an estate in
the land but with the servient land iself, and the question of privity
does not arise.?® The equitable doctrine of the running of the burden
has not been applied, in actions for damages, even since the abolition
the Court of Chancery.  The difference in the treatment of covenants
at law and in equily was probably inevitable when law and equity were
administered in separale couris. Since the abolition of scparate courts
of equity the disparity of treatment of covenants at law and in equity
is no longer necessary, bul s perpetunted by the weight of history.

(2] The American Doctrine of Privity

Since restrictions on the wse of land are created by contract and the
obligations of a contract cannot bt assigned without consent to the
assumption of the obiization, justification for the cnforcement of the
obligation against subsequent acquirers of the land had to be supplied
from some source other than contract faw. The justification has been
found in the law of properry. in which easements or other property in-

h Martans o ook, 1K 6 £a. 252 (Ch 18681, Coles v, Sims, 41 Fng. Rep.
TEE (O 18543, Tulk v Moxhay, 40 o Rep, 1183 (Cho (#4d ), Whatman v, Gaibron,
20 Eng Rep. 393 rOho [R38)0 O, Cuesotre, Tae Muopess Law o6 BEal PROPERTY
50 { b ed, 1967 Lhenerafies vieed as Datsudies ]

19, Rogerm v, Hosecvod, {1930 T 0% 398, 395 {prbaiy by deed reiccied ) See
gencraliy CHESHIREG, Supra matz TR, 21 556,

20, See Filisop v, Reacher, THHED 2 On 3740 I85; Cuisther, anpre noe 18, at
£50.
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terests, although of an incorporeal naturs, constitule rights in rem n
favor of the owner of the interesi.  The requirement of privity of
estate thus provides doctrinal support for the running of the burden of
testrictions.®  From a stilitarian point-of view the requirement provides
a control uver the random accumuiation of encumbrances which would
be of no lasting social utility. In former times the usual purpose of re-
strictive covenants was to protect a residence 10 be retained in the
family of the grantor.  In modern land use planning, the purpose of re-
strictions iz to protect communities of parchasers in developments af-
fecting many people. The modern restrictions enhance, rather than
iropair, the atienability of land, and the need for such controls over the
proliferation of restrictions has disappeared.

Tiffany has pointed out that although judicial statements are to
be found expressing the view that new types of easements will aot be
recognized, courts “have guite freely allowed incidents of a novel kind
to be attached to property in the form of casements, as they have of
covenants.”™* It was therefore unnecessary, as Sims noted,*® for Ameri-
can courts to establish a new category of restrictions which can be en-
forced only in the exclusive egquitable jurisdiction, Restrictions which
are not enforceable as covenants running with the land at law have been
classified, however, as equitable servitudes; the distinction turning on
whether they were created orally or in writing, and on whether or
not privity was present. In suits for injunctions, courts have found
no need for a doctrinal justification for the enforcement of the restric-
tion against a subsequent owner who had not been a party to the
agreement by which the restriction was created.  1f a doctrinal explana-
tion of the succession of liabifity were needed to sepport the mnning of
the restriciion at law, it could be readily supplied by recognizing the
covenant itsctf, as the English have done, as a property interest. This is
the view of the nature of such restrictions favored by many authorities,™
rendering seperfluous apy other form of privity of esiate.

For either rights or obligations of any contract to run in favor of or
against persons who were nol parties to the contract, there must of
course be privity in the sense of suceession to the inferest of the promisor
or the promisce, as the case may be,®™  To provide a means for suppost-

2. 2 AMemiCan Law oF ProeerTy § 326 (AL Casner ed. 19352), K. Pouns,
The Setrir oF THE Comaow Law 23 (1921 Clark, Friviey of Estare, 3% Yare L3
123, 132 {1922}

23, Tievawy, supra ot H, & 775

23, Sims, anpra wote 5, &5t 13,

24, St note 10T dafra.

2% O Botses, Tre Oouson Law #6304 (18810, The devoletion of the
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ing the running of the obligation in covenants resiricting the use of
land, privity of anocher kind, catled privity of estate, has been required.?®
In Massachusetts this kind of privity has to be suppurted by the presence
of & continuing mutusl interest, on the analogy of jenurial privity, simi-
lar (o the English doctrine which conlines the renning of the burden at
faw [0 the relationship of lossor and lessee®  In the United States the
term privity of cstote has bren used in some states i atill & rhird sense,
that of succession in interest, not between the covenantee and his sue-
ressors in imtersst or berween the covenantor and hus suceessors in in-
ierast, but between the covenantee and the covenantor, a suocession cre-
ated hy the conveyance of the property to which the burden is 1o attach,
or which is to benefit {rom a burden on property retained by the grantor.
In England uatd 1290, the dae of (ina Emiptores, g feoffment created
tenurial privity between ihe feoffor and the feoffee, oven in the case of
feoffrnents in feo simple absobute. Since that date a conveyance of a fee
hus ot created any consinuing interest which might constitute u fie be-
tween the properties and enable a resteictive covenont 0 ron with the
land. Privity supposedly created by a conveyance constitutes moreover
no control over the proliferation of restrictions, since this is the way in
which such restrictions are normally esteblished.  This third conception
of privity confuses the reasons for requiring succession of gstate between
the covenantee and his assigns and between the covenantor and his
assigns, on the ore hand, and a continuing relationship between the
covenantee and the covenamtor und their respective assigns, on the
other. Transfer by deed establishes the necessary connection be-
tween the covenantee and the plainuff, and the covenantor and
the defendant, on each side of the covenunt, by treating the sub-
sequent conveyance of the benefited land as an assignment, and of the
burdened land as an assumption, of the respective rights and obliga-
tions; but it provides no privity in the seasze of a continuing relationship
between the covenantee and the covenantor or their respective assipns.
The doctrine of privity by deed is merely an cmpty shell without sig-
nificance in providing a doctrinal explanation of the succession of la-

burden of the coveranl requires & successicn o the covensnlor's interest im the
Yand., CLARE, supra note 8, at 115,

36 2 AMEmiCan Law oF Proreryy 40% (AT Casner ed. 1952); R, Pounn, T
SemmiT op THE CosiMon Law 23 (1921),

1. Worcross v, James, 10 Mass, 188, 2 NE 946 {1HE5); Morse v, Aldrich, 36
Mass (19 Pick.) 449 (1337} see Heonton v, Brown, 108 Mass. 175 {(iB71), wihere a
coverant to maintzin o fence was held o operate as an easement o which a covenant
may attach, I seemis probablie that the Massachischis requirement will be foliowed
in Ehede Island, Ser Middletows v. Mewpoert Mosp, [6 R 39, I3 A 800 ((848).
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bility, Tn the United Siates privity by deed, somnclimes called instan-
tapecus priviey,* s deemcd sufficient in 7 few jurisdictions where
privily of estate 38 reural, 10 support am aciion for damages.™ De-
wnation of the doctrine and somae woontical
3t daes pot represent the actoal state of the

spite oecasional judicia: 8
ceeptance by testwriters,
faw. ™

Neither the doctrinal nor uiilitarian purpose of the requirement of
privity of estate depends on the refation bewween the parties, the ap-
proach which scine coars have taken in requiring that the resirictions, 0
yun with the Jand at Tew. must be created {in the absence of a reversion,
an egsement or the relationship of lessor and lessee) by a deed convey-
ing the proporty,  Privity depends on the nature of the agreement and
the relation of the agreement to the fand. It is what the covenant con-
tains, pot the way it has been created, or the way it is to be enforced,
whether in damages or by injunciion, which is significant from either
the doctrinal or the utilitarian point of view. This is true of agreements
between landowners as well as when an casement Or a reversionary in-
terest is present, or when the covenant s contained in a deed transferring
title.

The Restatement of Property establishes different criteria of privity
depending on whether the burden or the henefit is intended to run. Sec-
tion 534 requires, for a promise to bind successor owhers, an €asemcnt
held by cne party in the fand of the other, or that the promise must be
part of a transfer of an interest in the land which is benefited or bur-
dened; that is, the running of the burden requires one of these two
kinds of privity. In the ruuping of the benefit the Restatement dis-
penses, in section §48, with both tests; neither kind of privity is re-
quired. Section 542 of the Restatement provides that only SUCCESSIoR
to the ownership of the land of the person iaitially entitled to the benefis
is necessary to support the running of the beaefit. In addition, section
537 requires that, for the burden to yun, it must bear a reasonable rela-
tion to the benefit.  This lnter requirement has been criticized on the
ground that the fact may not be determined vatl long after the covenant
was made, that the st is indefinite, and that it i wholly without au-
thority save {or occasional dicta.®
“——Hnﬁ;‘p{s'm ;.:;;;usnmn;;}'us privity” is wsed 2 Auzﬁcm Lew 0¥ PROPERTY
368 (A Casner ed. 1352},

29 Sec cases sited nots 46 infra.

39, See, o.g, Reno, Eguiable Serviwdes in Lond, 18 Va L. Rrv. 968, no.
J4-7F (1943 ), Sums, sepra pole 5

3§, TiEFany, supra pote 6, § 38% The authoriies are equally divided. See notes
44-50 infra.

32 Crasx, supra note B, st 2200
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A possible explanation of the importance sttributed to the incor-
povation of the restriction w3 deed transicrring ttle is that this is almost
abways the way he agreement 15 made. The acceptance of a deed con-
faining the covenant s cyuivalent 1o an sipross agreement oo the part
of the gramiee 1o perform™ Without the deed there would be
no agresment.  Another reasop, oxprossed in a New Hampshire case, !
i the analogy 1o covenanes of ttle.  The New Mampshire court queted
Judge Denio. o Var Rensseluer v. Hayes, who had said that “there is
a certain privity hetween the granror and grantee of the fand . . | the
same sort of privity which enabies the grantee of a purchaser to main-
tan an action upon the covenams of title. ™ The analogy is imper-
fect, however, because the tunning of the covinant of title is sapported
on the ground that otherwise, a5 Kent has pointed oni,"® the covenantor
would never be subjected fo substantial damages if the covenantee sold
the property before his possession had been disturbed by the holder of
2 paramount title, and a sehiequert owner who suffered harm by the
breach of the covenant eould never tecover damages against the cove-
nantor. These reasons have no applicability to restrictions on the use
of Jand because such restrictions are enforceable by injunctive relief.
Moreover, covenants of title are necessarily in deeds. The decd is
significant in either situation only because it contsins the covenant.
The origin of the doctrine of privity by deed has been described hy
Judge Clark as of “dubtous Iistoricity.™? He cites cases from the Year
Books in which ihe benefits ran at law without a grant between the
parties.™ There is no mention of the requirement of privity in Spencer's
Case,®® generally regarded as the fountainhead of the doctrine. The
annotation of that case in Smith's Leading Cases, which states that there
must be a deed 1o establish the relationship of privity, in the absence of
tenurial privity, between the covenantor and the covenantee, cites as the
earliest authority Webb v. Russell,”® a case decided two hundred vyears

33 Fou Desdge. DM, B S Ry, v, American Community Stores Corp., 256 Towa
P344, PO NW. I 315 (196410 Sexauer v. Wihisen, 136 lows 357, 364, 113 NOW. U4,
344 119075 Burbank v. Piflshory, 4% MNOH. 475 {1859); TWwEaNyY, supra note £, § 248,

M. Burkank v, Fillsbary, 48 N, $73, 479 (1869 ;.

3h0OP9 WY GE 9L 4IRS,

36, 4 ) Kent, COMMENTARIES (37 AMER AN Law 472 [i4th ek LE9GS,

37 Fer 163 Browdway BEl | Inc. v, Ciey Jov. Co 120 F24 %13, 354 (2d Oir,
951y Cramk, mepre ot B, st FES-28 see £3 Howwses, THe ComMon Law 404
CEERYY.  Prand regards 1he requirentent of privity by dead as oan Anwrican innova-
toan R Poosn, Tae S o the Comdem Taw T3 0192H) The cardies American
wse of the concept ivin Danbar v, Jusiper, & Yeniss 74 (P4 b,

38 See Craki supra note ¥, wt 131 085 124 nob

3% Y7 Eng. Rop. 72 10RO 1583 ).

48, 100 Eng. Bep, 635 {K.B. 17589,
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atter Spencer's Case.  In Webb v, Russell privity was lacking because
the covenantee had no title {0 the henefited land for the reason that he
was, as the court pointed mi, a morigagor with only an equitable in-
terest in the Jand.  The stutement of the court was thercfore pare dicta,
There was moreover ne supporting authority {or the statement.

The assumption by some textwriters that a coveyance of land to
be burdeped by a restrictive covenant satisfics the requirement of privity
necessary 16 cnable the covepant to run atl Jaw rests on tenuons authority.
In several staies decisions upholding the ruaning of covenants merely
refer to the fact that the restriction was in a deed of conveyance. !
Sometimes the decisions in which such references appear are based on
the presence of an easement,® or on the presence of both an casement
and a desd containing the restriction ¥ Where there is an easement,
the statement tegarding the necessity of a deed is of course pure dicta.
Even in the absence of an ezsement, it is one thing to assome that privity
by deed is required, and quite another thing to deny relief because of
the absence of privity. Only in the latter situation would the absence
of privity by deed be the reason for the decision. In svits for equisable

21. In seven stales—Georgia, lowa, Kansas, Michigan, Mew Hampshire, North
Carolina, Wisconsin-—there are dicin is cuses in which the restrictiont appeared
solely in deeds.  Reidsville & S.ER R, v, Haxier, 13 Ga. App. 357, 78 S.E. 147 (1911);
Sexaver v. Wilson, 136 lown 357, 113 MW, D41 {1907): Ciiv of lola v. Iyvle, 164
Ean, 53, 187 P.2d 378 (1%483: Mucller v. Barker Trust Co., 262 Mich, 54, 247 N.W.
103 (1933); Burbank v, Pillsbury, 48 N.H. 475 (1869); Hering v. Waliace Lumbes
Cor.. 183 N.C. 481, 79 S.E. 876 (1916); Woolserofi v. Norsion, 15 Wis 217 {1863).
The significance of the dictum in Burbank v, Pillshury, supea, i1 weakenscd by the
subsequent decision in that stete of Prafte v. Balatos, 99 N.M. 430, 113 A.24 492
{195%), which applicd the doctrine of rumning coverants o chatiels, where nsither
transfer by deed noc an sasement can be invaled.

4. In four sisbes—Georgin, Kansas, Nebraskia and Pennsylvanis-—there are
dicta in decisions which arc based on the presence of an emsement: ALK Ey. v,
McKinney, 124 Ga. 929, 31 SF. 761 (18068%: Souwthworth v, Perring, 71 Kan. 755,
BL P 783 (1905}, Nebraska Loyai Mystic Yegion v. lones, 73 MNeb. 342, 02 NW. 621
{1903); Bald Eagle R R. v. Nittany Valley B.R., I7 Pu. 5. 284, 13 A, 219 (1893,
Bul note the weok effeot of the dicta in view of the prior decision in Hom v Miller,
13& Pe. 50 o4, 20 A TOK {1BMY), dispensing with poviry,

43 In theee states-Lirorgia. Tndiane pnd Wiscansm--Lhers ate dicta in cases in
which there was both » deed acd an swement.  Géorgs 5. BR, v, Roeves, &4 Ga, 492
(1SRG Harlelt v, Sinclair, T8 fod. 488 f1881); Crawford v, Witherbee, 77 Wis. 419,
46 M, S4F 11869, :

In Smith v. Kelley, 356 Mo 64 (12683, the dicium appears in & fase in which
tha covenant wes constraed as peosonal.

Diicta of current tigmificance raguiring privity by deed are 1o ke found in 11 stules:
iown, Eansas, Michigan, Okiahoma, Georgma, Nonh {zreling, Wisconsin, Teancssee,
MNebruska, Indiana and Mauine, In these statey thers have been no hotdisgs an the
question of whether priviry by deed will provide she Basis for the vonning of the cove-
nanl at iaw.
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enfarcement the reguiremwent of prvity has boen discerded in 12
states—-Alabamn, Idaho. Indisnn, Michigan, New Jersey, New Yoik,
Maryland, Missoard, Oregorn, Rhode Liand, Washington and, by statuote,
in Califorma. ™ Mo case has bean found in which equitable enforcement
has been demied beeaose of dhe shuence of privity.  In actions feor
damages the requirement of privay has been eliminated in six states-—
in iffigols, New York snd Pennsylvaniz by jodicial decision, m Minne-
sota and New Mexico by strong dicia, and in Caifornia by judicial in-
terpretation of a statute** In soven states—Missourt, Nevada, Oregon,
Rhode ksland, Toxes, Weost Virginia and Wyoming-—the requirement
of privity has been retained in sctrons for damages™ in actual holdings
or, In Nevada, by exnplicit dicta.  ¥n all seven states exeept Rhode Island
the requirement of privity has been found o be satisfied by a convey-
agce.  The Supreme Court of Roode Island, which accepts the reguire-
ment of privity {n actions for damages, rejects the doctrine of privity
by deed. ** The veguivement of privity has been eliminated hoth at law
und i equity in New York® and California*®  In Missouri, Qregon and
U_TJG--J;E;—};:}:C:\;& Confectionary Co. v, Brown, 147 Afa 553, 41 50 626
{19067 Wayt v. Patee, 265 Cal. 46, 289 P, 680 (1928} {pursvan! to CaL. Civ. Cobe
£ 1486); Twin Tskes Improvemszat Asen v Fast CGreenacres Irrigation Disi, 90
Ida. 231, 409 P2d 390 (1965); Haslett v. Sinclair, 76 Ind. 485 (1881); Meade v
Dennistone, 173 Md. 205, 195 A 330 {1912); Ericksen v. Tapery, 172 Mich, 457, 138
MW, 330 (19123, Shacp v. Cheatham, B2 Mo, 498 {1985); Brewer v. Marshall, 19 WL
Eg. 337 (1%268) {Bessley, ©.).§; Trustees of Columbia College v. Lynch, 70 N.Y. 440
(3EYTY: Fiwzsizphens v, Watson, 343 P2d 221 {Gre. 195%):; Town of Middletown v.
Mewpst Hosp, 16 RL 319, 15 A, 800 (1888 Pioncer Sand & Gravel Co. v. Seattle
Canstr, Co., 302 Wash, 608, 173 P. 508 (1915}

45, Millor & Lux, 1sc. v. San Jozguin Agsientivssl Co., S8 Cal, App. 753, 209
£ 592 {1922) (hy satute); Roche v. Ullman, 104 11 1! (1882): Shzber v. 51 Paul
Waler Co., 30 Mina. 17%, 183, 14 MW, 874, 875 (1381) {explicit dicta as to the Tua-
ning of the bmden); Pillshury v. Morns, 54 Mian, 492, 36 NJW. 170 (1893}; Boles v,
Fecos brrigation Con, 23 MWL 22, 38, 167 £, 28D, 283 (1917} {strong dictum}; Nepon-
sit Properiy Owners” Ass'n v, Emigrant Indus, Sav. Bapk, 278 N.Y. 248, 1% M.E24
793 (1918); Trustees of Columbin Collepe v, Thatcher, 87 NY. 317, 318 (1882} {dic-
me}; Horn v, Biiler, 136 Pa. St 840, 20 820 08 (18303,

46, Eherp v, Cheatham, 98 Mo, 492 (1885); Wheeler v. Schad, 7 Nev. 204
(1871 Fiestephens v, Watson, 218 Ope. 185, 344 P2d 221 (1959); Town of Middle-
town v Newport Hosp., 16 R 31%, 15 A B0 {1288 5 Pashandle & S.F. Ry, v. Wiggins,
161 BEW.3d 501 {Tex, Civ. App. I9aly; Horxthal v, S5t Lawrence Boom & Mg Co.,
I3 W Wa BT, 44 S ST0 (19033 Lingle Water Tisers Co. v. Ckicidental Bllg. & Loan
Axg'n, £3 Wyo, 41, 297 P, %83 (1331,

47 Town of Middistewn v, Mewport Hosn, 1€ R 319, 327, 15 A, 80O, £03
{1888}

48, Trustees of Cotembiz Colizge v Thatcher, BT MY 31! [i881) (privity
ehiminated in ¢quity i Trostess of Columbiy College v, Lynch, 70 MY, 440 (1877)
{privity shimunated at fnwl,

49, Miller & Lux Inc, v, Ban Joaquin Agncnlmiral Co., 58 Cal. App. 753, 209 B
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Rhodes Island privity s di‘i{‘i”’ﬁ‘leﬂ with in equity bui i roguired at law.™

a Massachusetts mutual apd continuing privity i she fovm of g case-
ment of ather ;ﬂ’op"‘! y interest beside that created by ihe covenant
iself jv requivad.t' Privity of cxtate has thus been dispensed with 1
actions for damzges in 6ix states. In seven 5 nrivity of estate 5 re-
guired iz"ﬁ ':s*ai;?x actiops.  Sinostatss lave fo ‘;{E ;’jri‘;i{ in the act of con-
veyance of property by a deed in which the resiriction was meorporated.
‘a%aahq,“t} s unantnods in elimmaiing the requirement of privity In
equity. In aud um wi b the atencriizs are about equally divaded, and
{00 SPRrse 10 LT ny controiing wesght of authority.

£

Ko Privery an Law and i iy

¥s thers 2 distinciion as 1o the requivement of pervty at law aad in
cquity? That privity i required 2t law and aot in equity has been
asswned by meny awthorities.®  The discarding of the requirement of
privity in suits for equitable relief has been explained on precksely op-
posiie grounds.  Stone explains the distinction on the ground that the
rule dispensing with privity rests on the doctrine of protection of the re-
striction in equity as a conteactuat right.™  Reno explains the distinction
ont the ground thet the covenant itself s recognized in equiy as a
property interest and establishes a mutual and continuing imerest in the
burdened property which makes other privity uanecessary in suits for
equitable reliel.™ Tomeroy has o still Jifferent sxplanation of the dis-
nction: that pquity eniorees the promise when the common law for any
technical reason does not*®  The same explanation has been advanced
bv Jessel,, MLR.* in two decisicns.  The problem of wiether privity is 2
prereguisite 1o cnmmemant of a restrictive covenant i not, however, a
technicality, such as, for cxamp}e the form it which the covenant is ex-

S92 (19200 fpnwty c’:n‘w et jawi; \mz ¥, :ntc::, 2035 Cal. 44, sz P, 580 42923}
{priviy efimvinated e equity )

" %0, Sharp v. Cheatiam, $8 Mo 49K (1885} Filzsepbens v, Waian, 218 Or.
1ES, 144 Tad 221 (1550 Town of Middiziows v, Newport Hosp, 16 BLL 319, 13 A,
300 (I5R¥,

51. Sm' R ACEOMPARY L 0 st T
83, 4 i Podiroy,
cific P'
3'??

CEth opd, 10410, Aumes, Sz
srivect, 17 Pawy. b KEv 1}
02R Ve 1 Rew, 35T, 27073
Silities of Yivongery 1o a Cone

fmcr? 12 Onrew L = ’I'}“‘i}.
5%, Sowme, w i
34, Keoue note ,S‘,. af '.é. ser 2 hﬂ'a‘mcw DW oF Prorpwry §FOR2&

TAN. Casner ed, THE2 4 Fugnd, Tare ! IR JEIE, Bgriy, 3

L. Rev. 813 BI4 (1D23G)
35 Powarany, supra ol 52, %
6 See Losdon & 5%, By, v 0l

TRI. S8 23 11381).
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pressed, a circumstance which equity might disregard. It is a question of
substantive policy, turning on the relative weight to be attributed to the
effect of the restriction as aiding the development of land, and its effect
on impairing alicnability. If informally created restrictions were to be
recognized only in equity, they could be enforced in the absence of
proof of damage, in the exciusive equitable jurisdiction.*™ If a covepant
which runs with the land at law were to be enforced specificatly, this
could be only on the ground thar damages would not constitute an ade-
quate remedy. In the one case the absence of a legal remedy would be
irrelavant, Ia the other, this circumstance would be the cruciai factor
in determining the right to equitable relief. ;| This anomalous result is a
typical illustration of what we have tried to climinate by abolishing the
separate court of equity. The same agresment should no longer create
two kinds of obligations, depending on the form of the agreement; one
obligation which binds the defendant to pay damages, the other only to
abstain from the proscribed use of the land.  In the United States it is
only in Missouri, Oregon and Rbode Island that 3 distinction has been
explicitly drawn between enforcement at law and in equity with respect
to privity. Since privity by deed is not privity in reality, because the
grantor and the grantee cannct both be the owners of the land ai the
same time,™ even.at the moment of delivery of the deed, it is unlikely
that the requirement of privity- by deed will be adapted in the uncom-
mitted states, Tt remains to be seen whether in Alabama, Maryland,
Michigan, New Jersey and Washington, statés in which privity by deed
has been dispensed with thus far only in equity, the requirement will be
retained in actions for damages. ' Except in Oregon, no state has recog-
nized the requirement of privity by deed within the past 27 years,

Owners of different parcels of lend can create easements by agree-
ment, but restrictions on the use of land ere not included in.this category
of property intercsts.  In agreements beiween landowners restricting the
use of property the burden and benefit are placed on their respective
properties, just as in easements, but these interests are differently classi-
fied. The law should attach no different résulis to restrictions which
do not fail within the traditional category of easements. The difference
between easements, which run with the land, and restrictions on the use
of land, is so thin as to be purely arbitrary. Sométimes the factusl situ-
atioas overlap.®® If a right of way or a party wall constitutes the neces-

37. PoMrmoy, supra note 52, § 1342, : :

38. Lord Brougham saii in Keppell v. Bailey, 39 Eng Rep. 1042, 1848 {Ch.
1834}, that there iy no privity of extate in & transfer by deéd.

5¢. Covenants were held 1o constitute propenty interests in the nature of exse-.
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sary conpection to enable the interests 1o run, then any useful restriction,
for example one w0 confine construction o private homes, should be
given the same effect.  Rustrictions created by agreeraent between land--
owners give rise 1o mutnal interests i the burdened property, and should
run with the lend just as do restrictions which falt into ihe category of
easemenis of the radivional kind, 'This is the effect which is given in
England 10 restrictive covenants under the formula that the covenant
creates a properly interest running, not with an estare s the land, dot
with the servient property itself.*”

The assumption that privity by deed is dispensed with only in
equity is thus no better supporied by cither réason or autherity than the
assumplion that privity by deed is necessary at Jaw.  In & closely analo-
gous situations both Eord Broupham® and Lord Eldoa®® have urged
that no equitable charge should be ailowed which woukd not have been
& Jegal charge if properly created. The assumption of a difference in
the treatment of privity in equity and at law reflects an outmoded duality
of approach to law and equity. To say that privity is required at law
but is dispensed with in equity is merely to describe the jural phenome-
non, not to state a reason for the disparity based on the nature of the
remedy which is sought. ¥ iL is so unfair for a subsequent acquirer,
other than a bona fide purchaser, to violate the restriction, that the ab-
sence of privity will not constitute a bar to injunctive rehief, it would
seem 1o be equally unfair when the plaintiff seeks relief in damages.
The moral basis of the cquity doctrine is sound; but in modern times
moral sensitivity is no longer considered to be an atribute possessed by
a judge only when he is asked 1o grant an cquitable remedy. There is
no reason historically. logically or from the viewpoint of social ntility
why the restriction, if it is to run in eguity, should not run under the
same circumstances at law; why it must, if itis to run at law, be based
on privity of estate; still less, why the running at law should rest on an
assumed privity which is not privity in fact. :

ments i State v, Mubov, 332 Mo, 1102, 61 5.W.2d 741 (1933), and in Porter v. John-
son, 232 Mo. App. 1156, 115 SW.2d 539 {Kansas City, Mo. Ct. App. 1938). In
Fitzstephens v. Witvon, 218 Ore. 1BS, 345 P.2d 221 (1959), an “eascrment deed” from
one landowner io snother From whom he had recenily purchased e property was held
to have grealed both an casement o deaw waler from o reservoir, snd & covenant o
maintain the reservoir and & pipetine for fornishing water, lo Farmers High Line &
Reservoir Co. v, Mew Hampsture Real Estate Co., 40 Colo. 467, 92 P, 250 (1967),
an agreemeni beiween landowaers 1o provide water fur irrigation was beld 10 bave
created an easemenst and & covenant,

60, OnEsutes, sapre nale 18, st 550,

61, Keppell v. Baifey, 39 bme. Rep. 1042, (6553 1Ch, 1834,

62. Duke of Bedivnd v Troaleos of Siitish Moscum, 39 Epg. Rep. 1055, 16859-47
§Ch, 1881
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B. The Relationship of tle Restriction to the Land

Another type of control agmnst the spread of restrictions required
that the covenant must he closely related to the jand which jt affects,

© As 1o circumstances in which the henefits aml burdens are permitted

10 run, Spercer’s Case®* decided i 1583, a case involving the running
of covenants jn a fease, required that covenants muost touch or concern

the land, This indefinite formula hog given rise to endless Interpreta-
‘tion and criticisrza.  No altempt al ¢loser definition was made in the

case, and it is open to question whether the covenart 1o pay rent, the
principai kind of covenunt contemplated by chapter 34 of 32 Henry
VI, enacted 43 years before, did not wself fail to meet the test,
since such a covenant does mot affect the land dircedy,  Since the
decision in Spencer’s Case, the requirement has becn greatly relaxed
in both England and the United Srates, In England it has been sufficient
since 1925 that the agreement reiate to the land.** in the United States,
Clark® and Powell®s accept the fest proposed by Bigelow," that the
promisor’s legal inferest as owner is rendered less valuable, or the
promisee’s legal interest as owner rendered more. valuable, because of the
promise.  Section 1468 of the California Civil Code provides that for a
covenant 1o run, it must be to do or to refrain from doing some act on the
fand. Covenants not to compete are held fo come within all the usual
tests. % The requirement of relationship to the tand makes requirement
of privity in any form unnecessary as a control.

~ As in applying the requirement of privity, the Restatement of Pro-
pesty makes a distinction, depending on whether the running of the
burden or of the benefit is involved, in the required relationship of the
covenant to the land. Section 537 requires, for the burden to run, that
the promise must benefit the promisce in the physical use or enjoyment
of the land possessed by kim or that the consurnmation of the transac-
tion of which the promiss was a part will benefit the promisor in the

~ physical use or enjoyment of the land he possesses.  For the benefit

to run, section 543 requircs that the promise must be in respect to the
use of the land by the promisee either by constizuting an advantage in the
use of his land in a physical sense, or by decreasing the commercial
competition in kis use of it, or by constituting 2 return to him of the

83. 77 Bog. Rep. 72 (KB, 15833, ’

4. Law of Property Act of 1925, 15 & 16 Gieo, 8, <. 20, § 78

85, Cramx, suprc nole 8, 25 91,

66. ¥ K. PowrelLl, Tue Liw op Rear Properry § 675 (recomp. ed. 1968},
7. Bigelow, The Content of Covenants in feases, 12 Mich, L. Rev. 610 {1%13).
8. Nativnal Union Bank v, Segur, 39 NJ 1., (M Yrcom) 173 (1877).
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price for a use of the land by the promisor. The provision that a promise
which decreases the commercial competition will suffice for the running
of the benefit, u provision which does not appear in Section 537, deal-
ing with the running of the burden, relaxes the reguired relationship of
the covenant to the land to this extent. The requireraent of section 343,
comment {f), that the covenant, for the benefit to run, “must make the
use more satisfactory to his physical senses”™ is relaxed, in the case of the
runaing of the benefits, w include covenants which testrict competition
in the use of the land.

C. The Necessity that the Restriction Affect Land

In a few states equitable servitudes ir chatteis attached to a busi-
ness are recognized, because the chatiels have acquired “the smell of
the s0il. ™% No jurisdiction has extended the doctrine of legal covenants
to chattels, possibly becanse of the difficalty of determining the existence
of the restrictions, since the recording acts do not apply to chattels. It
is incongrous for the law to reach different results depending on the
way the restriction is to be enforced.  Either equity has gone too far in
recognizing the running of restrictions on chattels, or the law has not
gone far ¢nough,

D. The Necessity of s Writing

The word “covenant” meant originally a written contract under
seal.™  Both deeds and agreements between landowners are covenants
if-the necessary formal requirements are mei. With the elimination in
almost all states of the requirement of a seal,?! this leaves as the only dif-
ferences in the manner of creation of covenants rupning with the land
at law, and equitable servitodes, the need for & writing,”® and in 2 few
states, in the absence of a continuing privity of the tenurial kind, privity
in the form of a deed. Resirictions affecting the use of land are com.
monly found in deeds, in both England and the United States, and
equitable servitudes created otherwise than by deed are rare. The re-

§9. Prait v. Balatsos, 99 N.H. 430, 11 A2d4 492 {193%}; see Chatee, Eguilable
Servitedes in Chaniels, 41 Haxv, L, Hev. 945 ( 19283, Chafee, Fhe Music Goes Round
and Round: Equitable Servinntes and Chattets, 69 Hary, L. Rev. 1250 (1336); Fratcher,
Restraints on AWenation of Lepal Tateresis in Michigan Properrv. HI, 50 Micw. 1.
Rev. 10, 17 {1952}, see afso Wational Fhenropraph Co. v. Menck, [19313 AC. 335
{(P.C.} (cquitable servimde applied to patent); DeMattos v, Gibson, 45 Eug. Rep. 108
{Ch, 1853) (equitatie doctrine applied to a ship}.

70, TerraNy, supra nole §, & B4E

71§ PowELL, suprg ncie 65, 1 672,

2. Trreany, supro note §, § 248,
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quirement of & writing in the case of covenants creating or transferring
interests in real property arises from the provisions of the Statute of
Fravds,™ comphliance with whick may be excused when enforcement of
an equiable nature i3 sought.  To establish o personal right to damages
there must be in some states a conveyance, and where this is required,
a deed is necessary because of the reqatrement of the law of property in
addition to the reguicement of the Statute of Frauds. The absence in
other states of any requirement of privity enables restrictions to be
created orally’* or by implicd agrecment.™  Servitudes can cven arise
from the outward appearance of a traci‘of land which is being devel-
oped.”™  In some jurisdictions the absence of the requirement of a writ-
ing is explained on the ground that restrictions originate in contract.™
The provision of the Statete of Frauds reguiring contracis which need
rot be performed within a year to be in writing’s is not applied in some
jurisdictions becanse the servitudes terminate with a change in the char-

. acter of the neighborhood, which may happen within a year.™ In those

jurisdictions equitable restrictions need not be in writing to comply
with the Statute of Frauds. Thus a servitude, although it is an interest
in land, can be created otherwise than by deed because it originates in

contract. - The equitable enforcement of restrictions which have been .

created informally is possible even-in states which require privity by

conveyance where enfojcement is sought in damages. The fact that

equitable servitudes can be created informally is considered by Pound
to be the distinctive feature of the doctrine, which constitutes, in his
words, “an equitable appendage to the common law as to servitudes.™®
There are, however, jurisdictions which require that the restrictions must,
like other interests in land, be in writing.*!

73, 2 Car. 2, ¢, 2 € 3 L1677). :

4. %er Thomdon v, Schobe, 79 Colo. 25, 243 B, 617 {1525}; Cranx, mipra pots
B, at 178; Twrany, supra note 6, § 860

5. ToPramy, mupra note-6, § BEG n.54: Sims, supra note 3, at 27-28.

76. Tailmadge v, East River Bank, 26 N.Y. 105 (1862); Povnd, The Progress of
the Law, 9181919, Eguity, 33 Harv. 1. Rev. 813, 816 {192D}.

7. Reno, Eguirable Servitudes in Land: Part 1, 18 Va. L. Rev. 951, 965 {1942),

TR 29 Car 2, ¢ 3. & 45 (1677

9. Eg, lsaacs v, Schrouck, 245 NUY. 77, 156 W.E. 821 (1927); Sull v. Burtos,

227 MY, BB, 124 NLE 11D (1919) Amerman v. Deanc, 132 MY, 36, 75 ME 95f

(1904); TFrostees of Columbia Collepe v. Thatcher, 87 NY. 11 [i582): Trusices of
Cotembia College v. Lynch, 79 N.Y. 440 (18774, see 7 AMERCAN Law of Proverry
§ 9.22 (AJ, Casner ed. 19523, CLARR, supra note 3, st 174, 194 n.80; TiFPANY, supra
note 6, 5 B75; RestareMeny op Proreriy § 564 {1944); Pound, smpra nite 76, at
£1%, 821, ’

2. Pound, supra nate 76, at 414,

&1 Swmford v. Yuono, F08 Conn. 359, 143 A, 245% {1928); Flynn v. NY., W. &
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H one of the functiuns of a conveyance, which requires a deed, is
to establish a relationship between the covenantor and the covenantes
with respect to the Jand, such a retationship can be created by agree-
ment without a deed, The problem of the creation of restrictions apart
from a conveyance arises in two situations: in agreements among land-
owners, and in enforcement between landowners of restrictions imposed
by & common grantor who has failed to incorporate the restriction in
each deed. The requitement of 2 writing is arguable. The reason why
this requirement is climinated in equity In varions situations is the ex-
treme hardship that would resuit if the requirement of a writing were
to be enforced, for example where there has been substantial change m
position m reliance on an oral contract. In restrictions on the wse of
land 50 such hardship ordinarily exists. There is however some justifi-
cation fur equity te relax the requirement of a writing in comparatively
infrequent shations, such as oral agreements among landowners for
restrictions on the use of their land. [n the far more common situation,
where the restriction s incorporated in the conveyance, it will always
be in & deed. It is probably because restrictions are usuzlly found in
deeds conveying interests in fee that it has been thought by American
textwriters that the succession of ownership of the burdened property
from the covenuntee to the covenantor is sufficieat to support the run-
ning of obligations in personam.®® If the circumstances justify the en-
forcement of a restriction made by agreement between landowners,

“there is rio reason why enforcement should be denied because the re-

striction was not contained in & deed conveying a fee.

II. Problems Connected with the Enforcement of Restrictions

A. Enforcement in Damages

What we man when we say that a covenant runs at Jaw is that there
is a right to damages for breach of the covenant. In seven states it is
only when privity s present that restrictions are enforceable in
damages.** In most cases damages would be only nominal,®* and such
actions are infrequent.  In six states restrictions are epforceable in
damages cven when they wore created by agreemeni between land-
owrers and no privity existed.® Ir afl states where the question has

BRE, 218 NY. 40 112 NE 913 (1916 Alen v. Detrotr, 167 Mich., 464, 133
NW. FE7 (1911); Crasx, sapre nots 8, at 172 n.33; Twwrany, sapre note 6, § 858,

82 Sims awpra aoie 5. a1 5 o156, '

83, See vy Oied note 46 wupra.

B4, Jre, ey, Fourh Freshyterian Church v, Sielner, 6 App. Div. (79 Hun} 314,
318, 29 NUY.S 487 430 (1304,

§3. See cases cited note 45 supra.
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arisen restrictions are enforcesble ic equity even in the absence of priv-
ity.**  One might speculate as to the possible effect of the absence,
when the doctrine originmted, of a recording system, on the establish-
ment of & rule limiting the running of covenaats to those contained in
conveyances, since this limitation nartowed the title search to inquiry
from former owners in the chain of title.  The difference in remedy-is of
practical significance only in affirmetive restrictions, where damages
can be more readily computed.  Negative restrictions, which comprise
by far the largest number of restrictions, are atmost invariably enforced
by injunction, since the purpose of the restriction is to preserve the value
of all the property in the development against unpairment from any
scurce.  The personal obligation created in conveyances is Emited to
owners at the time of the breach.*™ Tt seems aot ynlikely that under-
lying the insistence in a few states that enforcernent in damages is to be
timited to restrictions in conveyances is the feeling that controls must
be established because damages, if collectible from a remote owner at
some later time, may soar to an amount which would cause extreme
hardship to the current owner when the breach occurs. The problem
could be handled, however, including lability resulting from a breach
of an agreement between landowners, in the same way as in the compu-
tation of damages for breach of covenants of title. The most anoma-
lous feature of the theory which limits the right to enforcement ia
daraages to cases in which the obligation was created by conveyance, is
the refusal in several states to recognize that any right to damages can
arise out of the torticus interference with the property right of the cov-
enantee or his successors in interest; that is, the right in rem. Such a
remedy is available if, for cxample, the owner of an easement is ex-
cluded from its use.®® There is as much reason for imposing a running
personal obligation in agreements between landowners as in covenants
in deeds conveying title. The language of the restriction is the same
in each situation, and the purpose in each siHuation is identical. ‘This
intention fails, however, in some states, unless it has been expressed in
connection with the conveyance of a fee, so as to establish the relation-
ship thought to be necessary to enable the personal obligation to run.
The right to damages for violation of the property interest created by

85, See cases cited note 44 supra.

&87. F Powril, supma noie 66, § 630 67, 2 AMERICAN Law oF PROPEWTY
$% 9.5, 02 {AJ Casner od. 1952} Ames, Specific Performance For and Agaiust
Strongerr to the Contract, 17 Hanv. L. Riv. 174, 178 (1904}, _

BE.  See Hust v. Hay, 214 N.Y. $78, 108 NLE. 351 {1913}, Picher v. Liviogsion,
4 Johns. 1, 18 (MY, 1809} {Kent, CJ.).

89, Tide-Water Pipe Co. v. Bell, 280 Pa 104, 124 A, 151 (§924). -
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the restriction has been recognized in other states in actions between
landowners,* where there is no privity except that created by the agree-
ment itself. , -

if the additional control over the proliferation of restrictions pro-
vided by the requirement of privity is desirable in order 1o prevent the
runming of the obligation to pay damages for breach of the covenant,
it is.equally desirable in order to prevent the running of the obliga-
tion in rera; but since almost all restrictions are created in connection
with conveyances, the requirement is of no practical wtility. Clark,”
Pound® and Sims** feel that there should be enforcement in damages
even in the absence of privity. In cases of interference with easements,
damages are granted as a maser of course** That the restriction was
created otherwise than by a deed of conveyance should lead to no dif-
ferent result than when it was created in the course of a‘convevance, 1t
has been held in only six states, however, that damages are obtainable
where the restriction was created by agreement between landowners.* _
There is also an important dictum of Lindley, L.J., indicating that such
damages might be granted in an appropriate case.*® The récognition
of a right to-damages would eliminate the only important difference in
the consequences attaching to restrictions - depending on the manner
in which they were created.

1. The Necessity of Benefit Appurtenant in Enforcement in Damages

There are scattered decisions to the effect that in covenants which
run with the land at law the benefit is not. tied to oewnership of land,
and runs in gross."” Servitudes campot rum in gross® except in New
York.*® If the distinction can be rationalized, it may rest on the re-

9. Sce casea cited note 45 swpro.

9L Cuiark, supra note 8, at 116, 128,

92 See R. Pounm, "Tug SPIRit o8 THE COMMON Law 21 {1921).

93 Sims, supra note S, 2t 33, :

24, See, e.2., Tide-Water Pipe Cp, v, Bell, 280 Pa. 104, 124 A 351 (1924},

93, See cases ciled note 45 supra,

26, Hall v. Erwin, 37 Ch D. 74, 50 {Lindlay, LI, 1887}, answering arpu-
ment of Warmington, Q.C.: “He hias not used the property in violstion of the cove-
nant.” A, at 77 . :

$7. Bald Eagle Valley RR. v. Nistany Valiley BLR, 171 Pa. St 284, 33 A, 219
{1893Y,

98, In eguity the plaindiff must own land in the neighborkood. los Angeles
University v. Swank, 187 F. 798 (3h Cir. 198! }: Forman v. Safe Deposus & Trust Co.,
114 Md. 374, 80 A, 298 (1911): Formby v. Harker, [1903] 2 Ch. 53% (altemnative hold-
ing); see RESTATEMENT UF PROPERYY § S50, comment ¢ at 327%.7§ {1944). Contra,
Van Sant v. Rose, 260 II[. 401, 103 N.E, 194 {}913), criticised in 9 1L, L. Rev. 58
(19163; TwErany, supre nate 6, § BG4, at 495,

9. Lewis v. Gollper, 129 WY, 237,09 N.E. B {1891},
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luctance of equity to enforce agrecments if no useful purpose will be
served; that is, only where the benefit accrues to the plainiiff by reason
of his vwnership of benefited lund.

B. Specific Enforrement

When the remedy of enforcement in damages is-inadequale, re-
strictions witich tun with the land at law are enfarccable by injunction
to restrain their violation. When there s po personal obiigation, the
absence of damage is immaterial,  In jurisdictions in which restrictions
are not enforceable in damapes because of the absence of privity of
estare, they are enforceable only by imjunction or by a du:rcq,: for s;x:clf c -
performance.  The distinction has been auributed 1o o different ap-
proach ic the pature of the restriction at law and in equity.  If enforce-
ment between remote parties rests on contract principies, the right to
darnages arises. [ it rests on ownesshep of a property interest, there is
no right to damages for breach of contraci, the obligation of which might
attach to the owner of the burdened property; there is only a property in-
terest,'*® protected against violation in equity, but which gives no right
of a contractual nature to damages. It will be seen that this explana-
tion of the distinction rests on a theory of the nature of the restriction
exactly the opposite of the theory which supports the running of the
burdens in equity without other form of privity.'®' Distinguished schol-
ars have reached opposite conclusions as to whether restrictions on the
use of land rest op contract or on interests in property.’®® Stone, who
favors the contractual explanation, has said that “[a}il so-called equit-
able ‘easements’ or ‘servitudes’ have their origin in contract, expressed
or implied, and their nature and extent depends upon the extent to which
equity will compel compliance with the contract . . . by and for third
persons whose acts or omissionis may in some way affect the rights

106, 2 Amexican Law oF Prorseyy § %26 (AJ. Caner od. 1952); see Reno,
Eguitabie Servitudes in Tand: Part 1, 28 Vi 1. Rev. 951, 975 (1942},

). Sew text accompanying nole 54 aupre. )

i02. The following authorities favor the coniract theory: TweraNw, supra note 6,
§ BSI; Ames, Specific Performance For and Against Strangers (o the Contract, 17
Hanv. L. Rev. 174, 17779 {19D8); Stone, Fhe Hguitable Riphts wnd Labﬁim.t o

trangers to o Conzrgrd, LR Corow. L. Rov. 291, 794-96 (iB18),
The following salborities fuvor the propesy interest theory: CLARK, supra note &,

118, &G, CLark, BEowity ¥ 96 (1924); Burby, Land Hurdens in California: Equita-
ble Land Burders, 19 5. Cai. L. Rev. 281, 286-87 (1937); Clask, Equiteble Servimudes,
16 Micu. L. Rev. 90, 5293 {1917}; Pound, The Pragress of the Law, 19781919,
Equirty, 33 Harv, 1. Rev. 813 (1920); Walsh, Fyuitable Eascrneniz and Restrictions,
2 Rocxy M. L. Rev. 234 {1930).  Powell feels the contract theory i no longer ade-
gquate. PowELL, supro note 66, 1 AT1.
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acyaired by the covenant or contract creating the servitude.™™  Ames,
who alse adopts the contraciual explanation, stures that the equitable
relief is concurrent with the legal remedy in covenanis that run at law.
In agrecments, whether under seal or by parol, enforceable at law only
between the immediate partics, the jurisdiction of equity i favor of or
against third parties is exciusive.'™  Clark, althongh he favors the real
property explanation, has peinted out that an action for damages will
lie, if specific performance is not possible, agamst subsequent acquirers,
under the conmiract theory, although dot wader the property interest
theory.”™  We may conclude from these staicments that the term
“equitable servitude,” whether regarded as an outgrowth of contract of
as a property interest, s a symbolic expression of the obligation to honor
a restricnion on the use of land, however created, by a decree for specific
enforcement, as it cases of interference with casements.  The question
has never been answered satisfactorily, or even raised except by Judge
Clark,'™® why the reasons for granting equitable relief in the enforce-
ment of restrictions created by agreement between landowners are not
equally relevant with regard 1o granting relief in damages, or why the
reasons for granung relief in damages in the enforcement of restric-

‘tions created by deeds conveying the property are not equally relevant

in the cnforcement of restrictions created by agreement between land-
owners.

H1. Similarities in the Principles Governing the Enforcement
of Covenants Running with the Land and -
Equitable Servitudes

A. Runaing of the Burden

Under conditions deemed appropriate in each sfate, the burden of a
restrictive covenant runs both at faw and in eqguity.™ In the United
States the great weight of authority enforces affirmative obligations.'®
There is a sharp division of authority between England and the United
States on the question of whether a distinction should be drawn in the

183, Stone, supra note 102 a5 294-55,

1. Adnes, sepra aote 102, at 77

RS, See Crakk, sipre noe ¥, at 172,

106, id. at 209-10.

T, Ser TeFeasy, supra nole 8, § B39 ndf. Sims repors that up to 1944 thers
wigd no distinctics o the United Siates in the munaing of the benefits and burdens in

‘equitable restrictions or kegal coweaants i 23 stades.  Only New Jersey, New Yok,

Virginia and West Virginia held that the bundens coudd ool rup in covenanis crested
by dedd, Or where an saserient existed.  Sins, wipiy o 5. atb 27,

108, ToPPamy, siprre noke 6, 8 854 ndb.  See preerally POWELL, smupra note 66,
% 67677,
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running of the benefits and burdens, or as 0 the circumstances ander
which the benefits and burdens, respectively, may run. In England
only benefits ron at Jaw except in the selationship of landlord and
tenant,'® although the burden of a negative covenant is enforced in
equity against subsequent acquirers other than bona fide purchasers.*'
In New York the former doctrine that oaly negaiive restrictions run with
the land cither at Jaw or in equity has been so qualified as to have become
almost pbsolete.' ! ) :

B. The Effect of Notice

At common law the absence of notice does not relieve subsequent
acquiters from lability in damages where the restriction has been
created in such form ihat the burden of the restrictions runs with the
land 2t law."? When the suit is for specific relief, in the casc of either
covenanis tunning with the land, or equitable servitudes, subsequent
bona fide purchasers will take free from restrictions of which they had -
o knowledge; but it is impossible to sce why the result should not be
the same with regard to liability in damages. Agreements between
neighboring landowners or unilateral declarations of restrictions must
in most states be recorded, as instruments relating to or affecting the title
to real property,’™ and their record therefore gives notice to subsequent
grantees of the burdened property. Restrictive agreements, whether
created informally or formally, are recordable if they are in writing, as
almost all of them are. The effect of the recording acts is to give notice
to later acquirers of the burdened properiy if the instrament is recorded,
and in states where the search must extend to deeds from the comnon

109, CHsSHIRE, supra note 18, at 53437, :

110. Tulk v. Moxbay, 41 Eng. Rep. 1143 (Ch. 1848). In England only negative
restrictions run.  Haywood v. Brunswick Permanent Bidg. Soc’y, 8 Q.B.D. 403 (1881).

111, Miiler v. Clary, 210 MY, 127, 103 N.E. 1114 (1513), where the court held
ihat affirnsative covenanss will not be enforced: this has been drastically modified by
later decisions.  Nicholson v, 300 Broadwsy Really Corp., 7 W.Y.2d 240, 164 NE2
§32, 196 N.Y.S.2d 245 [:959): Neponsit Property Owaers' Ass'n v. Emigrani Indus,
Sav. Pank, 278 NUY. 248, 13 N.E.2d T93 (1938), :

New York has explicitly recognized many exceplions 1o the general nike laid down
in Miller v. Clary, supra. Eg., Morgan Lake Co. v, New York, N.H. & H. Ry, 262
N.Y. 234, 186 N.E 685 {1938); Morehouse v. Woodrutf, 218 NY. 454, 113 N.E. 5i2
{1916). :

112, Tiepany, supro note 5, § 850, Abbelt, Covenonds in @ Lease Which Run
with the Land, 31 Yare LY 127, 137 (18%1)

113 Bogen v. Saunders, 7i F. Supp. 587 (D.D.C0 1947); Wayr v, Paise, 205
Cal. 46, 269 P. 660 (1928); Woolten v. Seltzer, 83 NJ.E. 163, 30 A. 701 (1214},
TErany, supra note 6, § 863 n04. -
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grantor,’™ o deny effect to the prior mstrument if it was not recorded,
thus obliferating any practical diszinction as to the effect of notice in
covenants rusning with the land and in equitable servitudes. The dis-
tinction is still of significance in jurisdictions where the title search need
not be extended to the contents of prier deeds from -a common
geantor.?*®  The danger that subsequent purchasers might not be aware
of restricions in prior deeds, where the developer neglects fo iacor-
porate similar restrictions in later deeds,”*® and where the obligation
of the tifde searcher extends only 1o instruments in the direct chain of
title, can be easily avoirded by insistence that the developer follow a
simple procedure,  Where a tract index is in effect, a plan of the pro-
posed development should be recorded against the enfire fract, which
would give notice to all purchasers by placing the restriction in the direct
chain of title 1o each fot in the tract. A prudent purchaser of a ot could
easily insist that such 2 method be followed. Another method, and
one which would be effective even in a jurisdiction where there is no
tract index, would be 1o make a convevance of the entire tract to a straw
man by a deed containing the restrictions, followed by a reconveyance
of all except a single Jot, to prevent a merger, placing the restrictions in
the direct chain of utle of each Iot subseguently sold.  The remaining lot
conid be sold separately. This method would give reciprocal effect to

114, Bauby v. Krasow, 107 Conn. 109, 139 A, 508 11917} Finley v. Glenn, 303
Pa. 131, 254 A 299 {1%31); W. WaLsH, Rexr Poorerty § 312, at 675 na7 (1938);
McDougal, Semmary of Answers lo Property Questionnaire, AALS Hanpeoox oF
PROCEEDINGE 26, 276 {1941): "The zrowlh of the. doctrine of notice bas rendered
practically obsolete the ofd commen {aw doctrines of covenants.” See Wool v, Scott,
140 Cal, App. 2d B35 26 £.24 17 (1956), MoMeill v. Gary, D.C. App. 399 (1913);
Wiegman v. Kusei, 270 (1L 520, 113 N.E. 885 {i1913); Lowes v. Carier, 124 Md. 678,
S3 A 216 (1%15); Sanborn v. Mclean, 233 Mich, 227, 206 NW. 456 {1925); King
v, Vhuioa Trest Co., 226 Mo, 351, 126 S W, 315 (19id); Kead v, Elnore, 246 N.C.
221, 9% S K24 360 (1957); Jones v, Berpg, 105 Wash. £2, 177 P. 712 {1919); Notting-
ham Patent Brick & Tile Co. v, Hutler, [I883) 15 Q.B.I». 261, [18B6] 1§ Q.B.D. £32;
CiLARK, supra ninte ¥, at 183 Tieramy, seprg nole 6, § B83; Note, 14 Micw. L. Rev.
{19 (1913 14 Am. Jor. CovinanTs, Reservativns and Condivions % 31% (1938}
26 AM. Tun. 28 Covenants, Raervaions and Copditions § 309 wad-4 (1965) lists
Jowa, Morth Caroding, Virginia, Georgia, Massachuselts, Fiotida, Colorado, Kentucky,
Michigan and Cabforniz as being in accord. fn Annoi, 16 ALR. 1013 nn, 8§, 7, 9
(19227, it 5 statesd thak there waw at that dide sowme autheridy for the view, citing eases
from Mew Jersey, Mineesoba, and MNonh Carolina.  See gracrafiy 21 Cornern LQ.
419 r19%h),

115, Ep., Hancock v, Gumm, 151 Gu 667, 107 SE. B72 {19217 Glorictx v,
Lighthipe, 28 N.{L. (3 Gummere} £99, 96 A, 94 (1915); Academy of the Sacred
Heart v, Bochm Bros, 2487 NY. 242, 196 N.E. 42 (1335} Haysleit v. Shelf Petroleum
Corp., 38 Ohio App. 164, 175 NE. 888 {1930}, See zenerafly 21 ComnpLL L.Q. 479
{1236},

1186 See Hancock v, Gumm, 151 Ga, 667, 107 S.E 872 {1921}, .
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the restrictions between the various purchasers, regardless of the order
i which they purchase. The drastic limitation on the nght to specific
enforcement of equitable servitudes or of covenants runming with the
land at law established in Tulk v. Moxhay, in favor of purchasers in
good faith, has thus ceased to be sipnificant, as a result of the record-
ing acts. The only qualifications to this result are in states in which the
obligation of title scarch extends only 1o instruments in the direct chain
of title and aot to deeds of other property retained by the common
granior. In such states the method of conveyance of the tract to a straw
man would be pecessary. ‘

C. Division of Authorlty as to Termination

The authorities are divided as to the effect of change in the charac-
ter of the neighborhood in terminating the obligation to pay damages for
breach of the covenant, or the in rem obligation atraching to the land.

‘Even where the personal right 1o damages rémains to create a cloud on

the title, there is liffle likelihood of 3 Jadgment for a substantial
amount of damages, for the same reason that the change in the charac-
ter of the neighborhood defeats the right to specific protection of the
right created by the restriction. Since equity will not grant what are
regarded as its estraordinary remedies unless they serve a useful par-
pose, equitable servitudes cannot be enforced specifically if the neigh-
borhood has changed to such an extent as to make the restrictions no
longer useful in preserving the general character of the development.
Since damages will still lie, however, in a few states, the personal obli-
gation of the successor in interest to the original promisee remains to
threaten violators with a lawsuit, and thercfore the servitude refnams
an encumbrance on the title, making it unmarketable. 11

IV. A Comparison of the Dectrines of Creation and Enforcement
' of Restrictions at Law and in Equity

The differeaces between covenants running with the land at law,
and equitable servitudes, are in the manner of their creation and in the
principles of law which are applied in actions for damages as distin-
guished from suits for specific relief. * The fact that some equitable
modifications of early common law rules concerning restrictive cove-

117 Trustees of Columbia Collegs v. Thatcher, 87 N.Y. 31t {1882} (no en-
forsement in equity}; TiePAnY, supra nots 6, 3 8735 mel, 6. Conrra, at daw, Buli v,
Burion, 227 WY, 101, 124 N.E 111 {1919); Amerman v. Deane, 132 MY, 355, 30 NE,
T4 (1B92Y; MeCiure v. Peaycreft, 183 NY. 36, 75 NE, 961 £1904); Trusteas of
Columbia College v, Lynch, 70 N.Y. 440 (1877); see 4 J. Pomerov, Equrry Jumis-
PRUDENCE § 1295 (Sth ed. 1541); Pound, supra note 102, at 831, ‘
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nants have not been applied in actions for damages shouid cause o
surprise, &5 this phemomenon is not peculiar to the law of restrictive
covenants, What is surprising is the extent of the acceptance of equi-
table doctrines in actions for damages for breach of the covenant.

A.. Similar Doctrines ,

Equitable doctrines which have been accepted, in the United
States, in the enforcement of covenants rupning witk the land in dam-
ages are (1) the effect given to the running of burdens, éven those
which require affirmative action by the owner of the burdened land;''*
{2) the refaxation of the requirernent of a close connection between the
restriction and the lnd which is burdened;'** (3} the protection, due
to the effect of the recording acts, of bona fide purchasers;i*® {4) the
reciprocal enforcement of rights and obligations created by transfers of
Jots in a tract which s being developed in a uniform manser,'™ re-
gardless of the order of acquisition of the Jots;*** and (5) the relaxation
of the form in which the intention that restrictions referring to things
not in being musi be expressed.**?

B. Dissinsilar Doctrines

The equitable doctrines which have not been adopted in covenants
running with the land when damages are sought are (I} the require-
ment that the benefit must be appurtenant'™™ and (2) the elimination of
the requirement of a writing."* .
C. Division of Authoriiy

There is a fairly even division of authority (1) on the effect of
change in the character of the neighborhood in terminating the restric-

118 Sce text accompanyiog noies 107-11 supra.

119, See lext accompanying note 15 supra.

120. See text sccompanying notes 113-15 supra,

121, Health Den't v, Riges, 252 SW.2d 922, 935 (Ky. Ct. App. 1952); Dol v,
Moise, 214 Ky. 123, 282 5.W. 763 (1926},

122 Heuhth Pep't v. Riggs, 252 SW.2d 922, 925 (Ky. Cr App. 19352); Schmidt
v, Palisade Supply Co., B4 A. 807 (M. Eq. !712); Chestro v. Moers, 233 NY. 75,
20, 134 NE. 842, 841 {1922}, Renals v. Cowlishaw, [I878] & Ch. D. 123, affd,
TI8791 11 ©h, D. 566, '

123, 'The word “assigns” is no Jonger necessary. See Sexauer v. 'Wilson, 136 Jowa
357, 103 NW. 941 {1%07): Maher v. Union Stockyards Co., 55 Ghic App. 412, 9
MNEd 595 {1936); 2 AMUwCaN Law ofF Provrerty § 9.10 (A, Camer cd. 1952);
Bordwell, Englishh Property Reforme and ils American Aspeets, 37 Yare LS. 1, 25
{1927). A few statez still adhere 10 the old rule. See 2 AMENICAN Law OF PRoP-
ERTY, supra § 9310 0.3, .

124, Ses 1ext accompanying ncte 37 supro,

125, Ses iexi accom:panying note 72 mmpra.
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tion,** (2} as to the apphcat:am of restrictions 1o chattels,'® and (3) as
to the requirement of privity of estate in order to enable the restrictions
to run at law.'®  On this quesiion the great majority of states are uncom-
mitted.

¢ Conclusion

Muny of the problems which have created uncertainty in the doc-
trines which are applicable to restrictive covenants are due 1o the dis-
tinction between the personal and reai relationships which are involved.
The most important differences are the elimination of the requirements
of a writing and of privity of estate between the parties o the covenant
when equitable enforcement is sought, and the limitation, in a few
states, of enforcement in damages to situations in which there is privity.
As a practical matter this method of enforcement is rare.  In most of the
states which requive privity for enforcement against remate parties in
damages, privity may be supplied by the mmrporanon of the restriction
in a deed conveying the property. Restrictions in covenants running
with the land at law are enforceablke in damages against the covenantor
or his snceessors in ownership of the burdened land as long as they own
the property. in equitable servitudes there is no personal hability in
damages, and the enforcement of the obligation is only by injunction or
by 2 decree for specific performance against acquirers with notice or
who have not given value. The distinction as to the effect of notice is

largely eliminated by fhe recording acts. Restrictions created otherwise

than in writing are not enforced in damages but only by specific reme-
dies. When equitable relief is sought, both the requirement of a writing
and the requirement of privity are discarded. In some states a change
in the character of the neighborhood discharges the restriction in equity
but pot at law,

“The so-called equitablé restriction,” as Justice Loring has pointed
ont, “results from the fact that equity will enforce the agreement against
those taking with notice in favor of the then owner of the land to be
beoefited,  Eguity does niot enforce the agreement because there is an
equitable restriction.”™* The recognition, already extended in some
states, of a right to damages for violation of the property interest created
by the restriction, corr¢sponding to the remedy if the owner of an ease-
ment is exclxded from its use.’™ wouid remove the only substantial dis-

126, Sef note 117 & accompanying iexi supra. :

YT, Bee generally Chafce, Eyaituble Secviindes in Chaincls, 41 Harv, L. REv.
945 (1928}); Chefee, The Music (Gevx Round end Reknd: Egaftable Servitadey and
Chasiels, 63 Hapv. 1. REv, 1230 {19563,

128, See cases Cited notes 45.46 supra.

129, Bailey v. Agawam Nat'! Bank, 190 Mazs 20, 23-24, 76 M.E, 449, 451 {{905).

130, Sre Tide-Water Pipe Co. v. Bell, 280 Pa, 164, 124 A 351 (1924},

Tk
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crepancy in the remedics available to enforce restrictions whether cre-
ated in writing or otherwise.

Whether the restriction is affirmative or negative, or created in writ-
ing or orally, the doctrinal basis for enabling the personal obligation to
rug can be supplied by reganding restrictions as property rights in the
affecied property.  The benefit of the restrctions to large segments of
the community justifies the relaxation of controls which might have
the cifect of limiting the proliferation of such restrictions,’™ It is un-
likely that the equitable doctrine eliminating the requircment of privity
of estate will be rejected in the uncommitted states in actions for dam-
ages. The further result of a complete harmonization of the rules aliow-
ing recovery in damages with the rules governing specific enforcement
maay reasonably be anticipated, -

Roger Traynor, retired Chief Justice of the Supteme Court of Cali-
fornia, has likened ontmoded principles {o a tortoise whose progress is
slowed by the weight of accumulated incrustations. There is no reason
except the dead weight of history which prevents the fusion, in this area
of taw, of equitable docirine into the principles which govern the enfotce-

o ment of resirictions in damages, nor for presérving the dual classification
N of restrictions on the use of land. We do not classify contracts in differ-
‘ ent categories according to whether they are enforceable specifically or in
damages; nor do we classify separately leases for a year or less from
those for a longer period because one kind of lease must be in writing.
The obligation to pay damages for breach of a restriction should be
recognized in restrictions which are created informally and therefore are
treated as enforceable only by injunction or decrees for specific perform-
ance. It is o be hoped that the application of equitable doctrine in the
enforcement of restrictions, whether in damages oc specifically, will soon
be uniform. The peak of the mountain is already in sight of those
who explore the paths of covenants running with the land at law, and
equitable servitndes. When the paths finally converge, it will be at the
peak of the same mountain.

131, in Morland v. Cook, L.E, & Fq. 252, 266 (Ch. 1%68), Romilly, MR, drew
1he distiaction Between & covenant which is werely a burden, and one which provides
for a corresponding advantags. The effect o cuching excessive proliferation is dis-
eussed B Brewer v. Marchell, 1% N.J. Eq. 337, affd 19 NI, Eq. 537 (1E68).

[
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EXRIBIT II

A STUDY TO DETERMINE WHETHER THE 1AW CF COVENANTS AND SERVITUDES
RELATING TO LAND AND WHETHER THE LAW GOVERNING NOMINAL, REMOTE,
AND (BSCLETE COVENANTS, CONDITIONS, AND RESTRICTIONS ON LAND

USE SHOULD BE REVISED

Two devieces by which a landowner can restrict the uses to which the
land is put after he conveys it are conditions and covenants contained in
the deed of transfer. Such limitations are widely used in modern urban
communitles as & form of private land-use planning. The undesirable sociael
and economic consequences of unlimited private restrictions on land use,
stemmiang in part from the tendency of privately imposed restrictions to
become anachronlstic on ineffective to accomplish the purpose for which
they were crested, have been widely recognized.l

In California, however, restrictions on the use of land are recognized
as fully enforceable Bc long as they do not violate law or public policy.2
This general right of the landowner to impose such restrictions as he chooses,
limited only by policy considerations, has led to difficulties where the
restrictions serve no useful function and serve only to hamper free transfer-
abllity and development of the land.

There appears to be no prohibition in Califernia of merely nominal

covenants and conditions--those which are of no substantial benefit to the

1. BSee, e.g., Regtrictions Voluntarily Impcosed On The Use of Land, Report
of the New York Law Revision Commission for 1950 at 211-37F (1958).

2. Ogden, California Real Property Law § 14.3 (1956).

l-



grantor but simply hinder land use. In some states, case law indicates that
unreasonable or capricious restrictions are unenforceable.3 In other
states, statutes have invalidated nominal restrictions.

There is, further, no general limitation in California on remote land
use restrictions--those which may have been of some value when created in
an earlier era. California does place restrictions upon the remote vesting
of property interests5 as well as upon the duration of leases, but these
restrictions do not apply to covenants and conditions. Thus, a grantor is
free to create binding restrictions of indefinite duration (although, if ke
fails to specify any term, a court will read in a reasonable periodT).

Many states have solved this problem by meking reversionary interests
attached to the condition subject to the rule against perpetuities or by
making all covenants and servitudes subject to a limitation pericd varying
from 20 to 40 years.8

A final problem is that the Californis law regulating obscolete covenants

and conditions is unclear. Generally, a court of equity will grant relief

3. BSee 1 Tiffany, Real Property § 198 (3d ed. 1939).

4. PB.g., Minn. Stat. Ann. § 500.20(1) (1547); Wis. Stat. Ann. § 230.46
(1957).

5. Civil Code § T15.2.

6. Civil Code § 718.

7. Ogden, California Real Property Law § 14.20 (1956).

8. E.g., Conn. Cen. Stat. § 45-97 (1960); Fla. Stat. 4nn. § 689.18 (1969),_

“Meine Rev. Stat. Ann, Tit. 33, § 103 {1965); Minn. Stat. Ann.
§ 500.20(2) (1947).



from private land use restrictions if conditions have so changed since
their creation that enforcement of them would be oppressive or inequit-
able.9 The cases are not explicit, however, that, in California although
changed conditions is an equitable defense, it is availlable in legsl as
well as equitable proceedings regardless whether the sction is for damages
for breach of a real covenant to enjoin violation of an equitable servitude
or to quiet title or declare interests in the property.lo Furthermore,
while in California, unlike most other Jurisdictions, the doctrine of
chenged circumstances is applicable to conditions as well as to covenants,l1
there is scme doubt whether this rule is unanimousl2 and whether it operates
to invalidate only rights of reentry and not rossibilities of reverter.13
In addition to these gaps and uncertainties in the California law
relating to both the creation and extinction of private land use restric-
tions, the California law of real covenants generally is unsatisfactory.

The law presently distinguishes between real covenants running with the

land which are enforceable at law and equitable servitudes based upon notice

9. See 1k Cal. Jur.2d, Covenants, Conditions, and Restrictions § 113
(1954).

10. California Land Security and Development § 24.55 (Cal. Cont. Ed. Bar
1960).

11. 1k Cal. Jur.2d, Covenants, Conditions, and Restrictions § 118 (1954).

12. Strong v. Shatto, 45 Cal. App. 29, 187 P. 159 (1919), suggests the
opposite result. This case was questioned by the Supreme Court in
Hess v. Country Club Park, 213 Cal. 613, 2 P.2d 782 (1930). a
later case reaffirmed the rule that conditions as well &s covenants
are subject to the changed circumstances doctrine without, however,
mentioning Strong; see Letteau v. Ellis, 122 Cal. App. 584, 10 P.2d

kg6 (1932).
13. BSee Simes, Restricting Land Use in Californie by Rights of Entry and
Possibilities of Reverter, 13 Hastings L.J. 293, 307-309 il§32;.
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enforceable in equity. Although the two concepts appear to be in reality
identical,lJ+ they entail differing legel rights, defenses, and remedies
resulting frequently in arbitrary results depending on classification.

Because of these anomalies and inadequacies in the law, the Commis-
sion requests authority to study whether the law of covenants snd servi-
tudes generally, and whether the law governing remote, nominal, and obsc-
lete covenants, conditions, and restrictions on land use should be

clarified or revised by statute.

1%, See, €.2., Newmen and Losey, Covenants Running With the Land, and
%guitable Servitudes; Two Concepts, or One? 21 Hastings L.J. 1319
1970)..
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