#36.20(2) 4Wf7/71
Memorandum T1-30

Subject: Study 36.20(2) - Condemnation (Tentative Statute)

SUMMARY

You have a copy of the Tentative Comprehensive Eminent Domaln Statute.

We vecently sent you supplemental pages for this statute. With two excep-
tions, the staff has no suggestions for furtber changes in the revised
copy of the statute at this time. One exception is a minor change in sub-
division {c) of Sectien L0l explained below. The second exception is
changes in the possessien prior to judgment provisions (Division 7}, which
will be considered in & separate memorandum.

The rest of these materials have either already been tentatively approved
or are staff veccamendations which bave been, and should continge to de, defsrred
for consideration. Unless individua) formissieners bhave questions concerning
these paterials, ve do not plan to discuss them at the April 29-May 1 meeting.
We do, however, urge you to read them over carefully, especially Chapters 5, 6,
and B of Division 4 which were tentatively approved with revisions in September.

many minor, nonsubstantive revisions in the prior draft which have not been

reviewed Ly the Cormission.
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Divisions 1 (pink), 2 (yellow}, and 3 (green)

We have added scme very brief Comments to the sections in Division 1.
With this exception, these three divisions were reviewed previously by the

Commission in this identical form, and the staff suggests no additional changes.

Division L {white)

Chapter 1. General Provisions. These sections are substantively identical

to those previously tentatively approved. We have revised slightly the Comment
to Section 300 {as pre#iously directed by the Cormission) and have added a Come
ment to Section 301L. We suggest no additional changes.

Chapter 2, Limitetions on Takings by Local Public Entities. Article 1,

relating to the resolution of necessity, has been retyped with absolutely no
change, Eventually, this article will probably serve as a model for all public
entities, but we are not ready for this step yet. Former Article 2, relating te
sxtraterritorial condemnatien, has been renumbered Chapter 10 of this division
(new Section 490). We suggest no additional changes in either of these articles.

Chapters 3 and 4. Limitations on Takings by Public Utilities: Limitetions
on Takings by Other Condemnors. These are nothing more than chapter titles.

Chapter 5. Future Use, Section LOO has not been changed., Section LO1,

however, has been extensively revised in conformity with the Commission's
directions at the Septamber 1970 meeting. You should note that subdivision

{a) has been added to define "date of use” as used in this section. Subdivision
(b) states the basic limitation on tekings for future use, i.e., that the property
taken must be used within seven years from the date of adoption of the resoiu-
tion of necessity or such longer period of time as is reasonable. Subdivision

(c) sets forth a notice provision under which the condemncr must advise the

cendemnee of the potential future use issuve. Subdivision (c) presently requires
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that this notice be given whenever the condemnor plans that the date of use will
be more than three years from the date of adoption of the resclution of necessity.
The staff believes that three should be changed to seven years. Only where the
condemnor believes that the date of use will be more than seven years fram the
date of adoption of the resclution does the condemnee have a really meaningful
cpportunity to challenge the taking and we believe only in thig gituation should
the condemnor have tc give notice of this issue. The three-year provisien is

a now meaningless remnant left cver from a prior draft when the recitation of

use within three years was "conclusive” as to this matéér. It geems that the
choice now is between making the condemnor give notice either in every case or
only where the condemnor knows that there is a real issue involved. The staff
opts for the latter solution. Subdivisicns {d) and (e) are self-explanatory and .
rapresent the Commission's decisions at the last meeting. With the change sug-
gested in regard to subdivision (c), the staff hopes that Section LOL can and
should now be tentatively approved. {We have also attached as Exhibit I & news-
paper clipping--Los Angeles Daily Journal, 8/2L/70--that we thought you would

find of interest.)

Chapter 6. Substitute Condemnation. This chapter was temtatively epproved
with substantial revisions at the September 1970 meeting. The staff believes
that you will want to read these sections over carefully; however, we have no
suggestions for further changes. Should public utilities be given substitute

condemnation authority?

Chapter 7. Excess Ccndemnatien. We have reproduced for inclusion here

the materlials previocusly approved for distribution for camment; Certain changes
will have to be made in this chapter in connecticn with the procedure for raising
the right to take issue. However, we do not want to do this unfil we have re-
ceived and discussed the comments on this topic. Accordingly, we do not want to

gpend any time on this chapter at the April 2%5-May 1 meeting.
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Chapter 8. More Necessary Public Use. This chapter was tentatively approved

in part in July and the remsinder in September. Further changes may te necessary
after these sections have been distributed for comment; however, we have nc sug-
gestions for change now.

Chapter §. Condemnation for Consistent Use. This chapter has not been

approved, but we plan to discuss it in a separate memorandum at a future meet-

ing; accordingly, we do not wish to consider the issues it raises at the

April 29-May 1 meeting.
Chapter 10, Extraterritorial Condemnation. As indicated above, this is

merely former Section 320, renumbered as Section 450, BEventually, the principle
expressed in this section may be broadened to apply in scme way to other con-
demnors. However, we suggest no further changes at this time.

Chapter 1l. Preliminary Location, Survey, and Tests, This chapter was

tentatively approved at the September 1970 meeting. We suggest no additienal

changes.

pivision 5 {gold) and 6 {blue)

These are nothing more than possible subject titles.

Division 7 (bufs)

Phis division w11l be considered in detail in a separate memorandum.

Division 8 (pink)

We have prepared a skeletal outline of the division and included preliminary
staff recommendations with respect to the response to a complaint in condemnation.
We do not, however, plan any discussion of this division at the April 29-Mey 1
meeting. Ve will soon be considering a report from our consultant on procedural

aspects.
-l



Division 9 (yellow)

Suggested division title only.

Division 10 (green)

This division, based on the Conmission's recommendetlon which was enacted
into law by the 1970 Legislature, was approved for inclusion in the Tentative
Statute at the September 1970 meeting. The staff suggests no additional changes.

Amendments, Additions, Repeals (white)

A muber of new sections have been included Bs a result of the Commission's
action at the July and September 1970, and March 197) meetings. See the following
sections:

Code of Civil Procedure

1238(6), (9), (10), (14), (26), (19), (22)
1238.1

1238.2
]-238-3
1242
12h2.5
12h3.k
1243.5
1243.6
12h3.7
1252
1253
1254
1266
1266.1
1273.01-1273-06

Coveroment Code
15855
16425-16427

Public Utilities Code
022
624

Btreets and Highways Code
105.T -
ok3.1

Water Code
)
8590.1

11575.2
43533

The Commission bas already reviewed these sections and no further action

seems necessary or desirable at this time.
Respectfully submitted,

Jobn H. DeMoully

5- Executive Hecrotary



Memerdndum 71-30

EXHIBIT I

THE LOS ANGELES
DAILY JOURNAL

City Councilmen Vote to Acquire
More International Airport Land

The Loa Angeles International . absui inpterest

Monday, August 24, 1970

rates and ‘the

Airport is now one step closer to
acquiring more East Westchester
land, despite a group of property
owners' complaints that they are
being “‘railronded out of existence.”

The City Council voted 32 to ap-
prove an industry and Trap
prove an Jodustry and Trans-
portation Commitier report ap-
demnation ordinance fer 178 scres of
land the Airport aays it nesds for
future use.

The land in questien is part of the
total acreage sad contains some 270
hold-out parcels scattersd xmong
those already acquired by the
Airport-throus!. voluntary sale and
w‘!‘helmdisaartnfmoriginﬂ
ordinance requesiing Airport use for
a safety and clesr-zone approach to -
the north runway complex. The
original request contalns 929 parcels
of land, ?mwhlch 659 already have
been
mﬁlmeﬂM.m

ainst approval. sai
:gat dwwm Councll would be
criticized for voting mither w;y,du

She said the land in quesiion was
not defined Lo her mind as 8 clear-
zone and that the Airport had not

been specific enough in its plans for

the land’s fulure use.

1 feel it is & mistake to condemn
so large an area without knowing s
future use.” she said.

The council earligr voled 66 not 1o
allow East mmmh:r resi?enu:
present any ic ing time.
QOpposition to the hearing was based
on lhe fact thal residents a!renjdy
had lengthy hearings during prior
comnmiltes 5858505,

Residents voiced their concern,
however, through questions cead by
varicus counciliien e Airr._nrt-ol'-
ficials. .

' specifically, residents asked

possibility of enacting iegse
agreements with the Airport.
They were told by Airport ofticials
that lease agreements were not.
feasible. They were also told that Lhe
landwoddnnlyhculedforairpur!
facilities and that acquisition of it -
was not & “real estale venture ™
Airport officials said the land -
might be used for edditional parking
and a rapid-transit system.
Supporters of the condemaation
ordinance, inecluding Counciiman
Lovis R. Nowell, said it would not be
falr to aow some Westchester
residents a chance to keep their -
property. He said if the Council did
not approve the condemnation, they
would be accused of giving
“preferential treatment™ to some of
the residents

Councilman John Ferraro,
chalrman of the Industry Com-
mittee, said approval of the con-
demnation was & difficult decision,

He said his committee based their
decision, in part, on the impairing
noise [actors present in the areq.

Voling with Mrs. Russell against
condemnalion was Councilman
James Potter.

He said the Council had delayed
too long on the matter and had
“locked thernselves in."

Aceording to an airport
spokesman, the situation iz “'still
hanging."’

After the ordinance is drawn up, it
must be checked by the Planning
Depariment and then it must return
to the Councii for final approval.

If the condemnation is approved,
residences are expected to bring

about $4.70 & square foot. inchuding

land and improvemi-
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COMPREHEKSIVE STATUTE

DIVISION 1. PRELIMINARY PROVISIONS AND CONSTRUCTION (§ 1 et seq.) - PINK

DIVISION 2. WORDS AND PHRASES DEFINED (§ 100 et segq.) - YELLOW

DIVISION 3. GENERAL PROVISIONS (§ 200 et seq.) - GREEN

DIVISION 4, THE RIGH? T0 TAKE (§ 300 et seq.) - WHITR

Chapter 1.
Chapter 2.
Chapter 3.
Chapter 4.
Chapter 5.
Chapter 6.
Chapter 7.
Chapter 8.

Chapter 9,

General Provisions (§ 300 25,531:)

Limitations on Takings by Local Public Entities (§ 310 st sea.)
Limitations on Takings by Public Utilities (§ 350 et seq.)
Limitations on Takings by Other Condemnors (§ 380 et seq.)
Future Use (§ 40O et seq.)

Substitute Condemnation (§ 410 et seq.)

Excess Condemnation (§ 420 et seq.)

More Necessary Public Use {§ 450 et seq.)

Condemnation for Consistent Use {§ 470 et seq.)

Chapter 10. Extraterritorial Condemnation (§ L9O et seq.)

Chapter 11. Preliminary Location, Survey, and Testa (§ 500 et seg.)

DIVISION 5. JUST COMPENSATION ARD MEASURE OF DAMAGES {§ 1000 et seq.) - GOLD

Chapter 1.
Chapter 2.
Chapter 3.
Chapter L.
Chapter 5.

Chapter 6.

General Provisions

Relocat.ion Expenses

Additional Ttems of Compensation
Proration of Taxes

Delay Compensation {Interest)

Litigation Expenses

DIVISION 6. APPORTIONMENT AND ALLOCATION OF THE AWARD (§ 1100 et seq.) - BLUE
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DIVISION 7. DEPOSIT OF PROBABLE JUST COMPENSATION PRIOR TO JUDGMERT; OBTAINING
POSSESSION PRIOR TO FINAL JUDGMENT (§ 1268.01 et seq.) - BUFF

Chapter 1. Deposit of Probable Just Compensation Prior to Judgment
(§ 1268.01 et seq.)

Chapter 2. Possession Prior to Judgment (§ 1265.01 et seq.)
Chapter 3. Deposits and Possession After Judgment (§ 1270.0l et seq. )

DIVISION 8. PROCEDURE (§ 2000 et seg.) - PINK

Chapter 1. Jurisdiction and Venue (§ 2000 et seq.)
Chapter 2. Complaint (§ 2100 et seq.)

Chapter 3. Summons {§ 2200 et seq.)

Chapter 4, Parties (§ 2300 et seq.)

Chapter 5. Response to Complaint {§ 2L00 et seq.)
Chapter 6. Trial Practice (§ 2500 et seg.)
Chapter 7. Judgment (§ 2600 et seq.)

Chapter 8. Payment of Judgment (§ 2700 et seq.)
Chepter . Abandonment (§ 2800 et seg.)

Chapter 10. New Trials and Appeals {§ 2900 et seq.)

DIVISION 9. EXCHANGE OF VALUATION DATA (§ 3000 et seq.) - YELLOW

DIVISION 10. ARBITRATION OF COMPENSATION IN ACQUISITIONS OF PROPERTY FOR PUBLIC
USE (§ 3500 et seq.) - GREEN

EXISTING CODES

AMENDMENTS, ADDITIONS, REPEALS - WHITE

-11-



COMPREEENKSIVE STATUTE

DIVISION 1. PRELIMINARY PROVISIONS AND CONSTRUCTION -eee—mceeve=
Short title ~wrmemececccvcescccwennn ——————
Constitutionality =--=----evemsece-=s amm—
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COMPREHENSIVE STATUTE § L'

Tentatively epproved April 1970.-

DIVISION 1. PRELIMINARY PROVISIONS AND CORSTRUCTION
§ 1. Short title

1. This cede shall be known as the Eminent Domain Code.

Comment. Section 1 is similar to camparable sections in recently

enacted California codes. E.g., Evidence Code § 1; Vehicle Code § 1.



COMPREHENSIVE STATUTE § 3
Tentatively approved April 1970

Preliminary Provisiong and Construction

53 Constitutionality

3. If any provision of clause of this cocde or application
thereof to any person or circumstances is held invalid, such
invalidity shall not affect other provisions or applications of
the code which can be given effect without the invalid provision
or application, and to this end the provisions of this code are

declared to be severable.

Ccmment . Section 3 is the same as Section 3 of the Evidence Code and

Section 1108 of the Commercial Code.



COMPREHENSIVE STATUTE § &
Tentatively approved April 1970

Preliminary Provisions and Construction

g_h. Construction of code

4. Unless the provision or context otherwise requires, these
preliminary provisions and rules of construction shall govern the

congtruction of this code.

Comment. Section 4 is a standard provision in the variocus California

codes. E.g., Evidence Code § 4; Vehicle Code § 5.



COMPREHENSIVE STATUIE § 5

Tentatively approved April 1970

Preliminary Provisions and Construction

§ 5. Effect of headings

5. Division, chapter, article, and section headings do not
in any manner affect the scope, meaning, or intent of the pro-

visions of this code.

Comment. Provisions similar to Section 5 appear in almost all of the

existing California codes. E.g., Evidence Code § 5; Vehicle Code § 7.



COMPREHENSIVE STATUIE § 6

Tentatively approved April 1970

Preliminary Provisions and Construction

§ 6. References to statutes

6. Whenever any reference is made to any portion of this code
or to any other statute, such reference shall apply to all amendments

and additions heretoftre or hereafter made.

Comment. Section 6 is a standard provision in various California codes.

E.g., Evidence Code § 6; Vehicle Code § 10.



COMPREHENSIVE STATUTE § 7
Tentatively approved April 1970

Preliminary Provisions and Construction

§ 7. "Division," "chapter," "article,” "section," “subdivision," and

Pparagraph”

7. Unless otherwise expressly stated;

(a)} "Division" means & division of this code.

(b) "Chapter" means a chapter of the division in which that
term occurs.

(¢) "article" means an article of the chapter in which that
term occurs.

(d) "Section" means & section of this code.

(e) "Subdivision" means a subdivision of the section in
which that term occurs.

(f) "Paragraph" means a paragraph of the subdivision in

which that term occurs.

Comment. Section 7 is the same as Evidence Code § 7. Scmewhat similar
provisions appear in various Californie codes. E.g., Vehicle Code § 11.

See also Code Civ. Proc. § 17(8).



COMPREHENSIVE STATUTE § 8
Tentatively approved April 1970

Preliminary Provisions and Construction

§ 8. Construction of tenses

8. The present tense includes the past and future tenses;

and the future, the present.

Comment. Section B is a standard provision in various California cedes.

E.g., Evidence Code § 8; Vehicle Code § 12. See also Code Civ. Proc. § 17.



COMPREHENSIVE STATUTE § 9

Tentatively approved April 1970

Preliminary Provisions and Construction

§ 9. Camstruction of genders

9. The masculine gender inciudes the feminine and neunter.

Comment. Section 9 is a standard provision in variocus California codes,

E.g., Evidence Code § 9; Vehicle Ccde § 13. See also Code Civ. Proc. § 17.



COMPREHENSIVE STATUTE § 10
Tentatively approved April 1970

Preliminary Provisions and Construction

§ 10. Construction of singular and plural

10, The singular humber includes the plural; and the plural,

the singular.

Comment. Section 10 is a standard provision in various California codes.

E.g., Evidence Code § 10; Vehicle Code § 14, See slso Code Civ. Proc. § 17.



COMPREHENSIVE STATUTE § 11

Tentatively approved April 1970

Preliminary Provisions and Construction

§ 11. "Shall" and "may"

11. "Shall" is mandatory and "may" is permissive.

Comment. BSection 11 is a standard provision in various California codes.

E.g., Evidence Code § 11; Vehicle Code § 15.

- 10 =



COMPREHENSIVE STATUTE

DIVISION 2. WORDS AND PHRASES DEFINED ~--=----<t-=-cmmaam--
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COMPREHENSIVE STATUTE § 100
Tentatively epproved April 1970
DIVISION 2. WORDS AND PHRASES DEFINED

§ 100. Application of definiticns

100, TUnless the provision or context otherwise requires,

these definitions govern the construction of this code.

Comment. Section 100 is a standard provision found in the definiticnal
portion of recently enacted California codes. See, e.g., Evidence Code § 100;

Vehicle Code § 100.



COMPREHENSIVE STATUTE § 101
Tentatively approved April 1970

Words and Phrases Defined

§7101. _Property

101, "Property" includes resl and personal property and any
right or interest therein and, by way of illustration and not by
way of limitation, includes rights of any nature in water, subsur-
face rights, airspace rights, flowage or flooding easements, air-
craft noise or operation eagements, rights to limit the use or
development of property, public utility franchises, and franchises
to collect tolls on a bridge or highway.

Comment., Section 101 is intended to provide the broadest
possible definition of property and to include any type of interest in
property that may be required for public use. It is expected that this
definition will ve improved as the Comission's work on condemnation law

progresses.
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COMPREHENSIVE STATUTE § 102

Tentatively approved April 1970
Words and Phrases Defined

§ 102, Ronprofit college

102, "Nonprofit college” means an educational institution
that is authorized to exercise the power of eminent dcmain under

Section 30051 of the Education Code.

Comment. Section 30051 is a new section to be added to the

Education Code in the legislation relating to the right to take.

“w



COMPREHENSIVE STATUME § 104
Tentatively approved April 1970

Words and Phrases Defined

§ 104, City

10k, "City" includes city and county.

R
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COMPREHENSIVE STATUTE § 105
Tentatively approved April 1970

Words and Phrases Defined

§ 105. County

105. "County" includes city and county.
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COMPREHENSIVE STATUTE § 106
Tentatively approved April 1970
Words and Phreses Defined
§ 106. Local public entity
106. "Local public entity" means any public entity other than
the state.
P
N
-
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COMPREHENSIVE STATUTE § 107

Tentatively approved April 1970
Revised May 1970

Words and Phrases Defined

5 107. Perscon

107. "Person" includes any public entity, individual,

association, organization, partnership, trust, or corporation.
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COMPREHENSIVE STATUTE § 108

Tentatively approved April 1970
Revised May 1970

Words and Phrases Defined

§ 108. Public entity

108. "Public entity” includes the state, a county, city,
district, public authority, public sgency, and any cother political

subdivision in the state.

Comment. Subject to further review, the Commission has determined
that, if "public corporations” are granted the power of eminent demein,
the term "public corporation" will be defined and a section included
which provides that, "unless otherwise provided by statute, a public
corporation shall have the same rights, powers, and duties as 2 local

public entity."
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COMPREHENSIVE STATUTE § 109
Tentatively approved April 1970

Words and Phrases Defined

§ 109. State

109. "State'" means the State of Californie and includes the

Regents of the University of California.
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" COMPREHENSIVE STATUTE § 110
Tentatively approved April 1970

Words and Phrases Defined

§ 110. Statute

110. "Statute"” means a constitutional provision or statute,

but does not include a charter provision or ordinance.



COMPREHENSIVE STATUTE § 200 et seq.

Staff recommendation

DIVISICN 3. GENBRAL PROVISIONS

Chapter 1. Right of eminent demain may be exercised only as provided in

this code unless otherwise specifically provided by statute.
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COMPREHENSIVE STATUTE

Pge
DIVISION 4. THE RIGHT TO TAKE _ _ _ _ _ _ _ _ _ _ _ _ ___ I-1
CHAPTER 1. GENERAL PROVISIONS I-1

bl BB et e e ™

§ 300. Condemnation permitted only for a public use_  I-l

§ 301. Condemnation permitted only where authorized
by statute_ o ______ I-3
§ 302. Condemnation permitted only when necessity
established I-U4

§ 303. Right to acquire any necessary right or

interest _ _ _ _ _ _ o _______ I-5
§ 304. Joint exercise of condemmation power pursuant

to Joint Powers Agreements Act_ I-6

- e e e -

CHAPTER 2. LIMITATIONS ON TAKINGS BY LOCAL PUBLIC ENTITIES - IIa

Article 1. Resolution of Necessity _ _ _ _ _ _ _ _ _ _ _ II-1
§ 310. Resolution of necessity required_ _ S ¢ £ ¢
§ 311. Contents of resolution _ _ _ _ _ _ _ -—— . In2
§ 312. Adoption of rearolution ______ — e I3
§ 313. Effect of resolution TI-4
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CHAPTER 3. LIMITATIONS ON TAKINGS BY PUBLIC UTILITIES
§ 350 et seq.
CHAPTER 4. LIMITATIONS ON TAKINGS BY OTHER CONDEMNORS

§ 380 et seq.

CHAPTER 5. FUTURE USE_ _ _ _ _ _ _ _ _ . e o e e V=1
§ 400, Authorization to acquire property for future

U o e e e e e . e e e e L V-1

§ bOl. Acquisitions for future wse _ _ _ _ _ V-3

CHAPTER 6. SUBSTITUTE CONDEMNATION _ _ _ _ _ _ _ _ _ VI-1

§ 410, Definitions _ VI-1

§ 411. Condemnation of substitute property where
owner of necessary property has power to
condemn property for use to which substi-
tute property will be devoted VI-2
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§ 412. Condemnation of substitute property where
cwner of necessary property lacks power to
condemn property for use to which substi-
tute property will be devoted _ _ _ _ _ _ _ VI-5
§ 413, Condemnation to provide access to public road VI-10
§ b1l. Specisl statutes not affected _ _ _ _ _ _ _ _ VI-1k
CHAPTER 7. EXCESS CONDEMMATION _ _ _ _ _ _ _ VII-1
§ 420. Voluntary acquisition of physical or finan
cial remnants_____________________—___VII-l
§ 421. Condemnation of physical or financial
remnants_ o o e e - VII-3
§ 422. Disposal of acquired physical or financial
reemants o o e e - viI-13
CHAPTER 8. MORE NECESSARY PUBLIC USE _ _ _ _ _ _ _ . . - _ __ VIII-1
§ 450. "Property appropriated to a public use" _ _ _VIII-1
§ 451. Property sppropriated to a public use may be
taken only for more necessary use _ VII1I-3
§ 452, Use by state more necessary than other uses _VIII-h
§ 453. Use by public entity more necessary than
use by other persons_ _ _ _ _ _ _ __ __ . VIII-5
§ 4sh. Property appropriated to a public use by
cities, countiesz, or certain special
districts _ _ _ _ _ _ _ _ o __ o _vIix-7
§ 455. Procedure fur raising and resolving more
necessary pubiic use lssuwe _ _ _ _ _ _ _ _ VIII-1O
CHAPTER 9. CONDEMNATION FOR CONSISTENT USE _ _ _ _ _ _ _ _ _ _ IX-1
§ 470. "Property appropriated to a public use” _ _ _ IX-1
§ 47L. Taking for consistent wse _ _ _ _ _ _ _ _ _ _ IX-2
CHAPTER 10. EXTRATERRITORIAL CONDEMNATION _ _ _ _ _ _ _ _ _ _ X-1
§ 490. Condemnation outside territorial limits of
local publie entity _ _ _ _ _ _ _ _ _ _ oo X-1
i
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CHAPTER 11. PRELIMINARY LOCATION, SURVEY, AND TESTS__ _ _ _ _ XI-1
§ 500. Right to make examinations and tests_ _ _ _ _ XI-1
§ 501. Liability for damages X1-2
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§ 502. Consent or court order required in certain
cases XI-3
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§ 503. Court order permitiing entry: deposit of

probable campensatien _ _ _ _ _ _ _ _ _ _ _ XI-4
§ 50k, Modification of court order _ X1-5
§ 505. Management of amount deposited XI-6
§ 506. Recovery of damages and expenses XI-7
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COMPREHENSIVE STATUTE § 300

Tentatively approved June 1970

The Right to Take

DIVISION 4. THE RIGHT TO TAKE
Chapter 1. General Provisions

§ 300. Condempation permitted only for a public use

300. The power of eminent domain may be exercised only to
acquire property for a public use. Where the Legislature provides
by statute that a use, purpose, object, or function is one for
which the power of eminent domain may be exercised, such action is
a declarstion by the Legislature that such use, purpose, cbject, or

function is a public use.

Comment. The first sentence of Section 300 reiterates the hasic
constitutional requirement that property may be acquired by eminent
damain only for a "public use.” Cal. Const., Art. I, § 14; U.S. Const.,
Amend. XIV.

The second sentence is included in Section 300 to avoid the need
to state in each condemnetion authorization statute that the teking by
eminent domain under that statute is e taking for a public use. For
example, Section 104 of the Streets and Highways Code authorizes the

acquisition of property by eminent domain for state highway purpocses.

I-1
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COMPREHENSIVE STATUTE § 300

Tentatively approved June 1970

Section 300 provides that such legislative action is also deemed to be
a legislative declaration that state highway purpocses constitute a
public use. Section 300 supersedes former Section 1238 of the Code
of Civil Procedure, which purported to declare the public uses for
which property could be taken by eminent damain.

The fact that Section 300 declares thet a particular use for
which the power of eminent dcmain may be exercised is a public use
does not preclude judicial review to determine whether the proposed

use in the particular case is actually a public use. E.g., City &

County of San Francisco v. Ross, 4h Cal.2d 52, 279 P.2d 529 (1955).

Nevertheless, the Legislature's declaration that the particular use
is a public use will be accepted as controlling unless clearly

erronecus and without reasonable foundation. E.g., People v. Superior

Court, 68 Adv. Cal. 206, 210 (1968); Housing Authority v. Dockweiler
14 ¢al.2d 437, bho-hs0, 94 P.2d 70k, 801 (1939). Doubts are resolved

in favor of the legislative declaration. University of So. Calif.

v. Robbins, 1 Cal. App.2d 523, 525-526, 37 P.2d 163, 164 {1934). &
legislatively authorized taking will be upheld if the taking is for a
"use which concerns the whole community, or promotes the general interest
of such community in its relation to any legitimate [govermmental objec-

tive]." Bauer v. Ventura County, 45 Cal.2d 276, 284, 289 p.24 1, 6 (1955).

For further discussion, see Capron, Excess Condemnation in alifornia--

A Further Expansion of the Right to Take, 20 Hastings L.J. 57L, 57h-576

(1969); Note, The Public Use Limitation on Eminent Domain: An Advance

Requiem, 58 Yale L.J. 539 (1949).
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COMPREHENSIVE STATUTE § 301

Tentatively approved April 1970

The Right to Take

§ 301. Condemnation permitted only where authorized by statute

301, The power of eminent domain may be exercised to
acquire property for & public use only by a person autherized
by statute to exercise the power of eminent domain to acquire

such property for that uase.

Comment. Section 301 codifies the prior law that no person can con-
demn property for a particular public use unless the Legislature has dele-
gated the power to that person to condemn property for that use. E.g.,

San Francisco v. Ross, 4b Cal.2d 52, 55, 279 P.2d 529, 531 (1955); People

v. Superior Court, 10 Cal.2d 288, 295-296, 73 P.2d 1221, 1225 (1937); Sierrs

Madre v. Superior Court, 191 Cal. App.2d 587, 590, 12 Cal. Rptr. 836, 838

{1961); Eden Memorial Park Ass'n v, Superior Court, 189 Cal. App.2d 421,

425, 11 cal. Rptr. 189, 192 (1961); City.of Menlo Park v. Artino, 151 Cal.

App.2d 261, 266, 311 P.2d 135, 139 (1957).
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COMPREHENSIVE STATUTE § 302

Tentatively approved May 1970

The Right to Take

§ 302. Condemnation permitted only when necessity established

302. Before property maey be taken by eminent domain, all
of the following must be established:

(2) The proposed project is a necessary project.

(b) The proposed project is planned or located in the
manner which will be most compatible with the greatest public
good and the least private injury.

(c) The property socught to be acquired is necessary for

the proposed project.

a
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COMPREHENSIVE STATUTE § 303

Tentatively spproved April 1970
Revised June 1970

The Right to Take

§ 303. Right to acquire any necessary right or interest

303. Except to the extent limited by statute, any person
authorized to acqguire property for a particular use by eminent
domain may exercise the power of eminent domain to acquire any

right or interest in property necessary for that use.

Coment, Section 303 supersedes former Section 1239 of the Code
of Civil Procedure insofar as that section specified the type of
jinterest--whether a fee or lesaer interest--that might be acquired by
eminent damain.

Section 303 permits any condemnor to take whatever interest is
required for a particular use subject, of course, to a showing that
such interest is necessary for such use. See Section 302 of the
Cemprehensive Statute., Section 303 is generally consistent with
the former law that permitted a public entity to take a fee rather than
merely an easement. See former Code Civ. Proc. § 1239(l4)(local public
entities). However, under former law, most privately cwned public
utilities and some local public entities were permitted to acguire
only an easement except in certain circumstances., See former Code
Civ. Proc. § 1239. Moreover, under former law, the distinctlon generally
made was between teking a fee or an easement, and Section 303 permits
taking of the fee or any other right or interest. See Sectiaﬁ 101 of

the Comprehensive Statute (defining "property"}).
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COMPREHENSIVE STATUTE § 30k
Tentatively approved February 1370

Revised April 1970
Revigsed Mey 1970

The Right to Take

§ﬁ§°h' Joint exercise of condemnation power pursuant to Joint Powers

Agreements Act

304. (a) As used in this section, "public agencies" includes
all those agencies included within the definition of "public agency”
in Bection 6500 of the Government Code.

{b) Two or more public agencies may enter into an agreement
for the joint exercise of their respective powers of eminent domaln,
whether or not possessed in commen, for the acquisition of property
as a single parcel. BSuch agreement shall be entered into and per-
formed pursuant to the provisions of Chapter 5 (commencing with

Section 6500) of Division 7 of Title 1 of the Govermment Code.

Comment. Section 304 authorizes several public agencies to
acquire a particular parcel under the Joint Powers Agrrements Act, not
only where the particular parcel is needed for a joint project but also
where each of the agencies requires a portion of the parcel for its owm
purposes. The section is based on former Education Code Section 15007.5.
Section 15007.5, however, applied only where 2 school dlstrict was a

party to the joint powers agreement, and Section 304 is not so restricted.
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COMPREHENSIVE STATUTE § 310

Tentatively approved May 1970

The Right to Take

Chapter 2, Limitations on Takings by Local Public Entities

Article 1. Resolution of Necessity

§ 310. Resclution of necessity required

310. An eminent domein proceeding mey not be commenced
by & local public entity until after its governing body has
adopted a resolution of necessity that meets the requirements

of this chapier.
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COMPREHENSIVE STATUTE § 3Ll

Tentatively approved May 1970
Revised June 1970

The Right to Take

§ 311, Contents of resolution

311. The resolution of necessity shall expressly set forth
2ll of the following:

{a) A general description of the proposed project and a
reference to the specific statute authorizing the local public
entity to exercise the power of eminent domain to acguire property
for such project.

{p) A description of the parcel or parcels of property to be
acquired for the proposed project and the relationship of each
such parcel to the proposed project.

{c)} A declaration that the legislative body of the local
public entity has found and determined each of the following:

{1} The public interest and necessity require the proposed
project.

(2) The proposed project is planned or located in the manmer
which will be most compatible with the greatest public geod and
the least private injury.

(3) The property described in the resoluticn is necessary

for the project.
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COMPREHENSIVE STATUTE § 312

Tentatively approved May 1970

The Right to Take

§ 312, Adoption of resolution

312. The resclution of necessity must be adopted by a
vote of not less than two-thirds of all of the members of the

governing body of the local public entity.
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COMPREHENSIVE STATUTE § 313

Tentatively approved May 1970

The Réght to Take

& 313. Effect of resolution

313. (a} If the property described in the resolution is
located entirely within the boundaries of the local public entity,
the resolution of necessity conclusively establishes the matters
referred to in Section 302,

(b} If the property described in the resolution is not
located entirely within the boundaries of the local public
entity, the resolution of necessity creates a presumption that
the matters referred to in Section 302 are true. This pre-
sumption is a presumption affecting the burden of producing

evidence.

Note: Tentative approvael of this section does not foreclose further

review or changes providing broader justicisbility of the
matters covered herein. Nor does it affeat in any way the
-Justiciability of such issues as "excess condemmation,"
"substitute condemnation,” "protective condemnation,"

"future use,” and the like. The issue whether the resolution
may be attacked by a showing of actual fraud has been ex-

pressiy reserved.
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COMPREHENSIVE STATUTE § 400

Tentatively approved June 1970

The Right to Take

CHAFTER 5. FUTURE USE

§ 400, Authorization to acquire property for future use

4L00. The authority to acquire property by eminent demain
for a public use includes authority to exercise the power of
eminent damain to acguire property tec be used in the future for

that public use.

Comment. Section 400 continues prior case law and mekes clear
that statutory grants of condemnatien power carry with them the power

to condemn property in anticipatien of the condemnor!s future needa,

See, ¢,g., Central Pac. Ry, v. Feldman, 152 Cal. 303, 309, 92 P, 849,
852 (1907); City of Los Angeles v. Pomeroy, 124 Cal. 597, 616, 57 P, 585,
591 (1899); San Diego Gas & Elgc. Co. v, Lux Lapd Co., 194 Cel. App.2d
472, 480-481, 14 cal. Rptr. 899, 904-905 (1961), Despits the exiastsnce

of the implied power, condemnation for future use wae formerly gpscifi.
cally authorized by statute for a few condemnors for particular purposes.
See, e.g., Cal. Stats. 1968, Cch. 354, § 1, p. 736 (former Cal. Sts, &
Hwys. Code § 104.6) (Department of Public Works authorized to acquire
real property for future highway needs); Cal, Stats. 1957, Ch. 2104, § L
p. 3729 (former Cal. Water Code § 258) (Department of Water Resources
authorized to acquire real property for future state dam and water
purposes)., Section 40O obviates the need for these additional statu-

tory statements which have accordingly been repealed. {NRn. the staff

V"l *
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COMPREHENSIVE STATUTE § 400

Tentatively approved June 1970

has not attempted to locate all of these provisions. This task has
been postponed so that it may be performed together with other "clean-

]

up taske,” such &s designating the property interest that may be ace-

guired and so on. )

HNote. Sections 40O and 401 as tentatively approved contain a
general grant of authority to condemn for future use as well as
general substantive limits upon such authority. Statutory provisions
providing a procedure for handling this and similar issues have not

yet been drafted.
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COMPREHENSIVE STATUTE § 401

Staff recommendation KNovember 1970

§ 401. Acquisitions for future use

4%1. {a) Por the purpose of this 3ectio$, the "date of use"
of property taken for a public use is that date when the property
is devoted to that public use or when construction is started on
the project for vwhich the property is taken with the intent to com-
plete the projJect within a ressonable time. In determining the
"date of use" under this section, periods of delay caused by extra-
ordinery litigation or by fallure to obtaln agreements or permits
necessary for construction from other public entities shsll not be
included.

(b) Property may be taken pursuant to Section 400 for future
use only if there is a reasonmable probability that its date of use
will be within seven years from the date of the adoption of the
resolution of necesslty or within such longer period a3 is reason-
able.

(¢) Unless the condemnor plans that the date of use of proper-
ty taken will be within three years from the date of the adoption
of the resolution of necessity, the resolutlion of necessity and any
complaint fliied pursusnt thereto shall refer specifically to this

section and shall state the estimeted date of use.



COMPREEERSIVE STATUTE § 401

8taff recommendetion November 1970

{4) If the condemnee desires to contest the taking under this
gection, he shall raise the issue in the manner provided by Section
2401, Unless the condemnee proves that there is no reescnable proba-
bility that the date of use of his property will be within seven
years from the date of the adoption of the resolution of necessity,
the taking may not be denied under this section.

(e) When the resolution and complaint state, or when it 1s
established bty proof, that there ie no reasonable probability that
the date of use of property sought to be taken will be within seven
years from the date of adoption of the resolution of necessity, the
condemnor bas the burden of proving that the taking is authorized

under subdivision (b).

Comment. Section 401 limits the authority to condemn for future use.
The' baslic substantive test that determines when condemnstion for future
needs 1s permitted 1s stated in subdivision (b). If the date of use of
property will be within seven years from the date of adoption of the
resolution of necessity, the taking is permitted. (The date of use is
that date when property is actuslly devoted to the use for which teken or
when construction on the project is commenced in good feith. See subdivi-
sion (a).) If the date of use will not be within the seven-year period,
the taking is permitted only if there is a reasonable probability that the
date of use will be within a "reascnable time." What constitutes & reason-

able time depends upcn' all the circumstances of the particular case--e.g.,
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COMPREHENSIVE STATUTE § 401

Staff recommendation HNovember 1970

is there a reasonable probability that funds for the construction of the
project will become available, have plans been drawn and adopted, is the
project a logical extension of existing improvements, is future growth
likely, and should the condemnor anticipate and provide for that growth.
Fowever, it should be noted that periods of delay caused by litigation
other than the normal resolution of valustion issues or by difficulty in
obtaining agreements or permits necessary for comstruction from other
public entities--e.g., freeway route agreements from local public entitiese=-
are not to be included in determining date of use. See subdivision (=).

Subdivision (c) specifies additional requirements for the resolution
of necessity and the complaint if the condemnor does not plan to use the
property for the public use within three years from the date the resolu-
tion is adopted. The additional informstion required in the complaint
will put the condemnee on notice that there is a potential issue whether
the condemnor is authorized toc take the property under this section.

The condemnee who desires to contest the tsking of his property on
the ground that the taking ies for a future use and is not authorized
under subdivision (b) must raise this defense by preliminary objection.
Failure to raise the defense in the manner provided in Section 2401 con-
stitutes a waiver of the defense, even though the complaint states that
the condemnor does not plan to use the property within the seven-year

period. See Section 2401 and the Corment thereto.
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COMFREHENSIVE STATUTE § 401

Staff recommendation November 13970

If the condemnee ddes contest the taking, the court must first find -
that there is no reasonable probability that date of use will be within
the seven-year periocd. Unless the court so finds, the teking cannot be
defeated on the ground that it is not authorized under subdivision (b).
Except where the complaint indicates that date of use will not be withe-
in the seven-year period, the condemnee has the burden of proof to
esteblish that there is no reasonable probability that his property will
be used for the public use within that periocd. When the condemnor
estimates that the date of use will not be within the seven-year
reriod or when it is established by proof that there is no reasonable
probability that the property will be used Por the designated use within
such period, the burden shifts to the condemnor to prove that there is a
reasonable probability that the property will actually be used for the
public use within a "reasonable time." See discussion of subdivision (b),
supra.

Section 401 makes a significant change in former practice. Under
prior law, as under Section 401, the basic substantive test permitted
condemnation for future use only if there was a reasomsble probability
that the property would be devoted to the public use within a reasonable

time. See, e.g., San Diego Gas & Elec. Co. v. Lux land Co., 194 Cal.

App.2d 472, 480-481, 1k Cal. Rptr. 899, 904-905 (1961). See also Bast

Bay Mun. Util. Dist. v. City of Lodi, 120 Cal. App. 720, 750-755, 8 P.2d
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COMPREHENSIVE STATUTE § L0l

Staff recommendation November 1970

532, 536-538 (1932). However, under prior law, this issue--i.e., whether
there was & reasonable probability of use within a reasonable time--was
ordinarily nonjusticiable. The issue was regarded as an issue of neces-
sity. The resolution of necessity was conclusive on issues of necessity
in the great majority of takings, hence the issue could be raised only
in those few cases where the resoclution was not conclusive. - Commpare

Ansheim Union High School Dist. v. Vieira, 241 cal. App.2d 169, 51 Cal.

Rptr. 94 (1966)(resolution conclusive) and County of San Mateo v. Bartole,

184 cal. App.2d 422, 7 Cal. Rptr. 569 {1960 )(resolution conclusive) with

San Diego Gas & Elec. Co. v. Iux Iand Co., supra (resolution not conclu-

sive). This aspect of the prior law has not been continued. The resolu-
tion of necessity is not conclusive on the issue of whether s taking is
authorized under Section 40L. See Section . [Section to be drafied
covering conclusive effect of resolution apd providing a specific excemn-
tion to permit the raising of the issue under Section 401. This excep-
tion, and exceptions for several related matters, will be stated in the

new section to be drafted and discussed in the Comment to that section.]

[Fote: Section LOO and other sections conferring special grants of con-
demnation suthority provide independent and cumulative grants of

authority. ]



COMPREHENSIVE STATUTE § 410
Tentatively approved June 1970

Revised July 1970
Revised Sept. 1970

The Right to Take

CHAPTER 6. SUBSTITUTE CONDEMNATION

§ 410. Definitions

410. As used in this chapter:

(a) "Necessary property” means property to be used for a
public use for which the public entity is authorized to acquire
property by eminent domain.

(b} "Substitute property" means property to be exchanged

for necessary property.

Comment. Section 410 provides definitions useful in applying the
"substitute condemnation" provisions contained in this chapter. Briefly
stated, "substitute condemnation" involves the following type of situa-
tion: the potential condemnor determines that it needs certain real
property (the "necessary property") for its use. It agrees to compen-
sate the owner of the necessary property in vhole or in part by other
real property or an interest in real property (the "substitute property”)
rather than money. It then condemns the "substitute property" and ex-
changes it for the "necessary property." See generally Note, Substitute

Condemnation, 54 Cal. L. Rev. 1097 (1966),
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COMPREHENSIVE STATUTE § 411

Pentatively approved June 1970
Revised Sept. 1570

The Right to Take

§ 411. Condemnation of substitute property where owner of necessary
property has power to condemn property for use to which
substitute property will be devoted

b11. (a) A public entity masy acquire by emipent domsin sub~
stitute property if sll of the following are established:

(1) The owner of the necessary property has agreed in writ-
ing to the exchange.

(2) The necessary property is devoted to or held for some
public use and the substitute property will be devoted to or held
for the same public use by the owner of the necessary property.

(3) The owner of the necessary property is authorized to
exercise the power of eminent domain to acquire the substitute
property for such use.

{t) The resolution, ordinance, or declaration authorizing the

" taking of property under this secticn and the complaint filed pur-
suant to such authorization shall specifically refer to this sec-
tion and shall recite a determination by the officer or body
adopting the resolution, ordinance, or declaration that the proper-
ty is necessary for the purpose specified in this section. The
determinaticn in the resolution, ordinance, or declaration that the

taking of the substitute property is necessary is conclusive.
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COMPREHENSIVE STATUTE § 411

Tentatively approved June 1970
Reviged Sept. 1G70

Comment. Subdivision (a) of Section 411 asuthorizes a public entity
to condemn property to be exchenged only where the person with whom the
property is to be exchanged bas agreed in writing to such exchange, and
such person could himself have condemned the property to be exchanged.

In this situation, the same end can be reached no matter which party to
the exchange exercises the power of condemnation, so that the authority
provided here is simply a shortcut to an identical result. Subdivielon {a)
extends the advantages of this procedure to public entities generally.
Under former law, only certain entities were explicitly authorized to
condemn for exchange purposes. See, e.g., Sts. & Hwys. Code §§ 104({b),

104.2; People v. Garden Grove Farms, 231 Cal. App.2d 666, 42 Cal. Rptr.

118 (1965){ state may condemn property to be conveyed to school district
in exchange for property necessary for highway right-of-way). See

dgenerally langenau Mfg. Co. v. City of Cleveland, 159 Ohlo St. 525, 112

N.E.2d 658 (1953)}(relocation of railroad by municipality); Tiller v.

Norfolk & W. Ry., 201 Va. 222, 110 S.E.2d 209 {1959)(relocation of state

highway by railroad); Note, Substitute Condemnation, 54 Cal. L. Rev. 1097,

1099-1100 (1966).
Where the owner of the necessary property does not have the power
to condemn the substitute property for the use contemplated, the public

entity must rely upon the authority granted under Section 412.
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COMPREHENSIVE STATUTE § 411

Tentatively approved June 1970
Revised Sept. 1970

Subdivision (b) mekes clear that the determination in the resolution
authorizing the taking that the property to be taken is necessary for

exchenge purposes 1s conclusive. GSee People v. Garden Grove Farms, supre.

See also Section 313 and Comment thereto (effect of resolution of neces-

glty).

Note: The issue of necessity under Section 411 will be treated in
the same manner as the issue of necessity in condemmation actlons
generally. For the most part, this means that the resolution of neces-
sity will be conclusive asyprovided in subdivision (b}. See also Section
313(a). However, in certain situations, e.g., condemnation outside the
boundaries of the condemor's territory, the resolution is not conclusive.
See Section 313(b). The Commission intends to conform the treatment of
the resolution under Section 4ll to that provided generally when a final

decision on this matter has been reached.
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COMPREHENSIVE STATUTE § 412

Tentatively approved June 1970
Revised Sept. 1970

The Right to Take

§ 412. Condemnation of substitute property where owner of necessary
property lacks power to condemn property for use to which
substitute property will be devoted

%12. (e) A public entity may acguire by eminent domain eub-
stitute property if all of the following are established:

(1) The ovner of the necessary property has agreed in writing
to the exchange and, under the circumstapnces of the particular case,
Justice requires that he be compensated in whole or in part by sub-
stitute property rather than by money.

(2) The substitute property is in the vicinity of the public
improvement for which the necessary property is taken.

(3) Taking into account the relative hardship to both owners,
it 1s not unjust to the owner of the substitute property that his
rroperty be taken so that the owner of the necessary property may
be compensated by such property rather than by money.

() The resolution, ordinance, or declaration authorizing the
taking of property under this section and the complaint filed pur-
suant to such authorization shall specifieally refer to this section
and shall recite a determination by the officer or body adopting the
resolution, ordimance, or declaration that the property is necessary

for the purpose specified in this section.



CCMPREHENSIVE STATUTE § 412

Tentatively approved June 1970
Revised Bept. 1570

(e} If the owner of the substitute' property desires to
conteet the taking, he shall raise the 1ssue in the manner provided
by Section 2401, Where the owner of the substitute property
does contest the taking, the court in its discretion upon motion of
the owner of the substitute property, the owner of the necessapy
property, or the publie entity, may order the owner of the necessary
property to be joined as a perty plaintiff.

(d) Upon the hearing of this issue, the public entity has the
burden of proof as to the facts that Justify the taking of the prop-
erty.

(e) 1If, after the hearing of this issue, the court's deter-
mination i1s in favor of the owner of the substitute property,
the teking of such property shall be deleted from the proceeding.
Upon final judgment, such owner shall be awarded his recoverable
costs and disbursements. Recoverable costs and disbursements include
(1) all expenses reasonably and necessarily incurred in preparing for
the condemnation triel, during the trial, and in any subsequent
Jjudicial proceedings in the condemnstion action and (2) reasonable
attorney's fees, appraisal fees, and fees for the services of other
experts where such fees were reasonably and necessarily incurred to
protect the owner's interests in preparing for the condemnation trial,
during the trial, and in any subsequent judicial proceedings in the
condemnation action, whether such fees were incurred for services
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COMPREHENSIVE STATUTE § k12

Tentatively approved June 1970
Revised Sept. 1870

rendered before or after the filing of the complaint. Where the
substitute property is only a portion of the property sought to

be taken by the condemmor from the owner of such property, costs
and disbursements recoverable under this section, shall include
only those recoverable costs and disbursements, or portions there-
of, which would not have been incurred had the property or property
interest sought to be taken after deletion of the substitute proper-
ty been the property or preperty interest originally sought to be
taken. Recoverable costs and disbursements, including expenses and
fees, may be claimed in and by a cost bill, to be prepared, served,

flled, and taxed as in civil actions.

Comment. Section 412 authorizes substitute condempation where the
requirements of Section L4ll cannot be satisfied, but, under the circume
stances, Justice demands that the owner of the necessary property be
compensated in land rather than money. Under former law, only certain
condemnors were explicitly authorized to corndemn for exchange purposes
generally. See, e.8., Sts. & Hwys. Code § 104(b){Department of Public
Works); Water Code § 253(b) {Department of Water Rescurces). FHowever,
the right to exercise the power of eminent domain for exchange purposes

probably would have been implied from the right to take property for the
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COMPREHENSIVE STATUTE § 412

Tentatively approved June 1370
Revised September 1970

improvement itself in the circumstances contemplated. See Brown v. United

States, 263 U.S. 78 (1923)(property acquired to relocate town displaced by

reservolr); Pitznogle v. Western Md. R.R., 119 Md. 637, 87 A. 917 (1913)

(property needed to relocate private road). One of the more common ex-
emples of such substitute condemnstion is a taking to provide access to a
public rosd from property cut off from access by the condemnor's original
acquisition. This situation is provided for specifically by Section hs.
See Section 413 and the Comment thereto. Similar situations mey arise
vhere private activities--such aeg a nonpubtlic utility, railroad serving

a mining, quarrying, or logging operation or belt conveyors, or canals amd
ditches--are displaced by a public improvement. However, the authority
granted by Section 412 is reserved for only these and similarly extra-
ordinary situations. Paragreph {3) of subdivision (a) requires the court
to consider the relative hardship to both owners and to permit condemnation
only vhere both owners can be treated fairly.

Section 412 also contains certain special procedural provisions to
help insure complete fairness for the owner of the substitute property.
First, he will receive notice that the condemnor is relying on the authori-
ty conferred by this section becsuse subdivision (b} requires the condem-
nation complaint to specifically refer to this section in such cases. Then,

in contrast to the procedure under Section 411, the resolution authorizing
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COMPREHENSIVE STATUTE § W12

Tentatively approved June 1970
Revised September 1970

the taking under this section is not conclusive, the necessity for the
taking is Justiciable, and the condemnor has the burden of proof of
showing that the fects justify the taking of the substitute property.
Compare Section 412(b), {d) with Section 311(b). The court is provided
the power to Join the person who is to receive the substitute property
as a party to the action, thereby securing complete representation of
all positions. See subdivision (c). Finally, subdivision {e) permits
the owner of the substitute property toc recover litigation expenses con-
nected with the taking of the property to be exchanged where the condemnor
is unable to Justify such taking. Compere Code of Civil Procedure Sec-
tion 1255a(c)(recoverable costs and disbursements upon abandomment). The
risk of incurring this additional burden should ald in limiting the

exercise of this power to the most deserving situations.
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COMPREEENSIVE STATUTE § 413

Tentatively approved April 1970
Revised May 1970

Revised July 1970

Revised Sept. 1970

The Right to Take

§ 413. Condemmation to provide access to public road

413. (a) Notwithstanding Section 412, whenever a Tublic
entity acquires property for a riblic use and exercises or could
have exercised the right of eminent domain to acquire such property
for such use, the public entity may exercise the right of eminent
domain to acquire such additional rroperty, as appears reasonably
necessary and appropriate after taking into scecount gny hardship
to the owner of the additional property, to provide access to a
public road from any property which is not acquired for such public
use but which is eut off from access to a public road as a result
of the acquisition by the public entity.

{b) Where a public entity has furnished or committed itself
to furnish, according to a specific plan, acéess to property cut
off from access to a public road as a result of the aequisition of
property for public use by the public entity, such fact shall be
taken into account in determining the damage to the property which

1s not acquired for public use.

Comment. Section 413 provides explicit statutory recognition of

the right of a public condemmor that acquires property for a public use
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COMPREHENSIVE STATUTE § 413
Tentatively approved April 1970
Revised May 1970

Revised July 1970
Reviged Sept. 1970

to condemn such additional property as is necessary to provide access to
property not taken which would ctherwise lack access as a result of the
acquisition. The access road need not be one that is open to the general
public. Under former law, the right to exercise the power of eminent
domein for such purpose probably would have been implied from the right
to take property for the public improvement itself. Such a taking would

be a taking for a public use. E.g., Department of Public Works v. Farinma,

29 I11.2da 474, 194 N.E.2d 209 (1963); Pitznogle v. Western Ml. R.R., 119

M3. 637, 87 ati. 917 (1913); Iuke v. Mass. Turnplke Auth. 337 Mass. 304,

149 N.E.2d 225 (1958); May v. Ohio Turnpike Comm., 172 Ohio St. 555, 178

N.E.2d 920 (1962); Tracy v. Preston, Director of Highways, 172 Ohlo St.

567, 178 N.E.2d 923 (1962).

Section 413 is releted to Section 412 but is intended to resolve
somevwhat different problems and 1s accordingly quite different in content.
As indicated above, Section 413 suthorizes condemnation to provide subeti-
tute access to a public road. Freguently, where property is acquired for
a major, engineering-oriented project, such as a freeway or irrigation
canal, parcels not acquired will be deprived of access to a public road.
To restore these parceles to & useful life and, in so doing, to aveid

claims of substantial severance damage, a condemnor should be authorized
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COMPREHENSIVE STATUTE § 413
Tentatively approved April 1970
Revised May 1970

Revised June 1970

Revised July 1970
Revised Sept. 1970

tc provide substitute access in connection with the improvement itself.
Although the agreement of the owner of the landlocked parcel will
generally be obtained, this is not a prerequisite here. Contrast Sec-
tion ¥12(a){1). The owner is not being compensated for property taken;
the condemnor is simply minimizing the damage to property retained by
the owner. The substitute access will by necessity be located in the
general vicinity of the ilmprovement and it is unnecessary to provide
such a requirement here. Compare Section 412(a)(2). Subdivision (a)

of Section 413 requires the condemnor to consider snd to minimize the
hardship to the owner of both the landlocked parcel and the substitute
property; however, in contrast with Section 412, no special procedural
safeguards are set forth here, and the condemnor's resolution of neces-
slty will generally be conclusive as to issues of necessity. See Section
313 and Comment thereto {effect of resolution of necessity).

Subdivision (b) of Section 413 is included to insure that, where a
condemnor provides an access road to property to replace lost access or
commnits itself to making such provision, the provision or offer will re-
ceive proper consideration as a mitigeting factor in determining compen-

sation for the damage, if any, to the property not acquired. Cbviously,
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Tentatively approved April 1970
Revised May 1970
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where the work has not been completed, there must be a specific plan
which indicates not only what access will be substituted but equally
important, when such access will be provided. In the latter situation,
in determining any damages to be awarded, proper consideration must be
glven to the fact that access will not be immediately provided.

Section 413 provides discretionary suthority for the condemmor to
provide access. Where the condemnor does not choose to avail itself of
this authority, an owner of property has no right to force such a
physical solution upeon it, but is limited to the recovery of damages.
The owner may, however, at any time seek separate relief under the
Street Opening Act of 1903. See Sts. & Hwys. Code §§ 4008, 4008.1,
4120.1.
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COMPREEENSIVE STATUTE § L1k

Tentatively sapproved June 1370

The Réght to Teke

§ 4;&; Special statutes not affected
kik. Thie chapter does not limit any authority a public
entity may have under any other provision of law to acquire
property for exchenge purposes nor does it 1imit asny authority
& public entity may have to acquire, cother than by eminent

domein, property for exchange purposes.

Note: It is intended to repeal many of the existing substitute con-
demnation provisions so that Chapter 6 (Substitute Condemnation) will
eventually be the primary statutory authority for substitute ccondemnation.
It is possible, however, that some speclal substitute condemnation pro-
vigions will be retained, and Section L14 will protect these special pro-

visions from being impliedly repesled.
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COMPREEENSIVE STATUTE § 420
Tentatively approved July 1970

Division 4. The Right to Take

Chapter 7. Excess Condemmation

§ 420. vVolumtary acquisition of physical or fimancial remnants

420, Vhenever a part of a larger parcel of property is to
be acquired by a public entity for public use and the remminder,
or a poertion of the remainder, will be left in such size, shape,
or condition as o be of litile value to its cwmer or 1o give
rise to s claim for severance or other damages, the public entity
may scquire the remainder, or poriion of the remainder, by any

means expressly consented to by the owner.

Comment. Section 420 provides a broad authorization for public
L e ]
entities to acquire physical or "finencial” remmants of property by

voluntary transactions, including condemnation proceadings initiated

with the conssnt of the owner. Compare Secticon 421 and the Comment to

that section relating to the condemnstion of remmants. The language

of this section is similar to that contained in former Sections 104.1
apd 9%3.1 of the Streets and Highways Code and Sections 254, 8590.1,
31575.2, and 43533 of the Water Code {sll to be repealed]. Inasmuch as
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COMPREHENSIVE STATUTE § 420
Tentatively approved July 1970

exercise of the authority conferred by this section depends upon the
consent and concurrence of the property owner, the languasge of the sec-
tion is broedly drawn to authorize acquisition whenever the remmant
would have little value to its owner {rather than little market value
or value to another owner} or would give rise to a "¢laim" for "demages"
(rather than raise a "substantial risk" that the emtity will be required
to pay an amount substantially equivalent tc the amount that would be

required to be peld for the entire parcel). Compare Dep't of Public

Works v. Superior Court, 68 Cal.2d 206, 436 P.24 342, 65 Cal. Rptr. 342

(1968); la Mesa v. Tweed & Gambrell Planing Mill, 146 (al. App.24 762,

304 P.22 803 (1956). This section doee not specify the procedure to be
followed by the ventit‘.y in disposing of the property so acquired. That
matier is provided for by Section 422. See Section 422 and Comment
thereto.
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COMPREHENSIVE STATUTE § 421
Tentatively approved July 1970

The Right to Take

§ 421. Cordemnation of physical or finuncial remnants

k21, (a) wnenever a pert of s larger parcel of property is
to be taken by a pubific entity through condemmation :proceedinga
and the remainder, or a portion of the remainder, will be left 1n
such size, shape, or condition as to be of little ﬁarket. value or
to give rise to a substantial risk that the entity will be regquired
to ray in compensation an amount substantielly equivalent to the
amount that would be regquired to be raid for the entire parcel, the
entity may take such remainder, or portion of the remainder, in

accordance with this section.

{v) The resolution, ordimance, or declaration authorizing the
taking of & remainder, or a portion of a remainder, unjer this gec-
tion and the complaint filed pursuant te such auvthority shall specif-

. leally vefer to this section. It shell be presumed from the edeption

of the resolution, ordinance, or declaration thet the taking of the
reminﬁér, or portion of the remeinder, is Justified under this sec-

tion. This presumption ie a presumption affecting the burden of Pro-
ducing evidence.
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COMPREHENSIVE ST&TQTE § b2z

Tentatively approved July 1970

{e) If the co;demnee desires to contest the taking under
this section, he shsll specifically raise the issue in bis answer.
Upon motion of either the copndemnor or the condemnee, made not
later than 20 days prior to the dey set for trial of the issue of
compensation, the court shall determine whether the remainder, or
portion of the remainder, may be taken under this section. If the
condemnee does not specifically raise the issue in his answer, Qr
if a motion to have this issue heard is not timely made, the right
to contest the taking under this section shell be deemed walved.

(d} The determination whether the remainder, or portion of
the remaindeQ, may be tsken under this section, shall be made before
triai of the issue of compensstion. If the court's determination
is in favor of the condemmee, the taking of the remainder, or portion
of the remainder, shall be deleted from the proceeding, and upon
trial of the iesve of compensation no reference shall be made to the
fact that the public entity previously sought to invoke this section
to acquire the remainder, or portion of the remsinder.

(e} The court shall not permit a taking under this section
if the condennee proves that the public entity has & resscneble,
practicable, and economically sound means of avolding or sub~-
stantially reducing the damages that might cause the taking of the
remainder, or portion of the remainder, to be justified under sub-

divigsion {a).
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COMPRERENSIVE STATUTE § 421

Tentatively approved July 1570

(f) Nothing in this section affects (1) the privilege of the
entity to abandon the proceeding or abandon the proceeding as to

particular property, or {2) the consequence of any such abandomment,

Comment. Section 421 provides a uniform standard and a uniform
procedure for determining whether proverty may be taken to eliminate
physical and financlal "remnants.” With respect to physical remnants, see

Kern County High Echool Dist. v. McDomeld, 180 cal. 7, 173 P. 180 {1919);

People v. Thomas, 108 (al. App.2d 832, 239 P.2d 91b (1915). 4As to the

toncept of “fipanclel remments,” see Dep't of Public Works v. Superior
Court, 68 C21.2d 206, 436 P.24 342, 65 Cal. Rptr. 342 {1568); People v.
Jarvis, 274 Adv. Cel. App. 243, Cal. Rptr. (1969); People v.

Byrin, 256 Cal. App.2d 288, 63 Cal. Rptr. 905 (1967); La Mesa v. Tweed
& Gambrell Planing Mill, 146 Cal. App.2d 762, 304 .24 303 (1956). See

generally 2 Nichols, Buinent Domein § 7.5122 {3d ed. 1¢63); Capron,

Excess Condemnation in (alifornia--A Further Expansion of the Right to

Teke, 20 Rastings L.J. 571 (1969); Matheson, Excess Ccndewnation in Cali-

fornta: Proposals for Statutory and Constitutional Cuange, 42 So. Cal.

L. Rev. 421 (1969). This section superpedes Section 1266 of the Code of

Civil Procedure, Sectlon 10k.1 and 943.1 of the Streets and Highways Code,
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COMPREHENSIVE STATUTE § 421
Tentatively approved July 1970

-

Sections 254, 8590.1, 11575.2, and 43533 of the Water Code » and various

sections of special district laws.
Subdivision (a). It should be noted preliminarily that the terms

“larger parcel" and "entire parcel” are not synonymous. “larger parcel'
refers to the original, contiguous, unified parcel held by the condemmee.
See Code of Civil Procedure Section 1248(2); People v. Nyrin, 256 Cal.

App.2d 288, 63 Cal. Rptr. 905 {1967). "Fotire parcel” refers to the
entire percel scught to be acjquired by the condemmor; this includes the
part taken for. the Improvement itself and the remainder, or poitian of
the remainder sought to be acquired under this section. The term "por-
tion of the remsinder” 1is used in various eubdivisions of this section
to allow for the case in which a taking affecting a parcel leaves more
than one remmant (e.g., the complete severance of a ranch by & highway).
In certain cases, the taking of only one remnant (i.e., "a portion of
the remainder”) might be justified. The term does not mean or refer to

artificially contrived “"zones” of damage or benefit sometimes used in

appraisers' analyses.
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COMPREH:NSIVE STATUTE § 421

Pentatively approved July 1970

Subdivieion (a) undertakes to provide a common sense rule to be
applied by the court in determiring whether physical remmants (those of
"11ttle mariet value") or fipancial remnants (those raising a "gubstantial
risk" that assessed damages will be "substantially equivalent” to value)
my be taken. The test is essentially that stated as 4 matter of con-

stitutiopal law in Dep't of Public Works v. Superior Court, supra, except

that the confusing concept of "excessive” damages 1s not used and

Ysound economy” Alone, or an estimate as to “sound economy" on the part

of the copdemmor, is not made a basis for total-parcel tekings. As the
Supreme Court made clear in that geclsion, such takings are not justified
(1) to avoid the coet and inconvenience of litigating damages; (2) to
preciude the payment of damages, including damages substantial in amount

in appropriate cases; (3) to coerce the condemnee to accept whatever value
the condemor offers for the property actually needed for the project; or (4}
to afford the condempor an opportunity to "recoup”" demmges or unrecognized
bepefits by speculating az to the future market for the property not
actually devoted to the public work or imprévement. In general, a usable
and generally salcble piece of property is neither & physical nor firancial
rempant even though ite"highest and best use' has been downgraded by its

geverence or & seriocus controversy exists as to its best use or value




COMPRERENSIVE STATUTE § 421
Tentatively approved July 1970

after severance. See, e.g., Ia Mesa v, Tweed & Gambrell Planing Mill, supra;

State Highwvay Commission v. Chapman, 446 p.2d 709 (Mont. 1968), However, it

1t 1s totally "landlocked" and no physical solution is practical, or
reduced beneath minimum zoning size and there is no reasomable probability
of a zoning change, or rendered unusable for any of its plausible appli-
cations, or made to be of significant velue to only oﬁe or & few persons
(e.g., adjoining lendowners), it is a "rempant" irrespective of its size.,
See, e.g., Dep’t of Public Works v. Superior Court, supra; State v. Buck,
226 A.2a 840 (N.J. 1968). The test provided by subdivision (a) is the

cbjective one of marketability and market value generally of the remainder,
rather than "velue to its owner' as specified in Section 420 (which
authorizes the Eu__gr chase of remnants) and certain superseded provisions
such &s former Section 104.1 of the Streets and Highweys Code. See State
Highwey Commission v. Chapmen, supra. The term "substantial riek" and

the concept of "substantizl" equivalence of dameges and value ere taken

directly from Dep't of Public Works v. Superior Court, supra. Obvicusly,

those genernl terms are only guides to the exercise of Judgment on the
part of the court. They ere intended to serve as such, rether than to
indicate with precision the requisite range of probability or the close-

ness of arithmetical amounts.
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COMPREHENSIVE STATUTE § k21

Tentatively approved July 1970

Subdivision {b). A&lthough this subdivision requires a

specific reference in both the recolution aud the complaint to
Section 421 as the stetutory basis for the preposed tekiug,

it does not require either the recitation or the pleading of the facts

that may bring the case within the purview of the section. See People

v, Jarvis, supra. The resolution {or ordinance or declaration} is given

the effect of raising a presumption that the taking is justified under
this section. Thus, in the sbsence of a contsst pf that issue, the
subdivision permits a finding and judgment that the remeinder be taken.
However, the presumption is specified to be one affecting the burden of
producing evidence {see Evidcnce Code Sections 603, 604}, rather than
one affecting the burden of preoof (see Evidence Code Sections 605, 606).
Accordingiy, the burden of proving the faects that bring the case within
the section is left with the plaintiff (l.e., the condemnor). See

Pecple v. Van Gerden, 226 Cal. App.2d 634, 3B Cal. Rptr. 265 {196k);

People v. O'Connell Bros., 204 Cal. App. 34, 21 cal. Rptr. 890 (1962).

In this respect, the subdivision eliminates any greater effect that

might be attriduted to the resolution (compare People v. Chevalier, 52

Cul.2d 299, 340 P.2d 603 (1959)) or that might be drawn from a legisla-

tive (see Los Angelss County v. Anthony, 22k Cal. App.2d 103, 36 Cal.

Rptr. 308 (1964)) or administrative (see San Mateo County v. Bertole,

18k cal. App.2d 422, 7 Cal. Bptr. 569 (1960)) determination or declara-

tion 28 to "public use.”
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Tentatively approved July 1970

Subdivisions (¢} snd {d@). Remuant-eliminatioun condemnation inevitably

raises the problem of requiring both condemnor and condemnee L0 assume one
position as to the right-to-take issue and an opposing position in the
valuation trisl. Thus, to defeat ihe taking, tno properiy cwner loglically
contends that the rerainder is useble eng valuable, but to obtain moximam
severence damages, his contentlou is the converse. To sustain the Taking,
the condemmor emphasizes the geverity of the damage to the remainder, but
if the right-to-take issue is lost, ifts pesition in the partial-taking

valuvation trial 1s reversed. Under decisional law, the right-to-toke issue

as to remnents kes been disposed of at various stages. See, 2.4., Dep't of

Public Works v. Superior Court, supra (mandamus as to prelininary adverse

decision by trial court}; People v. Nyrin, supre (appeal from condemnation

Judgnent as to trisl motion tu delete regnant): People v. Jarvis, supra

{appeal from condemnation judgment as to mobion prior to pre~trial to add

remnant); La Mesa v. Tweed & Cambrell Planing Mill, supre {appeal from

condemnation judgment. fol.owing post-trial attewpt vo amend complaint to add
vemosnt). To obviate this procedural confusion snd jousting, subdivision (c)
mekes clear that sither party is entitled to demund a detarmination by the
triel court of the right-to-take issue before the valuation trial. Moreover,
failure to make such demand skall be deemed a waiver of ihis issue. Sub-
divisions (c¢) and {d4) mske no chuange in existing-law a5 to the appellate
remedies (appeal from fisal judgment of condemnation; probibition, mandamus)
that may be available as to the trisl court's determinntion. However, these
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Tentatively approved July 1370

subdivisions do not contemplate that results of the valuation trisl as to
values, demages, or benefits may be invcked either in post-verdict proceedings
in the trial court or on sppeal to disparage a determination of the right-to-
take issue made before the valustion triel. Such a determinetion is neces-
garily baesed on matters made to appear at the time it is made and it shouwld
be Judged accordingly.

The preliminary hearing wili be concluded and a determination resched
prior to the trial of issue of compensation. Where the court's determination
is in favor of the condemnee, the teking of the remainder, or portion of the
remainder shkould be completely removed from the proceeding. Moreover, sub-
division (d) specifically farbids reference in the valuation trial to the fact
thaf the condemnor souwght to take uvnder this section. Whether apecific
evidence introduced at the preliminary hearing rey be used for lwpeachment or
other purposes at the valuation trial shouwld be determined under the wsual
rules of evidence {see below). However, subdivision {d) makes clear thst it
is 1m§roper to refer directly or indirectly to the resolution, pleadings, or
other papers on file to show that the condemnor previously scught to invoke
this section to take the entire parcel. For a somewhat analogous provision,
see Code of Civil Procedure Section 1243.%{e){amount deposited or withdrawn
in immediate possession cases).

Subdivision {e). This mubdivision permits the condemnee to contest a

taking under this section upor the grounds that a "phyeical solution”

could be provided by the condemnor as an alternative to either a total
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COMPREHENSIVE STATUTE § 421

Tentatively approved July 1970
taking or & partial teking fthat wouid leave an unusabie or unmarketable
repainder. In at lesst A few cases, the condemnee may be able to demoustrate
that, given construction of the public improvement in the manner proposed,
the public entity 1s able ito provide substitute access or take other steps
that would be eguitable under the circumstances of the particular case. If
he can do so, sutdivieion (e} prevents scquisition of the remainder. Clearly,
in slmost every case, some physical sclution would be possible. Subdivision
{e}, however, requires that the solution alsoc be "reascneble, Practicable,
and economically sound.” To be “"econamically sound,” the preoposed
soluticn must, at a minimum, reducs the overall cost to the condemnor of
the taking. Thus, the cost of the solutiop plus compensation paid for the
pert taken pluz any remsining dameges wuet never exceed the amount that
would be required to de paid if ibe entire parcel were taken. The court
should, moreover, consider guestiona of maintenance, hardship to third
perecns, potential dapgers, and so0 on, in determining whether the scluticn
is also "ressonable and practicable.”

‘Subdivision (f). Subdivision (f) makes clear that the procedure

provided by this section hes no bearing upen the privilege to sbandon or
the consequences of abandonment. The subdivision makes no change in existing
lew, HSee Section 1255e and People v. Nyrin, 256 Cal. App.2d 288, 63 Cal.
Rptr. 905 (1967).
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Tentatively approved July 1570

The R;Eht to Take

§ L22. Disposal of scquired physicel or finsncial remmants

h22. A public entity mey sell, lemse, exchange, or otherwise
dispose of property taken under Section 420 or‘Section 421 and may
credit the proceeds to the fund or funds available for acquisition
of the property being acquired for the public.work or improvemsnt .
Nothing in this section relieves a public entity from complying
with any applicable statutory procedures governing the disposition

of property.

Compent, Section 422 authorizes the emtity to dispose of property

acquired under Sections 420 and 421,
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Tentatively approved July 1970

Division 4 - The Right to Take

CHAFTER 8. MORE NECESSARY PUBLIC USE

§ 450. "Property appropriated to e public use"

L50. As used in this chapter, "property appropriated to a
public use” means property either already in use for a public
purpose or set aside for a specific public purpose with the

intention of using it for such purpose within e reascnable time.

Comment. Section 450 defines "property appropriated to a public use"

in accordance with prior California decisions. See East Bay Mun, Util.

Dist. v. Lodi, 120 Cal. App. 740, 750-758, & P.2d 532, (1932). The

general concept of "public use" is discussed in connection with Section
300. See Section 300 and Comment thereto. It should be noted that appro-
priation to a public use dces not require actusl physical use, but may be
satisfled by formal dedication or facts indicating a reasonable prospect

of use within a reasonsble time. See e.g., Woodland School Dist. v. Wood-

land Cemetery Ass'n, 174 Cel. App.2d 243, 3k4 P.2a 326 (1959)(property

formally dedicated but not yet used by corporation for cemetery purposes);

City of Los Angelee v. 1os Angeles Pac., Co,, 31 Cal. App. 100, 159 P. 992

{1916){property mssembled by electric railway for planned subway).
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Tentatively approved July 1970

Moreover, property may be appropristed to a public use even though it is

ovned by & privete individual or corporation. E.g., Woodland School Dist.

v. Woodland Cemetery Ass'n, supra; City of Los Angeles v. Los Angeles Pac.

Co., supra. Conversely, properiy mey be owned by a public entity but nct
be so appropriated, and, hence, be subject to condemmnation without a show-

ing that it will be appropriated toc a "more necessary" use. Deseret Water,

0il & Irr. Co. v. State, 167 Cal. 147, 138 P. 981 {191%), rev'd on other

grounds, 243 U.S. 415, and 176 Cal. 745, 171 P. 287 (1917).
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Tentatively approved July 1970

§ 451. Property appropriated to & public use may be tsken only for more
necessary use

451. Except as provided in Section 471, property appropristed
to & public use mey be taken by eminent domain only for e more

necessary public use,.

Comment. Seetion 451 retains the general rule formerly set forth in
Code of Civil Procedure Section 12L0(3) and repeated elsewhere. This rule
prevails over the general authority granted elsewhere to a number of con-
demnors to condemn property “whether the property is already devoted to
the same use or othervise."” See, e.g., Harb. & Nav. Code § 6296. The
rule is given much greater specificity in the succeeding sections in this
chapter. as well as numerous provisions in cther codes. See, e.g., Health
& Saf. Code § 8560 (no railroad, street, or utility line may be laid
across dedicated cemetery without consent of cemetery authority). The
introductory clause of Section 451 recognizes the exception for takings
for a use that will be wholly consistent with the existing use. See Sec-

tion 471 and Comment thereto.
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Tentatively approved July 1970

§ 452. Use by state more necessary than other uses

452, Except ms otherwise provided by statute:

(&) Where property has been appropriated to a public use by
any person other than the state, the use thereof by the state for
the same use or any other public use 18 a more necessary use then
the use to which such property has already been appropriasted.

(b) Where property hes been appropriated to & public use by
the state, the use thereof by the state is a more necessary use
than any use to which such property might be put by any other

person.

Comment. Section 452 broedens somewhat the general rule stated under
former Code of Civil Procedure Section 1240 and Government Code Section
15856 (Property Acguisition Law}. Section 1240 formerly provided a stete
priority over érivate ownership and Section 15856 provides an absolute
priority for all acquisitions under that statute. Section 452 embraces
state acquisitions under other authority, most nctably by the Department
of Water Resources and the Department of Public Works. The exception
clause recognlzes that specific exemptions or qualifications mey be stated
elsevhere. E.g., Code Civ. Proc. § 1241.7 (park use presumed "more neees-
sary" than highway use under special declaratory relief procedure); Health
& Saf. Code § 8560 (no street may be laid across existing cemetery without
consent of cemetery suthority or plot owners); Sts. & Hwys. Code §§ 103.5,
210.1 {Department of Public Works may condemn parks but shall avoid doing

so wherever possible).
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Tentatively approved July 1970

§ 453, Use by public entity more necessary than use by other persons

L53. Except as otherwise provided by statute:

(a) Where property has been eppropriated to a public use by
any person other than a public entity, the use thereof by = public
entity for the same use or any other public use is & more necessary
use than the use to which such property has already been appropri-
ated.

{b) Where property has been appropriated to a public use‘by a
public entity, the use thereof by the public entity is a more neces-
sary use than any use to which such property might be put by any

perscn other than a public entity.

Comment. Section 453 is similar in substence to former Code of Civil
Procedure Section 1240(3), except that Section 453 embraces all public
entities. Thus, for example, Section 453 includes school districts which
formerly were not included.

The preference under Section 453 is not merely one of public owner-
ship over private cwnership for the same use but includes any use. Thus,
for example, & public entity may condemn the easement of a privately owned
public utility not merely to perpetuate the utility use in public owner-
ship but alsc to provide some separate and distinct use. The introductory

clsuse recognizes that specific exceptions may be legislatively declared
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elsewhere. Cf. Govt. Code §§ 26301, 37353 {county and city, respectively,
may not provide public course by condemning existing privately owned golf
course). Perhaps the most notable of these eXxceptions are contained in
Section 454. Under the latter section, property appropriated by any per-
son to the use of certain public entities is protected from subsequent
appropriation by certain other public entities. See Section 454 and Com-

ment thereto. See also Mono Power Co. v, City of los Angeles, 284 Fed.

78% (9th Cir. 1922)(city precluded by former Code of Civil Procedure Sections
1240(3) and 1241(3)~-now Section 454--from condemning property appropriated

to use of other governmental entities by private corporation).
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Tentatively approved Sept. 1970

§ 454. Property appropriated to a public use by cities, counties, or
certain specisl districts

454, Notwithstanding Sectlons U451 and 453, property appropriated
to the public use of any city, county, mmunicipal water district, irri-
gation district, transit distriet, rapid transit district, publie
utility district, or water district mey not be taken by eminent domain
by any other city, county, municipel water district, irrigation dis-
trict, transit district, rapid transit district, public utility district,

or water dlstrict while such property is sc appropriated to such use.

Comment. Section 454 codifies prior law under former Sections 1240(3)
and 1241(3) of the Code of Civil Procedure. Section 45b,like its predeces-
s0rs, protects property appropriated to a2 public use by or to‘the use of one
of a group of public entitlies from condemnation by any other entity in the
group. The list of entities in Section 454 conforms to that contained in
former Section 1241(3). Former Section 1241(3) listed a greater number of
entities than former Section 12L0(3); however, the discrepancy appears to
have been unintentional, and the sections were apparently regarded as intérh

changeable, See City of Beaumont v. Beaumont Irr. Dist., 63 Cal.2d 291,

4 cal. Rptr. 465, 405 P.2d 377 (1965); County of Marin v. Superior Court,

53 Cal.2d 633, 2 Cal. Rptr. 758, 349 P.2a 526 (1960). The term "appropri-
ated to a public use" is defined by Section 450. See Section 450 and Com-

ment thereto. Former Sections 1240(3) and 1241{3) prohibvited takings

vIrr -7
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COMPREHENSIVE STATUTE § 45h

Tentatively approved Sept. 1970

"while such property is so appropriated and used for the public purposes
for which it has been appropriated.” (Emphasis added.) This language
implied that the property must not only be appropriated, but also actually
used for a public purpose. However, the cases did not so construe the

section. See East Bay Mun. Util. Dist. v. Iodi, 120 Cal. App. 740, 750,

8 p.24 532, {1932)("'used* does not mean actual physical use . . .

but . . . property reasonably necessary for use" which will be used within
a reasonable time). The term "used" has accordingly been eliminated from
Section 454 to conform with the actual comstruction. Similarly, both sec-
tions referred to takings of "private" property appropriated to the use

of the respective entities. It was clear, however, that the sections were
not limited to private property devoted to public use but included property
owned by public entities as well as by private individusls or corporations.

See City of Beaumont v. Beaumont Irr. Dist., supra (city may not condemn

property appropriated to use by irrigation district); County of Marin v.

Superior Court, supra {county road may not be condemned by municipal water

district); Mono Power Co. v. City of Los Angeles, 28k Fed. 78: (9th Cir.

1922)(city may not condemn property appropriated to use of other govern-
mental entities by private corporation). The modifying word "private" has,

therefore, been deleted as meaningless.
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COMPREHENSIVE STATUTE § 454

Tentatively approved September 1970

Bection 454, like its predecessors, protects property appropriated
to a public use by the specific condemnees listed from only the condem-
nors listed. Thus, for example, a clty may not take from a rapid transit
district, but & school district which is not listed may both take from
those listed and * its property may be taken by those listed without

regard to theee provisions {although the general rule stated in Section
451 would still apply).

Note: The Commission solicits camments on whether the provisions of
existing law reflected in Section 454 are presently causing difficulty,

whetherVSection 4sh is needed, and whether it should be retained, repealed,

or modified.
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COMPREHENSIVE STATUTE § 455
Tentatively approved Sept. 1970

_§_ 455, Procedure for raising and resolving more necessary public use issue

455. If property already appropriated to a public use is sought
to be condemned and the condemnee desires to contest the taking as not
being for a more necessary public use, he shall raise the 1ssue in
the manner provided by Section 2401. Upon the hearing of such issue,
the condemnee hae the burden of proving that the propefty is already
appropriated to a public use; and if it 1s established by proof or
otherwise that the property socught to be condemned is already appropri-
ated to a public use, the condemnor has the burden of proving that its
use is a more necessary public use than that to which the property has

already been appropriated.

Comnent. Section 455 makes clear certain procedural aspects of rais-
ing and resclving the issues involved in a taking for a "more necessary"
publie use.

Section 455 requires a condemnee desiring to contest the taking on the
ground that the proposed use is not & more pecessary public use than thst
to which the property is already appropriated to raise this defense by pre-
liminary objection. See Section 2L0l and Comment thereto. If the taking
is contested, the court must first determine whether the property is in fact
already appropriated to a public use and the condemnee bears the burden of

proof on this issue. See City of Los Angeles v. Los Angeles Pac. Co., 31
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COMPREEENSIVE STATUTE § 455

Tenthtively approved Bept. 1970

Cal. App. 100, 159 P. 992 (1916). Where this fact is proved or otherwise
established, the condemnor must then prove that 1ts unse is a more neces-
sary public use than the existing use.

Prior lav apparently required a condemnor seeking to condemn property
already appropriated to a public use to allege facts showing that its pro-
posed use was a more necessary public use than that to which

the property was already appropriated. See Woodland School Dist. v. Wood-

land Cemetery Ass'nm, 174 Cal. App.2d 243, 34k P.2d 326 (1959). Section

455 eliminates this pleading requirement but contimues the rule that the
condemnor has the burden of proving that the proposed use is & more neces-

sary public use.
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COMFREHENSIVE STATUTE § 470

Tentatively approved September 1970

Division 4 - The Right to Take

CHAFTER 9., CONDEMNATION FCR CONSISTENT USE

§ 470. "Property appropriated to a public use"

470. As used in this chapter, "property appropriated tc a

public use" has the meaning given that phrase by Section U450.
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CCMPREHENSIVE STATUTE § 471

Staff recommendation (September 1970)

Division 4 - The Right to Take

§ 471, Taking for consistent use

471. (a) The authority to acquire property by eminent domsin
for a public use includes suthority to exercise the power of eminent
domain to acquire property appropristed to a publie use for a use
which 18 consistent with tPe existing physical use or such future use
as nay be reasonably necessery for the purpose for which the property
1s already appropriated.

(b) The resolution of necessity suthorizing the taking of
property under this section and the complaint filed pursuant to such
authority shall specifically refer to this section.

(e) If the condemnee desires to contest the taking under thie
section, he shall raise the issue in the manner provided by Section 2ho1.
Upon the hearing of this issue, the condemnee shall have the burden of
proving that his property is aslready appropriated to & public use. The
condemnor shall have the burden of proving that its use will be consis~
tent with the public use to which the property ie already appropriated.
Except as otherwise provided by statute, if the court's determination
is in favor of the condemnor, the court shell fix the terms and
conditions upon which the property may be taken and the manner snd

extent of its use for each of the uses.



COMPREHENSIVE STATUTE § 471

Staff recommendation (September 1970)

Comment. Section 471 makes clear that the authority to condemn for
a public use includes the authority to condemn property already appropri-
ated to a public use for a use which is compatible with the preexisting
one. Under prior law, the principle was stated in connection with PYoO-
visions dealing with the “more necessary use" issue. See former Code of
Civil Procedure Section 124%0(3). The provision was not, however, a "more
necessary” public use provision and did not involve that issue. On the
contrary, the authority provided here does not contemplate displacement
but rather joint use without undue interference with the preexisting use.
Accordingly, the authority to condemn for a consistent use 1s not limited
in any way by the rules set forth in Chapter 8. To help make this dis-
tinction clear, Section 471 has been set forth in = separate chapter.

Subdivision (a} of Section 471 authorizes a condemnor to sequire
property already appropriated to a public use for uses "consistent” with
the use to vhich the property is already appropriated. For definition and
discussion of the term "appropriated tc a public use," see Sections 450
and 470 and Comments thereto. The requirement that the proposed use be
"consistent" with the existing use continues prior law., See Pormer Code
of Civil Procedure Section 1240(3), (6). The term 1s necessarily imprecise
because of the variety of circumstances it must embrace. See, e.g., City

of San Diego v. Cuysmaca Water Co., 209 Cal. 152, 287 P. 496 (1930), cert.

denled 262 U.S. 863 (19 )(abundant water for use of both parties)(alter-

nate holding); Reclamation Dist. No. 551 v. Superior Court, 151 Cal. 263,
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COMPREHENSIVE STATUTE § 471

Staff recommendation (September 1970)

90 P. 545 (1907 )(railroad right-of-way scught on top of reclamation

district levee); City of Pasadena v. Stimson, 91 Cal. 238, 255, 27 P. 604

(1891)(sewer line in highway right-of-way); City of Los Angeles v. Los

Angeles Pac. Co,, 3l Cal. App. 100, 159 P. 992 (reilvay company's elec-

tric transmission lines and subway on property taken for city park).
However, the basic principle requires that the proposed use not unduly
or unreasonably interfere with or impair the contimuance of either the
existing physical use or such future use as mey be reasonably necessary
for the purpose for which the property is already appropriated. See San

Bernardino County Flood Control Dist. v. Superior Court, 260 Cal. App.2d

514, 75 Cal. Rptr. 24 (1969). Any interference or detriment miet be im-

material or triviel. See Reclamation Dist. No. 551 v. Superior Court,

Supra. OSee generally 1 Nichols, Eminent Domain § 2.2(8], at pages 235-
238 (3a ed. 1964). Section 471 does not grant authority to displace or
to interfere substantially with a prior use. The power to displace a
condemnee is dealt with in Chapter 8 (commencing with Section 450).

Section 471 authordzes any condemnor able to satisfy its requirement
that the propbsed use will be consistent with the preexlsting one to con-
demn the property of any condemmee. Under former law, this point was unclear.

See San Bernerdino County Flood Control Dist. v. Superior Court, 269 Cal. App.2d

514, 523-524, n.10, 75 Cal. Rptr. 2k, (1969). Subdivision {3) of
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COMPREHENSIVE STATUTE § 471

Staff recommendation September 1970

former Code of Civil Procedure Section 1240 referred only to property
"appropriated to a public use or purpose, by any person, firm or private
corporation,” thereby implying that property appropriated to & public use
by a public entity could not be subjected to imposition of a consistent
use. However, subdivision (6) of that section authorized the imposition
of "rights-of-way" with no such limitation. In view of the very limited
nature of the authority granted and the desirabliity of encouraging common
use, Section 471 adopts the latter approach and is spplicable to &ll con-
demnors end all condemnees. It should be noted, however, that Section 471
hes no effect on the respective rights of the cwner of the underlying fee
and asny easement holders to compensation for the additicnal burdens imposed
by & condemnor exercising the authority granted by this section.

Subdivision (b) requires the condemnor to refer specifically to this
section in its resolution of necessity and complaint in condemnation where
it seeks to exercise the authority granted here. It might be noted that,
in certain situations, a condemnor masy be unsure of its authority to con-
demn under Chapter 8 and msy therefore proceed under both that chapter and
Section 471. Suech inconsistent allegations are proper.

Subdivision {¢) requires a condemnee desiring to contest the taking
on the ground that the propcsed use will be inconsistent with the publie
use to which he has already sppropriated the property to raise this defense
by preliminary objection. See Section 2401 and Comment thereto. If the
taking is contested, the court must first determine whether the property
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Staff recommendation (September 1570)

is in fact already appropriated to a public use and the condemnee besrs

the burden of proof on this issue. Cf. City of Los Angeles v. Los Angeles

Pac. Co., 31 Cal. App. 100, 159 P. 992 (1916). Where this fact is estab-

lished, the condemnor must then show that its use will be consistent with
the preexisting ome. If the court's determination on this issue is in
favor of the condemnor, subdivision (c) continues the power of the court
to regulate the manner in which the proposed and prior uses will be en-
Joyed. See former Code of Civil Procedure Sections 1240(3), 1247(1),
12k7a. In this regard, it should be noted again, however, that, while the
condemnee may be reqguired to make slight accomodations for the proposed
use, the authority granted by this section does not permit displacement
of or substantial interference with either the existing use or reasonable

foreseeable extensions of such use.



,/('-‘

COMPREHENSIVE STATUTE § 490

Tentatively approved June 1970

Chapter 10. Extraterritorial Condempation

The Right to Take

§ 490. Condemnation outside territorisl limits of local public entity

490, A local public entity may condemn only property within
its territorial limits except where the power to condemn rroperty
outside its limits is expressly granted by statute or necessarily

implied as an incident to one of its other statutory powers.

Comment. Section 490 eodifies prior law. Although express statutory
authority generally is required, extraterritorial condemnation alsc is per-
mitted where this power is necessarily implied as an incident to the

existence of other powers expressly granted. See City of No. Sacramento

v. Citizens Util, Co., 192 Cal. App.2d 482, 13 cal. Rptr. 538 (1961)

(implied authority); City of Hawthorne v, Peebles, 166 Cal. App.2d 758,

333 P.2d 442 (1959)(statutory authority); Sacramento Mun. Util. Dist.

v. Pacific Gas & Flec. Co., 72 Cal. App.2d 638, 165 P.2d 74l (19k6)

(statutory authority). See alsc Harden v. Superior Court, 44 Cal.2d 630,

284 P.2d 9 (1955); City of Carlsbad v. Wight, 221 Cal. App.2d 756, 3k Cal,

Rptr. 820 (1963). Cf. Mulville v. City of San Diego, 183 Cal. 734, 737,

192 P. 702, (1920); McBean v. City of Fresnoc, 112 Cal. 159, b P. 358

(1896). Furnishing sewage facilities and supplying water are services
for which the power of extraterritorial condemnation may be implied.

City of Pasadena v. Stimson, 91 Cal. 238, 27 P. 604 (1891){sewage)

X-1



COMPREHENSIVE STATUTE § k490

Tentatively approved June 1970

(dictum); City of No. Sacramento v. Citizens Util. Co., supra (water).

¢f. Southern Cal. Gas Co. v. City of Los Angeles, 50 Cal.2d 713, 715,

329 P.2d 289, (1958). Coawpare City of Carlsbad v. Wight, supre.

There are a number of statutes that expressly authorize extra-
territorial condemnation. E.&., Govi. Code § 61610; Harb. & Nav. Code
-§ T147; Health & Saf. Code §§ 6514, 13852(c); Pub. Res. Code § 5540,

Such statutes are constitutional. City of Hawthorne v. Peebles, supra;

Sacramento Mun. Util. Dist. v, Pacific Gas & Elec. Co., supre.

4 significant limitation on the exercise of extraterritoriel con-
demnation is that the resolution of necessity is not conslusive where
the property to be taken is outside the boundaries of the condemnor.

Comprehensive Statute Section 313(b). See City of Hawthorne v, Peebles,

supra. The "necessity" required to justify extraterritorial condemnation
is only a reasonable necessity under all the circumastances of the case and

not an absolute or imperative necessity. City of Hawthorne v. Peebles,

supra. While econcmic considerations alone may not be sufficient to
justify extraterritorial condemnation, considerations of econcmy may

be taken into account in determining recessity. Sacramento Mun. Util.

Dist. v. Pacific Gas & Elec. Co., supra. Compare City of Carlshad

v, Wight, supra.
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COMPREEENSIVE STATUTE § 500

Tentatively approved September 1970

The Right to Take

Chepter 313, Preliminary Location, Survey, and Tests

ﬁ 500. Right to make exsminations and tests

500. BSubject to requirements of this chapter, a parson
having the power of eminent demain may enter upon property to
make studiess, surveys, examinations, tests, soundings, or
appralsals or to engage in similar activiiles reaspnably related

to the purpose for which the power may be exercised.

Comment.. Section 500 continues without substantive change the
provisions of subdivision {b) of former Code of Civil Procedure

Section 1242,

XI-1



COMPRERENSIVE STATUTE § 501

Tentatively approved September 1970

The Right to Take

§ 50L. Liability for damages

50L. (a) The liability, if any, of a public entity for
damages to property that arise from the entry and asctivities
mentioned in Section 500 is determined by Section 516 of the
Govermment Code.

(b} Any person that has the power of eminent demain, other
than a public entity, is liable for damages to property that
arise from the entry and activities mentioned in Section 500 to
the same extent that a public entity is liable for such damages

under Section 816 of the Government Code.

Comment. Section 501 continues without substantive change the
provisions of subdivisions (c) and (d} of former Code of Civil Pro-

cedure Section 12hk2,
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COMPREHENSIVE STATUTE § 502

Tentatively approved September 197C

The Right to Take

§ 502. Consent or court order required in certain cases

502. In any case in which the entry and activities men-
tioned in Section 500 will subject the perscn having the power
of eminent domain to liability under Section 816 of the Govermment
Code, before making such entry and undertaking such activities,
the person shall secure:

(a) The written consent of the owner to enter upon his
property and to undertake such activities; or

(b) An order for entry from the superior court in accord-

ance with Section 503.

Comment. Except as noted in the Comment to Section 506, Sections
502.506 continue without substantive change the provisicns of former

Code of Civil Procedure Section 1242.5.
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COMPREHENSIVE STATUTE § S03

Tentatively approved September 1970

The Right to Take

§ 503. Court order permitting entry: deposit of probable compensation

503. (a) The person seeking to enter upon the property may
petition the court for an order permitting the entry and shall
give such prior notice to the owner of the property as the court
determines is appropriate under the circumstances of the par-
ticular case.

{b} Upon such petiticn and after such notice has been
given, the court shall determine the purpose for the entry, the
nature and scope of the activitiess reasonably necessary to
accomplish such purpose, and the probable amount of compensation
to be paid to the owner of the property for the actual damage to
the property and interference with its possession and use.

(¢} After such determination, the court may issue its
order permitting the entry. The order shall prescribe the
purpose for the entry and the nature and scope of the activities
to be undertaken and shall reguire the person seeking to enter
to deposit the probable amount of compensation in the manner

provided in Section 1268.11.

Comment. See the Comment to Section 502.
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COMPREHENSIVE STATUTE § 504

Tentatively approved September 1370

The Right to Take

§ 50k, Modification of court order

504. At any time after an order has been made pursuant to
Section 503, either party may, upon noticed motion, reguest the
court to determine whether the nature and scope of the activities
reasonably necessary to accomplish the purpcse of the entry should
be modified or whether the amount deposited is the prcobable amount
of compensation that will be awarded. If the court determines that
the nature and scope of the activities to be undertsken or the amount
of the deposit should be modified, the court shall make its order

prescribing the necessary changes.

Comnent. See the Comment to Section 502.



I

COMPREHENSIVE STATUTE § 505

Tentatively approved September 1970

The Right to Take

§ 505. Mensgement of amount deposited

505. The court shall retain the amount deposited under this chapter
for & period of six months following the termination of the entry. Such
amount shall be deposited in the Condemnation Deposits Fund in the State
Treasury and shzll be held, invested, deposited, and disbursed in accord-
ance with Article 9 (commencing with Section 16425) of Chapter 2 of Part 2

of Division 4 of Title 2 of the Government Code.

Comment, See the Comment to Section 502.




COMPREHENSIVE STATUTE § 506

Tentatively approved September 1970

The Right to Take

§ 506. Recovery of demages and expenses

506. (a) The owner is entitled to recover from the person
who entered his property the amount necessary to compensate the
owner for any deamage which arises ocut of the entry and for his
court costs in the proceeding under this chapter. In the interests
of Justice, thé court may award the owner, in addition to his court
costs, reasonable attorney's fees in an amount fixed by the court.

(v) wWhere = deposit has been made pursuant to this chapter,
the owner may, upon noticed motion made within six months following
the terminstion of the entry, request the court to determine the
amount he is entitled to recover under this section. Thereupon,
the court shall determine such amount and award it to the cwmer
and the money on deposit shzll be available for the payment of
such amount.

(¢c) Nothing.in thissection affects the availability of any

other remedy the owner may have for the damaging of his property.

Comment. Section 506 continues without substantive change the pro-
visions of subdivision (e) of former Code of Civil Procedure Section
1242.5 except that Section 506 permits the award of reasonable attorney's
fees only in the interests of Justice--e.g., where the person who entered
or sought to enter acted arbitrarily ard without any reasonable justifice-
tion--whereas former Section 1242.5 contained no such limitation on the

award of reasonable attorney's fees.
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Staff recomendation

DIVISION 5. JUST COMPENSATION AND MEASURE OF DAMAGES

CHAPTER 1. GENERAL PROVISIONS
Right to just compensation
Measure of damages
"Fair market value" defined
Effect of imminence of condemnation
Date of wvaluation
The larger parcel
Effect of condemnation use on after-market walue
Machinery, equipment, and fixtures

Churches and ofher property devoted to unique or
special use

Harvesting and marketing of crops
CHAPTER 2. RELOCATION EXFENSES

CHAPTER 3. ADDITIONAL ITEMS OF COMPENSATION
Refinancing costs
Net rental loss

Expense of plans rendered unusable

CHAPTER 4. PRORATION OF TAXES
CHAPTER 5. DELAY COMPENSATION {INTEREST)

CHAPTER 6. LITIGATION EXPENSES
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DIVISION 6. APPORTIONMENT AND ALLOCATION OF THE AWARD
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COMPREHERSIVE STAYTUTE § 1268.01 et seq.

Tentatively spproved September 1970

DIVISION 7. DEPOSIT G PROBABLE JUST COMPEN-
SATION PRIOR TO JUDUMENT: OBTAINING pPOS.
IESSION PRIOR TO FINAL JUDGMENT

Note: Unless otherwige specified, all section references

are to the Tentative Eminent Doraln Code.

CHAPTER 1, DEPOSIT OF PROEABLE JUST COMPENSATION
: PRIOR TO JUDGMENT

Comment, This chapter supersedes Code of Civil Procedure Sections

12436 and 1243.7 and those portioms of,Section 1243.5 that relate to {Code of Civil
the deposit snd withdrawal of compensation prior to judgment. Under Procedure
this chapter the sondemnor may deposit the amount indicated by an

appraisal to be the compensation for the taking of the property {in-
cluding any damage incident to the taking) at any time after ling
the complzint and prior to the entry of judgment. The deposit may be
made whether or not possession of the property is to be taken. This
deposit serves a number of purposes:

{1} It is a condition to obtaining za order for possession prior to
entry of judpment under Chapter 2 (commercing with Section
1269.01).

(2) It muy entitle the condemnor to obtain an urder for poasession
nfter entry of judgment under Chanter 3 (comumencing with Section
1270.01). See Section 1270.02. :

{3} In some cases, it fixes the date of valuation. See g7~

(4) If the deposit is withdrawn, interest censes on the amount with-
drawn on the date of withdrawal, and interest ceases in any event on
the amount deposited upon entry of judgment. See 4 '

(5} If the deposit is withdrawn, the withdraval entitles the plaintiff Code of Civil
to an order of possesaion. Scz Seetion 1260.06. . Procedure Sec-

The deposit to be iade nfter judgrent is not go-:emeq by Chapter tion 1255b].

1, but is covered by Chapter 3 {commencing witl: Seetion 1270.01).
However, deposits ronde under Chapter 1 may be increased 1o !.‘ma
wmount of the judgment safter entry of julgmnent. See Beetlon
1268.03(h}, -

{Code of Civil
Procedure Sec-
tion 12Loa].

e ——
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COMPREHENSIVE STATUTE § 1268.01

Tentatively approved September 1970

N

Section 1268.01, Deposit of amount of appraised value of property

1268.01. (a) At eny time after filing the complaint and
prior to entry of judgment in any proceeding in eminent do-
main, the plaintiff may deposit with the court the amount in-
dicatad by the appraisal referred to in subdivision {b) to be
the compensation for the taking of any parcel of property
ineluded in the eomplaint, The deposit may be made whether
or not the plaintiff applies for an order for possession or in-
tends to do so. .
(b} Before making a deposit under this section, the plain-
4iff shall huve an appraisal made of the property for which
the deposit is to be made. The appraisal shall be made by an
expert qualified to cxpress an opinion as to the value of the
property. *
{¢) Subject to subdivision (d), before making a deposit
under this seetion, the plaintiff shall have an expert qualified
to express an opinion as to the value of the property prepare
a statement of valuation data justifying the appraisal referred
to in subdivision {(b}. The statement of valnation data shall
aet forth all amonnts, opinions, and supporting data required
by[Code of Civil Procedure Section 1272.0%]to be included in
a statement of valnation data with respect to:
(1) The value of the property or property interest heing
valued. :
(2} 1f the property is a portion of a larger parcel, the
. amount of the damage, if any, to the remainder of the larger
' parcel.
{(3) If the property is a portion of a larger parcel, the
amount of theybenefit, if any, to the remainder of the Jarger - /Special
parcel. .
(d) Upon ex parte application, the court may make an
order permitting the plaintiff to defer preparation of the state-
ment of valnation data for a reasonable time not exceeding 50
days from the date the deposit s made if the plaintiff, by
affidavit, presents facts showing that an emergency exists and
that the statement of valuation data eannot reasonably be pre-
pared prior to making the deposit.

Comment. Section 1268.01 is new. In contrast with former practice,
(1) the deposit may be made without obtaining the court’s order
therefor and without regard to an order for possession and (2) the
amount of the initial deposit is determined by an appraisal obtained
by the plaintiff, rather than by the conrt upon ex parte application of
the plaintiff. Under Section 1268.08, however, the amount deposited
‘may be determined or redetermined by the court on motion of any
interested party.

~ The words ‘‘any parcel of property ineluded in the complaint'’ have
been used to make clear that & deposit may be made for one parcel only
gven though, under [Code of Civil Procedure Section 1 several
parcels may be ineluded in one complaint. See Weiler v. Superior
Court, 188 Cal. 729, 207 Pac. 247 (1922).

As used in this section and in this chapter, “‘compensation’’ refers

" to all elements of compensation, including the valne of the property
actually taken and any severance or other damages less those special

_ benefits, if any, that are required to be_offset against such damages.
See [Code of Civil Procedure Seetion 1248 Kvidence Code Sections 811 °
and B12. However, pre-judgment interest is not required to be esti-
mated or deposited under this section because the termination date of

- gueh interest and the ultimate effect of any offsets would be speculative
at the time the deposit is made. S




COMPREHENSIVE STATUTE § 1268.01

Tentatively approved September 1370

The appraisal required by subdivision {b) and the statement of
valuation data vequired by subdivision (¢} may be made either by a
member of the condemnor's appraisal staff or by an independent
appraiser,

The statement of valuation data required by subdivision {¢) is neces-

. sary-to enable the plaintiff to comply with Section 128802 which re-

quires the notice of the deposit to he accompanied by or to refer to
the statement of valuation data which justifies the amount of the
deposit. The vequired statement must contain all the information
required to be included in a statement of valvation data. See[Code of

. Civil Procedure Section 1272.02 (added by Chapter 1104 of the Sta-

utes of 1967)]whieh requires that such & statement set forth the
appraiser’s opinions as to the property’s value, severance damages, and
specisl benefity and specified items of supporting data, ineluding *‘eom.-
parable’’ transactions, to the extent that the opinions are based
thereon. An appraisal report containing all of such information could
be used as a statement of valuation deta. See Cobe Civ. Pmoc. §
1272.02(f)]. .

Under emergency eireumstances, it may be possible to make only &
rough, preliminary appraisal of the property. In such cases, sub-
division (d) permits the plaintiff to apply ex parte to the court for an
order permitting the plaintiff to defer preparation of the statement of
valuation data for a reasonable time pot exceeding 50 days from the
date of the deposit. Even where the plaintiff obtains sueh an order,
the order does not relieve the plaintiff from depositing the amount of
its appraisal of the property.




COMPREHENSIVE STATUTE § 1268.02

Tentatively approved September 1970

Secficn 1268.02. Service of notice of deposit

1268.02. {a) On making a deposit pursuant to this chap-
ter, the plaintiff shall serve & notice that the deposit has been
made on all of the other parties to the proceeding who have
an interest in the property for which the deposit was made.
Service of such notice shall be made in the manner provided -
in Section 1269.04 for service of an order for possession.

(b} The notice shall either (1) be acecompanied by & eopy
of the statement of valuation data referred to in subdivision
(e) of Section 1268.01 or (2) state the place where and the

) times when such statement may be inspecteds If the notice fand copied.
designates a place where and times when the staternent may
and copied,} be inspected the pluintiff shall make the statement available
at such

o all parties who have an interest in the property
place and times.

(e} If the plaintiff has obtained an order under Seetion
1268.01 deferring completion of the staternent of valuation
data, the plaintiff shall comply with subdivision (a) on mak-
ing the deposit and shall comply with subdivision (b) upon .
completion of the statement. -

Comment. Section 1268.02 is new. It reguires that notice of the de-
posit be given in all cases to facilitate motions to change the amount
“of the deposit (Section 1268.03) or applications to withdraw the fands
deposited {Sections 1268.04 and 1268.07). i _

wlte



COMPREHENSIVE STATUTE § 1268.03

Tentatively approved September 1970

Section 1268.03. Increase or decrease in amount of depaosit

1268.03. (a)} At any time after & deposit has been made
pursuant to this chapter, the court shell, upon motion of the
plaintiff or of any party having an interest in the property
for which the deposit was made, determine or redetermine
whether the amount deposited is the probable smount of eom-
pensation that will be made for the taking of the property.

{b) If the court redetermines the amount after entry of
Judgment and before that judgment has been reversed, va-
cated, or set aside, it shall redetormine the amount to be the
amount of the judgment. If a motion for redetermination of
the amount is made after entry of judgment and a motion
for a new trial is pending, the court may stay its redetermina-
tion until disposition of the motion for a new trial.

*{e) If the plaintiff has taken possession or obtained an order

for possession and the comrt determines that the probable’

amount of compensation exceeds the amounnt deposited, the
court shall order the amount deposited to be inereased ac-
cordingly. i

{d} I the court determines that the probable amount of
compensation exceeds the amount depesited and the amount
on deposit is not increased aeccordingly within 80 days from
the date of the court’s order, no deposit shall be considered
to'have been made for the purpose of{subdivision (£} of See-
tion 1249a of the Code of (Civil Procedure].

{e} After any amount deposited pursmant to this chapter
has been withdrawn by a defendant, the court may not deter-

‘mine or redetermine the probable amount of compensation to

be leas than the total amount already withdrawn. £

{f) The plaintif may at any time inerease the amount :

deposited without making a motion under this section. In such
case, notice of the increase shall be served as provided in
subdivision (1} of Rection 1288.02°

Comment. Section 1268.03 is new. It supersedes Code of Civil Pro-
cedure Section 1243.5(d) whieh provided for redetermination of the
amount of probable just compensation. As to the duty of the plaintiff
and the power of the eourt to maintain the deposit in an adequate
amount, see &. H. Deacon Inv. Co, v, Superior Court, 220 Cal. 392, 31
P.24 372 (1984) ; Marblehead Land Co. v. Superior Court, 60 Cal. App.
644 213 Pae. 718 (1923).

Under[subdivision (f) of Code of Civil Procedure Section 1249althe
making of a deposit under this chapter establishes the date of valun.{itnn
,unless an earlier date is applicable, Subdivision (d) of Seetion 1268.03
denies that effect to the making of a deposit if the amount deposited
is determined by the court to be inadequate and is not incressed in
keeping with the determination. Subdivision (d) applies only where the
plaintiff has not taken possession of the property; if the plaintiff has
taken possession, snbdivision {¢) requires that the plaintiff incresse
the amount of the deposit in aceordance with the court’s order.

Section 1268.09 provides for recovery of any excessive withdrawal

after final determination of amounts in the eminent domain proceeding. .

- No provision is made for recovery, prior to such fipal determination,
of any ameunt withdrawn. Accordingly, subdivision{e) prevents de-
termination or redetermination of the amount of probable compensa-
tion to be less than the tota) sum withdrawn.

Subdivision (f} of Section 128802 iz included primarily so that the
deposit may be increased after entry of judgment without the need
for a court determination under this section,

=S

Nothing in this
subdivision pre-
cludes the eourt
from making a

.Getermination opr

redetermination:
that probable
Just compensation
is greater than
the amount withe
drawn.




COMPREHENSIVE STATUTE § 1268.04

Tentatively approved September 1970

Section 1268.04. Withdrawal of deposit prior to judgment

1268.04. Prior to entry of judgment, any defendant who
has an interest in the property for which a deposit has been
made under this ehapter may apply to the court for the with-
drawal of all or any portion of the amount deposited in ae-
cordance with Sections 126805 and 1268.06. The application
shall be verified, set forth the applicant’s interest in the prop-
erty, and request withdrawal of a stated amount. The appli-
cant shall serve-a copy of the application on the plaintiff.

Comment, Section 1268.04 is derived frorquection 1243.7(a), (o).

e

(former Code of Civil Proceiife’)

-6



COMPREHENSIVE STATUTE § 1268.05
Tentatively approved September 1970

Sechion 126B,05. Procedure for withdrawal

1268.05. (&) Subject to subdivisions (¢} and {d),

) the court shall order the amount requested in the ap-
plication, or such portion of that amount as the applicant may
be entitled to receive, to be paid to the applicant. No with-
drawal may be ordered until 20 days after service of a copy
of the application on the plaintiff, or until the time for all

-objections has expired, whichever is iater.
) {(b) Within the 20-day period, the plaintiff may file objec-
tions to withdrawal on the grounds:

{1} That other parties to the proceeding are known or be-
lieved to have interests in the property; or

{2) That an undertaking should be filed by the applicant as
provided in subdivision {e) or in Seetion
1268.06, or thet the amount of such an andertaking or the
sureties thereon are insuffieient.

(e} If an objestion is filed on the ground that other parties-
.are known or believed to have interests in the property, the
. plaintiff shall serve or attempt to serve on such other parties a

notice that they may appear within 10 days after sueh service -
and object to the withdrawal. The notice shall advise such par-
ties that their failure to object will result in waiver of any
rights against the plaintiff to the extent of the amount with-
drawn. The notice shall be served in the manner provided in
snbdivision () of Section 1262.04 for service of an order for
possession. The plaintiff shall report to the court (1) the names
of parties served and the dates of service, and (2) the names
and last known addresses of parties who have neither appeared
in the proceeding nor been served with process and whom the
plaintiff was unable to serve personally. The applicant may
serve parties whom the plaintiff has been unable to serve.
Parties served in the meanner provided in subdivigion ) of
Section 1269.04 shall have no claim against the plaintiff for

- compensation to the extent of the amount withdrawn by all
applicants. The plaintiff shall remain liable to parties having
an interest of record who are not so served, but if such
tability is enforced the plaintiff shall be subrogated to the
_rights of sueh parties under Section 1268.09.

{d) If any party objects to the withdrawal, or if the plain-
tiff so requests, the court shall determine, npon hearing, the
amounts to be withdrawn, if any, and by whom.

{e) If the eourt determines that an applicant is entitled
to withdraw any portion of a deposit that another party claims
or to which another person may be entitled, the court may re-
quire the applicant, before withdrawing such portion, to file
an undertaking. The undertsking shall secure payment to such
party or person any amount withdrawn that exceeds the
amount to which the applicant is entitled as finally determined
in the eminent domain proceeding, together with lepal interest
from the date of its withdrawal, If withdrawal is permitted
notwithstanding the lack of personal service of the application
for withdrawal upon anv perty to the proceeding, the court -
may also require that the undertaking indemnify the plaintiff
against any liability it may inenr under subdividion (e). The
undertaking shell be in such amount as is fixed by the court,
but if executed by an admitted gurety insurer the amount
shall not exceed the portion claimed by the adverse claimant
‘or appearing to belong to another person. The undertaking
may be executed by two or more sufficient sureties approved
by the court, and in such ease the amount shall not exceed
double such portion. '

-7-



COMPREHENSIVE STATUTE § 1268.05

Tentatively approved September 1970

(£) Tnless the undertaking is required primarily because
of an issue as to title hetween the applicant and anpther party
or person, if the underteking is executed by an admitted surety

insurer the applicant filing the undertagng ‘is entitled to
ver the premiumjpaid for the undertaking
* part of the recoverable eosts in the eminent domain proceeding.

Comment. Section 1268.05 is based on subdivisions (a), (¢), (), (e),

Code of Civil) and (f) of formersSeetion 1243.7. Unlike the subsections on whieh it is -
Procedure Be ection 1268.05 does not forbid withdrawal of the deposit if
notice of the applieation cannot be personally served upon all parties.

" The section permits the court to exercise its diseretion as to withdrawal -
in such cases, as to the amount to be withdrawn, and as to the require-
ment of an undertaking.

Nothing 'in this section precludes withdrawal of the deposit upon
stipulation of all parties having an interest in the property for which
the deposit was made,

Subdivision (£} has been added to permit recovery of the bond

_preminm as costs in the proceeding unless the necessity for the nnder- -
taking arises primarily from an issue of title. For use of the same -
distinetion in assessing the costs of apportionment proceedings, see

" Eode of Civil Procedure Section 1246.1hnd People v. Nogarr, 181 Cal,
App.2d 312, 5 Cal. Rptr. 247 (1960).




COMPREHE:SIVE STATUTE § 1268.06

Tentatively approved September 1970

Section 1268.046. Security when amount in excess of original deposit is
‘ withdrawn

1268.06. {a) If the smount originally deposited is in-
erensed pursuant to Section 126803 and the totel amount
songht to be withdrawn exceeds the amount of the original
deposit, the applicant, or each applicant if there are two or
more, shall file an undertaking. The undertzking shall be in
favor of the plaintiff and shall seeure repayment of any
amount withdrawn that exeeeds the amount to which the appli- .
cant is entitled as finglly determined in the eminent domain
proceeding, together with legal interest from the date of its .

- .withdrawal, If the undertaking iz executed by an admitted
surety insurer, the undertzking shall be in the amount by
which the total amount to be withdrawn exeegeds the amount
originally deposited. The undertaking may be executed by two
or more snfficient sureties approved by the court, and in such -
cage the undertaking shall be in double suck amount, but the
maximumn amount that may be recovered from such sureties
is the amount by which the total amount to be withdrawn
exceeds the amount originelly deposited.

(b} If there are two or more applicants, the applicants, in
lieu of filing separafe mndertakings, may jointly file & single
undertaking in the amount reguired hy subdivision (a). .

(e) The plaintif may waive the undertaking reguired by -
this section or may consent to an undertaking that is less than
the amount stated by this section.

{d) If the undertaking is executed by an admitted surety

e applicant filing the undertaking may recover the
reasonably premiumypaid for the undertaking
— SN—sa part of the re-

coverable costs in the emineni domsin proceeding.

fode of Civil Comment.  Section 126806 is the same in substance as subdivision
a b) of formerkSection 1243.7, Withdrawal by one or more defendan
Procedure of an amount in excess of the original deposit i posssble if the deposit

) hss been inereased as provided for by Section 1268.08.

except that the two-percent limitation
in the former secticn of the asmount

recovergble for a premium on an under-
teking has been replaced by the "reason-
ably paid" limitation.
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COMPRTETNSTVE STATUTE § 1268.07
Tentatively approved September 1970

Section 1268.07. Withdrowal of depesit after entry of judgment

126807, (a After entry of jufgreent, whether or not the
judgivent has Leen veversed, vacated, or set aside, any de-
fendant who has an intcrest iv the property for which a de-
posit has been wmade under this chapter yaay apply to the eourt
for the withdrewal of ail or any portion of the amount de-
posited.

(b} Sabject to subdivisions {e), (d), and (e}, upon appli-
cation of a defendant under this section, the cocrt shall order
that the defendant be paid the amount to whick he is entitled
under the judgment, whether or not such judgment has been
reversed, vacated, or et aside. .

(¢) If the amount deposited is not sufficient to permit pay- -
ment to all defendants of the amount to which they are en-
titied under the judgment, the court, upon application of a
defendent under this section, shall order that the defendant
be paid that portion of the amount deposited that the amount
to which he is entitled under the judgment bears to the total
amount of the jndgment. Nothing in thiz subdivision relieves
the plaintiff from the obligation imposed by subdivision (¢}
of Seetion 1268.03 to increase the amount of the deposit.

{d) Uron objection to sueh withdrawsl made by any perty
to the proceeding, the court, in its discretion, msy requirs the -
defendant to file an undertaking in the manner and upon the
conditions specified In Seetions 1268.05 and 1268.06 for with.
drawal of a deposit prior to entry of judgment. )

{e} No payment shall be made under this section unless the
defendant recetving payment fles (1) a satisfaction of the
judgment or (20 2 receipt for the money and an abandonment
of all elaims and deferses exeept his ¢laim to greater compen-
sation. : - :

Commeni. Sectior. 1268.07 is new, but it provides a precedure for

_ withdrawing deposits that was available urder former, Sections 1243.7 {Code of Civi

. and 1254. Under {orner practics, where a deposit was made to obtain Procedure
possession prior to juizment, the defendant was nonetheless entitled

" to procced under the comparatively simple provisions for withdrawal

"WE%MS%&@D 12534 after tiw entry of judgment, See Peopie v.

- Dittmer, 193 Cal. App.2d 681, 14 Cal. Rptr. 560 {1961), Section 1268.07
has been added to provide explicitly for this practice. Eection 1268,07
thus permits a defendant, after entry of judgment, to withdraw a
deposit that was made before judgwent umder the same simple pro-
cedure provided for withdrawal of a deposit made after entry of judg-
ment, Compare Nectign 1270.05 {withdrawsl of a deposit made after
entry of judgment}. Upen emiry of lhe judgment, any reason for mse
of the more complex pre-judgment withdravs! procedure {see Seetions
1268,06 and 1268.04) disappears.

Subdivision (¢) provides for the possible sitvation im which a de-
fendant applies to withdraw the amount to which he is entitled under
the judgment, but the amouxrt then on deposit is insufficient to satisfy
the judgment. The subdivision permits him to withdraw his propor-
tionate part of the amonnt on deposit. For example, if the amount of -
the deposit is $20,000, the total judpment is for $30,000, and the par-
ticular defendant is entiiled to $15000 under the judgment, the sub-
division permits him fo withdraw $10.000. The subdivision thus obviates
any question as to the entitlement of a defendant in sach a situation
and prevents withdrawal of a disproporiionate share of the deposit

" by any partienlar defendant.

Subdivision (d) authorizes the eourt to reguire an uvndertaking to
secure repayment of an exeessive withdrawal, The subdivision thus per-

w}Cm



COMPHEHENSIVE STATUTE § 1268.07

Tentatively approved September 1970

_mits the court to protect the condemnor or another defendant in a case -
in which the eourt believes that it is likely that the judgment entered
will be vacated, reversed, or sot aside and that the ultimate recovery by
the applicant in the proceeding will be less than the amount to which he
is entitled under the judgment. The subdivision makes any such re-
quirement discretionary with the court; it does not entitle any perty
to the proceedings to insist upon an undertaking. Further, the subdi-
vision contemplates that any objeetion to withdrawal will be made
known to the court by the objecting party; it imposes mo duty upon
either the court or the applicant to ascertain whether a party may have
such an objection.

Subdivision (e) requires the defendant receiving payment te file
either {1) a satisfaction of judgment or (2) « receipt and an abandon-
ment of eluims and defenses other than his claim te greater compensa-
tion. The requirement is the same as the one imposed in conneetion.
with the withdrawal of a deposit made after entry of judgment. See
Section 1270.05(b).

-11-



COMPREHENSIVE STATUTE § 1268.08

TENTATTVE RECOMMENDATION

(Printed September 1967)

Section 1268.08. Withdrawal waives oll defenses except claim to greater
compensation

1268.08. If any portion of the money deposited pursuant to -
this chapter is withdrawn, the receipt of any such money shall
constitute a waiver by operation of law of all claims and
defenses in favor of the persons receiving such payment exeept
a claim for greater compensation. Any amount so paid to any
party shsll be eredited wpon the judgment in the eminent
domain proceeding.

Comment. Section 1268.08 restates the substence of subdivision (gz)

Code of Civil| GFformenySection 1243.7. In addition to the defendant’s waiving claims
Procedure and defenses other than the claim to greater compensation, withdrawal

of the deposit may alse entitle the plaintiff to an order for possession.

See Section 1269.06. Cf. Peaple v. Gutierrez, 207 Cal. App.2d 758, 24
Cal, Rptr. 781 (1962),

Y-



COMPREHENSIVE STATUTE § 1268.09

Tentatively approved September 1970

Section 1268.09. Repoyment of amount of excess withdrawal

1264.00. Amny amount withdrawn
amount to whieh he is entitled as

by a party in excess of the
finally determined in the

eminent domain proceeding shall be paid to the party entitled
to sueh amount, together with legal interest from the date of

its withdrawal.. The court whic
ghall enter judgment accordingly.

h ordered such withdrawal
If the judgment is not paid

within 30 days after s entry, the court may, on motion, enter

judgment against the sureties, i

interest.

Comm.am. Yoction 1268.09 restates the s

of former"Section 1243.9.

(Gode of Civil Procedure )

-13-
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COMPREHENSIVE - STATUTE § 1268.10
Tantatd vely épproved September 1970

Section 1268.10. Limitation on use of evidence submitted in connection with
deposit .
1268.10. Neéither the amount deposited nor any amount

withdrawn purseant to this ehapter shall be given in evidence
or referred to in the trial of the issue of compensation.

Coamment. Section 1268.10 restates the substance of subdivision
(e) of former Code of Civil Procedure Section 1243.5. TIts purpose
is to encourage the plaintiff to ﬁake aplgﬂequate deposit by pre- |
venting the amount depositeﬁ or withdrawn from being given in evi-
dence qh the issue of canpeﬁsatiﬁn; This sectioﬁ-does not prevent
the défense either fram using the appraisal data for imﬁeachment
purposes or from calling the appraiser as apn expert witness on its

its own behslf. See People v. Cowan, 1 Cal. App.3d 1001, 81 Cal.

Rptr. ?13 (1969) .

i,



COMPREHENSIVE STATUTE § 1268.11

Tentatively approved September 1970

Se;ﬁ;n 1268.11. Deposit in State Treasury unless otherwise required

1268.11. {a) When money is deposited as provided in this
chapter, the court shall order the money to be deposited in the
Qtate Treasury or, upon written request of the plaintiff filed
with the deposit, in the county treesury. If money is depesited
in the State Trepsury pursuant to this section, it shall be -
held, invested, deposited, and disbursed in the manner speci-
fied in Article 9 (commencing with Section 16425) of Chapter
9 of Part 2 of Division 4 of Title 2 of the Government Code,
and interest earned or other increment derived from its invest-
ment shalt be apportioned and disbursed in the manner Epeei-
fied in that article. )

" (b) As between the parties to the proceeding, money de-
posited pursuant to this chapter ghall remain at the risk of the
plaintiff until paid or made payable to the defendant by order.

= of the court. ' .

. Comment. Subdivision (a of Sectivn 1268.11 is the same in sub-
stance as former{Section 1243.6. bubdivision h) 18 based on the first
two sentences of subdivision (h) of forrgﬂection 1254,

ode of Civil
Procedure

(Code of Civil Procedure

=15~



COMPREHENSIVE STATUTE § 1263.01 et seq.

Tentatively approved September 1970

CHAPTER 2. POSSESSION PRIOR TG JUDGMENT

Comment. This chapter provides for orders for possession prior to
judgment and supersedes Code of Civil Procedure Sections 1243.4 and
1243.5. Orders for possession subseguent to judgment are governed
by Chapter 3 {commencing with Qection 1270.01). See Section 1270.02.

-16~



COMPREHENSIVE STATUTE § 1269.01

Btaff recommendetion

ﬁ 1269.01. Application for order for possession prior to judgment

1269.01. If the piaintiff is & public emtity or a public utility,
the plaintiff may apply to the court for an crder for possession under
this chapter at the time of filing the complaint or at any time after
filing the complaint mnd prior to entry of judgment. The application
for the order for possession shall be made by motion. Notice of the
poticn shall be served in the same manner as an order for possession

is served under Section 1269.0k.

Comment. Section 1269.01 permits the condemnor, if a public entity or
public utility, tc make application for an order for possession prior to
Judgment in sny condemnation cage. Under former Code of Civil Procedure
Section 1243.4, possession prior to judgment was allowed only if the taking
wan for right of way or reservoir purposes, and the right to immediste
possession was limited to public entities; public utilities did not have
the right to obtain immediate possession.

Section 1269.01 requires thet notice be given of the motion for the
order for possession. Former Code of Civil Procedure Section 1243.5(a)
provided an ex parte procedure for obtaining an order for immediate posses-
sicn, a procedure that appears to viclate the due process clause of the
Fourteenth Amendment to the U.S, Constitution, which requires an opportunity

for interested persons to be heard.

-17-



COMPREHENSIVE STATUTE § 1269.02

Staff recommendation

§ 1269.02, Hearing

1269.02. {(a) On hearing of the motion for the crder for posses~
sion, the court shall consider all relevant evidence, including the
schedule or plan of operation for execution of the public improvement
and the situation of the property with respect to such schedule or
plan, and shall meke an order that authorizes the plaintiff to take
possession of the property if the court determines all of the following:

{1) The plaintiff 1s entitled to take the property by eminent
domain.

{2) The plaintiff needs possession of the property prior to
Judgment.

(3) The plaintiff haes deposited the amount indicated by an
appraisal toc be the compensation for the taking of the property in
accordance with Chapter 1 (commencing with Secfion 1268.01).

(b) Before making sn order for possessicn under this chapter, the
court shall:

{1) Dispose of any pending moticn under Section 1268.03 to deter-
mine or redetermine the probable amount of compensation and, if an
increase in the amount of the deposit is determined, shall require the
additional amount toc be deposited by the plalntiff.

{2) Determine the date efter which the plaintiff is authorized to
take possession, which date shall be not less than 60 days after the

making of the order and shall take intc conslderation the need of the

=18-
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CCMPREHENSIVE STATUTE § 1269.02

StePf recommendation

plaintiff for early possession of the property and the hardship the

owner or occupant will suffer if possession is taken before judgment.

Comment. Section 1269.02 specifies the determinations to be made at
the hearing on the motion for immediate possession.

Subdivieion (a). The required findings that the plaintiff is entitled

to teke the property by eminent domain, and that the plaintiff has deposited
the amount of probable just compensation, are derived from former Code of
Civil Procedure Section 1243.5(b). The requirement that plaintiff shew a
need for immediate possession is new to California but is based upon
comparable provisions in other jurisdictions. See, e.g., I1l. Stat. Ann.,

Ch. 47, §§ 2.1-2.3 (Supp. 1966); Dep't of Pub. Works & Bldgs. v. Butler Co.,

13 111,23 537, 150 N.E.2d 124 (1958). See also Taylor, Possession Prior to'
Final Judgment in California Condemnation Procedure, 7 Senta Clara Lewyer 37,
81-86 (1966}.

Subdivision (b}. With respect to paragraph (1) of subdivision (b}, see

Section 1268.03 and the Comment to that section.

Paragraph (2) of subdivision {b) provides a minimum 60-day period folliow-
ing the rendering of the order before possession can be physically sasumed,
Because the order is cbtained by regularly noticed motiocn, the time period is
computed from the date of the order, rather than the date of its service. How-
ever, if the order is not promptly served, the pericd is tolled under Section
1269.0k. The 60-day pericd ie & minimum period; the period is to be determined

by the court in each case, tsking into account the need of the plaintiff for

-19-



COMPREEENSIVE STATUTE § 1269.02

Staff recommendation

possession of the property and the hardship to the defendant. Nothing in
subdivision (b) should be conetrued to limit the state's ability to take
property immediately in case of an emergency.

Review of orders authorizing or denying possession. Under former

statutes, Judiclal decisions held that an appeal might not be taken from an
order authorizing or denying possession prior to judgment. Mandamus, pro-
hidition, or certioreri were held to be the appropriate remedies. See

Central Contra Costa Sanitary Dist. v. Superior Court, 34 Cal.2d 845, 215

P.2d 462 (1950); Weiler v. Superior Court, 188 Cal. 729, 207 P. 247 (1922);

State v. Superior Court, 208 Cal. App.2d 659, 25 Cal. Rptr. 363 (1962);

City of Sierra Madre v. Superior Court, 191 Cal. App.2d 587, 12 Cal. Rptr.

836 (1961). However, an order for possession following entry of judgment
has been held to be an appealable order. 8an Francisco Unified School Dist.

v. Hong Mow, 123 Cal. App.2d 668, 267 P.2d 349 (1954). No change is made in
these rules a8 to orders made under Sectlon 1269.02, or Chapter 3 (commencing
with Section 1270.01).

Note: See note to Section 1269.0L.



CCMFREHENSIVE STATUTE § 1269.03

Btaff recommendstion

§ 1269.03. Contents of order for possession

1269.03. The order for possession shall:

(a} Describe the property and the estate or interest to be
acquired, which description may be by reference to the complaint.

(b) State the date after which the plaintiff is authorized to

take possession of the property.

Compent. The contents of the order for possession are gubstantially
the same as those of former Code of Civil Procedure Section 1243.5(b). How-
ever, the requirement that the order state the amount of the .deposit has
been eliminated; Section 1268.02 requires that a notice of the making of &
deposit be served on interested parties. Also, the requirement that the
order state the purpose of the condemnetion has been omitted since immediate

possession is now authorized for any public use.
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Section 1269.04. Service of order for possession

1269.04. (r) As used in this section, “‘record owner’’
mesns both (1} the person in whom the legal title to the fee
appears to be vested by duly recorded deeds or other instru- .
ments and {2) the person, if any, who has an interest in the
property under a duly recorded lesse or agreement of pur-

%

chase. ] o or such longer
(b) At least 60 days,prior to the time on is taken 1 time as the
pursnani to an order for possession mAde under on

1269.03, the pinintiff shall serve a copy of the order on the gourt prescribes,

record owner of the property and en the oceupants, if any.

(€ At least 30 days prior to the time possession in taken
pursuant to an order for possession made under Seetion
1269.06, the plaintiff shall serve a copy of the order on the
record owner of the property and on the occupants, if any.

(@ Service of the order shall be mede by personal service
nnless the person on whom servise is to be m_ade hnsprevx_nunly
appeared in the proceeding or been served with summons in the
proceeding. If the person has appeared or been served with the
summons, service of the order for possession may be made by
mail upon sueh person and his attorney of record, if any.

(¢) H a person required to be personally served resides out -
of the state, or has departed from the state or cannot with due
diligence be found within the state, the plaintiff may, in lieu of
such personal service, send a copy of the order by registered or
certified mail addressed to such person at his last lmown
address. ]

_ (£} The court may, for good cause shown on ex parte appli-
cation, authorize the plaintiff to take posseasion of the property
without serving & copy of the order for possesiion upon &
record owner not occupying the property.

{Z) A single service upou or mailing to one of several per-

sons having & common business or residence address is suffi-

© cient.
Comment. Section 1269.04 is derived from former,Section 1243.5(e). - Cogi of Civil
The requirement that an affidavit be filed concerning service by mail ocedure

has been eliminated. Subdivision (f§) is a clarification of a sentence in
the first paragraph of,Section 1243.5(c). The term ‘‘address’ refers
o & single residential unit or place of business, rather than to several .
such units or places that may happen tc have the same street or post:
office ‘address.’” For example, each apartment is regarded as having a
“geparate address although the entire apartment house may have a single

street address.

former Code
of 0ivil
Procedure

Note: The 60-day nptice requirement does not, of
course, apply to an emergency taking pursuant to the
police powers, a matter that also is under study.
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Tentatively approved September 1370
(for relocation purp@

e

———
Section 1269.05. Deposit) on motion of certain defendants

1268.05. (a) If the property to be taken includes a dwell-
ing containing not more than two residential units and the
dwelling or one of its units is occupied as his residence by a
defendant, and if the plaintiff has not deposited probable just
compensation in accordance with Chapter 1 (commencing with
Section 1268.01), such defendant may move the court for an
order determining the amount of such compensation for the
dwelling and so much of the land upon which it is construeted
as may be required for its convenient use and occupation. The
notjce of motion shall specify the date on which the moving
party desires the deposit to be made. Such date shall not be
earlier than 30 deys after the date noticed for the hearing of
the motion snd may be any later date. The motion shall be

heard and determined in the same manner as a motion made .
to modify o deposit under Section 1268.03. Lf the court deter-

(b) The court shall make its order determining the prob- mines thet the defend-
able just compensation, If the plaintiff deposits the amourit - | ant will use the
stated in the order on or before tl?ﬁe date spem%ed by the mov- amount deposited for
ing party (1)} interest upon that smount shall not accruoe relocation purposes

and (2) the plaintiff may, after making the deposit and upon only.
ex parte application to the court, obtain an order for posses-
sion that authorizes the plaintiff to take possession of the
property 30 days after the date for the deposit specified by
the moving party. If the deposit is not made on or before the
date epecified by the moving party, the compensation awarded
in the proceeding to the moving party shall draw legal interest
from that date.
(e} If the proceeding is abandoned by the plainiiff, the
amount of such interest may be recovered as costs in the pro-
- teeding in the manner provided for the recovery of other costs
and disbursements on abandonment. If, in the proeeeding, the
eourt or & jury verdiet eveantually determines the vompensation
that would have been awarded to the moving party, then snch
interest shall be computed on the amount of such award, If no
such determination is ever made, then sueh interest shall be
computed on the amount of probable just compensation ag de-
termined on the motion. The moving party shall be entitled to
the full amount of such interest without offset for rents or

other income received by him or the value of his econtinued
- possession of the property.
(d) The filing of 2 motion pursuant to this section econsti-
tutes & waiver by operation of law, conditioned upon subse-
quent deposit by the plaintiff of the amoant determined to be
probable just compensation, of all elaims and defenses in favor
of the moving party except his claim for greater compensation,
{e) Notice of a deposit made under this section shall he .
served as provided by swbdivision (a) of Section 1268.02. The defendant may withdraw

the deposit in accordance with Chapter 1 {cmencing with Section
1268.01) on condition the deposit is used for relocation purposes only.

{£} No motion may be made by a defendant under this sec-
tion after entry of judgment in the proceeding unless the
judgment is reversed, vacated, or set aside znd no gther Judg-”
ment is entered.

Comment,  Section 1269.05 is new. Except as provided in this section,
the depositing of probabie just compensation pursuant to Chapter }
(commencing with Section 1268.01) or the taking of possession pur-
suant to this chapter is optional with the plaintiff. If a deposit is not

23



COMPREHENSIVE STATUTE § 1269.05
Tentatively approved September 1970

made and possession is not taken, a defendant is not entitled to be
paid until 30 days after final judgment. [Code of Civil Procedure Sec.
tion 1251] Section 1269.05 makes available to hemeowners a proeedure

by which probable just compensation may be determined, deposited. /fop relocation
and withdrawn (Withia o relatively B¥ief period after THs Eginning oses !
of the proceeding. For a comparable but mueh broader provision, see purp

Pa. Brar. Anxw, Tit. 26, § 1-407(b) (Supp. 1966).
Although Section 126205 does not require the plaintiff

.the amount determined, if no deposit is made interest on th E:ode of Civil "

award beginz to acerue. See(Seetion 1255b{a}(4j. If the proceeding Procedure

is abandoned, the interest is computed on the amount determined by

the court to be probable just compensation, This section apart, in- ode of Civil
terest would not begin 10 acerue until entry of judgment. See 100 Procedure
1255b(a){1)]] Interest does not acsrue as to any smount depogited

‘under this section after the date the deposit is made. See,Section ffPode of Civil

1255b(Q) (2] Procedure
Under subdivision {b), the timely making of a deposit under this

section entitles the plaintiff to an order for possession effective 30

days after the date for the making of the deposit specified in the notice
.of motion served by the moving party.

to deposit

Under subdivision (c), abandonment by the plaintiff
entitles the defendant to recover interest-in the manner
provided for recovery of other costs, as prescribed in
[subdivision (e) of Code of Civil Procedure Section L255a].
The plaintiff may not abandon, however, if the defendant,
to his detriment, has substantially changed his position
in justifiable reliance upon the proceeding. LCode Civ.

Proc. § 1255a(b).]

The reference in subdivision (&) te the amount of land required for
the ‘‘convenient use and occupation’’ of the dwelling is taken from
Bection 1183.1 of the Code of Civil Procedure, which deals with me-

.chanic’s liens. The limitation precludes application of this seetion to
land being taken and owned in coramon with the dwelling but unneces.
sary to the convenient use of the dwelling. :

w2l
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Tentatively approved September 197G

Section’ 1269.06. Right of plointiff to take possession after vacation of prop-
erty or withdrowal of deposit

1269.06. (&) If the plaintiff has deposited probable just
compensation pursuant to Chapter 1 (commencing with Section
1268.01), possession of the property or property interest for
which the deposit was made may be taken in accordance with

. this seetion at any time after each of the defendants entitled to
possession :

(1) Expresses his willingness to surrender possession of the
property; or

(2) Withdraws any portion of the deposit.

(b} The plaintiff may apply ex parte to the court for an -
order for possession. The court shall anthorize the plaintiff to
take possession of the property if the court determines that the
plaintiff has deposited probable just eompeusation pursuant to
Chapter 1 {commencing with Section 1268.01) and that each
of the defendants entitled to possession has:

(1} Expressed his willingness to surrender possession of the
property; or

(2) Withdrawn any portion of the deposit.

{e) The order for possession shall:

(1) Rerite that it has been made under this section.

(2) Describe the property and the estate or interest to be
acquired, which deseription may be by reference to the com-
plaint,

(3} Btate the date after which plaintiff is authorized to take
posseasion of the property. Unless the plaintiff requests a later
date, such date shall be the carliest date on which the plaintiff
would be entitled to take possession of the property if service
were made under subdivision {g) of Section 1269.04 on the
day the order is made.

Comment. Section 1269.06 is new. Chapter 1 {commencing with Sec-
tion 1268.01) permits the plaintiff to deposit probable just compensa-
tion whether or not it obtains an order for possession. This seetion
makes applicable to withdrawal of a deposit made prior to judgment
the anulogous rule that applies when a deposit made after judgment
is withdrawn. Cf. People v. Gubierrez, 207 Cal. App.2d 759, 24 Cal.
Rptr. 781 (1862). It also permits the plaintiff to take possession of
the property after esch of the defendants entitled to possession has _
expressed his willingness to surrender it. Service of the order for pos-
session is required by subdivision () of Section 1269.04.

-25.
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Tentatively approved September 1970

Section 1269.07. Taking possession does not waive right of appeal

1269.07. The plaintiff does not abandon or waive the right
to appeal from the judgment in the proceeding or to Tequest
a new trial by taking possession of the property pursuant o
this chapter.

Comment. Section 1260.07 is the same in substance as formenSection M Code of Civil '\
1243.5(f). The lunguage has been changed to precinde implied watver Proced
of appeal or right to new trial by tuking possession pursuant to any

order obtained under this chapter, including orders under Seetion

1269.05. Under Section 126808, the defendant also retains his right

to appeal or to request a new tris} upon the issge of compensation -
even though he withdraws the deposit made by the plaintiff, However,

such withdrawal does waive all claims and defenses other than the

claim to ebmpensation.

“26~
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Tentatively approved September 1970

Section 1259.08. Court moy enforce right to possession

1269.08. The court in which a proceeding in eminent do-
main i brought has the power to: )

{a) Determine the right to possession of the property, as
between the plaintiff and the defendants, in accordance with

Division 7 {eommencing with Section 1268.01),

. (b) Enforee any of its orders for possession by appro-
priate process.

(e} Stay any actions or proceedings brought agsinst the
plaintiff arising from possession of the property.

Comment. Section 1269.08 is'new. Subdivision (e} is derived from a
sentence formerly contained in Code of Civil Procedure Section 1334,
In general, the section codifies judicial decisions which hold that, after
an eminent domain proceeding is begun, the court in which that pro-
ceeding is pending hay the exclusive power to determine the respective
righte of the plaintiff and of the defendants to possession and to en-
force its determination. See, c.g., Neale v. Superior Court, 77 Cal. 28,
18 Pac. 780 (1888); In rc Bryonm, 65 Cal. 375, 4 Pac. 304 (1884);

" San Bernardino Valley Municipal Water Dist. v. Gage Canal Co., 226
Cal. App.2d 206, 37 Cal. Bptr. 856 (1964). In addition to the writs
of possession or writs of aussistance which the court may issue and
enforce in exercise of its general jurisdiction {see Marblchead Land
Co. v. Los Angeles County, 276 Fed. 305 (8.D. Cal 1921} ; 3 WiTkIN,
CavworNia DProceptre, Ewforcement of Judgment, § 64 (1954)),
orders for possession contemplated by the section include those made
under Chapter 2 (commencing with Seetion 1269.01) of Division 7,

C_‘hapter 3 (commencing with Seetion 1270.01) of and [Sec-
tion 1253 of Code of Civil Procedurel (ptvision 7,)

-27-
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COMPREHENSIVE STATUTE § 1270.01 et seq.

Tentatively approved September 1970

CHAPTER 3. DEPOSITS AND POSSESSION AFTER JUDGMENT

Comment. This chapter relates to deposits that may be made and
orders for possession that miay be obtained after entry of the *‘inter.
loeutory judgment’’ in condemnation. The chapter supersedes former
Section 1254 and eliminates whatever distinetion there may have bee
between deposits made under{Section 1252 andd{Section 1354, of the Code of
this chapter, there is but one uniform post-judmment deposit procedure, -

As to the distinetion between the ““judgment’ and the ““fnal judpg- Civil Procedure.
ment™ in eminent domain proceedings, see, Section 1264.7}and Rell. &ode of Civii™
flower City School Dist. . Skagys, 52 Cul.2d T8, 339 P.9q B4R {1959},




COMPREHENSIVE STATUTE § 1270.01

Tentatively approved September 1970

Section 1270.01. Deposit after judgment

1270.01.. (a) Unless the plaintiff has made a deposit under
Chapter 1 (commeneing with Section 1268.01} prior to entry
of judgment, the plaintiff may, at any time after entry of
Judgment, deposit for the defendants the amount of the judg-
ment together with the interest then due thercon. The deposit
may be made notwithstanding un appesl, a motion for a new .
trial, or a motion to vaeate or met aside the judgment, and
may be made whether or not the judgment has been reversed,
vacated, or set aside.

(b) Upor making the deposit, the plaintiff shall serve a notice
that the deposit has been made on all of the other parties to the
proceeding determined by the judgment 1o have an interest
in the money deposited thereon. Service of the notice shall be
made in the manner provided in Section 1270.03 for the service
of an order for possession. Service of an order for possession

ander Section 1270.03 is sufficient compliance with this sub-
division. Code of Civil
Comment. Subdivision (a) of Seetion 1270.01 is similar to subdi- Procedure

vision (a) of formersSection 1254, However, the deposit provided for

in this subdivision is merely the amount of the judgment and acerued
interest. The provision for an additional sum to seecure payment of
further compensation and costs is contained in Section 1270.04. In addi-
tion, the deposit may be made under this seetion without regard to an

order for possession. Thia section thus supersedes the deposit procedures /Oode of Civil
formerly provided bysSections 1252 and 1254, Although this seetion Procedure
applies only to the making of a deposit after judgment, a deposit made

before judgment may be increased after entry of judgment pursuant

to subdivision (£} of Seftion 1268.03.
Subdivigion (b) is new. In requiring that notice of the deposit be

given, it parallels Section 1268.02 which requires that notice of a pre-

Judgment deposit be sent to the parties having an interest in the prop- (Code of Civil
erty for which the deposit is made. Under former,Section 1254, the de-
fendant received notice that the deposit had been mede only when

. served with an order for possession.
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Section 1270.02. Order for possession

1270.02. (2} If the plaintiff is not in possession of the
property to be taken, the plaintiff may, at any time after entry
of judgment, whether or not the Judgment has been reversed,
-vacated, or set aside, apply ex parte to the conrt for an order
for possession, and the court shall anthorize the plaintiff to
take possession of the property pending conclugion of the liti-
gation if .

(1) The judgment determines that the plaintiff is entitled
to take the property; and ,

(2) The plaintif has deposited for the defendants an
amount not lese than the amount of the judgment, together
with the interest then due thereon, in aceordance with Seetion
1270.01 or Chapter 1 { eommeneing with Section 1268.01).

(b) The eourt’s order shall state the date after which the
plaintiff is authorized to take possession of the property. Unless
the plaintiff requests a later date, such date shall be 10 days
after the date the order is made.

Comment. Section 1270.02 restates the substan;be of 2 portion of sub-
division (b) of former,Section 1254, :

(Code of Civil Procedure >

-30=
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~Section 1270.03. Service of order

1270.03. At least 10 days prior

COMPREHENSIVE STATUTE § 1270.03 -
Tentatively approved September 1970

to the date possession is

1o be taken, the plaintiff ghall serve & copy of the order for
possession upon the defendants and their attorneys, either per-
sonally or by mail, A single serviee upon or mailing to one of
several persons having a common business or residence address

is sufficient.

Comment. Section 1270.08 is the same in suhetance es subdivision -
Code of Civil ¢} of formersSection 1254 With respect to the last sentence, see the
Procedure Comment to Section 1269.04, o _



COMPREHERSIVE STATUTE § 1270.04
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Section 1270.04, Increase or decrease in amount of deposit

. 1270.04. At any time after the plaintiff hag made a deposit
upon the judgment pursuant to this chapter, the court may, .
upon motion of any defendant, order the plaintiff to deposi .
sreh additional amount as the eourt determines to be DECRIRATY
to secure pavment of any further compensation, costs, or
interest that may be recovered in the Proceeding. After the .
making of suck &n order, the sourt may, on motion of any
party, order an increase or a decrease in such additional

. smount, L r’_"Code of Civil
Commaent. Section 1270.04 supersedes subdivision {(d) of former|Sec. Proced

tion 1254. The additional amount referred to in Section 1270.04 is the
amount determined by the court to be necessary, in addition to the
amount of the judgment and the interest then due thereon, to secure.
Ppayment of any further compensation, costs, or interest that may be
recovered in the proceeding. Deposit of the amount of the judgment
itaelf after entry of Jadgment is provided for by Seetion 1270.01. . {Code of Civil
Former, Section 1254 was construed to make the amount, if any Procedure
" e j'ﬂ rment O
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Tentatively approved September 1970

Section 1270.05. Withdrawal of deposit
1270.05. (a) Any defendant for whom an amount has been
deposited upon the judgment pursuant to this chapter is en-
titled to demand and reeeive the amount to which he is entitled
. under the judgment upon obtaining an order from the court,
‘whether or not such judgment has been reversed, vacated, or
set aside. Upon application by sueh defendant, the eourt shall -

A order that such money be paid to him upon his filing (1) a

satisfaction of the judgment or {2) a receipt for the HoRey .
- and an abandonment of all claims and defenses except his
elaim to greater compensation.

(b) Upon objection to such withdrawal made by any party
to the proceeding, the court, in its discretion, may require the
defendant to file an undertaking in the manner and npon the
conditions specified in Ssctions 1268.05 and 1268.06 for with-

: drawal of a deposit prior to entry of judgment.
Comment. Section 1270.5 is based on subdivision (£} of former,Sec- [Code of Civil
tion 1254, © . . . Procedure
FormerSection 1254 was eonstrued to permit the defendant to with-

draw any amount paid into court npon the judgment, whether or not
the plaintiff applied for or obtained an order for possession. See People

v. Gutierrez, 207 Cal. App.2d 759, 24 Cal. Rptr. 781 (1962). That eon-
former Codeﬁ

“atroetion is continued in effect by Section 1270.05. Inferentially, Section
on ih

1254 permitted withdrawal only of the amount deposited upon the | Civil Procedure
judgment and not the additional amount, if any, deposited as security.

That construction also is continued in effect.
For the provision for withdrawal after entry of judgment of a de-

' posit made prior to judgment, see Section 1268.07.
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Tentatively approved September 1970

Section 1270.06. Repayment of amount of excess withdrawal

1270.08. When money is withdrawn pursuant te this chap-
ter, any amount withdrawn by a person in excess of the amount
to which he iz entitled as finally determined in the proceeding
shall be paid without interest to the plaintiff or other party
entitled thereto, and the court shall enter the Jjudgment ge-

cordingly.

Comment. Section 1270.06 is the same in substance as subdivigion

(&) of formESection 1254,
(Code of Civil Procedure ™)

03’"" .
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Tentatively approved September 1370

Section 1270.07. Taking possession does not waive right of appeal

1270.07. The plaintiff does not abandon or waive the right
to appeal from the judgment or to request a new trial by de-
positing the amount of the judgment or taking possession
pursnant to this chapter. .

Comment. Bection 1270.07 is the same in substunee as subdivision
{e) of former, Section 1254, Under Seetion 127005, the defendant ma
also retain his right to appeal or to request a new trial upon the issue
of compensation only even though he withdraws the deposit. This may
be aceomplished by filing a receipt and waiver of all claims and de-. .
fenses except the claim to greater compensation. Cf. People v. Gutier-
rez, 207 Cal. App.2d 759, 24 Cal. Rptr, 781 (1962).

Code of Civil
Procedure




COMPREHENSIVE STATUTE § 1270.08

Tentatively approved September 1970

-Section 1270.08. Deposit in State Treasury unless otherwise required

1270,08. Money deposited as provided in this chapter shall
be deposited in accordance with Seetion 1268.11 and the provi-
sions of that section are applicable to the money so deposited.

Comment. Section 127008, which incorporates by reference Section

1268.11, supersedes a portion of subdivision (h) of former*Section
1254,

Code of Civil
Procedurse
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COMPREHENSIVE STATUTE § 2hgo

Staff recommendation

Procedure
DIVISION 8. PROCEDURE
Ciapter 5. Response to Complaint
§2400. anever

2400. (a) Wwithin 30 days of the service of summons upon him
a condemnee shall serve an answer.

(b) The answer shall state:

(1) fThe caption of the action.

(2} A description of the property in which the condemnee claims
an interest and the nature and extent of the interest claimed.

(3) The neme and address of the condemnee or the person desig-
nated as agent for service of notice of all proceedings affecting

the condemnee's property.

Comment, Section 2400 replaces in part former Section 1246 of the
Cede of Civil Procedure which stated certain requirements for an ansver
to a complaint in condemmation proceedings. Section 2400 retains the re-
quirement that the condemnee describe the property ir which he claims an
interest and the nature and extent of that interest. However, the former
requirement that he set forth an itemization of the damages claimed has
been eliminated. The answer provided by Section 2L00 is
similar in form and effect to the notice of appearance provided in federal
condemmation proceedings. See Rule 71A(e) of the Federal Rules of Civil

Procedure.
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Staff recommendation

[Note: This section has not been approved by the Commission.
Furtber study will be undertaken to determine how
right to take issues should be raised and resolved. ]

Procedure

§ 2401, Preliminary cbjections

2401, {a) A condemnee desiring to raise any defense to the
taking of his property shall file and serve upon the condemnor
preliminary objections to the complaint for condemnation within
45 days after the service of summons upon him or within such
longer period of time as is stipulated or as the court may aliow
upon gocd cause shown. A condemnee who needs additional time to
prepare preliminary objections, shall apply to the court for such
time within the 45-day period.

(b) All defenses shall be raised at one time and in one
document. They may be inconsistent. The grounds for each de-
fense shall be specifically stated. Any defense not raised by a
timely preliminary objection is waived unless the court for good
cause shown determines otherwise.

(¢) Within such perlod as the court determines is reasonable,
the court shalil determine all rreliminary objections and shall make

such preliminary or final orders as are required.

Comment. Section 240l eets forth the procedure to be followed by a

condemnee desiring to raise any defense to the taking of his property.



COMPREHENSIVE STATUTE § olioy

S5taff recommendstion

The section makes significant changes in form but is similar in substence
to former law. Formerly, the condemnee was required to raise objections
to the taking of his rroperty by demurrer or answer. See )

People 'v. Superior Court, 68 Cal.2d 206, 436 P.2d 342, 65 Cal. Bptr.

342 (1968)(ansver); People v. Chevalier, 52 Cal.2d 299, 340 P.2a 598 (1959)

(enewer); Harden v. Superior Court, 4% Cal.2d 630, 284 p.2d4 9 (1955)

(denmrrer). These pleadings have been replaced in condemnation proceed-
ings by the answer (see Section 2400 and Comment thereto) and preliminary
objections. As before, however, the condemnee is required to raise his
objections early in the proceedings. Subdivision (a) of Section 240L ree
qQuires preliminary objections to be filed and served by the condemnee
upon the condemnor within 45 days after the condemnee has been served with
the summons and compiaint. This time perlod may be extended by stipula-
tion of the parties or upon application and for good cause--for example,
to permit discovery or the acquisition of rreliminary appraisal reports
where this information would be vital to an informed decision (see Sec-
tion 421).

Subdivision (b) requires the condemnee to ralse his defenses at one
time, in one document and to state specifically the grounds for each
defense. These requirements are generally consistent with former deei-
sional law that, for example, required the condemnee to affirmatively
allege how or in what manner a proposed use would not be public or speci-

Pfic facts indicating an abuse of discretion, i.e., an intention not to

-3~
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Staff recommendation

use the property as resolved. See People v. Chevalier, supra. Failure

to raise a defense by timely objection constitutes a waiver of that
defense except where judicial relief is granted upon a showing of good
cause~-for example, where the condemnee has been misgled by a condem-
nor's failure to properly plead its statutory authority. See Sections
boi(e), &12(b).

Where preliminary cbjections have been properly and timely raised,
subdivision (c) directs the court to determine them prouptly meking any
preliminary or final orders required. Subdivision (¢) merely continues
prior law inscfsr as 1t requires the issues raised by preliminary objece
tions to be tried by the court. See People v. Ricelardi, 23 Cal.2d 390,

14k P.2d4 799 (1943).

[Bote: Subdivision (c) reflects the policy decision that preliminary ob-
Jections should be disposed of promptly--generally well in advance of
the valuation trial, if the latter is necessary. Prompt disposition will
permit the parties to either avoid the expensive preparations necessary
for trial of the issue of compensation or at least plan with greater
certainty concerning the issues that will be involved. Present law pre=
sents a varlety of procedures--for example, a hearing held on a motion

to strike a portion of the complaint, People v. Superior

Court, supra; prior, separate trial .as g special defense not C

lnvolving the merits, County of San Matec v. Bartole, 184 Cal. App.2d

lim
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Staff recommendation

422, 7 Cal. Rptr. 569 (1960); trial in conjunction with the issue of

compensation, Anabeim Union High School Dist. v. Vieira, 241 Cal.

App.2d 169, 51 Cal. Rptr. 9% {1966). It is anticipeted that these
will be replaced by special provisions which will be coordinated with
pretrial procedures, but will grant the court discretion to hear these

1ssues as expeditiously as the circumstances warrant.]
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COMPREHENSIVE STATUTE § 3500

Tentatively approved September 1970

DIVISION 10. ARBITRATION OF COMPENSATION IN
ACQUISITIONS OF PROPERTY FCOR PUBLIC USE

Comment. Division 10 (commencing with Section 3500 ) continues without

substantive change the provisions of former Chapter 3 {commencing with
Seetion 1273.01) of Title 7 of Part 3 of the Code of Civil Procedure.

Far background, see Recommendation Relatipz to Arbitration of Just

Compensation, 9 Cal. L. Revision Comm'n Reports 123 (1969).

$ Arbitr 0 unt of compensation authorized

3500, (a) Any person authorized to acquire property for
public use may enter into an agreement to arbitrate any contraperay
8s to the compensation to be made in connection with the gegquisition
of the property.

(b) Where property is already appropriated to a public use,
the person suthorized to compromise or settle the claim arising from
& taking or demasging of such property for another public use may
enter into an agreement to arbitrate any controversy as to the compen-
sation to be made in connection with such teking or damaging.

(¢} For the purposes of this section, in the case of a public
entity, "person” refers to the particular department, officer, com-

mission, board, or governing body authorized to ecguire property on

1
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behalf of the public entity or to compromise or settle a claim

arising from the taking or damaging of the entity's property.

Comment. Section 3500, which supersedes former Seetion 1273.02 of
the Code of Civil Procedure, authorizes arbitration in conneection with
the acquisition of property for public use.

The phrase "compensation to be made in connection with the acquisi-
tion of the property"” is intended to encompass any amounts that may be
assessed or awarded in a condemnation proceeding and, specifically, to
include severance or other damages.

The term "controversy” is defined, for purposes of arbitration, in
subdivision (c) of Section 1280 of the Code of Civil Procedure.

The enactment of this division does not imply that public entities
authorized to purchase, but not to condemn, property are not authorized
to agree to arbitration. See Section 3502(d).

This division contailns no provisions comparable to [Code of Civil
Procedure Sections 1244, 1246, and 1246.1], which require that all
perscons having an interest in the properiy be named as defendsnts in the
condemnation complaint, permit any unnamed interest holder to inter-
vene in the proceeding, and provide for allccation of the award smong
holders of various interest. The division assumes that prudence on the
part of the acquiring agency will sssure that it agrees to arbitrste with
the person who owns the interest it seeks %o acquire. Also, the interests
of persons other than parties to the arbitration would be unaffected by the

-
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arbitration agreement or the carrying out of that agreement. In short,
an arbitration agreement and award operates cnly as a contract and con~

veyance between the parties to the particular agreement.

Subdivision {a). Subdivision (a) authorizes sny acquirer of property

for public use to agree to arbitrate the question of compensation and to
act in sccordance with the agreement. The subdivision does not imply that
the public entity must have complied with the formalities (such as the
esdoption of a formal condemmation resolution) commonly preseribed as
conditions precedent to the commencement of an eminent domain proceeding.
Rather, the subdivision contemplates that the guestion of compensation
may be submitted to arbitration whenever acquisition has been suthopized
in the menner required of the particular entity or agency. As the arbitra.
tion agreement ordinarily would commit the public entity to purchase the
property at the amount of the award (see Section 3503), the agreement
should be approved and sxecuted in the seme manner as a contract to

purchase property. Cf. Santa Monica Unified School Dist. v. Persh,

5 Cal. App.3d 945, Cal. Rptr. (1970).

Subdivision (b). Subdivision (b) authorizes "perscns" who own, hold,

or control public property that may be taken by eminent domain proceedings
to agree to arbitrate the amount of compensation. Public property may be
taken by eminent domsin proceedings whether or not it is already "appro-
priated to a public use” (see Sections [1240 and 1241])}, end condemnation
bty one public entity of property already devoted to a public use by another
public entity is a fairly common occurrence.

-3-
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§ 3501. FExpenses of arbitration

3501. (&) Notwithstanding Sections 1283.2 and 1264.2 of the
Code of Civil Procedure, the party acquiring the property shail
pay all of the expenses and fees of the neutral arbitrator and the
statutory fees and mileage of all witnesses subpoensed in the
arbitration, together with other expenses of the arbltration
incurred or approved by the neutral arbitrator, not including
attorney's fees or expert witness fees or other expenses incurred
by other parties for their own benefit.

(b} An agreement authorized by this division may require
that the party acquiring the property pay reasonable attorney's
fees or expert witness fees, or both, to any other party to the
arbitration. If the agreement requires the payment of such fees,
the amount of the fees is a matter to be determined in the
arbitration proceeding unless the agreement prescribes otherwise.

(¢) The party acquiring the property may pay the expenses
and fees referred to in subdivisions (a) and (b) from funds
available for the acguisition of the property or other funds

available for the purpose.

Comment. Section 3501 supersedes former Code of Civil Frocedure Sec-
tion 1273.03. Subdivision (a) of Section 3501 is consistent with the rule

applicable to eminent domsin proceedings that the condemnee is entitled to

ke
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recover all "taxable costs." See City of Oakland v. Pacific Coast Lumber

& Mill Co., 172 Cal. 332, 156 P. 6B (1916); City & County of San Francisco

v. Collins, 98 Cel. 259, 33 P. 56 (1893). Subdivision (a) precludes the
parties by agreement from imposing costs of this nature on the party from
whom the property is belng acquired.

Subdivision (b}, on the other hand, does permit the parties to pro-
vide in the arbitration agreement that the party acguiring the property
will pay reasonseble attorney's fees or expert witness fees incurred by
other parties to the agreement. Absent such provision in the agreement,
the party from whom the property 1s being acquired must pay his own

attorney's Fees and expert witness fees.
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§ 3502. Effect and enforceability of agreements

3502, (2) Except as specifically provided in this division,
asgreements authorized by this chapter are subject to Title 9
(commencing with Section 1280) of Part 3 of the Code of Civil
Procedure.

(b} An sgreement authorized by this division may be made
whether or not an eminent domain proceeding has been comtenced to
acquire the property. If an eminent domaln proceeding has been
comnenced or is commenced, any petition or response relating to
the arbitration shall be filed and determined in the eminent domain
proceeding.

(e} Notwithstanding Section 1281.4 of the Code of Civil
Procedure, an agreement authorized by this division does not
waive or restrict the power of any person to commence and prose-
cute an eminent domain proceeding, including the taking of
possession prior to judgment, except that, upon motion of = perty
to the eminent domein proceeding, the court shall stay the deter-
mination of compensation until any petition for an order to
arbitrate is determined and, if arbitration is ordered, until
arbitration is had in accordance with the order.

{d) The effect and enforceability of an agreement authorized
by this division is not defested or impaired by contention or

6=
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proof by eny party to the agreement that the party acquiring the
property pursuant to the agreement lacks the power or capacity to
take the property by emlpnent domain proceedings.

(e) Notwithstanding the rules as to venue provided by Sections
1292 and 1292.2 of the Code of Civil Procedure, any petition relating
to arbitration authorized by this division shall be filed in the
superior court in the county in which the property, or any portion of

the property, is located.

Comment. Section 3502 supersedes former Code of Civil Procedure Section
1273.0k, Although Section 3502 provides that arbitration under this division
is governed by the general arbitration statute (Code of Civil Procedure Sec-
tions 1280-1294.2), a few minor modifications in the procedure provided by
the general statute are desirable when arbitration is used to determine the
compensation for property scquired for public use.

Subdivision {a). Subdivision {a) makes clear that, in general, agree-

ments to grbitrate under this division are subject to the general arbitra-
tion statute. See, in particular, Code of Civil Procedure Sections 1285-
1288.8 (enforcement of the award) and 1290-1294.2 (judicial proceedings
relating to the arbitration or the award).

Subdivision (b). Subdivision (b} makes clear that it is not necessary

to commence an eminent domsin proceeding in order to arbltrate under this
division and sls¢ provides a special rule concerning the court in which any
petition or response relating to the arbitration shall be filed and deter-
mined when an eminent domain proceeding is pending.

-7-
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Subdivision {c). Subdivision {c) makes clear that an eminent domain

proceeding mey be begun and prosecuted notwithstanding an sgreement to
arbitrate the question of compensation and that such an agreement does
not impair the condemnor's power to take "immediate possession.” There
is, of course, nothing to preclude the parties from including a provision
in the arbitration agreement that permits the condemnor to take posses-
sion of the property prior to the award in the arbitration proceeding.
Subdivision (c) also provides for staying the determination of compensa-
tion in an eminent domain proceeding pending an agreed arbitration--a
practice provided for as to other arbitrations by Code of Civil Procedure
Section 1281.4. Subdivision (c) contemplates that, if an eminent domein
proceeding is pending, the arbitration award, whether confirmed or not
(see Code of Civil Procedure Section 1287.4), may be entered as the

amount of compensation in the Jjudgment of condemnation. See Cary v. Long,

181 Cal. 443, 184 P. B57 (1919); In re Silliman, 159 Cal. 155, 113 P. 135

(1911).

Subdivision (d). Subdivision (d) makes clear that an agreement to

arbitrate and tc purchase and sell at the amount of the sward does not
require, and is not impaired by the acquirer's lack of, power to take the

property by eminent domain. Cf. Pecople v. Nyrin, 256 Cal. App.2d 288,

63 Cal. Rptr. 905 (1967); Beistline v. City of San Diego, 256 F.2d Lel

(9th Cir. 1958).

Subdivision (e). Subdivision (e) requires that petitions relating to

srbitration be filed in the county in which the property lies. The venue
-Be
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provided by this subdivision corresponds with the rule as to venue for

eminent domain proceedings. See Code of Civil Procedure Section 1243,
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§ 3503, Abandonment of acquisition

4503 () Except as provided in subdivision (v}, an agree-
ment authorlized by this division may specify the terms and condi-
tions under which the party acquiring the propertiy may abendon the
acquisition, the arbitration proceeding, and any eminent domain
proceeding that may have been, or may be, filed. Unless the
agreement provides that the acquisition may not be abandoned, the
party acquiring the property may abandon the acquisition, the
arbitration proceeding, and any eminent domain proceeding at any
time not later than the time for filing and serving a peatition or
response to vacate an arbitration avard under Sections 1288 and
1288.2 of the Code of Civil Procsdure.

(b) If the proceeding to acquire the property 1s kbandoned
aftes the arbitration sgreement is executed, the party from whom
the property was to be acquired is entitled to recover (1) all
expenses reasonably and necessarily incurred (i) in preparing for
the arbitretion proceeding and for any judiclal, proceedings in
connection with the acquisition of the property, {ii) during the
arbitration proceeding and during any judicial proceedings in con-
nection with the scquisition, and (iii) in any subsequent judicisl
proceedings in connection with the acquisition and (2) reasonable
attorney's fees, appraieal fees, and fees for the services of

other experts where such fees were reasonably and necesssrily
«10~
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incurred to protect hig interests in connection with the acquisition
of the property. Unless the azgreement otherwisc provides, the amount
of such expenses and fees shall be determined by arbitration in accord-

ance with the agreement.

Comment. Subdivision (a) of Section 3503 permits the parties to the
agreement to provide whether and under what conditioas the acquirer may
abandon the acquisition. If the agreement dces not so provide, the party
who was to have acquired the property may abondon the acquisition within
the time within which a petition or response o vacate an arbitration
awvard may be filed and served. Generally, this pericd is 100 days after
service of the award or 10 days after service of a petition to confirm an

award. BSee Ccde of Civil Procedure Sections 1288-1288.L. See alsa

Coordinated Constr., Inc. v. Canoga Big "4," Inc., 238 Cal. App.2d 313,
47 Cal. Rptr. 749 (1965). Subdivisicn (b}--which makes clear that the
right of the "condemnee” to recover certain expenses is not subject to
modification under the arbitration sgreement--is consistent with Section
[1255&] which pPrescribes the rule governing asbandonment of a judicial

condemnation action.

~11-
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§ 350k. Recordation of agreements

350k, (a) An agreement authorized by this division may be
acknowledged and recorded, and rerecorded, in the same manner and
with the same effect as a conveyance of real property except that
two years after the date the agreement is recorded, or rerecorded,
the record ceases to be notice to any person for any purpose.

{(b) In lieu of recording the agreement, there may be re-
corded a2 memorandum thereof, executed by the parties to the agree-~
ment, contalning at least the following information: the names of
the parties to the agreement, a description of the property, and
a statement that an arbitration agreement affecting such property
has been entered into pursuant to this division. Such memorandum
when acknowledged and recorded, or rerecorded, in the same manner
ap a conveyance of real property has the same effect &s if the

agreement itself were recorded or rerecorded.

Comment. Section 3504 supersedes former Code of Civil Procedure
Section 1273.06+ Section 3504 permits an agreement authorized by this
division, or a memorandum thereof, to be acknowledged and recorded to
afford "constructive notice" to subsequent purchasers and lienors.
Arbitration rules may provide for the escrowing of an instrument of

transfer {see, e.g., Sections 1, ki, and 45 of the Eminent Domain

-19-
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Arbitration Rules of the American Arbitration Association (June 1, 1968)}),
tut such an escrow would not, of itself, protect the "condemnor” against
subsequent transferees. Section 350L provides a means for obtelning such
protection (see Civil Code Sections 1213-1220) and is calculated to make
unnecessary the filing of an eminent domain proceeding for no purpose

other than to obtain the effect of 2 lis Eendens.

-13-
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CIVIL CODE § 1001

Tentatively approved April 1970

CIVIL CODE § 1001 (repealed)

Sec. « Section 1001 of the Civil Code is repealed.

100} r - -ARYy -pePsoR -MA¥y -Witheut -further -logishabive -setiehy
seguire -private -preperiy-fop -any-use -speeifisd-in-Seation-1238
of -the -Bede -of -Givil -Preccdnpe -althep -by ~corsent -of -the -owRen -6%
by -preecedings -bad -upder-the -previsiens-of-Pitle -Iy-RBart-3y-of
the -GCede -e£-G+wil -Prosedere -and -any-person -seaking-te-asquire
preperty-for-any-of -the -uses -mentioned-in-such-Title-is-"an
agent-of -the-State, " -er-a-"persen-in-charge-of -such-use, -within
the -mesning -of -these -temc ~-as-used-tn-sweh-Title»--This-seation
Bhakl-be -ie-foree -From-ard-afier-the -Fourth-day-ef-April,

sighitoen-hundrad-and -seventy-twae

Comment, Section 1001l is repealed because it and Section 1238
of the Code of Civil Procedure (also repealed) are superseded by
Section 300 of the Eminent Damain Code and by specific statements
of the condemnation authority of particular persons for particular

public uses which are found in the various codes.

-1 -
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CODE OF CIVIL PROCEDURE § 1238 (repealed)

Sec. . BSecticn 1238 of the Code of Civil Preocedure 1is
repealed.

3238+ --Bubjeet-be-the -provisiens -of-this-sibley - bhe -right
of-eminent-demain-may-be-axereised-in-behalf-of-the-follewing-

pubtie-uaes+

SUBDIVISION 1

3r--Pertifieations;-magasinesy-arsenaisy-Navy-yardsy-Kavy
and-Army-etasienes-iightheusea;-range-and-beacon-1ighisy-coash
8urveysy-and-ail- ether-publiec-uges-autherised-by-the-Covernment

of -the-United-Statesy

Comment. Subdivisicon 1, which was intended to authorize taking
for federal purposes, is not continued since it no longer serves any
useful purpose. The 1872 Code Cormissioner's Note to subdivision 1
cites two California cases expressing doubt that the federal govern-
ment had an independent right of eminent domein. It is now clear,
however, that federal eminent damein power is not dependent on state

authority and cannot be limited by the state. Xohl v. United States,

91 U.S. 367 (1875); C. M. Patten & Co. v. United States, 61 F.2d 970

(9th Cir. 1932).
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SUBDIVISION 2

3 r--Pubkie -bathdings -and -grounds -Eop -nse -of w ~stabe r-an
any -state -tnatitubiony -or -any-instibubionwithin-the -State-ef
Galifernis -whieh -ka-exempt -Froem -taxation -under-the -previsions
of-Seetion-ta;-of Artitele KITI-ef-the -Jenstibubier -of -the -State
ef-Gakiferrnia;-and-all-othker-publie-uses-antherized -by-the -Logis-

katepe-eof-the-Shate-af-Gakiferniar

Comment, Inscofar as subdivision 2 authorizes takings for state
purposes, it is unnecessary because it has been superseded by the much
broader condemnation powers conferred upon the Director of the Department
of General Services and the State Public Works Boerd. See Govi. Code
§§ 14660-14662. See also Govt. Code §§ 15853-15858. 1Insofar as the
subdivision might authorize condemnation on behalf of a state other
than California, it is pot continued. Takings under the eminent
dcmain power of cne state for the benefit of another state raise
serious problems under the public use doctrine. See 1 P, KNichols,
Eminent Domain § 2,112 (3d ed. 196k)}. If property is to be con-
demned by or for another state for a particular purpose, the taking
should be anthorized by a specific statute dealing with the specifie
situation. E.g., Water Code § 5901, Art. VI, § A (Klamath River

Basin Compact). The authorization in subdivision 2 for acquisitions
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for nonprofit colleges and universities ("institution . . . which is
exempt from taxation under the provisions of Section la, of Article
XII1 of the Ccnstitution of the State of California”) iz continued

in Section 30051 of the Education Code. The reference in subdivision
2 to "all other public uses authorized by the Legislature of the

State of California” was superfluous and had no substantive effect.
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Subdivision 5

G+ -~-Readsy-sunnelss-dttehes;-fiumes;-pipeas-aeriai-and
surface-sramvways-and-dunpirg-placce-for-verking-miness-alse
eublebsy-nabural-er-etherwise;-for-the-flewy-depesit-cr
eenduet-eof-tpilings-er-refuse-matter-frep-piness-aise-an
eeeHparey-in-cemmen-by-the-oWAeFs-oP-pessessera~of-different
rines-ef-any-place-for-she-flowy-deposity-or-cenduet-ef

tailings-or-refuge-patter-from-their-aoveral-miness

Comment. Subdivision 5 is not continued. It is clear from
the language of the subdivision itself, and from the statute that
it superseded (Cal. Stats. 1870, Ch. CCCCIV, p. 569}, that the
Legislature intended to authorize takings by individual mine owners
to facilitate the working of their mines. However, the California
courts have refused to give the subdivision its intended aprlication

or any effect whatsoever. Sutter County v. Nichols, 152 Cal. 688,

93 P, 872 (1908); Amador Queen Min. Co. v. Dewitt, 73 Cal. 482,

15 P. 7% (1887); Lorenz v. Jacob, 63 Cal. 73 (1883); Consclidated

Channel Co. v. Central Pac. R. Co., 51 Cal. 269 (1876). Although

the courts have not held the subdivision unconstitutional, they
have invoked the constitutional doctrine of public use to prevent
any tekings under the subdivision. The only possible application

of the subdivision might have been under the former Placer Mining
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District Act {Pub. Res. Code §§ 2401-2512, repealed Cal. Stats. 1953,

Ch. 1365, § 1, p. 2935). See Black Rock Placer Mining Dist. v.

Summit Water & Irrigation Co., 56 Cal. App.2d 513, 133 P.2d 58 {1943).

Although the repeal of that act did not affect the existence or
powers of any district previously organized pursuant to the repealed
act, there are no such districts presently reporting financial

transactions to the State Controller. See Finanhclal Transactions

GConcerning Special Districts in California (Cal. State Controller

1965-66). The repeal of subdivision 5 does not, of course, affact
in any way the power of the appropriate public entity to provide -
a byroad where necessary or desirable under the Street Opening Act

of 1903. See Sts. & Hwys. Code §§ L4008, L008.1, L0gO,

——
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Subdivision 6

éq——Byreaés-ieaéiag-fram-highways-te-resideaees;-farms,-mines;
middgy-faeteries-and-buildings-for-operating-pachineryy-or-necessary

te-reaek-aBy-property-used-for-publie-purposess

Comment. Subdivision 6 is superseded Ly Sections 4008, 4008.1, and
4120.1 of the Streets and Highways Code. These sections provide a procedure
for the establishment of byrcads--roads, open to public use, that furnish
access to an existing public road from or primrily from otherwise isolated
property--under the Street Opening Act of 1903. Private persons have no
right to condemn property for byroads. The former law was unclear, there

being no case precisely in point. See General Petroleum Corp. v. Hobson,

23 F.24 349 (1927)(prospecting for oil not a use listed in Section 1238);

City of Sierra Madre v. Superior Court, 191 Cal. App.2d 587, 12 Cal. Rptr.

836 {1961){1and developer not authorized to bring condemnstion action in

name of city). Cf., Lingei v. Garovotti, 45 Cal.2d 20, 286 p.2d 15 (1955)

{private individual may condemn sewer easement over his adjoining property).

See also Sherman v. Bulck, 32 Cal. 241 (1867)("byroad" a public use for which

county could acquire property).

-6.1-
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Subdivision 2

Gx~-Reads-fer-transperiation-by-traction-engines-or-read

reesEetivesy

Comment. Subdivision 9, which was enacted in 1891, is

obgolete. Traction engines and rosd locomotives--essentially

steam powered locomotives which ran on wheels rather than tracks--have long
- been consldered collector's items. See (lymer, Album of Historleal Steam
Traction Engines (1949); J. Fisher, Road Locomotives, 3lst Annual Rep. of

the Amer. Inst. of the City of New York 1870-1871, at 877; Gilford, The

Traction Engine 1842-1936 (1952).

-6, k-
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Subdivision 10

10+--0il-pipeiinesy

Comment. Subdivision 10 i1s superseded by Section 615 of the Public
Utilities Code which grants the power of eminent domain to pipeline corpora-

tions. See the Comment to Section 615.

-6.5-
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Subdivision 1k

4s--Cemeteries-for-the-burial-of-the-deady-aad-ealarging-and

sdding~to-the-same~-aRd-the-grourds-shereofy

Comment. Subdivision 1Y% is unnecessary because all public entities
that operate cemeteries have specific authority to condemn for cemetery
purposes. The state's authority appears in Government Code Section 15853.
The cities' authority appears in Government Code Section 37350.5. BSee also
Health and Safety Code Section 37681l. The authority of public cemetery
districte is in Health and Safety Code Section 8961. Private cemeteries
are not authorized to condemn property. See Health and Safety Code Section

8500.

e b, T
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Subdivision 15

15.--Tho-plantsy-er-any-part-thereefy-or -any-recerd-iherein
sﬁ-all-pepsens,-firma-er_earperatians-heratefere;-naw-ep—herea£tep
eagageé-in-the-busiaeas-e?-searehing-publia-reeerds;-er-publishing
pablie-reeerds-er-insuring—er-guaranteaiag-titles-te-real-psepertyg
ineladiag-all-eapiea-sf,-and-all-abatraets-er;mameranda-taken-frai,
pablie-raeerés,-whieh“are—ewned-byg-er-in-tha-peasesaien—ef,-Bueh
perseas,uﬁifms-or-ees§eratiens-os-whieh-are-usad-by-them-inuthair
respeetive-businessea;-pre¥ideéj-hewsves,—that-the-right-eﬁ-eminent
demnin-in-bekalf-of-the-public-uses-menbiened-in-this-subdivisien
may—ba-exereiseduenly-fer—the~purpeses-e?-resteriag-er-replaeing;

\ in-wheole-or-in-party publie-reserdsy er-the swbstanec~ef-publia
reeerda;-ef-aﬂy—eity;-eity—andueeunty,-eeunty-ar-ether-muniaipality,
whieh-reeords-have-been-or-Ray-hereafier-bey-Lest-or -destreyed-by
eenilagpatien-er-ether-publia-ealamityi—and—pre?ided-furthar,-that
sugh-pight-shall-be-axerciced enly-by-the-eityy-eity-and-eountyy
eaunty—or-muniaigality-whese—reeerds;»er-part-e£uwhese-reeerds,

khave-heeny-oF may-bey-se-lest -er-dasiroyed-

Comment. Subdivision 15 is superseded by Sections 14770 and

53030 of the Government Code.
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Subdivision 16

16---Expesitiens-or-fairs-in-nid-of-whieh-the-granting-of-publie

meneys-er-e%her—things-e?-valae-has-heen-aatherised-by-%he-Gansti%utiea=

Comment. Subdivision 16 is gbsolete and merely duplicates other specific
grants of condemnation authority.

All public entities that might utilize the power of eminent damein for
fair or exposition purposes are specifically granted the power of eminent
domain. Specific grants are made to the state (Govt. Code § 15853), cities
(Govt. Code § 37350.5; see also Govt. Code § 50331), counties (Govt. Code
§ 25350.5; see also Govt. Code §§ 25900-25008), district agricultural associa-
tions (Govt. Code § 15853; see also Agri. Code § h051), and citrus fruit fairs
(Govt. Code § 15853; see also Agri. Code § 4701). Private fair corporaticns
(e.g., Civil Code § 620} do not have the power of eminent domain.

With the repeal in 1949 of all special constitutional grants in aid of
private expositions, subdivision 16 became obsolete. (The subdivision was
enacted in 1911, spparently as a grant of eminent dcmain power to the Panama-
Pacific International Exposition Company. See former Cal. Const., Art. XI,

§ B8a.) But see County of Alameds v. Meadowlark Dairy Corp., 227 Cal. App.2d

80, 38 Cal. Rptr. 474 (196L4)(subdivision 16 relied upon to authorize condemna-
tion by a county for fair purposes on the theory that the Constitution grants

to counties & tax-exempt status which. is a "thing of value . . . authorized
ATe1
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by the Constitution" within the meaning of subdivision 16). However, subdivi-
sion 16 is no longer necessary because counties now have a specific grant of
condemnation authority. Govt. Code § 25350.5. 8See also Govi. Code §§ 25900~

25508.

-7.2-
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Subdivision 19

10+--Fropagationy-rearingy-plantingy-distributiory-proteetisn-er

eenservation-of~Fichy

Conment. - Subdivision 19 duplicates authority found elsevhere in the codes
to condemn for fish conservation purposes. The power of state agencies to
condemn is found in the general authorization of Govermment Code Section 15853
and the more specific grants to specific agencies. E.g., Water Code Sections
253 and 11900, and Fish and Game Code Sections 1120, 1301, 1345, 1348. See

State v. Natomas Co., 239 Cal. App.2d S47, 49 Cal. Rptr. 64 (1966). The

authority of counties to condemn is found in Government Code Section 25350.5;
see also Fish and Game Code Sections 1150 and 13100. The authority of specisal
districts, if any, is to be found in their particular authorizing grants. See,

e.g., Monterey County Flood Control and Water Conservation Dist. v. Hughes,

201 Cal. App.2d 197, 20 Cal. Rptr. 252 (1962), in which the district's power

to condemn for recreaticnal purposes was upheld based upon a general condemna-

tion power in its authorizing statute plus policy statements in the Water Code t
that fish end wildlife values, both economic and recreational, were to be !
given consideration in any flood control or water conservation program.

Private persons do not have the right to condemn for fish conservation purposes.

"7 -5-
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Subdivision 21

23 +--ARy-vwork-er-underbaking-of-a-eitys-eoanty;-er-eity-and
eodRty;-heusing-autherity-er-cepmisgieny-or-cther-political - sub-
divisien-er-publie-bedy-of-the-Siates--{a)- bo-demetichs-clear-er
remeva-buitdings-frem-any-area-vwhieh-ig-detrimental-se-she-safetyy
beaith-and-merals-ef-the-people -by-rencen-of-the-dilapidabieny
evererewding - Ffaulty-arrangement-er design;-lack-of -ventilasien
er-ganitary-faeilities-ef-the-dwellings-predominating-in-sueh
areass -e¥-(b)-te previde-dwellings;-aparimense-er-ether-1iving
aecerecdatiens-for-persons-er-families-vwhe-iack-the-anouns-ef
ineeme-whick-is-neeessary-{as-determined-by-the-bedy-engaging
in-said-work-or-undertaking)-te ensble-them-te-1ive-in-decenty
safe-and sanisary-dwellimgs-witheub-evererowdingy
Comment. Subdivision 21 is unnecessary because it merely dupli-

cates express grants of the power of eminent domain given the agencies
engaged in slum clearance and low rent housing by other statutes. Thus,
housing authorities, which may be activated within any city or county,
may condemn property for slum clearance, construction of low-cost
housing, or construction of farm labor camps. Health & Saf. Code

§§ 3u2bo, 34325, 36059(i). See also Health & Saf. Code §§ 34874,

34875, 34879 (limited dividend housing corporations). The addition of
Sections 35167-35171 to the Health and Safety Code to grant condemna-

tion authority to community land chest corporations {nonprofit



{
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corporations formed under Health and Safety Code Sections 35100-35237
to provide "housing in rural and suburban areas for families of low
incame") provides all of the agencies covered by subdivision 21 with

adequate condemnation authority.
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Subdivision 22

2E8z~--Perminal-facititics;-tandss-er-stractures-fer-the-reseiphy
srancfer-er-delivery-of-passengere-gr-property-by-Any-eenmon-carrier
eperatinz-Hpen-aRy-pubtie-highway-ep-watervay-in-this-astate-betweern
fined-ternini-eor-over-a-regular-reutey-er-fer-other-termipnl-faeiiitiesn

. ef-any-sueh-earriers

Camment. VSubdivision 22 is superseded by Section 622 of the Public
Utilities Code.

-9.1-
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Code of Cilvil Procedure Section 1238.1 (repealed)

Sec. . BSection 1238.1 of the Code of Civil Procedure is
repealed.
1238 +1v--Bubjeet-so-the-provisions-ef-thin-titiey-the-right -of
eminent-demain-nay-be-exereised-in-behalf-of-the-following-publie-usens
tr--Off-gbrect-parkifgy--0ff-sirest-metor-vehicle-parking-placesy
ineiuding-preperty-neeessary-or-econvenions-for-ingress-thereto-er-ogress-
therefremy-estabiished~by-any-eity-er-eity-apd-eounty-for-publie-use~
Comment. Section 1238.1, which applied only to cities and to the City
and County of Sen Francisco, has been repealed as unnecessary. Cities are
autborized to acquire property for parking facilities by numercus other
statutes. Some of these authorizations contein express powers of condemnation.
E.g., Govt. Code § 54031; Sts. & Hwye. Code § 4090 (a) (b) (off-street
perking suthorizations); Govt. Code § 54341 (off-street revenue-producing
perking); Sts. & Hwys. Code § 31506 (d) (off-street vehicle parking districts);
Sts. & Hwys. Code § 35108 (Jj) (off-street parking districts); Sts. & Hwys.
Code § 320802 (b) (off-street parking suthorities). Other statutes merely
provide for acquisition of the necessary property. E.g., Govt. Code § 37353(a)
{off-street parking); Govt. Code § 54061 (off-street stadium-coliseum

parking); Sts. & Hwys. Code § 36000 (a) (off-street business area parking

=10~
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facilities). However, these latter statutes are both augmented and supple-
nmented by Section 37350.5 of the Government Code which has beern added to
provide: "The legislative body of any city may condemn any property neces-
sary to carry out any of ithe powers or functions of the city." Cf. City
of Ansheim v. Michel, 259 Cal. App.2d 835, 66 Cal. Rptr. 543 {1968). Thus,

retention of Section 1238.1 would add nothing to the condemmation authority

given cities by other statutes.

~lle
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Code of Civil Procedure Section 1238.2 {repealed)

Sec. . BSection 1238.2 of the Code of Civil Procedure is
repealed.

i23818=--Subéeet-te-the-praviaisns-af-this—titla;-the-right-eﬁ
emiaent-denain—nay—be-exe!aiaed-in-bahﬂif-sf-the-£sllewiag-publia-uses&

lr--Fhruarsi-F?ee-Harkete--Gen%iguaua-pra@arty-at-ase-nite
neeesaary-fer-the-eatablishment-ef-a-#araersl-Srae-market-aelely-far-
the-vending-ef-fresh-fsuit-aad-vegetahles,-iaeludiag-yrsporty-neaeBsary
er-eenvenieat-fer-ingresa-theruts-er-earess-thareiran-may-ba-asquirad
unéer-this-title-Ser-a-puhiie-use-hy-a-eaunty-ep-aity-and-eounty-whoae

average-yepulatien-per-squaye-mile-is-mere-thaa-ten-theusanﬂ-yersens'

Comment. Section 1238.2, which applied only to the City and County of

Sen Frencisco, hes ban repealed as unnecessary. The section obviously was

i

intended to facilitate a rarticular acquisition.

-]
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Code of Civil Procedure Section 1238.3 (repealed)

Sec. . Section 1238.3 of the Code of Civil Procedure is repealed.
1238+3---Subjeet~to-the-previsiens-ef-this-bitiey-the ~-Fight-of
emtaent-demsin-Ray-be-anereised-in-behalf-of-the-fatlewing-publie-uses+

te--Froperty-inmediately-adjinsent-to-ani-neeessery-for-the -epera-
$ion~-oP-aupaRFion-of-a-Renprefit-hesplital-bhen-in-existense-and-engaged
in-seientifie-repesreh-ap-ar~educationat-aebivity-and-the-aequinibien
ef-whieh-bas-been-eersified~-as-nesessary-by-the-Dircetor-of-the-Staie
Department-of-Publie-Healthy-akeepb-thab-properiy-deveted-to~-use-for
the-neiiefy-earey-ar-bpenbment~-of-the-gpiritualy-gentaly-e¥-physieal
£3tnese-er-ailmenb-of-humans-skaii-pet-be-taken-under-thin-seetiony

fv--As-used-in-thic-seebiony-'Renprefit-hospitall-means-any-health
eepber-g¥-generaly -subereulosiny -pantaly -akrenie -discaney-er-gbhar-type
of-hespisat-heiding-a-ticense-in-geod-standing-1ssned-updep-the-pro-
vieiong-of-Chapber-L~af~-Divisten-2~-af-the-Heatth-and-Safety-Code-and
sveed-and-gperated-by-a-fundy -Feundation -or-eerperationy -ne-pars-of-the
Bet-earringe-of-vhieh-inuresy-o¥-Eay-iawfuliy-iruprey-to-the ~bonefit-ef

aRy-privase-~-shavebelder-er-individuaty

Comment. Section 1238.3 is superseded by Section 1427 of the Health

and Safety Code.
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Code of Civil Procedure § 1238.7 (repealed)

Sec. . Section 1238.7 of the Code of Civil Procedure is
repealed.

3238,7--Subjeet -te-the-previsiens-of-this-titley-the-right
ef-eminent -damain -may-be -exereised-in-bebalf-cf-the-fellowing
publie-usess

L:--Preperty-as-a-soures-ef-earth-£i1l material-fep-uga
in-the-develepmert-of-a-sehoel-site-by-a sehool-district-which
is-sttuated-whelly-er-partly-within-a-eity-er-eity-and-county
Baving-in-exeess &f-750,000-peputation-and-an-average-population

por-sguare-mile-of-more-than-U ;500-perscRee

Comrent. Section 1238.7 is repealed as unnecessary since
Section 1047, which is added to the Education Code, permits condem-
nation of any property necessary to carry out the functicns of the
district and therefore would permit condemnation of an earth fill

source. See also Section 350 of the comprehensive statute,

=-1h-
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Code of Civil Procedure § 1242 (repealed)

1243,--fa}-Ir-all-eases-where -land-ic-required-for-public
uaey-suek-uge -must-be-leeated-in-the -marnor-vhich-will-be-most
aewpabible~with-the -greatess-public-goed-and-tho-least-private
¥Bjuryr
¢b}-Subject-te-Seetien-1242:55-a-persen-having-the -power
of -aminent -damain-nay-snter-uper-praeperby-teo-make-studiesy
supveysy-eXaminabiensy-tests;-seundings y-or-appraisals-er-te
eRgage -in-similar-asetivities-reaserably-related-to-the-purpose
fer-whieh-the-power-may-be-sxercised
(e)-The-Liabilityy-if-anyy-of -a-public-entity-for-damages
te-preperiy-that-arise-frem-the-entry-and-sotivities-mentionad
in-swbdivisien-(b)-is-detormined-by-Scetion-E16-ef-the-Govern-
meri-Cedes
{d)--Apy-persen-that-has-the.pewsr-of -ominent -demain,
ether-than-a-publis-entityy-is-liable-for-damages-te-propersy
that-arise-frem-the-entry-and-astivitics-montioned.-in-subdivi-
gien-(b)-te-the-same-extoni-that-a-public-onbity-is-liable-fer
sueh-demazes-under-Seetien-816-ef-the-Government -Codo
Qe}-As-uaed-in-this-seetien,-Epablie-antityﬁ—means-a-publis

enbity-as-defined-in-Seetien-81ll.2-of-the-GCovernment-Ceda~

-15-
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Comment. Section 1242 is superseded by provisions of the Eminent

Domain Code., The disposition of the section is indicated below.

Section 1242 Eminent Domain Ccde
Subdivision (&) -----==--u-- [to be determined later]
Subdivision (b) =-=err=s .--= § 500

Subdivisions {c), (A} ==wa=- § 501

Subdivision () =eece-cea- --  unnecessary, see § 108

~16-
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Code of Civil Procedure § 1242.5 (repealed)

3242:5--f2}-In-any-ease-in-whieh-she-entry-and-activities
Hensioned-in-gubdivisien-{b}-ef-Seetion-1342-will-subjeei-the
perder-having-the -pever-eof -eminert-demain-te-liahility-undar
Seetion-816-ef-the-Governmment-Gedey-hefore-making-sueh-enéry
and-undertakins-such-aasivitieay-the-parser-chati-seaures

{1} --The-written-eensent-of-the-owner-to-anter-upen-his
preperby-and-te~-undertake-euch-activitiesy-oF

£2}--An~erder-for-antry-£from-the-guperior-court-in-aceerd-
anee-with-cubdivisien-{b)r

{b)--The-persen-secking-te-entor-upen-the-preperty-shail
petitien-the-eouri-for-an-ordey-permitiing-she-entry-and-shalld
give-idueh-prior-nebiee-fo-the- ewner-of-theo-preperby-as-ike
esurt-detarmines-ig-approprinte-urder~the-airavnstances-ef
the-pariicular-eages-~Ypen-such-petition-and-after-puch-reties
has-keen-givens-the-eouri-shall-deterrine-the-purpese-for-the
enbryy-she-pature ~and-seepe-af-the-petivities-reasenably-necas-
pary-te-peecmpiish-aueh-purpesay-ard-the-prebable-ameuns-of
esmpensation-te~be-paid-ie-the-ewner-of-the -preoperty-for-the
aetual-damage -to-the-preperiy-aBd-interference-witkh-its-peas-

sessien-and-user--After-guch-determinationy-the-ceurt-may-issue

-17-
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d4g-order- permidddng- the- endrys-- The- order- shall- presoribe- the
vorpose for- the- endry- and- £he- nature- and- seope- of- the-aotivi-
‘ies to e undertaken and- shell- require- the- pereon- seeking-Lo
enfer-te-depesis-the-prebable-anennt-of ~scpensation-in-the
manner-provided- in-Bection-1Ph3s6+

fe}-AL-aay-tima-after-an~- order-has-beer-pede-pursuani-te
subdivision-{b};-either-party-may;-upen-nesiced-nobieny-re-
guest-the-court-to-determine-vhekher-the-nature-and-seope-of
the-activities-reasonably-necessary-<o-aceenplish-the- purpese
of-the- entry-should-be-neodified-or-whether-the- anount- do-
posited-is-the-probable-amount- of- compensation-thet-will-be
awvardeds~-If-the- courd- deiermines-ihai- the- nature- and- scope
of-ihe-getivities- o be-underiaken- or-the- amount- of . the-deposit
should-be-modified; -the- conrd- shell-make- ite- order- preceribing-the
feeesIAry-Shange s,

{43-- The- cotrt- shall-retain-the- amouni- deposited under-this
seetion- for-a- period- of- gix- nonthe- fellowing- the- terminaiion- of
the - entrys- - Suel- axount- shall- be- held,- irnvesied,. deposited,- and
st sed- 41 aecordance- sdh- Seetdon 125k,

{1)- Thre- owner- 45 entitded- to- recover from- the- percon- who

enbered iris- property- the- amoudt- neeessary-4o- compensate- Lhe

=18~
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evRer-fer-any-damage-which-arises-eut-of-the-esntry-and-for
his-esurt-eosisy~and-reasencbie-atterney-fees-se-be-Ffixed-by
the-eourt;-in-the-preeceding-under-this-seetion.--Where-a-depesit
has-been-made-pureuant-te-this-seetieny-the -ewher-mayy ~upen
neticed-metier-pade-within-gix-meniha-fellewing-the-serminntien
ef-the~entry;-requent-she~eourb-to-determine-the-ameunt-he-ig
eptitled-to-recover-under-this-subdivisionr--Thereupeny~-tha-eorrt
skall-determine-sueh-amesnt-ard-avard-is-te-the-avwner-ard-tke
¥oRey-on-depesit-ghali-be-available -for-the-paymeni-of-suak
apednsy-~Nething-in-thig-subdiviaien-affeetn~-the-availabilisy

of -ary-esher-renedy-the-oWner-pay-kave-for-the-danaging-of-his

preperiy-

Comment. Section 1242.5 is superseded by provisions of the Eminent

Damain Code. The disposition of the section is indicated below.

Section 1242.5 Eminent Damain Code
Subdivision {8) =--e-mmmemcce e ce———a § 502
Subdivision {b) ==--memmmmemae e § 503
Subdivision (o) =--mcevmmmmmme el § 5ok
Subdivision (d) erewcmomcme e § 505
Subdivision {e) w-ewmeommmmm . § 506
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Section 1243.4 {repeacled)

Seomoxr . Section 12434 of the Code of Civil Proecedure
is repealed,

be sought; in the manner and aa-baee% 4o the cenditions pre-
seribed by law:
Comment. Section 12434 is superseded by Seetion 1269.01 of the

Eminent Domain Code.
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Section 1243.5 (repealed)

SEc. . Section 1243.5 of the Code of Civil Procedure is
repeaied.

plaintif io autherised by law te talke immediate possession of
$he property sought to be condemned; the plaintiff may; b any
trme after the isguanee of pummens end pricr to the entey of
Fadgment; apply ox perte to the eoart for an onder determin-
g the amount to be deponited as seeunity for the pavment of
&heéueteempmsaﬁaawhiehwiﬂhem&deﬂ&r%het&iﬁnge&%be
property and any demage ineident theseto. Sneh pecurity shall
beiaiheaﬂmmmtiheawmtddmﬂmﬁms%abe#hapnmeumémw
eompensation whieh will be made for the taking of the prep-
seonrity; the plaintiff seay; at any time prior to the entry of
?adgmynﬂgaﬁfkre&gnu%eto%heeaaftihraniudaranﬂuniﬁng
# {0 talie immediate pesseasion of and to use the prepesty

w2le
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mwemyé%&eﬂwaﬁmm
upen & Feeord ownor nol ceeapying the preperty: A amgle
sepviee Hpon o mailing to those et the same address sball be
sutfieient: The eourt mway; for good eause shown by allidavit
shorten the iime specified in this vabdivision to & peried of
nob losa thas thres dave: .

s ueed i this subdivision; “record owner or ewners of the
propertyl meuns both the person or persohs in whese name
the logal title fo the fee appeors by doeds o» other inslanents
duly meecorded in the seconderls offiec of the couniy in whick
the property is located and the pernon or perecns; if env; in
possession 6f the preperty under a writien and duly reconded
iease or agroement of purehage:

£} At any time after the eonst bro made an onder anthor-
ising immediste possescion; the eourt mey; upen molien of
any party to the eminent domhain preceoding. onder ol in-
epoase oF b deeronse i the poeurity that the plainiill is required

0 puvsaent to this sestion i the coust delormines
that the security whiek should be deposited for the taking of
the and eny damage ineidens therete is different

may aot be given in evidenee on referped to in the trial of the
imone of compennation-

) The plaintif shall not be keld to bave abandewed e
m&&ezghﬁ%wpulﬁm&eﬂwbyhhngm
meﬁt&em&&mmﬁh

Comment. Bection 1243.5 is superseded by Chapter 1 {commencing
with Seetion 1268.01) and Chapter 2 {commencing with Seotion

1269.01) of Division 7 of the Eminent Domain Code.’ The
provisions relating to the deposit are superseded by provisions eon-

. tained in Chapter 1; the provisions relating to an order for possession

prior to judgment are superseded by provisions contained in Chapter 2,
The disposition of the various provisions of Section 1248.5 is indi-
cated below.

Bection 12425 Recommended Legisiation
{Eminent Domain Code)

Subdivision (a) .. ____________1268.01, 1269.01
Subdivision (b)____.______________.__ 126902, 1269.03
Subdivision (e} .. ....___1269.04

Subdivision (d)_ ... 1268.08

Subdivision (@) __________126810

Bubdivision (£} _.___1269.07

-PP-




Section 1243.6 (repealed)

CODE OF CIVIL PROCEDURE § 1243.6

Tentatively approved September 1970

SEc. .. Section 1243.6 of the Code of Civil Procedure is re-
pealed.

12436 When money is seguired to be depesited a8 provided
bﬁmﬁmﬂ%&ee&mmm&qwmhd&

Eminent Domain Code.
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-Section 1243.7 (repealod)

Bge. . Section 1243.7 of the Code of Civil Procedure is re.
pealed. .

a6 provided in Beetion 12435, the pariy whose preperty op
mtem%inﬁeyw%yisbeing%&ke&m&yapp&teﬁbeemﬁi&
or any portion of the amount depocited for his property o=

proved by the eourt to the effest that they are beund to the
plaintiff in donble the amonnt of seeh excess for.the roturn of
any amount withdrawn by the applicant that omeseds the
arount t0 whieh the applicant is entitled as Snally dotermined
in the eminent domain procceding, topether with legel interest
£pom the date of s withdenwal:

3£ thore in more than one applicant and the tolal amount
mammmmmﬁmm

that exoceds the ameunt te whieh the applicants ave entitled
a7 Snally detormined in the eminent demain provccding te-

If the undextaling required by this suhdivisien is exeeuted
by ab admitted surety insurer; the undertaking iy saficiens in
amonat if the surety i bound only {o the ewient that the
amemnd sought to be withdrawn exceods the amount eviginally

The plaintiff mey consent to an undertaling that 1o less than

1£ the undertaking s cxcouted by ar admitied surety insuvrer.
the applicant fling the undeptalung ia entithed to peeover the
preminm poid for the undestalding; bat not to execed 3 pereent
of the faee valee of the wndertelnng; as & pars of the recover-

{e} The applieation shall be mide by affidavit wherein &he
apphiopns shall set forth hin intopest i the property and re-
MM&&MW%WMW
& eopy of the application on the plainkif ne withdrawal
shell be made until st least 30 daye after sueh servies of the
application; o+ untH the time for all ebjcctions hes cxpired;
wehichever in laten: )
saeh withdeawnl by Sling an ebjection thereto in eourt on the
ground thet an ondertaleng should be filed or thet the amount

Mmm@h&%mammmﬁm
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ebject t& sueh withdrawel; and thet failure to appear wiH
segult in the waiver of any sight 1o such ameunt withdrawn or
fuether rights aguinst the plainti o the extent of the sum
names and last lenewn addresses of otber pewsens lmows ox
believed to have an intevest in the property; whether ob net
i haa been able to gerve them with suek notiee and the date of
MQEMEMMWBM%M
to have interests in the property within the 30-day period; seid
‘meney shell net be withdrewn wnii the applicant enuses sueh
personti pepviee 6 be made:
- 48} I the persenn so scrved appear and ebjecs to the with-
deawal; or if the plaintHE pe vequests; the eourt shall
kold & hearing afier notice thereof to all pariies and shall de-
texmine the amounts to be withdsawn, f eny; and by whom:
H the eourt determines that a party in ontitled o withdraw
&nyp&rﬂe&&ﬁ&d&p&mﬁnﬁm&m&h&me}m&emﬁ
file a» vndestnlang execonted by two on move sufBelent suretion
opproved by the eourt to the effeet thet they ave beand to the
adverse elaiment in such amobnt as s fixed by the eourt:; but
nob to exoced double the pontion elaimed bx the adverse elsim-
ért; for the puyment to the persen entitled therets of any
pmyisené-ﬂedasﬁaeﬂydemmedintheemiﬁmm
procceding: together with legal interest from the date of it
- withdrawnlk: Ne persone so served shedl have any cloim egainst
the plaintiff for compensation for the value of the propesrty
igken or geverance damages thereto; o» sthervise; to the metent
£ shall pemain lable for said compensation to versery haw
) if withdrawn; the receipt of any such money shall eon-
stitute & waiver by operation of law of alt defouses in faver
gmeaterpemgem&ﬁemﬂaym&ﬁse-p&i&ﬁeeayp&ﬁyshﬂ
bo eredited upon the judgment in the cminent domein pro-

m&nymmmbémmbymﬁmﬁmmoﬁ%
m%%&hh@%wﬁ%m&ﬁgﬁe

preeecding i ponding shall entor judgment thomefor againgt
ment wthin 30 deys aftor the judgment is entered; the eourt
mey; on motion; enter judgment agoinst the suretics for saeh
amonnt togother with the interest that may be due thessen:
Comment. Section 1243.7 is superseded by Chapter 1 {commencing
with Section 1268.01) of Division 7 of the Eminent Domailn
Code, The disposition of the various pruvisions of Section 1243.7 is
indicated below.

Section 12457 Recommended Legislation
(Eminent Domain Code)
Subdivision (a)_..._____._______ . 126804, 1268.05
Subdivision (b)Y ... ______ . . ____ 126808
Subdivigion {e¢)_...___. e o= 1 268,04, 1268.05
Subdivision (d).....______.__. ____ --1268.05
Subdivision (e)__._..____. _______ . _1268.05
Subdivision (f)____._____ ________ _.12688.05
Subdivision {(g). ... __..._..________1268.08
Subdivision (hy__._________________ 126809
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Section 1252 {amended)

Sec. . Seection 1252 of the Code of Civil Proceduore is
amended to read :
1252, (&) Payment may be made to the defendants entitled
thereto, or the money may be deposited in Court for the de-
; andl be distributed to those entitled thereto as pro-
vided in Chapter 3 {commencing with Section 1270.01) of Division 7 of the
in Code and withdrawn by those entitled thereto in accordance with

that chapler . If the money be net se paid or depesited; the
defendents mey have cxeeutien np in eiwil eonces and i the
money eannol be made on cxecuting; the cowrd; Hpen & show-
ing to thet efect; must set awide and sunul the endire pro-
ceedinge; and pestore pessension of the preperty io the defend-
st if possescion hen been ipker by the plaintif

(%) Bubject to subdivision (c): .

(1) If the plaintiff foils lo pay or deposit the money within
the time spopified in Bection 1251, the defendanis may elect
to trest such feilure as an implied abandonment of the pro-
ceeding or may have ezecution as n ctvil cases.

(2) If the money camnct be had on execuiion, the dsfend-
anis may again elect to treat the plamisff’s failure {o poy or
deposit the money within the time specified in Seclion 1251
ez an implied sbandonment of the proceeding.

fe) The defendants may eect to trext o failure to poy or
deposit the money within the time specified v Sechion 1251
as an smplied abandonment of the proceeding only if:

(1) The defendants Rave filed in court and served upon the
plaintiff, by registered or certified mail, o written nolice of the
plaintiff’s feslure; and

(2) Phe plaintiff has foiled for 20 days after such service
to pay or deposit the money as provided in subdivision (a).

(2} In case of an implied abandonment of the proceeding,
upon motion of the defendants a judgment shall be eniered
dismiseing the proceeding and wwarding the defendonis their
recoverable costs and disbursemenis as provided in subdivision
(e} of Section 12550, and such relief and damages 6z are pro-
vided 1 subdivision (4} of Section 12558, fo the same extent
as if the proceeding were dismissed under Section 1255a on
motion of the plamiiff,

Comment., Subdivigion (a) of Seetion 1252 iz amended to eliminate

any distinetion between the kinds of deposits that may be made after [Eminent
etttry of judgment. This amendment snd enactment of Sections 1270.01- | Demain Code
1270.07 make it elezr that withdrawal of any deposit does not result

in a waiver of appesal or a right to new trial on the issue of compense-
tion if that issue s preserved in accordance with Seetion 1270.06. In

" thig respect, the prior law is continued. See People v. Neider, 55 Cal.2d
832 18 Cal. Bptr. 196, 361 P.2d 916 (1961); Pesple v. Gulierrez, 207
Cal, App.2d 759, 24 Cal. Rptr. 781 (1962).

Subdivisions (b}, {¢), and (d} supersede the second sentence of See-
tion 1252 as it formerly rexd and a pertion of Embdivision {a} of
Section 1255a],

Subdivision (¢) adds a provision that failure to pay or deposit within
the time specified in [Section 1251_‘Imay be treated 2s an impled dban-
donment only after 20 days’ notiee to the plaintiff. This subdivision
is included to protect the plaintiff in case of an inadvertent failure to
pay the judgment within the time specified in [Bection 1251].See, e.g.,
County of Los Angeles v. Bartleft, 223 Cal. App.2d 358, 36 Cal. Rptr.
193 (1963).

Subdivision (1) codifies the hilding in Counby of Los Angeles v
Bartlett, supra, that an implied abandonment has the same conse-

26
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‘quenrees as an abandonment on motion of the plaintiff under [Section
1255a),8ee also Capisirane Union High School Dist. v. Capistrane Beach
Acreage Co., 188 Cal. App.2d 612, 10 Cal. Rptr. 750 (1961). Under
subdivision (d), the defendants may reeover axpenses reagsonably and
necessarily incurred in preparing for trial and during trial and rea-
sonable attorney’s fees, appraisal fees, and fres for the serviees of other
experts where such fees were reasonably and necessarily incurred to
protect the defendants’ interests in the proceeding. See [Section
-12553(0)}. In addition, the defendants are entitled to an order restor-
ing them to possession of the preperty and io damages arising out of
the plaintiff's taking and use of the property and damages for any
loss or impairment of value suffered by the land and improvements
after the time the pleintiff took possession of or the defendants moved
from the property in ecompliance with an order of possession, which-
ever is the earlier. Sce[Section 1255a (d)],

. Note: This section ultimately will be redrafted and

numbered for inclusion in the Eminent Domain Code.

-27=
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Section 1253 {amended)

Spe. . Section 1253 of the Code of Civil Procedure is
amended to read: .

1258. When payments have been made and the bond
given, if the plaintiff eleets to give one, as required by Sec-
tions 1251 and 1252, the court shall make a final order of
condemnation, which shall describe the property condemned s
and state the estate or interest aequired theseis; by the plain-
tiff and the purposes of sweh the condemnation ; and ¥ pos-
seasion s taken . If the court has made an order authorizing
the plaintiff to teke possession of the property pursuant to
Heotion 12435 e» 1254 Chapter 2 (commencing with Section
1269.01) or Chapier 3 (commencing with Section 1270.01 ) of

the final order of condemnation shail also state the

the Eminent Domein Code
date wpon or after which the plainkff was cuthorized to take

Com

possesaian.pﬁertethemkisg&négnt—rye#%heﬁm}m
of condemnation; the date of sueh possession: For the pur-
posen of this ceetion; the date of possession shall be the dete
upor or after which the plaintif¥ is suthesised by order of
the eourt te teke pomsessien of the preperty: A certified copy of
the order shall thereupon be recorded in the office of the re-
eorder of the county in which the property is located. The
title to the property described in the final order of eondemna-
tion vests in the plaintiff for the purposes described therein
upon the date that a certified copy of the final order of con-
demnation is reecorded in the office of the recorder of the
county. -

ment. Seetion 1253 is amended to change the references to the

appropriate statutory provisions and to make nonsnbstantive, clarify-
ing changes.

Division 7 of

Note: Thic section ultimately will be .redrafted and

numberad for inclusion in the Eminent_Domain Codg.

-28-
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Section 1254 (repealed)

Sec. . Bection 1254 of the Code of Civil Procedure is
repealed, :

b4 {&}In&nyeaseinw—h&ehéhepleinﬁﬁéeminw
eesgion of the propemix seught to be condemned; the -phmhﬁ

the defendant of the full smount of the judgment sad such
-Mm“mhmiﬁ&emﬁ&s&mmpﬁ
any further demages and eosts that mey be recovered in the
proceeding; apply ex parte for an order authowising is to take
pesscasion of and to use the property sought 4o be condemned:

£b) 3 in the judgment the eowrt determined that the plain-
SE iy entitled to acquive the property by ominent domain and
peyaent indo eourt; the eourt shall by order eunthorise the
plaintiff to take posseosion of und use the property during the
peadeney of end until the finel eonclusion of the litigution:
after which the plaintiff iy authorised to take posscosion of the
propersy whick date; unlews the platntiff soquests o later date;
shall bo 10 days after the date of the erden

{e3 At least 10 days prior to the time possension in taken.
Beps; either pemonally or by meil; & copy of the erder of the
eourt authorizing it to talie possession of the property s single
serviee #PoR oF mailing to these ot the pame address is sufl-
elent:

ing the plaintiff to take possession pursuant to this section; the
eourt may; Bpen motion of an¥ DAPEY to the eminent demain
ding; order an ineresse or o doorense in the ameunt that

{e} The plaintifft shall not be held to bove abandoned or
weived the right to appesl from the judgment by paying inte
eonrt the ameunt of the judement and sach fusther pum 98
may be required by the court and iuléng pomsession of the
propesty passtent te thin veetion.

#}%Méﬂd&%m’ﬂ errtstind t the money paid into .
sourt for him upen axy jndgment; chall be entitled to demand

W“W%ﬂﬁﬂs&wmmﬁm
éeameateﬁaﬂéeiem%e%heaeﬁeaergme&e&ing;wg
*mwﬁw&%&w&m“bm-
evess & Bew tmal is granted: A poyment to o defondant oy
aforesnid; shall be held to bo ax ebandomment by sneh defond-
ant of all defencen interpoved by him, exeepting his claim for
%HPW .

amount to which ke is ontitled as Snally detemmined in the
eminent domain proceeding shall be paid withont interest to
domain procceding in pending shall enter judgment therefor
agorast sueh panty: ‘

29
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£} The perment of the money inte ecunk uo hereinbefore
to keep the said fond full and withend lmisuliens bub snch
m&ney&hehbeaﬁéfem&m-&a%&aﬂ&eeﬂient&éeﬁaie&Eem;ﬂ
othep eontingeneien Las between the prrties to the proeceding)y
ah the rigk of the pluintll and chell 30 rempin nntil the amount
of the eompensetion or dumages io finaily settled by Judieisl
determrination; ond vl the conrt pwerds the rooney or pach
pars thereef as shall be deternined upow; 1o the defendant and
antil he ig sotiosized on vequived by 1ule of courd to toke it:
3£ for amy ropson: the wmoBey chell At ary time be look; ow
MMMWMM%MMO#%
defendant: the court sl reqmice the plonti to make and
keep the smm good et all tines antil the litigetion in Snally
brought to e end; and vatil paid even a» mede payable to the
defendent by order of ecurh; nu above provided: The courb shall
ordop the mency te be deposited in the Btate Treastny; unless
m&m%mmwmmmmm
treasury; i vhieh ease the court phall osder depesit in the
eounty treamry: I the court ovrders depesit in the Stabe
Treasupys it shetl be the dudr of the State Freasurves to soecive
al sueh menoys duly receipt for, and fo safely heep the same
in the Condeipnation Dopesits Fand; whieh fand in
evented in the SHate Preasury and for sveh dudy he shall be
. Heble to the plaintif spon his offielel bond. Meney in the Con-
demnation Dopesits Fued masr be invested and reinvested in
mmmmmmm%
or dopesited ip banlm as provided in Chapier 4 {osmmonpoing
with Sestion 16600} of Part 2 of Division 4 of Title 2. Qe
m%mmmmmm

Hr the fund for invostmend in peeurities or doposit in bank
aeeounts; and the t¥pe of investment or depesit and shell so
arrange the investment or deposit progeam thet fands will be-
availoble for the immedinte poyment of wny court erder or
deerce: Tmmediately eftor such designation the Treasurer shall
imvest or make depesits in bonk acecunts it neeerdanee with
the designations:

£i) For the purpocss of this scetion; o written determination.
WW&W%#{EM&H&EH&MWI&-
weptinent Bosrd shell be deemed $o be dhe dotermination of
the board: Members mey authorize deputies to oct for them
for the purpop: of making determinations undes this peetien:

5 Interest eerned nnd other iweremant Sesived fvom in-
vegtments or deposits made pursusnt to this ecetieom; after
deponit of money i the State Freastry, shall he depesited in
%heée&éemaﬂtmgepm&mé—ﬁfmﬁmbéedﬂeﬁmgm
&mmm&mﬁ%%?mmmmm&m
delivery of bends or sther scousities under this seetion; the
State Contrelier shall apporiion as of June 50tk and Deoomber
#lst of ceeh wopp the pemminder of swah intensst eprmed o
inerement derived and depesited in the fond during the sin
eslendar months ending with sueh drien- There vhell be appor-
tiones und phid te ench pleinti® Faving o depoutt in the fand
during the sin-menth Weém%wkaﬁaﬁpem;m
made; an mreunt direetly preportienate o the istal
in the furd and the length of time sk depenile remnined
therein. The Stote Treasuver sholl pay out the money deposited
by & plentT in ouel menper apd ob sael tirmes ae the eoust
er g judpe thereof suay b oedor o deerce; diveat:
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ey In all enses where & new trial heo been granted apen
twial to obtain greater compensetion than was allowed him
wpon the fret trial: the ecosis of sach pew tmial shall be taxed

Comment. The disposition of the provisions of Section 1254 is indi-
cated below. (Eminent Domain
Bection 1254 Recommended Legisiation Code unless
Subdivision (8) - .o oo o § 1270.0; otherwise
Sabdivision (b) . o § 12700 e
Subdivision (e} - ... §1270.08 indicated)
Suabdivision {d) . oo § 127004
Subdivision {e) _ .. . ool - § 127007
Subdivision (f) ___ . . ... .. §1270.05
Subdivision {g) . oo s . §1270.08
_ Bubdivision {h) ____ . ... . ... 8% 1268.11,
1270.08,
Govit. Code  §§ 16425-16427
Subdivisions (1) and (§) . . ____ Govt. Code
§ 16425-16427
Subdivision (k) ..cocoioo o ot yet considered

by the Commission

-3l-




CODE OF CIVIL PROCEDURE § 1266

Tentatively approved July 1970

ec. . Section 1266 of the Code of Civil Procedure is repealed.

3266~ -Whenever-1and-1is6-to-be-condemned-by-a-eounty-or-eity
!or-the-estabi_ialment-sf-any—atree%-ar-higbway,-ine}.udiag-ei@reae
highwass-u&-fremys,-aaﬂ—the-takiag-af—a-gart-of—a»garee&-ef-hn&
y-gueh- eondemning-autherity-wouid-ieave- the-ropainder-theveof~in
sueh-pgize-ov-shape-or-condition-as-te- réqué.re- guch-econdenner-to-pay
in-eeupenu%ien—fsr-the-takiag—ef-sueh-par%-aa-amsant—eqaal-ta—the
fair-aai-masanbie—aiue—ef—tha-wheie-pareel,—the-reaalutien-ei‘
she-geveraing-bedy-of-tke-eiiy-or- maty—my-»plrevidel-far-the-taking
of~the-vhole-of-pick-pareel-~and-upos- the-adepsion-of-any- sueh
reseiubien-it-phail-be-deened-neeceasary-for- the-pubiie-usey-benefity
sa!ety,-eeeaguy,-aaﬁ-geaeral—wemre-%ht-suek-eenéem&ns-autherét_y

aequive-the-vhele-of-suek-pareedr

Comment. Section 1266 is superseded by Section 421 of the Comprehensive

Statute.
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CCDE OF CIVIL PROCEDURE § 1266.1

Tentatively appreoved July 1970

Sec. . Section 1266.1 of the Code of Civil Procedure is
repealed.

1266'}.1---ﬁ-esuaty-er-anei%y-my-aequire-iaaé-by-gi?t-sr-puehase
from-the-ewner-thereof-far-any-of-the -purpenes-enumorated-in-Seesion
3266-0f-this-sedoy

Comment. Section 1266.1 is superseded by Section 420 of the Comprehen-
1/"“

L sive Statute.

)
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Tentatively approved Septamber 1970

Code of Civil Procedure §§ 1273.01-1273.06 (repealed)
' Sec. . Chapter 3 (commencing with Section 1273.01) of

Title 7 of Part 3 of the Code of Civil Procedure is repealed.

Comment. The repealed provisions sre continued without substantive
change in the Eminent Domain Code. 'The disposition of the repealed sec-

tions iz indicated below.

Repealed Section Revy Section

1273.0L = = = = = @ & & o @2 m- - Uonecessary. Ses § 108
1273.02 = = = = = = @« = m e we 3500

127303 « = = = =« - o s m o ha - 3501

1273.08 = = - - = - - - - .. - = = =~ 3502

1273.05 - = = = w = e e e e e o 3503

1273006 = = = = = & w2 e o w e - 3504
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EDUCATION CODE § 1047

Tentatively approved March 1970
Revized April 1270

SCHOOL DISTRICTS

§ 1047. Power of eminent domain

Sec, . Section 1047 is added to the Education Code,
to read:s

1047. The governing board of any school district may
condemn any property necessary to carry out any of the powers

or functions of the district,

Comment. Section 1047 supersedes the grant of condemnstion
authority formerly contained in subdivision 3 of Section 1238 of
the Code of Civil Procedure (condemnation authorized for "public
buildings and grounds for the use . . . of any . . . school district").
It continues the prior authority of school districts to condemn for

school purpeses. E.Z., Hayward Unicom Iligh School Dist. v. Madrid,

234 Cal. App.2d 100, 121, 44 Cal. Rptr. 268, (1965} ("The district
had the right to condemn for any school purpose and on acquisition,
to change to some other school purpose any time during its ownership

of the property.”). Kern County High School Dist. v. McDonald,

180 Cal. 7, 179 P. 180 {1919). See also Anaheim Union High School

Dist. v. Vieira, 24l Cal. App.2d 169, 51 Cel. Rptr. 9% (1966) (future

use); Hayward Union High School Dist. v. Madrid, supra (temporary use

for school purposes with resale to follow within several years);

(1

Woodland School Dist. v. Woodland Cemetery Ass'n, 174 Cal. App.2d 243,

34 P.24 326 (1959)(schocl purposes may be & more necessary public

use than private cemetery).

=35



4

,‘/JM

EDUCATION CODE § 1047

Tentatively approved March 1970
Revised April 1970

The section is, of course, subject to specific limitations thet
may be imposed on the exercise of the power of eminent demain. See
Education Code Section 1048,

Section 1047 grants a school district (defined in Section 41) the
power of eminent domain to acquire any property necessary to carry out
any of the powers or functions of the district. Thus, for example, a
school district may condemn property outside its boundaries, subject
to such limitations as are provided by statute, even though the per-
tinent statute does not expressly grant the district the power of
eminent damain, E.g., Education Code Section 15009. It should be
recognized, however, that a school district is an agency of limited
authority and may engage in only those functions authorized by statute.

E.g., Yreka Unicn High Scheool Dist, v. Siskiyou Union High School Dist.,

227 Cal. App.2d 666, 39 Cal. Rptr. 112 {196%4); Unlmann v. Alhambra City

High School Dist., 221 Cal. App.2d 228, 34 Cal. Rptr. 341 (1963).

In some cases, a particular statute may expressly grant school
districts the powers of eminent demain for a particular purpose. E.g.,
Education Code Section 6726 {operation of a technical, agricultural,
and natural resource conservation school). These specific grants of
condemnation authority are not to be construed to limit the broad
grant of such authority under Sectior 1047,

Private schools which are not of the collegiate grade may not

exercise the power of eminent domain. Yeshiva Torath Emeth Academy

¥. University of So, Calif., 208 Cal. App.2d 618, 25 Cal. Rptr. 422 .
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EDUCATION CODE § 1047 (cont.)

Tentatively approved March 1970
Revised April 1970

(1962). It is also not permissible for a private citizen to acquire
property by eminent damain for the cperation of a public scheol.

People v. Oken, 159 Cal. App.2d 456, 32b p.2a 58 (1958).




EDUCATION CODE § 1048

Tentatively approved March 1370

§ 1048, Acquisition of property for utility purposes

Sec. . BSection 1048 is added to the Education Code,
to read:

1048, The governing board of a school district may
gequire property in an adjoining school district by lease,
or purchase and dispose of such property in the same manner
as property within the boundary of the district is purchased
and disposed of, where the acquisition of such property is
deemed necessary by the governing board for use as garages,
warehouse, or other utility purposes.

The power of eminent domain shall not be applicable and
such acquisitions by purchase shall be subject to the approval
of the governing board of school district in which the property

is located,

Camment. Section 1048 continues without change the provisions

of former Education Code Section 16003.
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EDUCATION CODE § 15007.5

Tentetively approved March 1970

Education Code. § 15007.5 (repealed)

Sec, . Section 15007.5 of the Education Code is repealed.

LSG@?:S:—-The-gevsrning—be&rd-eﬁ-any-seheel-distrietqm&y
enter«inte-&n—&greemant-with-the-gevsrning-beéy-ef-any-pubLia
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sueh-ageney-ef-their-respeetive-pawers-ef-aninaat-danaiu,-whsthos
er-net-passeaaeé-éa-eemmea,-fer-ths-aequisitien—e?-real-prepapty
as-g-pingle-pareelr--Sueh-ngroement -shall-be -entered-into-and
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Comment. BSection 15007.5 is superseded by Section 360 of the

Eminent Domain Code.
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EDUCATION CODE § 16003

Tentatively approved March 1970

Educatlon Code § 16003 {repealed)

Sec. - Section 16003 of the Education Code is repealed.
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Comment. Section 16003 is superseded by Section 1048 of the

Education Code.
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EDUCATION CODE § 23151
Tentatively approved March 1970

Revised April 1970
Reviged June 1970

UNIVERSITY OF CALIFORNIA

Education Code § 23151 (amended)

Sec. » Section 23151 of the Education Code is amended
to read:

23151. The Regents of the University of California may
condemn any property er-intersapi-therein-fer-the-public-buildings

ard-greunds necessary to cerry out any of the powers or functions

of the University of California urder-the-previgiens-ef-the-Cede
ef-Civii-Proeedure-relabing-to-eminent-demain, The Regents of

the University of California shall not commence any such pro-
ceeding in eminent domain unless it first adopts a-reseiutier by
a two-thirds vote deelawing-that-the-publie-interent-and-neecessity
require-the-acquisitiony-construetiion-er-eempiotion-by-the-Regents
of~bhe-University-ef-Eatifernin-of-the-publie-imprevenens-£for
whieh-the-property-er-inberest-therein-ic-reguired-and-that-ths
preperty-er-inberest-therein-deseribed-in-cuch-rosetution-is

reacegary-for-the-publia-imprevenent a resolution that meets the

reguirements of Section 311 of the Comprehensive Statute.

Camment. Section 23151 is amended to make clear that the condem- -
nation authority of the Regents of the University of California is bread
enough to acquire any property or right or interest in property nec-

essary to carry out the functions of the University of California

1.
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EDUCATION CODE § 23151
Tentatively approved March 1970

Revised April 1970
Ravised June 1970

even though the property is to be acquired for a project that does
not clearly fall within the former language “"public buildings and
grounds of the University of California." See Section 310 of the

comprehensive eminent domain statute.

b2



EDUCATION CODE § 23619

Tentatively approved March 1970
Revised April 1970

STATE COLLEGE SYSTEM

Education Code § 23619 (added)

Sec. . Bection 23619 is added to the Education Cede,
to read:

23619, Subject to the Property Acquisition Law, Part 11
(commencing with Section 15850} of Division 3 of Title 2 of
the Governpent Code, tha trustees may condemn any properiy
necessary to carry out any of the powers or functions of the

state colleges,

Comment. Section 23619 supersedes subdivizion 2 of Secticn
1238 of the Code of Cixil Procadurs §#public buildings and gnounds
for the use of a state, or any state institution”) insofar as tkat
subdivision may relate to the state collage system. The phrasing
of Section 23619 is based in part on subdivision (&) of Section 24503
of the Educatien Code, which grants the right of eminent domain to
acquire property necessary for dormitories or other housing facil-
ties, boarding facilities, studeni union or mctivity facilities,
vehicle parking facilities, or any other auxiliary or supplemental
facilities for individual or group accomodation for use by students,
faculty memberz, or other employees of any one or more state colleges.
Section 23619 covers not only the facilities covered by Sectien 24503

but alsc all other property necessary to the state college system.
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EDUCATION CODE § 30051

Tentatively approved March 1970

NONPROFIT EDUCATIONAL INSTITUTIONS OF COLLEGIATE GRADE

Education Code § 30051 (added)

Sec. . Chapter 3 {commencing with Section 30051) is
added to Division 21 of the Education Code, to read:
Chapter 3. Eminent Domain
30051. Any educaticnal institution of collegiate grade,
within this state, not conducted for profit, may exercise the
right of eminent domain to acquire any property necessary to

carry out any of its powers or functions.

Comment. Section 30051 continues the grant of condemnation
authority formerly found in subdivision 2 of Section 1238 of the Code
of Civil Procedure ("Public buildings end grounds for the use of , .,
any institution within the State of California which is exempt frem
taxetion under the provisicns of Section la, of Article XIII of the

Constitution of the State of California). See University of So.

Calif, v. Robbins, 1 Cal. App.2d 523, 37 P.2d 163 {1934}, cert. den.,

295 U.8. 738 (1935); Redevelopment Agency v. Hayes, 122 Cal. App.2d

777, 266 P.2d 105 {1954). Private schools which are not of the
collegiate grade may not exercise the power of eminent deomain.

Yeshiva Torath Emeth Acedemy v. University of So. Calif., 208 Cal.

App.2d 618, 25 Cal. Rptr. 422 (1962).

=Ll



GOVERNMENT CODE § 184

Tentatively approved April 1970

Government Code § 184 (repealed)
Sec. . BSection 184 of the Government Code is repealed.
lghv~-?he~State-may-aeqaire-er-autheriae-ethars-te-aequira
title-to-preperty-fer-publie-use-in-the-eases-ard-in-the -mode

previded~-By-lawe

Comment. Section 184 is repealed as unnecessary.
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GOVERNMENT CODE § L4770

Tentatively approved June 1970

§ 14770. Restoration of state public records destroyed by public

calamity '
Sec. . Article 7 (commencing with Section 14770) is

added to Chapter 5 of Part 5.5 of Division 3 of Title 2 of the
Government Code, to read:
Article 7. Restoration of Records Destroyed by
Public Calamity

14770. {8} As used in this section:

(1) "Acquire" includes acquisition by gift, purchase,
lease, eminent damain, or otherwise.

{2) "Public record plant” means the plant, or any part
thereof, or any record therein, of any person engaged in the
business of searching or publishing public records or insuring
or guaranteeing titles to real property, including copies of
public records and abstracts or memoranda taken fram public
records, which is owned by or in the possession of such person
or which is used by him in his business.

(b) If public records of any state agency have been lost
or destroyed by conflagration or other public calamity, the
director may acqguire the right to reproduce such portion of a
public record plant as is necessary for the purpose of re-

storing or replacing the records or their substance.

L
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GOVERNMENT CODE § 14770

Tentatively approved June 1970

Comment. Section LUT70 is new but reflects the same policy
as subdivision 15 of former Code of Civil Procedure Section 1238
which applied only to certain local public entities.

The broad authority to acguire the "right to reproduce" lost
or destroyed records permits the reproduction of records by such
means as making copies, obtaining & computer print-out or other
visual representation of records preserved in data processing
equipment, or duplicating magnetic tapes or other means for pre-

serving such records in data processing equipment.

Cross Reference:

Similar authority for local public entities, Govt. Code § 53030.
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GOVERNMEN™ CODE § 15854
Tentatively approved September 1970

Goverament Code § 15854 (conforming amendment)

Sec. . Section 15854 of the Govermment Code is amended to
read:

15854%. Property shall be scquired pursuant to this pert by
condegnation in the manner provided for in Tisie-7-{eemmeneing
vith-Beeiion-1237)-ef-Paré-3-ef-tho-Code-of-Civil-Proasdure the

Erinent Domain Code , and all money paid from any appropristion

made pursuant to this pert shall be expended only in aceordance
with a judgmernt in condemnation or with a verdict of the Jury or
determination by the trial court fixing the amount of compensation
to be pald. This requirement shall not apply to any of the follow-
ing:

(a) Any acquisitions from the federal government or its
agencies.

(v) Any acquisitions from the University of Californie or
other state agencies.

(c) The acquisitions of parcels of property, or lesser
estates or interests therein, for less than five thousand dollars
{$5,000), unless part of an area made up of more than one parcel
whick in total would cost more than five thousand dollars {$5,000)

which the board by resclution exempts from this requirement.
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GOVERNMENT CODE § 15854

Tentatlively approved September 1970

(&) Any acquisition as to which the owner and the State have
agreed to the price and the State Public Works Board by unanimous
vote determines that such price is falr and reasonable and acquizi-
tion by condemnation is not necessary.

{e) Any acquisition as to which the owner and the State Public
Works Board have agreed to arbitrate the amount of the compensation
to be paid in accordance with Fhapter-3-{ecommeneing-with-Seetion
12?3v913—af-Titie-?—ef-Part—a-ef-%he-eede-ef-Givil—?raeedure Division

10 [commenciqg_gith Section 1300) of the Eminent Domein Code .

Comment. Section 15854 is amended to substitute references to the

provisions thet superseded those previously listed.

-Lh9-
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GOVERNMENT CODE § 16425 et seq.

.Tentatively approved September 1370

Government Code

Sec. . Article 9 (commencing with Section 16425) is
added to Chapter 2 of Part 2 of Division 4 of Title 2 of the
Government Code, to read:

Article 9. Condemmnation Deposits Fund



GOVERNMENT CODE § 16425
Tentatively approved September 1970

Section 16425. Condemnation Deposits Fund

' 16425. The Condemnation Deposits Fund in the State
Treasury is eontinued in existence, The fund consists of all

money deposited in the State Treasury under Division 7 -

{camnencing with Section 1268.01) of the Emipent Domain
Code and all interest earned or other Inerement derived
from its investment. The State Treasurer shall receive all
such moneys, duly receipt for, and safely keep the same in the
fund, and for such duty he is liable upon his official bond.

Comment, Sections 16425-16427 restate the substance of a portion
of subdivision (h) and all of subdivisions (i) and (j) of formerySee-

tion 1254, (Tode of Civil Procedure)
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GOVERNMENT CODE § L6L26
Tentatively approved September 1970

Saction 16426, fnvestment of fund

16426. (a)} Money in the Condemnation Deposits Fund may
be invested and reinvested in any securities deseribed in iSee-
tion 16420 of the Government Code or deposited in banks as
provided in Chapter 4 (commencing with Section 16500} of
Part 2 of Division 4 of Title 2 of the Government Code.

(b) The Pooled Money Investment Board shall designate
at lenst once & month the amount of money available in the
fund for investment in securities or deposit in bank accounts,
and the type of investment or deposit and shell so arrange
the investment or deposit progrem that funds will be avail-
able for the immediate payment of any court order or de-
eree. Immedialely after such designation the State Treasurer
ghall invest or make deposits in bank accounts in accordance
with the designations. For the purposes of this subdivision, &
written determination signed by a majority of the members
of the Pooled Money Investment Board shall be deemed to be
the determination of the board. Members may authorize depu-
ties to aet for them for the purpose of making determinations
under this section.

Comment. See the Comment to Section 16425,
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GOVERNMENT CODE § 16427

Tentatively approved September 1970

Section 16427,  Apportionment and disbursement of fund

18427, Interest earned and other increment derived from
investments or deposits made pursuant to thie article, after
deposit of money in the State Treasury, shall be deposited
in the Condemnation Deposits Fund. Alfter first deducting
therefrom expenses inenrred by the State Treasurer in taking
and making delivery of bonds or other securities under this
article, the State Controller shall apportion-as of June 30th
and December 31st of each year the remainder of such inter-
est earned or increment derived and deposited in the fung
during the six calendar months ending with such dates. There
shall be apportioned and paid to each plaintiff having a de-
posit in the fund during the six-month period for which an
apportionment is made, an amount directly proportionate to
the total deposits in the fund and the length of time sueh de-
Posits remained therein. The State Treasurer shall pay out the
money deposited by a plaintiff in such manner and at such
times as the court or a judge thereof may, by order or deeree,

direet,

Comment. See the Comment to Heetion 164325,
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GOVERNMENT CODE § 25350.5

Tentatively approved April 1970

CCURTIES

§ 25350.5. Power of eminent domain

Sec. + Bection 25350.5 1s added to the Government Code, to
read:

25350.5. The board of supervisors of any county may condemn any
property necessary to carry out any of the powers or functions of the

county.

Comment. Section 25350.5 supersedes the grant of corndemnation author-
ity formerly contained in various subdivisions of Section 1238 of the Code
of Civil Procedure and supplements the speeific grants of such authority
contained in this and other codes. E.g., Govt. Code § 26020 (airports);
Sts. & Hwys. Code § 943 (highways)}. Its purpose is to give a county ade-
guate authority to carry out its funetions.

Specific limitations may, of course, be imposed on the exercise of the
power of eminent domein. See Penal Code § %106 (no industrial farm may be

established on land outside county without consent of the affected county).
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GOVERNMENT CODE § 37350.5

Tentatively approved April 1970

CITIES

§ 37350.5. FPower of eminent domain

Séc. . Section 37350.5 is added to the Government Code, to
resad:

37350.5. The legislative body of any city msy condemn any
property necessary to carry out any of the powers or functions

of the city.

Comment. Section 37350.5 supersedes the grant of condemnation
authority formerly contained in various subdivisions of Section 1238 of
the Code of Civil Procedure and supplements the specific grants of such
authority contained in this and other codes. E.g., Govt. Code § 37501
(public assembly or convention halls); Sts. & Bwye. Code § 4050 (streets,
walks, parking pleces}. Its purpose is to give a city adequate authority
to carry out its municipal functions.

Specific limitations mey, of course, be imposed on the exercise of the
power of eminent domsin under some circumstances. See Govt. Code § 37353(c)

(no existing golf course may be acquired by eminent domain).



GOVERNMENT CODE § 53030

Tentatively approved June 1970

§ 53030. Restorstion of local public records destroyed by public calamity

Sec. . Article 2.5 (commencing with Section 53030) is added
to Chapter 1 of Part 1 of Divisicn 2 of Title 5 of the Government
Code, to read:

Article 2.5. Restoration of Records Destroyed by
Public Calemity

53030. {a) As used in this section:

(1} "Acquire" includes acquisition by gift, purchase, lease,
eminent domain, or otherwisge.

(2) "Local public entity" means any public emtity other than
the stete.

(3) "Public record plant" means the plant, or any part there-
of, or any reccrd therein, of any person engaged in the business of
searching or publishing public records or insuring or guaranteeing
titles to real property, including copies of publie records and ab-
stracts or memoranda taken from public records, which is owned by
or in the possession of such person or which is used by him in his
buginess.

{v) 1If public records of a local public entity have been lost
or destroyed by conflagration or other public calamity, the logal

~ public entity may acqguire the right to reproduce such porticn of &
public record plesnt as is necessary for the purpose of restoring or

replacing the records or their substance.
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GOVERNMENT CODE § 53030

Tentatively approved June 1970

Comment. Section 53030 is derived from and reflects the same policy
as subdivision 15 of former Code of Civil Procedure Section 1238. However,
the provision is broadened to cover sll local public entities and is
limited to acquiring the "right to reproduce” such records and does not
prermit permanent acquisition of the public records plant itself.

The broad authority to acquire the "right to reproduce” lost or des-
troyed records permits the reproduction of records by such means as
making copies, obitaining a computer print-out or other visual representa-
tion of records preserved in dats processing equipment, or duplicating

magnetic tapes or other means for preserving such records in dats proces-

slng equipment.

Cross Reference:

Similar euthority for state agencies, Govt. Code § 14770.



HEALTH AND SAFETY CODE § 1427

Staff recommendaticn Septetnber 1370

NONPROFIT HOSPITALS

\
§ 1427. Eminent domain power of nonprofit hospitsal

Sec. . Section 1427 is added to the Health and Safety Code,
to read:

1427. (a) As used in this section, "nonprofit hospital" means any
health center or general, tuberculosis, mental, chronic disease, or
other type of hospital holding a license in good standing lssued under
this chapter and owned and operated by a fund, foundation, or corpora-
tion, no pert of the new earnings of which inures, or may lawfully inure,
to the benefit of any private shareholder or individual.

(v) Any nonprofit hospital then in existence and engaged in
scientific research or an educetional activity may exercise the right
of eminent domain to acquire property immediately adjacent to and
necessary for the operation or expansion of the hospital if the director
hes certified that the acquisition of the property sought to be acquired
is necessary for the opermtion or expansion of the hospital.

(¢) The certificate of the director that the acquisition of the
property sought to be acquired is necessary for the operation or
expansion of the hospital establishes & presumption that:

| (1) The proposed project is a necessary project;
{2) The proposed project is planned or located in the manner which

will be most compatible with the greatest public good and least private

injury; and -58=
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HEALTH AND SAFETY CODE § k27

Staff recormendation September 1370

{3) The property sought to be acquired is necessary for the
proposed project.

(d) The presumption established by subdivision (c¢) is &
presumption af'fecting the burden of proof.

{e) Property devoted to use for the relief, care, or treatment
of the spiritual, mental, or physical 1llness or allment of humens

may not be taken under this section.

Comment. Subdivisions (a), (b), and {e) of Section 1427 continue without
substantive change the provisione of former Code of Ciwvil Procedure Section
1238.3. Subdivisions (c¢) and (&), which establish a presumption of necessity
for the purposes of Section 302 of the Comprehensive Statute, are new. The
certificate of the Director of the State Department of Public Health is a
prerequisite before an action to condemn property may be commenced. In this
connection, it should be noted that the Department of Public Health makes and
enforces detailed regulations for construction or alteration of hospital
buildings. Health & Saf. Code § 1L411; 17 Cal. Admin. Code §§ 265, hk0OC-499.

See West Covina Enterprises, Inc. v. Chalmers, 49 Cal.2d 754, 322 P.2d 13

(1956). Accordingly, it is appropriate that the certificate of the director

be given & presumptive effect that the taking is necessary.
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HEALTH AND SAFETY CODE § 8961

Tentatively approved April 1970

PUBLIC CEMETERY DISTRICTS

§ 806l. Power to acquire property by condemnation or otherwise

Sec. . Section 8961 of the Health and Safety Code is amended to read:
8961. The district may maintain a cemetery or cemeteries, and for

this purpose may take and hold title to property by grant, gift, devise,

condemnation, lease, or any other method. Cemeteries shall be limited in

use to burial in the ground of residents or taxpayers of the district or
former residents or taxpayers of the district who purchased lots or plots
while residents or taxpayers of the district or members of their families.
Families shall be limited to a spouse, parents, grandparents, children and

brothers and sisters.

Coment. Section 8961 is amended to make clear the right of public ceme-
tery districts to acquire and hold title to realty for cemetery purposes. See
14 Ops. Cal. Atty. Gen. 252 (noting the confusion engendered by the recodification
of Sections 8961, 8962, and 8963). The term “"condemnation” preserves the grant
of condemnation authority formerly conteined in subdivision 14 of Section 1238
of the Code of Clivil Procedure (condemnation authorized for "cemeteries for the

burial of the dead, and enlarging and adding to the same and the grounds thereof").
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HEALTH & SAFETY CODE § 35167

Tentatively approved June 1970

LAND CHEST CORPORATIONS

§ 35167. Acquisition of property

Sec, . Section 35167 is added to the Health and Safety
Code, to read:

35167. When the conmissioner has approved a housing project,
the corporaticn may acquire the property necessary for the project

by gift, bequest, purchase, or eminent domein.

Comment. Sections 35167-35171 retain the substance of sub-
division 21 of former Code of Civil Procedure Secticn 1238 insofar
as that subdivisicn mey have applied to land chest corporations
(nonprofit corporations formed for the purpose of providing "housing
in rurasl and suburban areas for families of low income"), Sections
35167-35171 use the same language as Sections 3U874-34878 relating
to limited dividend housing corporations (corporations formed for
the purpose of providing housing for families of low incame or

reconstructing slum areas).
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HEALTH & SAFETY CODE § 35168

Tentatively approved June 1970

LAND CHEST CORPORATIONS

§ 35168. Eminent damein; authorization by commissicner

Sec. . Section 35168 is added to the Health and Safety
Code, to read:

35168. The power of eminent domain shall not be exercised
by a corporation except with the specific authorization of the

commisgioner,

Camment. See the Comment to Section 35167.
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HEALTH & SAFETY CODE § 35169

Tentatively approved June 1970

LAND CHEST CORPORATIONS

§ 35169. Certificate of authorization

Sec. . Section 35169 is added to the Health and
Safety Code, to read:

35169. The authorization shall be contained in a cer-
tificate of the commissioner specifying that after public
hearing the camissioner has determined that the acquisition
of the property by eminent damain and the construction of
the housing on the property is in the public interest and

necessary for the public use.

Ccmment. See the Comment to Section 35167.
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HEALTH & SAFETY CODE § 35170

Tentatively approved June 1970

LAND CHEST CORPORATIONS

§ 35170. Public hearing

Sec, . Bection 35170 is added to the Health and
Safety Code, to resd:

35170. The hearing shall be held at a time and place
designated by the commissioner. At least 10 days prior to the
hearing the corporation shall give notice of the hearing by
publication in a newspaper designated by the ccmmissioner
and published or circulated in the city or county where the

property is located,

Comment. See the Comment to Section 35167.



HEALTH & SAFETY CODE § 35171
Tentatively approved June 1570

LAND CHEST CORPORATIONS

§ 35171. Effect of certificate
Sec. . Bection 35171 is added to the Health and Safety
Code, to read:
35171. A certified copy of the certificate of the commisaioner
1s conclusive evidence of the matters certified in it in any pro-
ceeding in eminent domein %o acquire the property or any part of it

set forth in the certificate.

Comment. See the Comment to Sectlon 35167.
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PUBLIC RESOURCES CCDE § 13070.1

Tentatively approved April 1970

RESORT IMPROVEMENT DISTRICTS

§ 13@70.1. Definition of "acquire"

Sec. . Sectlon 13070.1 is added to the Public Resources
Code, to read:

13070.1. As used in this chapter, "ascquire” includes but
is not restricted to taking by condemnetion, purchase, or lease,

and receiving by donation or dedication.

qcmment. Section 13070.1 is added to give the term "acquire”
used 1n Section 13070 its broadest possible meaning and to insure
that the repeal of Code of Civil Procedure Section 1238 will not
affect adversely the dlstricts formed under the Resort Improvement

District Iaw.
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PUBLIC UTILITIES CODE §§ 610-626

Tentatlively approved March 1970

PRIVATELY OWNED PUBLIC UTILITIES

ARTICLE 7. EMINENT DOMATN

Article applies to "public utilities" only
Railreced corporations

Electrical corporations

Gas corporations

Beet corporations

Pipeline corporations

Telephione corporations

Telegraph corporations

Watexr corporations

Wharfingers

Ferries

Street railroad corporations

Motor carriers

Warehousemen

Resolution of Publiec Utilities Commission

Effect of resclution



PUBLIC UTILITIES CODE § 610

Tentatively approved March 1970

Sec. . Article 7 (commencing with Section 610) is added to
Chapter 3 of Part 1 of Division 1 of the Public Utilities Code, to

read:

Article 7. Eminent Domaln

§ 610. Article applies to "public utilities" only

610. This article applies only to a corporation or person

that is a public utility.

Comment. Section 610 is included to make clear that this article
extends the right of eminent domain only to "public utilities" as defined
in Section 216 ("service is performed for or the commodity delivered to
the public or any portion thereof") and not to persons or corporations
that are not subject to regulation and rate control. It has been held
that the exercise of the right of eminent domein conclusively evidences
an intention to devote the property so acquired to a public use, thereby

rendering the condemnor a public utility. Producers Transp,Co. v. Rall-

road Comm'n, 176 Cal. 499, 505, 169 P. 59 {1917)}. Compare McCullagh v.

Railroad Comm'n, 190 Cal. 13, 210 P. 264 (1922). This section is con-

sistent with the holding in the Producers Transp. Co. case.
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PUBLIC UTILITIES CODE § 611

Tentatively approved March 1970

§ 611. Railroad corporations

611l. A railroad corporation may condemn any property necessary

for the construction and maintenance of its rallrcsd.

Comment., Section 611 grents "railroad corporations”{defined in Sec-
tion 230) the right of eminent domain to acquire property necessary for
the construction and maintenance of its "railrcad."” "Railroed" is defined
in Section 229 to mean in substance all rallrcsd property devoted to public
use in the transportation of persons or property. Thus, Section 611
authorizes condemnation of any property necessary to carry ocut the regulated
activities of the reilroad. It retains in substance the authority formerly
found in subdivision (g) of Section 7526 of the Public Utilities Code and

in Section 1238 of the Code of Civil Procedure. See, e.g., Southern Pac.

Co. v. Los Angeles Mill Co., 177 Cal. 395, P. (1918)}(spur tracks);

Vallejo & N. R. Co. v. Reed Orchard Co., 169 Cal. 545, 1k7 P. 238 (1915)

(land for wharves for transfer of freight between railroad cars and boats
vhere reasonably necessary for railroad corporationts future business);

Central Paéific Ry. Co. v. Feldman, 152 Cal. 303, 92 P. 849 (1907)(1and

adjacent to station grounds required for a freight bouse }; Scuthern Pacific

R. R. Co. v. Raymond, 53 Cal. 223, P. { )(workshop); Madera R. Co.

v. Beymond Granite Co., 3 Cal. App. 688, 87 P. 27 (1906)(spur tracks). cf.

City of los Angeles v. Ios Angeles Pac. Co., 31 Cal. App. 100, 159 P. 992
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PUBLIC UTILITIES CODE § 611

Tentatively approved March 1970

(1916){1and for pole line for transmission of power to public railway).
Section 611 would not, however, permit condemnation by a railroad cor-
poration of land to be used, for example, as an industrial park.

Section 611 supersedes provisions formerly contained in the Public
Utilities Code and Code of Civil Procedure insofar as those provisions
related to privately owned public utilities. See subdivision (g) of
Section 7526 of the Public Utilities Code (right to condemn lands "to be
used in the construction and maintenance of its roads, and all necessary
appendages and adjuncts"); Section 1238 of the Code of Civil Procedure,
subdivision 4 (“steam, electric and horse railroads'), subdivision 11
(railroads "for quarrying, logging or lumbering purposes”). See also
Section 1238, subdivision 9 ("roads for transportation by traction engines
or road locomotives").

Section 611 has no effect on various specific grants of the power to
railroads to condemn private property. See Public Utilities Code Sections
7533 (additional tracks), 7535 (railrosd intersections), 7536 (railrcad
crossings). See also Public Utilities Code Section 7508 (right of eminent

domain in transferee of railroad corporation).
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PUBLIC UTILITIES CODE § 612

Tentatively approved March 1970

§ 612. Blectrical corporations

§ 612. An electrical corporation may condemn any property

necessary for the construction and maintenance of its electric

plant.

Comment. Section 612 grants "electriéal corporations” {defined in
Section 218) the right of eminent domain to acquire property necessary
for the construction and maintenance of ite "electric plant.” "Electric
plant” is defined in Section 217 to mean in substance all property
devoted to public use in the production, generation, transmission, de-
livery, or furnishing of electricity for light, heat, or power. Thus,
Section 612 authorizes condemnation of any property necessary to carry
out the regulated activities of the electrical corporation. It retains
and possibly broadens the authority formerly found in subdivisions 12 and
13 of Section 1238 of the Code of Civil Procedure and supersedes those sube
divisions insofar as they apply to privately owned public utilities. See
also the Comment to Section 613. Insofar as subdivision 13 permits acgui-
sition of property for future use, it is anticipated that that authority
will be given to privately owned public utilities by 2 general provision

to be included in the comprehensive condemnation statute.
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PUBLIC UTILITIES CODE § 613

Tentatively approved March 1970

§ 613. Gas corporations

613. A gas corporation mey condemn any property necessary for

the construction and maintenance of its gas plant.

Comment, Section 613 grants "gas corporations" (defined in Section
222) the right of eminent domain to acquire property necessary for the
construction and maintenance of its "gas plant." "Gas plant” is defined
in Section 221 to include all property used in connection with or to facili-
tate the production, generation, transmission, delivery, or furnishing of
gas, natural or mamufactured, for light, heat, or power. Thus, Section
613 authorizes condemmation of any property necessary to carry out the
regulated activities of the gas corporation.

Sections 612, 613, and 614 largely supersede subdivision 17 of Section
1238 of the Code of Civil Procedure. Insofar as subdivision 17 permits
acquisition of property for future use, it is anticipated that that authority
will be given privately owned public utilities by a general provision to be

included in the comprehensive condemnation statute.
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PUBLIC UTILITIES CODE § 614

Tentatively approved March 1970

§ 614. BHeat corporations

61%. A heat corporation may condemn any property necessary.for

the construction and maintenace of its heating pdant.

Comment. Section 614 grants "heat corporations” (defined in Section
224) the right of eminent domain to mequire property necessary for the
construction and maintenance of its "heating plant." "Heating plant" is
defined in Section 223 to include all property used in connection with or
to facilitate the production, generation, transmission, delivery, or furnish-
ing of heat for domestic, business, 1ndustrial, or public use. Thus, Section
614 authorizes condemnation of any property necessary to carry out the
regulated activities of the heat corporations. See the Comment to Section

613.



PUBLIC UTILITIES CODE § 615

Tentatively approved March 1970

§ 615. Pipeline corporations

615. A pipeline corporation may condemn any property necessary

for the construction and maintenance of its pipeline.

Comment. Section 615 grants "pipeline corporations" (defined in
Section 228) the right of eminent domain to acquire property necessary
for the construction and maintenance of its "pipeline.” "Pipeline" is
defined in Section 227 to include all property used in connection with or
to facilitate the transmission, storage, distribution, or delivery of crude
oil or other fluid substances except water through pipelines. Thus, Sec-
tion 615 authorizes condemnation of any property necesssry to carry out
the regulated activities of the pipeline corporation.

Section 615 supersedes subdivision 10 of Section 1238 of the Code of
Civil Procedure (authorizing comdemnation for "oil pipelines") insofar as

that subdivision relates to privately owned public utilities.

T



N

PUBLIC UTILITIES CODE § 616

Tentatively approved March 1970

§ 616. Telephone corporations

616. A telephone corporation may condemn any property neces-

sary for the construction and maintenance of its telephone line.

Comment. Section 616 grants "telephone corporations" (defined in
Section 234) the right of eminent domain to acquire property necessary
for the construction and maintenance of its "telephone iine." "Telephone
line" is defined in Section 233 to include all property used in connection
with or to faclilitate commnication by telephone, whether such commnica-
tion is had with or without the use of transmission wires. Thus, Section
616 authorizes condemnation of any property necessary to carry ocut the
regulated activities of the telephone corporation.

Section 616 superseded a portion of subdivision 7 of Section 1238 of
the Code of Civil Procedure (authorizing condemnation for "telephone . . .
lines, systems and plants") insofar as that subdivision relates to privately

owned public utilities.




PUBLIC UTILITIES CODE § 617

Tentatively approved March 1970

§ 617. Telegraph corporations

617. A telegraph corporation may condemn any property neces-

sary for the construction and meintenmance of its telegraph line.

Comment. Section 617 grants "telegraph corporations” (defined in
Section 236) the right of eminent domain to acquire property necessary
for the construction and maintenance of its "telegraph line." "Telegraph
line" is defined in Section 235 to include all property used in connection
with or to facllitate communication by telegraph, whether such communice-
tion is had with or without the use of transmission wires. Thus, Section
617 authorizes condemnation of any property necessary to carry out the
regulated activities of the telegraph corporation.

Section 617 supersedes a portion of subdivision 7 of Section 1238 of
the Code of Civil Procedure (authorizing condemnation for "telegraph . . .
lines, systems and plants") insofar as that subdivision relates to

privately owned public utilities.



PUBLIC UTILITIES CODE § 618

Tentatively approved March 1970

§ 618. Water corporations

618. A water corporation mey condemn any property necessary

for the constructicn and maintensnce of its water system.

Comment. Section 618 grants "water corporations" (as defined 1n
Section 241) the right of eminent domein to acquire property necessary
for the construction and maintenance of its "water system." "Water
system" is defined in Section 240 to include all property used in con-
nection with or to facilitate the diversion, development, storage, supply,
distribution, sale, furnishing, carriage, apportiomment, or measurement of
water for power, irrigation, reclamation, .or mamufacturing, or for munici-
pal, domestic, or other beneficial use. Thus, Section 618 authorizes con-
demnation 8f any property necessary to carry out the regulated activities
of the water corporation.

Section 618 supersedes portions of subdivisions 3 and 4% of Section
1238 of the Code of Civil Procedure insofar as those portions relate to

condemnation by privately owned public utilities.
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PUBLIC UTILITIES CODE § 619

Tentatively approved March 1970

§ 619. Wharfingers

619. A wherfinger may condemn any property necessary for the
construction and maintenance of facilities for the recelpt or dis-

charge of freight or passengers.

Comment. Section 619 grants a "wharfinger" the right of eminent
domain to acquire property necessary for facilities for the recelpt or
discharge of freight or passengers. "Wharfinger" is defined in Section
2k2 to include "every corporation or person owning, controlling, operat-
ing, or managing any dock, wharf, or structure used by vessels in connec-
tion with or to facilitate the recelpt or discharge of freight, other
than bulk liquid commodities, or passengers for compensation within this
State."

Section 619 supersedes portions of subdivisions 3 ("public mooring
places for watercraft") and b ("wharves, docks, piers, . . . chutes,
booms" ) of Section 1238 of the Code of Civil Procedure insofar as those

portions relate to privately owned public utilities.
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FUBLIC UTILITIES CODE § 620

Tentatively approved March 1970
Revised April 1970

§ 620. Ferries

620. A common carrier, as defined in subdivision {b) of Sec-
tion 211, mey condemn any property necessary for the construction
and maintenance of facilities for its transportation of persons

or property.

Comment. Section 620 grants the power of eminent domain to acquire
property necessary for ferry facilities. The reference to subdivision
(b) of Section 211 incorporates a definition of those public utilities i
that transport persons or property for compensation by wvessel upon in-
land waters or upon the high seas between points within this state.
Section 620 supersedes the grant of condemnation for "ferries" in sube
division 4 of Section 1238 of the Code of Civil Procedure insofar as that
subdivision relates to the privately owned public utilities. BSee Streets
and Highweys Code Sections 30802, 30866 {regulation of amount of ferry

tolls). .



PUBLIC UTILITIES CODE § 621

Tentatively approved March 1970
Revised May 1970

§ 621. Street railroad corporations

$21. A street railroad corporation may condemn any property

necessary for the construction and maintenance of its street

railroad.

Comment. Section 621 grants "street railroad corporations” (defined
in Section 232) the right of eminent domain to acguire property necessary
for the construction and maintenance of its "street railroad" (defined in
Section 231). It replaces in substance the authority formerly found in
subdivision (g} of Section 7526 and incorporated by reference by Section
7801 and in Section 1238 of the Code of Civil Procedure. See the Comment

to Section 611.
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PUBLIC UTILITIES CODE § 622

Tentatively spproved March 1970
Revised February 1971

§ 622. Motor and wmter carriers

622, (a) As ueed in this section, "dotor carrier" means:

(1) A highwey common carrier as defined in Section 213.

(2) A passenger stage corporation as defined in Section 226,

(b) As used in this section, "water carrier" means a common
carrier operating upon any waterwaey in this state between fixed
termini or over & regular route.

(¢) A motor carrier or water carrier may condemn any property
necessary for the construction and maintenance of terminal facilities
for the receipt, transfer, or delivery of the passengers or property

it carries.

Comment. Section 622 grants certain motor carriers and water carriers
the right of eminent domain to acquire property necessary for terminal
facilities. Sections 621 and 622 supersede subdivision 22 of Section 1238
of the Code of Civil Procedure which granted condemnation suthority for
"terminal facilities, lands or structures for the receipt, transfer or
delivery of passengers or property by any common carrier operating upon
any public highway or waterway in this state between fixed termini or over

a regular route, or for other tern%nal facilities of anmy such carrier."
-81-



PUBLIC UTILITIES CODE § 623
Tentatively approwed March 1970

§ 623. Warehousemen

623, A warehouseman may condemn any property necessary for the

construction and maintenance of its fmecilities for storing property.

Comment. Section 623 grents a "warehouseman” {defined in Section 239)
the right of eminent domain to acquire property necessary for storing
property. Section 623 supersedes a portion of subdivision 4 of Seection
1238 of the Code of Civil Procedure {granting suthority to condemn for
"werehouses") insofar as that portion relates to privately owned publie

utilities.

'
:
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PUBLIC UTILITIES COLDE § 624

Tentatively approved February 1971

§ 624, Sewer system corporaticns

624, A sewer system corporation may condemn any property

necessary for the construction and maintenance of its sewer system.

Comment. Section 624 grants a "gever system corporation” (defined in
Section 230.6) the xight of eminent domamin to acquire property necessary
for the construction and meintenance of its "sewer system." "Sewer system"
ig defined in Section 230.5 to include 21l property used in connection
with or to facilitate sewage collection, treatment, or disposition for sani-
tary or drainage purposes. Thus, Section 624 authorizes condemnation of
any property necessary to carry out the regulated activities of sewer system
corporations. BSection 624 does not, however, authorize condemmation for a
sewver system which merely collects sewage on the property of & single individual
(Section 230.5); nor does it authorize condernation by anyone other than a
public utility subject to the jurisdiction, control, and regulation of the
Public Utilities Commission.

Section 62k supersedes portions of subdivisions 3, 4, and 8 of Section
1238 of the Code of Civil Procedure insofar as those portions relate to

condemnation by privately owned public utilities.
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PUBLIC UTILITIES CODE § 625
Staff recommendzation considered

by Commission March 1G70--action
deferred

§ 625. Resolution of Public Utilities Commission

625, No condemnation proceeding shall be commenced under the
authority granted by this article unless the Public Utilitles Com-
mission first adopts a resolution declaring thet the public inter-
est and necessity require the acquisition, construction, or comple-
tion by the public utility of the project for which the property is
required and that the fee or such interest in the property ss is

described in the resolution is necessary for the project.

Comment. Sections 625 and 626 impose a requirement not found in
prior law. The sections, which are based on Streets and Highways Code
Sections 102 and 103, make the question of necessity one for determinz-
tion by the Public Utilities Commission rather than by the court as

under former law.
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PUBLIC UTILITIES CODE § 626
Staff recommendaticn considered

by Commission March 1970--action
deferred

§ 626, Effect of resolution

626, The resolution of the commiseion is conclusive evidence:

(a) Of the public necessity of such proposed project.

{b) That such fee or interest in the property is necessary
therefor.

{c) That such proposed project is planned or located in a
manner which will be most compatible with the greatest public good

and the least private injury.

Comment. See the Comment to Section 625.

o
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FUBLIC UTILITIES CODE § 2729

Tentative approved March 1970
Bevi=sed June 1970

MUTUAL WATER COMPANIES

Public Utilities Code § 2729 (added)

Sec. . Section 2729 1s added to the Public Utilities Code,
to read:

2729. A mutual water compeny may exercise the power of eminent
domain for water, water rights, canals, ditches, dams, poundings,
flumes, agueducts and pipes for irrigation of lands furnished with

water by such company,

Comment. Sectlon 2729 specifies the condemmation suthority of a mutual
water company (defined in Section 2725). The section continues without sube
stantive change the authority to condemn formerly conferred by Code of Civil
Procedure Section 1238(4){condemnation authorized for "water, water rights,
canals, ditches, dams, poundings, flumes, aqueducts and pipes for irrigation
of lands furnished with water by corporations supplying water to the lands
of the stockholders thereof only").

Mutuel water companies are not generally subject to the jurisdietion of
the Public Utilities Commission. See Pub. Util. Code § 2705. However, it
is possible that exercise of the power of eminent domain by a mutual weter
company may demonstrate an intention to devote the property so acquired to
public use and thereby render the company subject to regulation as a public

utility. See Corona City Water Co. v, Public Utilities Comm'n, 5% Cal.2d

834, 357 P.2d 301, 9 Cal. Rptr. 245 (1960); Lamb v. California Water & Tel.

Co., 21 Cal.2d 33, 129 P.2d 371 (19%2). Nevertheless, the authority granted
by this section is not dependent upon whether a company is or is not held to

be a public utility by exercising such authority.
[a o



Cifinlio & divdwAYs GOk oy 1041

Tentatively approved July 1970

Sec. . Scetion 108.1 of the Streets end Highways Code is
repealed.

30k3y-~Wherever-a-pars-of-a-pareel-of-iend-is-te-be-taken-fer
ekate- highwey-purposes-and-tne-regainder-ig-to-Be-defe-in-euch- shape
er-eonditiam—aﬂ-%e-be~af-iit%&e-va&ue-%e-i?s—omner;-er-to—give~risc
to-glnims-er-litigation-conReeFaiRg - GEVernnee- or-ether-damagey-the
deparimens-nay-aequire-~she -wkhede-pareel-and-may~eeld-the-rematudey
or-MRY-eNehange - bhe - sane~ for-other-properiy-needed-for-siate-highway

PUrpOSES~

Conment. Section 104.1 is superseded by Sections 420 through 422 of the

Camprehensive Statute.
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STREETS & HIGHWAYS CODE § 943.1
Tentatively approved July 1970

Sec. . Section 943.1 of the Streets and Highways Code 18
repealed.
Oh3vke--WheBoVeE -a~Par¥s-0f -0 -pareed~af -2and -8 ~to-he-taken -0z
aeunty-highwny-purpeseB-aad-tha»éamaiaéea-a#—sush—gasael—is-ta-be
. defb-kn-pReh-shaps-cr-eenditien-as-te-be-ef-iittie-valwe-Lo-lis-ovRery
er-teo-give-rise-so-plnins-er-titigation-eeRcOroing-s0veranoe-oFr-otaer
damagesy-the-eoURtY~-Rey-aaquire-the-whole-pareel-and-Bay -0kl -5ha
yamaindep-ar-moy-exeRange-tho-sama-fer-ather-proparsy-neadod-faw

eounty-highway-purpoiesy

Comment., Section 943.1 is superseded'by Sections 420 through 422 of

the Comprehensive Statute.
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STREETS & HIGHWAYS CODE § 4008

Tentatively approved April 1970

STREET OPENING ACT OF 1903

Streets & Highways Code § 4008 {amended)

Sec. . Section 4008 of the Streets and Highways Code is
amended to read:
LO08. "Street" includes public street, avenues, roads,

highways, byroads, squares, lanes, alleys, courts or places.

Comment. The addition of "byroads" to Section LOOB makes it clear
that byroads--roads, open to public use, that furnish access to an exist-
ing public road from or primarily from otherwise isolated property--may
be established under the Street Opening Act of 1903. See Section 4008.1
defining "byrosd." This addition probably codifies existing law. Cf.

City of Oakland v. Parker, 70 Cal. App. 295, 233 P. 68 (1924).
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STREETS & HIGHWAYS CODE § 4008.1

Tentatively approved April 1970

STREET OPENING ACT OF 1303

Streets & Highways Code § 4008.1 (added)

Sec. . Section 4008.1 is added to the Streets and Highways
Code, to read:

LooB.1. "Byroasd" means a road, open to public use, that
furnishes access to an existing yublic road from or primarily from

otherwise isolated property.

Comment. The definition of "byroad" in Section L008.1 1s based on

the discussion in Shermen v. Buick, 32 Cal. 242 (1867). It adopts sub-

stantially the definition formerly incorporated in Section 1238(6) of
the Code of Civil Procedure; however, any restriction in utilization of

the property served by the byroad i1s eliminated.
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STREETS & HIGHWAYS CODE § 4120.1

Tentatively approved April 1970
Revised June 1970

STREET OPENING ACT OF 1903

Streets & Highways Code § 4120.1 (added)

Seec, . Section 4120.1 is added to the Streets and Highways
Code, to read:

4120.1. The owner of any property that may be benefited by a
proposed improvement may file with the legislative body a request
that the improvement be undertaken. Such request may, but need not
include the maps, plats, plans, profiles, specifications, and other
information referred to in Sections 4120 and 4122, and shall not be

denied without a public hearing.

Corment. Section 4120.1 is added to the Street Opening Act of 1903
to expressly authorize initiation of improvement proposals by Individual
property owners. Similar procedures already exist in many counties and
cities. In reviewing a property owner's request, the board of supervisors
should consider the necessity for the improvement and the relative hard-
ship to the party whose land is sought to be used for the improvement

compared to the one seeking the improvement.
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WATER CODB § 25k

TEntativély-approved,Jhly 1970

Sec. . BSection 254 of the Water Code is repealed.

PS5k~ -Whenever-a-pars-of-s-pareei~of-iand-ig-ta~-be-taken-for
shate-dap-sp-vaber -purpases-and-she ~renainder-is-to-ve-kefi-in-sueB
shape-sp-esndition~ag-bo-be-sf-iittle-value-ba~ite-eWReFy -aE~40
2ive-pise-bo-elaimg-er-titigation-eoneerning-severance-or-othey
éanage;-the-deparﬁment-may-aequire—ﬁhe-whele—pareel-anﬁ»may-sall
the-remainder-ap-pay-exehanze -the-same-fop-ather-properiy-nocded

fop-phabe-dam-or-watey-purpesess

Comment. BSection 254 is superseded by Sections 420 through k22 of

the Comprehensive Statute.
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WATER CODE § 8590.1

Tentatively aproved July 1570

Sec. . Section 8590.1 of the Water Code is repealed.

8500+ 1v--Wherever-a-pari-of-o-poreel- of-1and- is~to-be-taken
for-purpeses-as-aes- forsh-in-Seetion-8590-0f-thie-code-and-4ihe
pemainder-is-Eo-ve-lefé- in-ouech-shape-or- eondision-as-to-be-of
litsle~-value-io-isa-ovnery-or-to-give-rice-to-elaims-or-litigasion
epnceraing- coverance-or-other- dampgey-the-beard-may-aequire-he
whole-pareei-apd-may-seii-the-remainder-or-may-exchange-the-same
for-other- property-necded-for-purpecec-as- set- forih-in-Beelion
8590~ 9F-thio-eodes

Camment. Section 8590.1 is euperseded by Sections 420 through 422 of

the Comprehensive Statute.
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WATER CCDE § 11575.2

Tentatively appPoved July 1370

Sec. . Section 11575.2 of the Water Code is repealed.

115';’5-2-‘--‘-wheaeirer-a-para-ef-a-pareel-aé’-;.aad—is-ta-he-takea
!er-at.ate-—nter-deveiapueat—pumsea-anﬂ-the—semiﬁer-is—ta-he
lef%-ia-sueh—ahape-a:--eenii%iea-as-te-he—af-liﬂle—mlu&-te—i%s
evner;-er-te-give-rige- to-elaime-or-1itigation- eoncerning-sevesr-
aaea-or-other—éamge,-m—éepartma%-my-aequire»the-mle-par—
eei-nﬂ-shail«-seﬂ-the-rem-inéer-ar-ahaii—exehaage—the—sm-far

ether-properiy-needed-for- state-water- develepnent-purpeseaq

Comment. Section 11575.2 is superseded by Sections 420 through 422 of

the Comprebensive Statute.
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WATER CODE § L3533

mentatively approved July 1970

Sec. . <ection 43533 of the Water Code is repealed.

13533---Hhenever-a-pars-of-a-pareel-of-1and-is-to-be-aeguired
pursuant-te-t&ia-artieie-aad-aay-peftien-af-the—remainﬂer—ia-te-he
left-iﬂ-aueh»ehage-er—eaaéi%iaa-aa-%a-be—af-little-valae-%a-its
ewnerg-%he-heard—may-aeqaire-aad-sei&«sueh-pe?%ien-sr—may-exehanga
the—same—fe?-ether-paaperty~aeeéeé~%e-earsy—eu%-%he~pewers-een£erred

eg-~said-boardx

Comment. Section 43533 is superseded by Sections 420 through Lo of

the Comprehenslve Statute.
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