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Memorandum T1-49 e
Subject: Study 36.65 - Condemnation {Right to Acquire any Necessary Right
or Interest—Disposition of Code of Civil Pro-
cedure Section 1239)

The Commission has approved Section 303 of the Eminent Domain Code.
Section 303 supersedes Code of Civil Procedure Section 1239 vhich deals
with the same subject.

The staff presents for approval the repeal of Section 1239 of the
Code of Civil Procedure. The proposed Comment to the repealed section
merely refers over to Section 303. The Comment to Section 303 contains a
discussion of the extent to which that section changes existing law.

Respectfully submitted,

John H. DeMoully
Executive Secretary



Memorandum T1-%9
EXHIBIT I
COLE OF CIVIL PROCEDURE § 1239
Staff recommendation July 1971

Code of Civil Procedure § 1239

2230+ --The-following-is-a-elansifieation-of-the-estates-and-righte
in-iapdo-subieet-to-be-taken-for-publie-uses

d+--A~fee-gimpley-when-saken-for-publie-buildings-or-greundsy-or
for-peryanent-buildingss- for-reserveire-and-damsy-and-pernanent-Floed-
ing-eeeasioned-therebyy-or-for-an-outles-for-a-flevwy-or-o-plaee-for-ihe
depocit-of-debric-or-tailings-of-s-miney-or-for-the-pretection-of-vater
bearing-lands-frou-droughé-therefrom-of-any-eharacter-vhatsoever-£frem
any-adjaecent-tandas

2+--Exeept-as-provided-in-subsections-3-and-Yy-er-cpeeifieally-in
any-other-gtatutey -an-easementy -when-saen-for-any-other-uses-providedy
hovwevery-that-when-the-taking-is-by-a-minieipal-corporationy-and-in-for
the-purpese-ai-eeastruetingy-equiypingy-aaiag,-maintqiaing-er-epe!atiag
any—warks,-read,-!ailraadg—tramﬁayy—pawer—piaat,-telephaaé-liae,-er
other-neecpggary-vworks-or-strueturesy-for-the-preparationy-manufaeturey
bandling-er-sraneporting-of-ony-material-or-cupplies-required-in-the
eongtruesion-or-eampletion-by-suek-minicipal ~corporation-of-any-publiie
worky -imprevemerty-or-utility;-a-fee-sinple-may-be-taken-if-the-legisla-
$ive-body-ef-such-manieipal-corperation-shally -by-reseiutiony -determine
the-taking-thereof-to-be-neeescarys-and-providedy- furthery-thaty -when
any-laad-!a-taken-far-%he-uee-ef-a-bypa:a,-er—draiaagg-way,-ar-everfiqw
ehaEnRely-or-a-leveey-or-an-eobankmenty-or-a-eut-required-hy-she-plans-of

the-Galifornta-Pebris-Cenmission- referred-t0-in-that-certain-aet-of-the
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kegisliaturey-entitled-"An-act-approving-the-repori-ef-the-Lalifornis
Behris-Gemmisaien—traaami%ted-te-the—Speaker—ef-the—Heuse-ef-Repreaea—
tatives—hy-the-Seere%ary—af—ﬂar-en-auae-z?,-lQlly-direetiqg-the-apprsv-
ai-of-planc-of-reelamation-alens-the-Saeramento-River-ow-ite-$ribu-
tariesnay-upen-the-swamp-iaads-adsaeent-ts-said-rivery-direeting—the
Sta%e-Engineer-te-praeure—data-anﬂ-n&ke-surveys-&aﬂ-examinatiaae-fer
the-purpese-ef—perfeeting—the-pians-eeataiaed-in—aaia-repa!t-af-the
Galifernia-Bebria-Gemmisaiaﬁg-aad-%o-make—reperts—the!eefy-making-an
appiepria%ien—te-paybthe-expenaes—af-sueh-euamina%iaﬂs-and-eurveyeg-anﬂ
ereating—a-Reelamatiaa—Bea!ﬁ-and—defiaing—its-pewer,ﬂ-agpyevea—aeeeuber
th-iglly-er-any-msdifieatisaa—er-ameadmen%a—that-mayhbe-édepted-te-the
samey-either-a-fee-cimple-or-easement-may-be-taken-ag-a-reelamation
baarﬂ—shall-hy-!eselatiea-determine-aay-be—neeessary'--Sueh-reselutiea
shali—he-eeaeiusive—eviéenee-that-a-%aking-ef—the-fee—sinple-ar-easenent,
ag-the-eage-may-bey-ig-neeessarys

31--The-righi-ef-enﬁryhu§en-and-eeeupatiea—ef-lands,-anﬂ—the-right
te—%ake-the!efranwsuehsearthg-g!aveiy-steaes,-trees;—aaﬂ-timber-as—nay
be-recessary-for-come-public-use.

hv—-ﬂhea—the*preperty-is-takenrby-any—mutuai—water—eystem;-eeua%yj
eity&anﬂ—eauaty;-er—ineergerated-eity-er—tewa,-sr—a—manieipal~water
iistriet,-er-ether-palitieai-eubdivisieng-regardless-sf—the~uae;-a-#be
simple-maymbe-taken-if—the-legialative-sy-a%her-gsverning—hedyhef-saeh
mutual—wa%er-systemg-eeuatyy-eity—aaﬂ-esuatyy-ar—iaeerpe!ated-eity-ar
tewn,-e?-nuaieigal—water—dia%riety-ar-ether-palitieal-subdivisiea,-ahally
by—reaelutien,-determine-the-%aking-%hereef-in—fee-ts-be-aeeesaa!yu--Suek
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regolutieon-shali-be-eoneiusive-evidence-of-she-neecegsity- for-the-4aling
ef-the-fee-ginpley--Where-ihe-fee-ig-takeny-the-deeree-af-coendempation
ehall-specifiealiy-provide-for-the-taking-ef-a-fee-sinple-estater
The-proviciong-of -thig-subseetion-shnil-nes-be-applicable-vwheve
the-property-ie-taken-under-the-aushority-conferred-by-subseetion-3

herpaf~

Comment. Section 1239 is superseded by Section 303 of the Eminent

Domein Code. A background study, prepared for the Iaw Revision Commission,

on Section 1239 is published as Taylor, The Right to Take--The Right to Take

the Fee or Any lesser Interest, 1 Pac. L.J. 555 (1970).




