8/26/n
Memorandum T1-56

Subject: Annual Report

Suomery
The staff recommends the following scbedule for work cu the topics

on gur agenda:

October 12il'mcemhr 12i2. I T R S R N Y R subﬂtmmmtm to
' be devoted to eminent domain study.

kcmlgla" --cno--qqotsubstan_tmmtimtﬂ
' be devoted to completing work on sminent
domein and to attactmernt-garanishment=
exemptiocns.

A substantially final draft of the proposed legislation would be available in

preprint bill form in December 1972 and the recammendation on eminent domain
would be avallable in pripnted form by Auguet 1973. Topics not listed above
would be considered only when the staff is working on basliground uaterial on
emdoent dcmedn and meaterial is peeded for Commission meetinge. Topies that
might be considered would include: (1) oral modification of a written contract
(study completed), (2) liquidated damages (study completed), (3) nonresident
alien's right to inherit (study substantially ocmpleted), and {k) recent
develcpmente in leglslation enacted upon Commission reccmmendation. Inverse
condemmgtion would not be considered until 1974 at the earliest, except that
the study now in preparation by Professor Van Alstyne would be considered as
soon as it is prepared.

Research contract moneys ere very limited. We msy find that we need to
use thege moneys to pay other costs, such as printing. If moneys are
availsble toward the end of the present fiscal year, the Commission should

consider which of the two studies listed below should be financed:
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1, Water damsge,

2. Prejudgment interest,

The staff suggests that the Commission not request authority to
study any new topics. We do suggest, however, that the scope of the
custody stady be expsnded. See Exhibit II (attached) for s statement
prepared for inclusion in the Annual Report.

8ls

The Annual Report will be prepared after the Commission determines
(1) what recommendstions it will submit to the 1972 Legislature smd (2)
what priorities it will give topics on its agends.

Recoomendation to 1972 lLegislature. It appears that the only significant
recommendation to the 1972 session is the Employees' Earninge Protectico lsw,

Possibly, the Commission will also subtmit & recomsendeticn on compulsory
Joindexr of ceuses.

Priorities to be given topics . The staff recommends that
priority be given to condemnation law and procedure with a view to having a
fairly final draft of the stetute printed as & preprinted bill in December
1972. During 1973, the prerrinted bill could be studied by special legislative
subcommittees and the bill, revised in light of this study, could be reccmmendsd
for enactment at the 1974 legislative session. We would use the type for the
preprinted bill to prepere cur report which should be available in printed
form in August 1973. This schedule can be met only if substantially all the
Comission's time is devoted to eminent domaein within the time between now
and December 1972. See Exhibit I attached for a discussion of the work

completed and the work that remains cn the eminent domain study.
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We may find that stiachment, garnishrwent, and exemptions from
execution will be a topic that will require substantially all of our time.
However, unless court decisions make this essentlal, the staff suggests that
we plan to complete the major work on the eminent domain study before we
work on attachment-gernishments-exemptions. We should be able to devote a
significant portion of our time to attachment-garnishments-exemptions after
December 1972.

We suggest that work on other topics be deferred until after December 1972
unless they can be worked into the sgenda for particular meetings without
delaying work on condemnation. (Sometimes, the preparation of background
material on particular aspects of eminent domain necessarily delaye Commisslon
consideration of those aspects. If a number of aspects require substantially
all the staff time, the Commission mey find it mcre desirable to take up a
toplc upon which background research has been campleted, rather than delaying
meeting until the background work on eminent domain is completed.)

Research contracts. A review of the budget for the current fiscal year

and the one proposed for next year will indicate that we have no significant
amount of money for background research studies. Fortunately, we have
contracted for the background research on the two major studies now under
active consideration--eminent domain and attachment-garnishments-executlions.

We are concerned that we do rot have sufficient funds for printing and for

other operating expenses that are essential. Accordingly, the staff recommends
that we make no research contracts at this time. When the Commission deter-
mines that funds are avallable for research, we would recoumend that prejudgment
interest be given a top pricrity. We doubt that we will ever have enough

funds tc finance a study of water damage.
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New topics. The Commission should request that the scope of the custody
study be expanded to permit revision of other aspects of bodles of statute law
that will be substantially revised in carrying cut the consultant's recomen.
dations. See Exhivit II attached.

We recommend that no other toples be requested for study. The sublect of

class actlions is under active interim study by the Assembly and prcbably by

the Senate as well. It would merely duplicate these efforts for the Commission
to make a shudy of class actions,
Marshall B. Grossman, Los Angeles gtiorney, has suggested thet the

Commission make a study of the possible use of form pleedings in the area of

complaints and answers. OSee Exhibit III. We do not believe this would be a
profitable study and, if it would be, 1t would seem ane that would be more
appropriately made by the Judicial Couneil.

Mise Billie Laing, Bakersfield, suggests a revision of Section 585.4 of

the Code of Civil Procedure to include an uncontested dissolution proceeding.

See Exhibit IV, We do not think this is an appropriate topic for a full scale
study by the Law Revislon Commission.
Donald H. Maffly, 3sn Francisco attorney, suggests a study of the meaning

of "permanent minutes" under Code of Civil Procedure Section 660 and Rule on

Appeal 2(b}(2). See Exhibit V. Even though Code of Civil Procedure Section 660
is one adopted ca Commission recommendation, we do not believe the matter is one
that would be an appropriate topic for a full scale study by the Lsw Revision

Commission.

Respectfully submitted,

John H. DeMoully
Executbive Secretary
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Memorandum 71-56
EXHIBIT 1

1. CONDEMNATION IAW AND PROCEIURE

Work on some aspects of condemnation law is substantially completed;
work on other aspects is well underway. The following summarizes the work
accomplished and the work that remmins.

Taking posseseion prior to judgment

A tentative recommendaticn and background study on this aspect of con-
dempation law was published in 1967. The comments received have been
reviewed and revised provisions incorporated into the comprehensive statute.
A few details remain to be worked out, but they will not require substantial
tim.

The right to take

Substantial time and resources have been devoted to this aspect of
condemnation law during the last several years. Many of the needed pro-
visions covering the right to take have been drefted. Some important
aspects remain to be considered; the staff will be preparing background
material and memoranda on these matters and we hope to have a tentative
recommendation, including a preliminary portion explaining the proposals,
in draft form before July 1, 1972. We would hope to send this to the
printer shortly thereafter.

Significant matters that remain to be considered include:

1. Property exempt from condemmation {such as cemetery
property).

2. The role of the Public Utilities Cormission in condemmation
actions (mamner of joint use, and the like).

3. Takings for state purposes, including State Property Acqui-
aition Act.

4. Property owner's right to reguire taking of remmants or
entire interest.

5. Conseguences of defeating acquisition {costs, and the like).

6. Procedure for reising right to take questions.

7. Requirement that condemnor commence proceeding within speci-
fied time.

8. Right to condemn personal property, security interests, and
the like.

9. Taking right of temporary occupancy.

10. Excess condemnation (substantial work remains in reviewing
comments of State Bar Committee and others).

1l. Public hearing, and other provisions from federal statement
of condemnation policy.

12, Conforming changes in other codes.
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Just com}_)ensation and measure of damaggg

The Commission will seriocusly commence work on this aspect of eminent
domein law at the September meeting. Staff will prepare any needed back-
ground studies.

Apportionment and allocation of the award

We made a research contract with Joseph B. Harvey, former Assistant
Executive Becretary of the ILaw Revision Commission, to prepare a background
research study on this aspect of the topic. The contract calls for the
completed study not later than July 1, 1972.

Condemnation procedure

We have received the first portion of the study being prepared by our
consuitant, Nerman Matteoni. This portion has been reviewed and the staff
is now working on a draft statute. The consultant is working on the
reminder of the study and we expect to receive a substantial additional
portion within the next few months.

Gonfozming cl‘angg_s_s_

It will be a substantial task to amend, repeal, and otherwise conform
the existing statutes to the new statute. We will want to eliminate un-
necessary duplication of provislons, eliminate cbeolete and lnconsistent
provisions, and generally tidy up the law. Thie will be & staff Job .
initially, but will require review by the Ccommlssion.

2. INVERSE CORDEMNATION

We have published our report containing the background studies pre-
pared by our consultant, Professor Van Alstyne. An additional study by
Professor Van Alstyne was contracted for and 1s in progrese. This study
will cover general ways of limiting inverse condemnation liability.

Ve have submltted several recommendations arising out of this study
and they have been enacted. The Commission hes reviewed most of the Van
Alstyne studies, and has deferred study of the remdining portions or has
concluded that they are not appropriate matters for legislation.

The Commission has discussed contracting for a study of water damage,

but it is unlikely that such a study could be financed with the available
research funds.

3. COUNTERCLIAIMS AND CROSS-COMPEAINTS

Recommended legislation was enacted by 1971 Legislature. (ontimied
on agenda for study of future developments.
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JOINDER OF CAUSES OF ACTION

Ma jor recommendations enacted by 1971 Legislature. Compulscry Join=
der by plaintiffs still under study. We have distributed a tentative
recommendation on that matter for comment, and we mey submit a recommenda-
tion to the 1972 legislature.

ATTACHMENT, GARNISEMENT, EXEMPTIONS FROM EXECUTION

We submitted a recommendation relating to discharge from employment
becsuse of wage garnishment to the 1971 legislature, and the recommended
leglislation has passed the Senate.

We have distributed a tentative recommendation relating to wage
garnishment procedure and related problems for comment.

We have contracted with Professors Warren and Riesenfeld for the
additional research needed in this field. The next step in the study
should be preparstion by the consultents of a memorandum outlining the

entire field, the problems that need study, and suggestlons as to priorities.

LEASE LAW

We have retained this topic on our agends for study of future
developments. We have contracted with Professor Friedenthal for & study
on disposition of the lessee's property upon abandonment or termination
of a lease. It is not unlikely, however, that this matter will be dealt
with by legislation enacted at the current session. One of Professor
Friedenthel's research assistants has been working with a member of the
Iegislature in developing legislation on this subject. Accordingly, it
is possible that.the Commission will not need to give further considera-
tion to this tople within the foreseeable future.

RIGHT OF NONRESIDERT ALIENS TO INHERIT

We bhave received a preliminary draft of the background study on this
subject. This draft is being reviewed by various experts in the field be-
fore the consultant delivers the final version. The problems are complex
and will require considersble work. But, at the same time, some legisla-
tion is needed since the existing California statute on the subject is
unconstitutional.

GOVERNMENTAL LIABILITY

This topic is retained on our agenda for study of future developments.
The staff does not plan to bring any aspects of the topic up for Commission
consideration within the foreseeable future. (The inverse condemmation
study now in progress will involve, however, such matters as the claims
statute. )
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10.

12.

13.

1k,

15.

CUSTODY PROCEEDINGS

We have received a background study on this topic. The staff bas
recommnended thet the topic be expanded.

ARBITRATION

Thie 1s & follow~-up study on the arbitration statute ensected in 1961,
on Commission recommendation. The consultant failed to deliver the back-
ground study on schedule and probably will never deliver it. We do not
consider the topic as one that should be given any priority. When the
background study is in hand, the Commission can consider whether it wishes
to give the topic a priority.

LIQUIDATED DAMAGES

We have received a background study from the consultant and you have
been sent g copy. This is a complex problem. The study has not yet been
consldered by the Commission.

ORAL MODIFICATION OF A WRITTEN CONTRACT

A staff study has been prepared and you have been sent a copy. The
study recommends that the existing law, with a few changes, be codified;
the existing statute does not reflect the existing law, which is primerily
case developed law. The study has not yet been considered by the Commis-
sion.

PREJUDGMENT  THTEREST

This toplic was added to the Commisslion's agends by the 1971 Legisia~
ture upon recommendation of the State Bar of California. +e do not have
s consultant on this topic, and =z comsultant shoula.te obtained om.a - -
priority basis when research funds are available.

PAROL EVIDENCE RULE

This topic was added to the Cocmmission's agenda by the 1971
legislature upon recommendation of the Commission. We do not have a
consultant on this topic, and the staff recommends that we defer work
‘on it for the present.

NCNPROFIT CORPCRATIONS ' o

We do not have s consultant on this topic.
el



16. PARTITION FROCEDURES

We do not bave a consultant on this topic. When time permits, the
gtaff will prepare a background study. This will not be prepared within
the next two or three years.

CTHER TOPICS CONTINUED ON CALENDAR FOR FURTHER STUDY

The following toples are continued on the calendar for further
study of new developments:

1. Escheat; unclaimed property (legislation enacted)

2, GQuasi-community property (legislation enacted)

3. Powers of appointment (legislation enacted)

k., Evidence {(legislation enacted)

5. Unincorporated associations (legislatiocn enacted on scme aspects)
6

. Fictitious business nsmes (leglslation enacted)
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Memerendwm 71-56
EXHIBIT II

TOPICS FOR FUTURE CONSIDERATION

A study to determine whether the law relating to custody of children, adop-
tion, guardianship, freedom from parental custody and control, and related
matters should be revised. -

Resolution Chapter 42 of the Statutes of 1956 authorized the Law Revi-
sion Commission to study "whether the law relating to jurisdiction of courts
in proceedings affecting the custody of children should be revised."l The
Conmission retained Professor Brigitte M. Bodenheimer, Research Professor of
Law, University of California, Davis, to prepare a background study on this
topic. Professor Bodenheimer's study has been campleted and published in the

2
Stanford Law Review. Pertaps the most important of Professor Bodenheimer's

recammendations is that the standards for custody determinations be made uni-
form, whether the custody issue is raised in a proceeding under the Family
Law Act or in a guardianship, adopticn, or other proceeding.

One problem in attempting to achieve such uniformity is that the present
provisions relating to child custody are hopelessly intertwined with other
matters in the various statutes dealing with the subject. For example, the
statute governing guardianship proceedings cammingles provisions relating to
guardianship of the person of a minor with provisions relating to guardianship
of the person of an adult incompetent and, in addition, commingles these pro-
visions with provisions relating to guardianship of the estates of such per-
écns. To deal with the child custody problems in a guardianship proceeding,

it will be necessary to sort out the provisions relating to guardianship of

1 Cal. L. Revision Camm'n Reports, 1956 Report at 29 (1957).

1]

1. Se
2. See Podenheimer, The Multiplicity of Child Custody Proceedings-=-Problems
of California Law, 23 Stam L, Rev. 703 (1971).
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the perseon of & minor and to campletely reorganize the entire guardianship
statute. Any useful reorganization of the guvardianship stetute should also
include revisions needed to modernize the statute generally. However, the
study previously authorized covers only child custody and does not permit a
gtudy of other needed changes in the guardianship law.

Similarly, some recorganizetion of the existing statutory provisions
relating to adoption is absolutely essential in order to draft legislation
to effectuste Professor Bodenheimer'’s recammendations. But, in addition,
the Commission believes an overall reorganization of this body of law is
needed. In reorganizing & new edoption statute, it would no doubt be desir-
able to alsp make substantive revisions that might not be within the scope
of the previously authorized study.

In short, the Cammission believes that the maximum return for the re-
sources sxpended can be realized only if other aspects of the variocus statutes
that will need to be reorganized in effectuating the child custody recommenda-
tione are reviewed at the time these statutes sre redrefted. Accordingly,
the Commission recommends that the scope of the study previously authorized

3
be expanded to perpit this review,

3. In connection with the study of the law relating to guardianship proceedings,
it should be noted that a special committee of the State Bar has been ap~
pointed to study the Uniform Probate Code. This committee has under study
the provislons of the Uniform Probate Code dealing with the protection of
persons under disability and their property. See Californie and the Uni-
form Probate Code, U6 Cal. S.B.J. 290, 294 (1971}. If the previously
authorized study is expanded as recommended, the Commission would defer
work on child custody aspects of guardianship law until the State Bar com-
mittee has completed its study of the related portion of the Uniform Pro-
bate Code.

-Da
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John H. DeMoulley, Exscutive Secretary
California Law Revision Commission
School of Law

Stanford University

stanford, California %4305

Dear Mr. DeMoulley:

There are two points which I wish to discuss
with vou by this letter.

First, the Practice and Procedure Committee of
the Beverly Hills Bar Association is a standing committee
devoted to the study of matters in the area of civil
practice and procedure. From time to time, the work of
che California Law Revision Commission is brought to the
attention of the committee, but it is only by happenstance.
If you are able to place the Chairman of that committee as
the same may be from time to time on your mailing list, it
would facilitate the opportunity of the Practice and Proce-
dure Committee to be of assistance to the Commission in its
work. Specifically, the Ccommittee would have the opportunity
to review proposed legislation and offer its comments and
criticisms. If this is agreeable, all correspondence may
be addressed to the Chairman of the Practice and Procedure
Committee, Beverly Hills Bar Association, 300 South Beverly
Drive, Suite 201, Beverly Hills, California 90212. It
will be forwarded to the Chairman by the Executive Secretary
of the Beverly Hills Bar Association upon receipt.

Secondly, the Committee considered during the year
the possible use of form pleadings of practice in the area
of complaint and answers. The thought was that if for the
more simplified types of pleadings there were approved forms
which the practioner could use, it would save the time of
the practicner and his secretary. Sucn approved forms would
in no way preclude the practioner from ukilizing his own



John H. DeMculley, Executive Secretary
December 21, 1970
Page 2

draftsmanship either in areas not encempassed by the farm
or in more complex areas. Such forms would also cut down
the time of the court in hearing law and motion matters
where demurrers are oftentimes interposed to complaints
defective in the matter of form but not as to substance.
For your consideration, 1 am enclosing the form "Answer to
Complaint Filed By Defendant {5)" in response to a complaint
for breach of contract. This is in a preliminary form but
I believe that our idea is conveyed by it. We woild be
interested in knowing whether the Law Revision Commission
has any desire to pursue this topic and whether it believes
that the idea has merit. Perhaps there is some other agency
or body to which the mattexr could be referred for study.
Your comments will be appreciated.

Sincerely yours,

-

L

MARSHALL B. GROSSMAN

MBG: b
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81 SUPTLRIOR CCURT OF THE STATE OF CALIFORNIA
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9% FOR THE COUNTY OF LOS ANGELES
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NO.

Plaintiff (s)

ANSWER TC COMPLAINT FILED BY

VS, DEFENDANT {23

Defendant (s}

B e i e e e

[
2

pefendant (s} answer (s} as follows:
|
i. The allegations of the following paragraphs are denied

27 o :
21 generally and swvecifically: .

2. %he allegations of the following paragravhs are ;

denied according to the information and helief of the answering

s defendant {s): J

5 3. The allegations of the following naragraphs are

denied becauss the answering defendantl(s) {has) (have) no informa-

tion or belief sufficient to enable a different angswer:

4. The allecations of the following paragraphs are ad-

nitted;
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and/or denied in part as to the following specified particulars, as
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follows:

{(Numerically list each such paragraph and

identify by number in complaint and precise

H.

nortions thereof the nature of your answer

to sane]

AFFIOMATIVE DEFENSES

{Breach of Contract)
A. To Entire Complaint
Failure to state czuse of action
Excuse for non-performance
Plaintiffi{s) breached contract
Plaintiff{s) anticipatory breach
Failure of consideration
Imoossibility of performance
Tendéex
Accord and satisfaction
Mutual rescission
Release
Novation

Account stated of S

Statute of frauds {(C.C.P. § }
Statute of limitations {(C.C.P. §

Condition subseguent

ARV R R R VAR

Other {(please specify)
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B. To First Cause of Action

1000 igonoononn

Failure to state cause of action
Excuse for non-performance
Plaintiff{s) Sreached contracs
Piaintiff[s} anticipatory breach
Failiure of consideraticn
Impoesikbility of performance
Tender

Locord and satisfaction

Mutual rescission

Release

Movation

Account stated of §

Statute of frauds {(C.C.P. §

Statute of limitations (C.C.P. §

A —— e e et e

Condition subseguent

Other (pvlease specify)




BILLIE LATNG
2408 Azhby Drive
Bakersfield, California 93308

July 26, 1971

California lLaw Fevision Commission
University of Stanford

School of Law

Falo Alto, California 94305

Re: Prcposed Revision of Code of Cilvll Procedure,
Sectionz585.4, to include Uncontested Dissolutlons

Gent lemen:

T would like to propose a revision to C.C.P. 585.4
allowing & petitioner in an uncontested dissolution proceeding
to make an appearance by affidavit in lieu of personal testimony.

In view of the new Famlly Law Act adopted January 1,
1070, rendering many previous provisicns obsolete, including
the requirement of a personal witness, I feel that uncontested
matter could be resolved by such a declaration, and thereby
savings of time and money coculd be had by petitioner, attorney,
court and the judge.

In many instances the respondent in a dissolution
proceeding does not file a response because matters are already
agreed upon and there is no argument as to division of property,
custody, etc., and respondent thereby saves the expense of
f1ling such a response or hlring an attorney to do so. Therefore,
the petitioner is placed in the position of having addltlional
expense incurred by having to make a personal appearance in court,
i.e. time off from work, transportation to court, ete.

The attorney's time would be saved thus allowing him
time on much more needed items of research and matters of a
more pressing nature.

Valuable court time could be saved, in that all documents
are gone over previocus to the time of hearing and could easily
be judged on at that time, rather than going through the process



Czalifornia Law Revizion Commlission
July 26, 1972
Page ~2Z2-~

of asking guestions of petitioner which are set forth in the
documents on file.

Courtrcoms are not readily availabple in many instances
due to overcrowded court calendars, especially In San Francilsco,
Alameda and Los Angeles Counties. Therefore, this tlime saved

cuid afford the judges more time to hear other matiers that
necessarily recuire hearing in & courtroom. Thus, savings are
d by all aﬂt es concerned, not excluding the Laxpayer.

kisrproposed revision i3 respectfully submitted for
your censideratlon

Sincerely yours.

Miczs Billie Lalng

&
[
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Auzgust 11, 1971

Mr. John H. DeMoully

Executive Secretary

California Law Revision Conmission
Scheocol of Law

Stanford, California %4305

Re: Fortenberry v. Weber, et al.,
1 Civil No. 264%8; meaning of
"permanent minutes" under CCP
§660 and Rule on Appeal 2(bk} (2};
Law Revision Commission Reports
of 1957 and 1959

Dear Mr. DeMoully:

As T explained to you on the telephone, our
firm has filed a petition for hearing with the State
Supreme Court in the above captioned case. The Court
must decide by August 20 whether or not to grant a hear~
ing.

The primary issue presented in the Fortenberry
case is what constitutes the "permanent minutes" of the
Superior Court for the City and County of San Francisco
within the nmeaning of Code of Civil Procedure §660; in
relevant part §660 provides that a motion for new trial

ToLEPHGNE
AREA GOOE 4iE
4 i~SaAas
CAELE ALDRESS
"HAVATH

i1s deened denied unless the court within a designated period
of time enters an order ruling on the motion in the permanent
minutes of the court. This issue is of interest to the Law
Revision Commission because this provision of CCP §660 was
added by the Legisglature in 1959 pursuant to the recommenda-
tion of the Commissicn.

At your suggestion, I enclose a copy of our
petition for hearing in the Fortenberry case, plus nine
copies of this letter for distribution to members of the
Commission. I also enclose a brief excerpt from a State
Baxr Journal article prepared by Commission menber Thomas
E. Stanton, Jr., reporting the 1959 recommendation of the
Commission on this subject.
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Page 2 ATHEARN, CHANDLER & HOFFMAN

I provide the following brief summarvy of the
relevant factors in contection with our petition for
hearing in the Fortenberry case:

(I} In 1959 the Legislature added the following
language to Code of Civil Procedure §660:

"A motion for a new trizl is not determined
within the meaning of this section until an
order ruling on the motion (1) is entered
in the permanent minutes of the court or
{2) 1is signed by the judge and f£iled with

the clerk.” [Emphasis added.}

In adopting this amendment the Legislature acted
pursuant to the recommendation of the Law Revision Commission.
As explained in the enc¢leosed excerpt from Mr, Stanton's 1959
Bar Journal article, the Commission's proposal was prompted
by recognition of "the importance that the law in this matter
be definite and clear," and the legislation was enacted after
the Governor vetoed a 1857 bill which had used the term
"temporary minutes", which he found cbjectionable.

{2) In 1969 the Court of Appeal for the Second
Appellate District held in vassing on the procedures followed
by the Los Angeles County Clerk that an order is not entered
in the permanent minutes untll it is delivered to the
custoildian of records for photo-reccrdation on microfilm,.
Desherow v. Rhodes, 1 Cal.App.3d 733 (hearing denied).

{3} In the Fortenberry case, decided by the

First Appellate District on June 21, 1971, the court in
considering practices of the San Francisco County Clerk
reached a result in conflict with the holding of the
Desherow case. (A reproduction of the Court of Appeal’s
Fortenberry decision appears as an appendix to the enclosed
petition.) The court held that the permanent minutes of
the court were those minutes prepared hy each courtroonm
clerk and maintained by each department in their respective
courtrcoms under the cusctody of the courtroom clerk.

(4) We believe that if the Fortenberry decision
is not corrected by the Supreme Court or amendatory legis-
lation or oourt rule, chaos will inevitably result and it
will be impocssible to predict what constitutes the "permanent
minutes" of any of the 58 superior courts in the State of
California withont lengthy and cogtly litigation. In passing
I note that the meaning of the "permanent minutes" is of
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inportance not onliy undey CCp 56480 in determnining when
the court must act on a motion for new trial, but is
ziso of crucial importance under Californiz Rule on
Appeal 2{n){Z] which uses tne same techaical term in
degcribing the time within which & notice of appeal must
be filed.

We send thess materials to vou and the Commission
for whatever action the Commission may deem appropriate.
We certainly would appreciate receiving any additional
rhoughts you or any member of the Commission may have on
this subjest.

Ve truly you2;! ¥
Donaid #H. Maffly ! %
Enciosures

cc with/encl: Thomas E. Stantcon, Jr.




