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Third Supplement to Memorandum T1-58

Subject: Study 39.30 - Attachment, Garnishment, Execution (Employees' Earnings
Protection law

Suzmmsry

This is yet another memorandum on the case of Randone v. Supericr Court,

declaring a portion of California's attachment statute uneonstitutional. The
purpose of this memorandum is to provide a close analysis of the holding and
its possible impact on present practice. In this connection, the recently
announced limitations on attachments in Los Angeles are campared with the
Rendope holding (see Exhibit I attached)}. The memorandum concludes that the
decision, while limited in holding to one portion of Californis's attachment
law, nontheless applies to the remainder of the law. Attachments made in

Los Angeles under these other portions of the attachment law are, therefore,
probably illegal. Any sttachment practice, if it is to be revived, must {we
believe) be done pursuant to yet unenacted narrowly drawn statutes that conform

with the reguirements of due process.

Holding of Randone

The language used throughout Randone is sufficiently broad, if read
technically, to give rise to several possible interpretations of the holding.
However, the dominant thrust of the decision is clear to the staff and may be
outlined as follows.

First, and most generally, due process of law requires thet an individual
must be afforded notice and an opportunity to be heard before he is deprived
of any significant property interest.

Second, this general principle is subject to certain limited exceptions
that can be justified by “"extraordinary circumstances" only. The court does
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not attempt to indicate what such extraordinary circumstances might be other
than to state that, in the past, situations of extreme and urgent public need
with built-in governmentael protections have Jjustified summary seizure, as

have situations where attachment was used to obtain "quasi in rem" Jurisdic-
ticon over nonresidents. In addition, the situation of a frawdulent or
absconding debtor might be appropriate if the creditor were able to demonstrate

such facts to a magistrate.

The cowrt pointe out, however, that the statute under considerstion, sub-
division (1} of Section 537 of the Code of Civil Procedure, is not narrowly
drawvn to specify these extracrdinary circumstances but allows aettachment
generally sbasent notice and hearing and is, thus, unconstitutional.

The third aspect of the decision is that due process requires that a per-
son msy mever have his "necessities of life" attached prior to notice and hearing
on the validity of a creditor’s clalm even under extraordinary clrcumstances.
This appears to be an absolute prohibition although there is some language in
the case to indicate that summary seizure even of "necessities" may be allowed
in cases of dire public need. While it is not clear what sort of hearing on
"validity" is required, the opinion evidently does not intend to limit it to
a full determination and Judgment on the merits. .

Because subdivision (1) of Section 537 is not narrowly drawn to make
clear that necessities sre exempt from all attachment absent notice and
hearing on validity, it is unconstitutionsil on this ground.

In summery, the thrust of Randcne 1s thsat, for attachment to be allowed,
there must be notice and opportunity for hearing in all but the most extra-
ordinery cases. A statute authorizing attachment without indicating these
limitations is overbroad and unconstitutional. The Supreme Court refused to
"redraft" the attachment statutes for the Legislature, evidently meaning that
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it will not comstrue an overbroad statute to contain narrow limitations.

Legislation must indicate the rights of debtors.

Impact on Present Practice

The impact of Randone on present practice should be apparent. An
examination of the other subdivisions of Code of Civil Procedure Section 537
(attached as Exhibit 1T} indicates that they are overbroad in that they do
not attempt to indicate an exemption of the "necessities of life" from attach-
ment prior to hearing on validity. They appear to be unconstitutional on
this ground alone under the Randcne rationale. Thus, all attachment, not
Just attachment in unsecured contract cases, appears to be wiped out by
Randone .

It is possible, by s strained reeddng of Code of Civil Procedure Section
540, to interpret these subdivisions as in fact exempting necessities. Sec-
tion 540 provides that a writ of attachment must be directed to the sheriff
requiring him to attach property of the defendant "not exempt from attach-
ment." Since the Supreme Court has declared necessities exempt from attach-
ment absent a hearing, Sections 537, 540, and Randone could be read together
to mean that only nonnecessities are authorized to be attached without pricr
notice and hearing by the Code of Civil Procedure. Such an interpretation
would, however, be contrary to the court's expressed statement that it will
not construe overbroad statutes in this area marrowly, “ut will require the
statutes themselves to be constitutional on their face.

It appears, then, that the "necessities" aspect of Randone in effect
destroys the whole of California’s attachment practice by undermining the

statutes upon which it is based.




Reaponse to Randone in Los Angeles

Following the Randone decision, the Los Angeles County Counsel announced
(Exhibit I, attached} that attachments would continue to be levied under
subdivisions (2), (3), (5), and (6) of Code of Civil Procedure Section 537,
which appear to the staff to be unconstitutional under the foregoing analysis.
It is possible that the County Counsel finds the construction that the reference
to exempt property in Section 540 sufficiently compelling to render those sub-
divisions coustitutional under the "necessities" test.

If that is in fact the case, the subdivisions must also meet the more
general test announced in Randcne that no attachment prior to notice and
hearing will be allowed except in "extraordinary circumstances.” It is
evidently the opinion of the County Counsel that those subdivisions do in
fact encompass extraordinary circumstances enabling attachment without prior
hearing.

Subdivisions {2) and (3) of Section 537 authorize attachment in tort and
contract actions where the defendant is not a resident of the state or has
departed from the state or, after due diligence, cannot be found within the state
or conceals himself to svold service of summons. Are these situations ones
that amount to "extraordinary circumstances” that would justify attachment
without notice and opportunity to be heard?

Certainly, the case of the nonresident defendant is mentioned in Randone
as one which in the past has been held to be such a situstlion. However, the
court cast doubt on the continued validity of this exception, indicating
that "quasi in rem" jurisdiction was formerly justified "under notions of
Jurisdictional authority controlling at the time." The court noted, however,
California Code of Civil Procedure Section 410.10, suthorizing California
cowrts to assume jurisdiction wherever constitutionally permissible. If, in

b



fact, the need for "gquesi in rem" jursidiction by attachment has disappeared,
then nonresldent attachment is no longer an extraordinary circumstance thst
will permit such attachment absent notice and hearing. The Commission has =
thoughtful study on this point by its consultant, Professor Riesenfeld,

Background Study Relating to Attachment and Garnishment, T-1l (revised Oct. 22,

1970). The study concludes that, despite greatly expanded notions of juris-
diction, there will still be some cases where there is a need for "quasi in rem"
jurisdiction and for attachment based on jurisdictional needs. These cases

are ones in which the out-of-state defendant has no other contacts with the

state. Since subdivisions (2) and (3) are not narrowly drawn to describe this
situation, they appear to be overbroad and unconstitutional in their general
allowance of summary attachment in all nonresident cases.

The other grounds of subdivisions (2} and (3)--relating to a person
within the state who camnot be served or to a person resident of the state
but not presently there--must, of course, fall; for jurisdiction may be
obtained under California statutes in these cases without the need for attachment.

Subdivision (5) of Section 537 authorizes attachment without prior hearing
by public entities for tax collection or other obligaticns lmposed by law.
Evidently, the County Counsel justifies this procedure under the extraordinary
circumstance of publlc necessity. However, the nature of the necessity in this
situation, as propounded by Randone, is of & much greater magnitude than
ordinary debt collection. It involves situations of extreme public urgency
coupled with bullt-in govermmental protections. The instances cited in Randone
involved selzure of bank assets in case of natiomal financial emergency and
seizure of misbranded drugs that would endanger public health. In these cases,
there were a number of factors combined that rendered swmmary seizure comstitu-
tional. These factors, according to Randone, are:
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(1) Public rather than private benefit from the seizure.

(2) Authorized officiasl charged with public responsibility and serving
general welfare initiated the seizure.

{3) Risks were such as to require immediate action.

{4} Property taken threatened no one's life or livelihcod. °

Attachiient ior purposes of public debi collection can bardly be said te con-
stitutz such an extraordinary situation. |

The final situation in which the L&s Angeles County Counsel has authorized
attachment without prior hearing is where police inveastigators have paid over
funds in the process of narcotics investigation. Subdivision (6) of Section 537
authorizes summary attachment to recover these funds. This situation does not
seem much different from collection of public debts generally at least in the
policy considerations thmt would bear upon whether it is an extraordinary situa-

tion., It also appears to be unconstitutlional.

Conclusion

Randone appears to have completely wiped out California's attachment
statutes and practice, both because the statutes allow seizure of necessities
of life without a hearing on the validity of the creditor’s claim and because
they allow selzure of assets generally rather than in extraordirary circumstances.
It appears that the statutes cannot be construed to be constitutional and that,
if gttachment is to be used, it meay occur only under a substantially revised
statutory scheme. Attachments purported to be made under Code of Civil Procedure
Section 537, pursuant to the Los Angeles County Counsel's ruling, would appeer
to be illegal.

Respectfully submitted,

Nathaniel Sterling
Legal Counsel



Third Supplement to Memorandum 71-58
EXHIBIT I

Attachment Procedure
Changes Told by County

The office of County Counsel John D. Maharg Tuesday made the
following announcement:

RE: Randone v, The Appeliate Department of the
" Superior Court of Sucramento County
California Supreme Court No. SAC 7885

The recent case of Randoue v. The Appeliate Depariment of the
Soperier Court of Sacramento County, California Supreme Court No. SAC
7885, which held certain portions of the attachment law Code of Civil
Procedure Section 537 unconstitutional. has necessitated the following
changes in procedures by the offices of the Los Angeles County Marshal,
the Los Angeles County Sheriff's Civil Division, the Clerk of the Los
Angeles County Superior Court, and the Clerk of the Log Angeles Municipal
Court

1. Both clerk’s offices will no longer issue “attachments under the
provisions of Code of Civil Procedure Section 537, subsections 1 and 4.
Attachments will continue to be issued, upon proper showing, under sub-
sections 2, 3, 5, and 6 of Section 537,

- 2. Effective immediately, the sheriif and the marshal will require that
the instructions to them concerning serving attachments show the suh-
section of Section 537 under which the attachment issued. :

3. All unserved attachments now in the hands of the sheriff and the
marshal will be returned to the attorney for the creditor for the en
dorsement on the instructions as to which subsection of Section 537 the
attachment was issued under.

4. There will be no general release of exisling attachments. The parties
must maice an appropriate motion 1o the court in order to #ain the relepse
of any such attachments,



Third Supplement to Memorandum 71-53

EXHIBIT 1I

- . . CODE OF CJVIL PROCEDURE § 537

B 537. Actions In which asthorized; time ‘ .

Fhe plaintiff, at the Hme of lssaing the snumons, of at any time afterward, may
have the property of the defendant attached, except earnings of the defendant as
provided In Section 690.8, as security for the snﬂsfneuoi of any judgteent that may be
recuvered, nilins the defendant givea security to pay sych judgment, an In this chap-
ter provided, In the following cases: ’ .

1, Uasscured contract; sapport actions. ,

1. In an actlon upon & contract, expresa or implied, for the direct payment of
woney, () whete the contraet s made or i payable i this state: or (b) whare the
contract I made outwide thin state and Is not payable in thin state snd the amount of
the claim basxed upon such ecntrsct oxceeds five th dollars (55,9001 and
whene the cantract deseribed In either {a) or (b} is not red by any morigage, dood
of trust, ot lien upon real or personal property, or any pledge ﬂlml property,
or. if originally so secured, such security has, without act of the plaintify, or the
person to whom the security was given, become v An action uponr any U

. ability, existing under the Laws of this atate, of & mlaﬂu._ or kindred, for the
RUPPOTE, NiAlNtenAnce, care, or pecersarion furatsbed o the other spoute, or other rela-
tives nr Xindeed, xhall be deemed to be an metlon u an lmplied contract within

the term ns usexd throughout all subdivisions of this An action breught par-
suant to Sectlon 1002 of the Clvil Code ahall be an action npon an impMed
contraet within the meaning of that term as veed in this seetion.

2, Contracts of senrssidents and absentess. : .
2. In an actlon upon a contraet, express or Implled, pgainat a defendant not vesid-
Ing in this atate, of who has departed from the atate, jor wha cannet after doe M-
genee be fouml within the state, or who conceals himaelf to aveld service of summons.

3. Damages for isjuries by noarosldenis ar abssniess. .
" 8 In an action agalnat & defendant, not realding in this state, or who hap depart-
4 fram the state, oF who eannot after doe dligence be found within the state, or who
concedls himpelf tn aveld service of summeona, to 2 sum of money as damagpes,
arialng from an infury to or death of & person, or dx
fn consequence of negligence, fraud, or other wrongful

4. Unlawful detainer; unsetured rest. :
4. In an ection in unlawful detalner where it from the verified complaint

on file therein that rent Is actuaily due and payabdie the defendant to the plain-
ti#f for the premisey sought to be recovered In said : provided, the payment

of sneh rent iz not secured by any morigage of len real or persomal property,
or pledge of personal property, or, if originally so seeu such sceurity has, without
any sct «f the piatntiff or the person to whom the ty was glven, boeome valoe-
tona. .

5. Actions by stats or political subdivisions for taxés or on sbilgations.

6. 1o an action hy the State of Californla or any palitieal subdivision thereof, for
the collectlon of taxes due sald state or political subdivisiun, or for the colleetion of
any mencys due upon any obligatien or penalty im . by law.

#. Actioes for recovery of Tunds expesded in nre#tlm investipations.

4. in any action by the State of Californta, or any pelitieal subdivision thereof, for
Hwe veeueors of funds purstant to Scetion THM0S of the Health amd Safely Code, In
aueb cases, Tunds on the defendant’'s persen at the tipe of his avrest which ane re-
tained in officlal custody shall also be subject to attachinent.




ADDRERY REPLY 1O

UNITRD STATES ATTORMEY ﬂnitgh smn glmﬂ of M’

ARD REFER TO
MITIALS AND NUMBLES

UNITED STATES ATTORNEY

HWB: 1m CenTRAL DsTaucT oF CarLpromma
Claims & Judgments U. 5. Coumt House
Sectlon 312 No. SPAING Staesr

Los Ancerss, CaliFoRNia 90012
September 2, 1971

Callfornia law Revigion Commission
School of Law - Stanford University
Stanford, California 94305

Dear Sir:

The following comments on your tentative recom-
mendations relating to attachment, garnishment, and
executlon are submitted.

In my work capacity as an Assistant U. S. Attorney
in the United States Attorney's office, Central District
of California, I have had much occaslon in the last
several years to enforce judgments and claims in behalf
of the Federal Government, I heartily endorse all the
tentatlve recommendations made by your Commission with
.one exception. I belleve that the continuing levy
procedure, service by mail, and other suggestions made
are long overdue,

However, I must indicate my disapproval with your
proposed recommendation concerning the $500 exemption
from execution on checking accounts. As you know,
prejJudgment attachment of a bank account has now been
held unconstitutional by the Callfornia Supreme Court,
Thus, we are presently concerned only with post-judgment
execution. In my experience, relatlvely few debtors of
the wage-earner type have bank accounts beyond a very
few dollars, and I see very little reason for allowing
such accounts to be sheltered. There seems to be no

rovision against permitting a debtor from accumulating

500 shelters in a number of financial instltutions and
thus be immune from attempt by creditors to collect
monies owed them.




California law Revision Commlsslion September 2, 1971
Stanford, California 94305

The rationale which cites the present code sec-
tions providing fixed exemptions for accounts in savings
and loan assoclations and credit unlons is a poor one, as
that exemption makes very little sense and has been criti-
cized by some commentators.

In summary, the $500 shelter would not protect the
average poor wage-earner, but would help to make immune a
well-to-do debtor by allowing him to bulld innumerable
$500 shelters in a number of finsneial institutions and
carry on his business without making any attempt to pay
his bills,

I should emphasize, that these are my own personal
views and do not necessarily reflect the views of the
United States Attorney and/or the Department of Justice.

I am a member of the California Bar Assoclation
and would appreciate being placed on your maliling list.
Thank you.

Very truly yours,
R N4
“((é‘z f‘{' A
3 NC

1A
Assistant U, S. Attorney

o apm o EATT




Page Four

‘COLLECTOR'S INK

September, 1971

- COMMENT ON RECOMMENDATIONS OF
CALIFORNIA LAW REVISION COMMISSION

“The Californic Law Revision Com-
mission plans to submir & comprehensive
recommendation o the 1972 Legislature
dealing with wage gamishment and re-
lated mateers . . . This is a sestarive
recommendation . ., . The Commission
often substantially revises tenwmtive rec-
ommendations as a result of the com-
ments it receives. Hence, this tenearive
recommendation is not necessarily the
recommendation the Commission will
submit 1o the Legisiature.”

The operation of the Commission is
possibly one of the most wuly democratic
processes functioning in California in
matters peraining w legislation. It picks
a subject. This dme —— "Attachmens,
Garnishment, and Execution” — under o
beading of "Employces’ Earnings Protec-
tion Law.” Ir holds a long series of meet-
ings. It publicizes these meetings as much
as possible. Everyone interested is invited
to attend and be heard. CAC has been
represented ar each meeting.

Its “Tenurtive Recommendation™ has
now been distributed to all interested par-
ties on its mailing lise, natutelly includ-
ing CAC through Loren Dahl, Howard
Nicola, the Public Relations Commiteee,
and other members, with a request for
comment from ALL interested CAC mem-
bers (and who is nor interested?). The
recommendarion consists of 134 pages.
Our Counsel and Legislative Commictee
are pouring through the pages with a fine
tooth comb. However, some initial com-
ment in the “INK” would scem 20 be
proper. ‘

There is good and bad. Just beca
there is change showld nor produce an in-
stant aggative reaction. Tcu- instance, the

By MAX FERBER

following on wage garnishment process
seems good.

“In New York and other states, a
court order to an employer o pay
over the debtor’s earnings constirutes
a continuing levy and is effective un-
til the debt is paid or the debtor is
no longer employed . . . The major
drawback . . . is that it gives a pre-
ferred position to the creditor who
first resorts to legal process 1w en-
force his claims . . .

“The Cammission accordingly rec-
ommends thar an order generally be
in effect for no Jonger than 120 days,
at the end of which time the cred-
itor who secured such order would
be precluded a short period {10
days) from serving on the same em-
ployer another order based on the
rzme debe.

“This moratorium period would per-
mit another creditor o incervene
with an order besed on his debe,
which would then conrinue in effect
for a 120-day period.”

There is something furcher in chis area
along the line chat was the special baby
of Emil Markowitz:

“The use of the sheriff or marshal
s a high-priced messenger when a
creditor is attempting o reach an
asset like earnings is an extravagant
wasee of time and money. . . . The
Commission  accordingly  recom-
mends thar service by mail of the
various applications, npotices, and
orders required for this process be
authorized. , , "

The Commision devores several pages
t a clarification of what they would rec-
ommend as wages subject to execution.
They - discuss Federal and State obliga-
tions; pension deductions, etc. The funm)
wind-up i5 to draw up a rable based on
gross pay and giving a figure of an
amounr available for execution.

"A creditor serving an earnings
withholding order should be re.
quited to accompany the order with
& copy of these tables”

Whether the mble is equitable w0 all
concerned, taken into coanection with
the continuous levy, is a question that
the Lepislacive Commitree will dig into.
It is a bit roo complicared for a running
comment.

Now we come w a big problem, and as
far as 1 am concermed, ro a big gripe -

-the exemption of bank accounts,

"The Commission accordingly rec-
ommends that {CCP} Secricns 690.7

and (FINC— 15406 referred to
above be repealed and chat o 1,500
dollar aggregate exemption from s
tachment and a 50C-dollar gggeegave
exemption from exscstion be pro-
vided for deposits or acgpunts of z
debtor in any Rpancial instiration.”

in acoual practice this would mean that

a man who crnsfers his carnings 10 a
bank account is exempr from ALL garn-
ishment. This entire section is & graruini-
ous gesture to the banks. We koow that
the banks are promoting the idea that
businesses shal} deposit their entire pay-

- roll 10 a particular baok, so that the wage-

earner never sees the money. Auromar-
ically, i becomes exempt from garnish-
ment.
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COLLECTOR'S INK

Page Five

We are concerned with, the delinquent-
debtor. ‘Why should he require this pro-
tection. Furthermore, whit abour the ooo-
artist, the professional delinquent-debrar.
If a debtor is not delinquent, then he has
no concern about his bank accounts. A
deliquent-debror does have and should
have. To put it blundy, he is not entitled
w0 a bank account — rthe desire of banks
norwithstanding.

Go inwo any drug store or market
where they sell money orders, and you
will see persons gerting money orders
with which to pay their bills, There is, of
course, these days the concern that de-
linquenc-debtors should be protecred from
any inconvenience. Why is that? It is no
fun ro be poor, but that is not o say that
a poor person has to be guaranteed his
convenience, A person does not
drive a Cadillac; nor does he ke s wip
to Hawaii, He is deprived of many chings.
What he does have a right w0 expect is
the opportanity w0 work; a place o live
at an expense he can afford; and enongh
money to put food on the table. His
children shounid have the right o a prop-
er education.

Let the legistators address themselves
to these problems. If they can sclve them,
they won't have .the other problems. In-
stead, we have all this emphasis on inter-
est cakulations, on credic histories, on
billing procedures — on everything ex-

cept the fundamencal problems. And all
the things that the legislarors do in chese
areas result in increased bureaucracy and
increased expense for the taxpayer.

There is & lot of discussion thar if the
back account is volnerable, a person may
be put out of business. Is there any rea-
son why & man should be permitted to
continue in business at the expense of his
credicors?

A bank account is a fluid asset. At the
slightest indication of trouble, the ac-
count can be liquidated or moved by the
dchnqucm-debmr, and you pay the dévil
trying to locate the funds.

The whole subject has its otigin in the

exemption of money in a savings and
loan account (even from bankrupecy).
That has a crazy hiscory. Originally, sav-

ings and loans were small operations
called Building and Loan Associations.

Individuals put in their money sp that
money could be loaned o individuals
whe wanred t buy or build a home. If
several depositors had their money in the
Association garnisheed, it could bankrupr
the Building and Loan company and af-
fect the entire communpity, or equally as
bad, the depositor would noct have the
money to make progress payments to the
builder of his home, which deposit was
in most cases borrowed money. Look at
savings and loan companies now. Is dhat
protection. stall for the delin-
quent-debior? Will the savings and Joan
go broke?

“Business” is now the target for legis.
lative hay-making. The reasoning is char
business can always afford 1o bave some-
thing wken away from it It won't be
missed. Don't you believe it If business
is restricted, then employment goes down,
and up goes welfare and unemployment.
In 1970, 194,339 families went bankrupt.
This cost American business 500 million
dollars. ‘The goose does not lay golden
eggs. It labors mightly for the eggs it
lays — and if business is put on an austet-
ity diet, then you can expect a decline in
the production of eggs.

The job of the legislators is to gec down
to basics and swop frittering its time and
spending taxpayers money on the periph-
ery. Bank accounts are not a basic.

Again, the California Law Revision Com-
mission is 0 be commended fot the depth
of its inquiries, for the integrity with
which it performs its function, and for
the democratic manner in which it op-
erares. But it depends for its thinking on
the coneributions that are made by the
interested segments of the public. Owr
running cmnmmtdnouches caly on the
high-lights. An in depth analysis requires
the probing by a professional staff. This
is being done by the expert, knowledge-

able staff of Loren §. Dahl, CAC counsel,
and by the ACA Legislative Committee.
Your ideas should be directed to:
Loren 5. Dahl, Atoroey
Dahl, Hefner, Stack, Marois & James
555 Capitol Mall
Fourteenth Flocr
Secramento, Ca. 95814
If you or your atrorney want a copy of
the 134 page “Tenmtve Recommenda-
tion” then write 10
John . Demoully
Executive Secretary
California Law Revision Committee
Stanford School of Law
Stanford, Ca. 94305
The Comunission requests that they
would like the comments to be in their
hands by August 30, 1971. However, they
give a final dead-line of Seprember 27,
1971. The Commission is a prestigious
body. The Legislature leans heavily on it
ltisupwaﬂofusmgiveﬂwm:hebme-
fic of our coasidered thinking,

SRS
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News Briefs
Use of New Arbitration Law Would Be Encouraged by Bill

A new Galifornia law providing for arbitration of just compensation probably
has not been used in any great number of cases, according to one of its authors,
but new legislation is being studied that may make! it more attractive.

Senate Bill 1024 would require the court in an eminent domain action
beought by 2 public entity to award appraiser's fess, attoney's fees and other
costs if it finds that the condemnor refused to gnter into an agreement to
arbitrate a dispute over compensation, and the amoint of compensation finally
determined exceeds by 5% the written offer of the ipublic entity or the amount
deposited as security, whichever is less.

After a heating befote the California Semate's Judiciary Committee, the bill
was referred to the Senate Rules Committée with a fecommendation for interim
study, research that would probably investi the extent to which arbitration is
actually being used, according to John H. DeMoully, Executive Secretary of the
California Law Revision Commission. The Commission, (row engaged in an
overall study of eminent domain law) originally re¢ommended and drafted an
arbitration bill similar to the law enacted in 1970. - .
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Reform of Garnishment Laws
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'ASked

By State Law Revision Commission

By Biill Mayer
_ SAN FRANCISCO — Among the
inequities in the federal gar-
nishment law is one permitting
with a small family to pay
jess on his debts than somebody with
a large family.
A.ndaainﬂe“n;.milllkelytoget
the L
- e can do himself some

there's & way eveo for & man with a
large family to keep a bigger chunk

of his earnings. 1t's only & matter of

bow.

. The Law Revision Commission
gives al} these helptul hints, with the
best intentlons of course, in a
package of new legal measures
slmed at reform and headed for the
‘California Legislature next year.

Here's the way you can beat the .

Title III of the Federal Consumer
Credit Act of 1988 - in effect now -~
bases the amount that myallale
garnished on what it calls
“disposable earnings.” Withholding
taxes are not disposable, A man with
2 large family normally will clair
several withholding tax exemptions
- == one for himself and one for every
dependent. A single man will claim
only himself. ,

The more exemptions you claim,

of course, the less the federal -

. government grabs from your take-

. ‘home pay. So the man with s big .

. family, having 8 larger percentage

- of his sarnings in his pay check, getr

hit with a thotgher garmishment.
. The way owt of this is to clsim
fewer examptions. There is nothing
in the law that says you must write
the true number of your dependents
o your W-2 form. . .

"+ Bo, if you have, say, 10 dependents
. and clalm one, your employer takes
more maney out of your check for
withholding taxes. It costs you
. nothing. You get a refund for any
income tax over-payment. But youuor
croditors will have to wait.

Under present law the wait might
be & long one. Because, basically, all
that can come through garnizshment
- i8 25 per cent of disposable earhings.

Not only are federal withholding

takes ahead of private debis, but so - -

are federal social security, state

~ disability, and the first $48 of earn-

ings bevond those amoumis. And
maybe more, -

“Less clear,” sayz the Law
Revision Commission, "is the

treatment of wage assignments and

" coatributions to public Tetirement
funds. These ambiguities impose 8 -

difficult burden on the employer who
must determine what part of his

emﬂqye'uu.::ningsmubjuctto

Title I, deing federal law, ap-
plies to everybody in the United

States. But Changes are possible °

without going to Washington,

Congress foresaw that the slates <
might want to do things their own

way, and the law sets up no ob-
stackes in that direction, In fact, it
encourages the dofit-yourself
method. .

The federal Consumer Credit
Protection Act,” says the Law
Revision Commission, “invites each
staie 1o enact its own restrictions
on.. ent..and to undertaks
its own enfercement of these
provisions. The advaniages of
exemption seem apparent. Nothing

is gained by having two separate -,

garnishment restriction laws, one
state and one federal. |

‘‘An exemption from [federal
restrictions would permit California
debtors, creditors, and employers to
refer to only one body of law to
determine the extent to which
earnings are subject to gar-

. nishment.”

To do it, the state must meet some
important conditions. It must cover

- ail the ground in the federal act—

“every case of garnishment,” in the
legal phrase — and its provisions for
the debtor must be “at lesst as

xotactive.” )
. Also, it must find sn agency to
" become & lizison between

Sacramento and Washington, and it
must find one to administer the
program. For both jobs the com- .

. mission recommends Caltfornia‘s

Department of Industrial Relations.
With that, the commission

" believes, it meels all tests. Its

measures would make it possible for
California to run ils own show oot
only in garnishment of wages but
also in property attachment.

The rest would be up to the
Secretary of Labor. He decides
whether the stato law does what it
kas to do.

Finally, to pull the practical
aspects together, the commission .
would have the State Judicial
coumeil work up the forms needed
mder the new regulations.

The proposed changes in
California law are imposing. They

- are presented and discussed in e

document running 1M - pages. It

- covers everything from. ways of

making gernishment easier and

theaper to ideas for protecting a

debtar's bank account.

Those bank account proposals,
, show the commisgion's

aleriness and wisdom. They were



being worked on long before the
California Supreme Court's recemi
decision in Randone, which made it
much harder lo gei &t a debtor's
property.

Not that the commission tried to
anticipate everything. The ideas in
its document are only, as the title
describes it, a “Tealative Recom-
mendstion refating to Attachment,
Garnishiment, and Execution of
Employes’ Farpings Prolection
Law.”

But il was a monumental job.

Title JH's encouragement o the
states Lo write their own rules is one
reason for all this work. Inequitics |
are another. Changing conditions
and new laws are important, too.
The courts have been busy in
Washington and here, and se has
Congress.

But with alt that going on, gar-

nishment and attachment |

precedures in California are largely
the same as they were years ago.
And that is what the commission’s
report is all about. '

Problems began to show up when
the state tried to do so¢me pal-
chwork. The Legislature came up
with laws which, like these passed in
Washington, were aimed at fixing
limits on whai could be taken out of
somebady’s pay.

It was'like trying to repair some
{loor boards wher the whole iilding
was ready to fall apart.

“‘Sericus procedural defects have
become more apparent,™ is the way
the commission phrases it. ’

It cites, for example, ‘‘Califor-
nia’s archaic multiple-levy wage
garnishment procedure.” Multiple-
levy is right. What it means is thal
the sheriff or marshal has to go the
deblor’s employer every payday. If
payday is every week, he has ta go
back every week. ‘

Then, for cach of these visiis the -
employer has to make a new
bookkeeping computation. And since
a writ of execution is good for only 50
days, the creditor has to return to
the court clerk every two maonths
and get a2 new one.

Comsider what this means In fees
alone, The sheridf or marshal gets
one every {ime he makes a trip for
.. service, and there's another every
time 8 new wril is issued.

Pondering these *‘procedural
defecis” at thier home base at
Stanford University, the members of
the Law Revislon Commission
decided that bas to be a better way.
S¢, they drew up the Tentative
Becommendation.

That, says Executive Secretary
John H. McMoully, is the first step.

{Newt - The Hidden Costs) ‘
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"Second in a Series: | |
Present Garnishment Law
Said Untair and Expensive

By Bill Mayer .

SAN FRANCISCO — Califorma’s
wage garpnishment system is so
expensive 1o use that it ought tobe a
honanza for somebody.

«But for most people it’s more like
a disaster.

The California Law Bevision Com-
mission, in its “Tentative Recom-
mendation on Attachment, Gar-
nigshment and Execution,” says that
in 1968 Los Angeies Counly em-
ployers alone spent nearly $2 million
handling ¢laims.

“Present law,” the commission
- reporis, “provides virtually no refief

to the employer from this burden.”

Nor, apparently, to anybody else.

After you deduct the cost of the

 writ, the fees for the sheriff or
marshal, and the interest on the
debt, more than half of a $25

coltection is gone, _ .

A typleal worker, earning $160 a
weelt, with $30 left for garnishment,
finds himself paying more than $800
on a $500 judgment.

That's on a $4-an-hour salary. The
unskitled worker making 32 an hour
— $80 & week - and losing $16 to
garnishment from his $64 pay check,
would be socked that for two-and-a-
baif years. By then his $500

“judgment would have taken more
. than $2,000.

All right, you say, but what about
the fees charged by the sheriff or
marshal every time they go out to
make a levy? The coamty must be
raking in plenty of money owt of
those. That must be a real break for
the taxpayers.

But it's not. Any county, and
certzinly Los Angeles County, would
save 2 lot of money if there were no
wage garnishments. Studies prove
that.

“It has been estimated,” the

" commission’s report says, “that the
county — its taxpayers — pays 30 to

50 per cent of the expenses of

collection.”

That's how it's done in California.
In other states they do things dif-

ferently. In New York, for instance, .

a court order to an employer to

make payments out of a debtor's
earnings is a continoing thing. It
goes on umtil the debt is paid or the
employe has stopped working at that
place.

There are disadvaniages to this
method, too. i you have two or more
creditors, the first {0 move gels a
break over the others, and if his
claim is large, the others may have
a long wait.

“Sorne compromise between the
iwo extremes is necessary,” says
the commission.

S0 it proposes that generally an -

order should last up to 120 days.
Then there would be a ten-day gap.
That would give somehody else a
chance to collect for four months.

Also, this moethod would reduce:

costs, because a court order good for
120 days cuts down on the nwmber of
writa.

But the commiseion has bigger
ideas for slimming expenses.

“The usé of Lhe sheriff or marshal
as & high-priced messenger,” says
thereport, “is an extravagant waste
of time and money. The U.S. Post
Office can perform the same task for
& few cenis."

Changes are urged in the Jaw so
the mail can be vsed for all “the
applications, netices, and orders
required,” :

And while the emplover would also
save expenses through a levy good
for 120 days, the commission thinks
he ought to get something more than
that. So it would allow a service
charge. The boss could take one
dollar out of & debior's salary and
keep it every time money had to be
withheld for a creditor.

All this, of course, can happen only
if there is a judgment. In 1969 the
U.S. Supreme Court ruled that
inking any money out of an em-
plp’xp's pay to cover a debt is un-
cagmtitutional unless there has been
& bearing (Snjadach v, Family
Finance).

There are some other restrictions
in the Consumer Credit Act itself.
For instance, a worker earning $48 a

week or less simply i3 not a can-
didate for garnishment. And only 25
per cent of anything he earns over
$64 a week can be taken from his pay
o satisfy a debt.

Even 50, the Law Revision
Commissionn is uneasy. This is
California. Living costs here are
high. ‘ .
“Where debtors in low income
brackets are concerned,” the feport |
says, ‘the protection afforded by the
federal law seems icadequate (o
permit even a subsistence level of
existence.” _

So the commission offers what it
believes to be a wiser and more
humane fermuis. First, it would
plug up the inequities in the

- withholding tax system. No longer

would a2 man with a family find
himself discharging a debt faster
than a single man because more W-2
exemptions mean more take-home
pay.

Why noi a lax lable giving
everybody the same treatment?
Nobody would have to do any arith-
metic, For purposes of collecting a
debt, the law would assume that
everybody's withholding taxes were
what would be taken out for & single
man.

Then, leave a man enough money
to live on. Not so much that he eould
tarn away all his creditors, the .
commission suggests, but enough &t
least for ‘‘maintaining . . . an
austere life style.”

Thal is the essense of the whole

proposal. *



