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Memcrandum T1-63

Subject: Study 36.50 - Condemnation\QThe "Larger Parcel")

Background Study

Attached to this memorandum is a research study relating to the "larger
parcel” concept prepared for the Commission by our original consultants. We
veliave that the study provides valuable background for discussion of the
1ssues involved in this area of the law, and we urge you to read the study
with cere. However, the law as to what constitutes the "larger parcel” in
California is uncertain, and the staff queries the total accuracy of what 1is
described in the study as the "Californis position."” The California Supreme

Court has recently granted a hearing in City »f Los Angeles V. Wolfe {a comy

of the court mf appeal cpinion is attached hereto and is reported in 16 Cal.
App.3d 989), and we expect, or at least hope, that the final decision in

that case will stete clearly the rule(s) applying or to be applied in
California. We do not believe that it is profitable and we have not atiempted
to prepare our ewn detailed analysis of the existing California law but we
pave summarized in the memorandum scme of our thoughts in this regard. We
believe that tentetive decisions as to what the law should be in this area
can snd should be made at this time--even in the absence of certalin knowledge

as to what the California law actually is--and we have proceeded accerdingly.

Preliminary Considerations

The basic purpose of the "larger percel" concept is to delineate those
property interests which are so interrelated that, where the condemncr acts

with regard to one, the effect on the value of the others may be considered.
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Qbviously, the concept may be involved in cases of both direct condempnation
and inverse condemnation; in determining what guidelines should be established
for delineating the "larger parcel," the impact on both types of cases must
be considered, and uniform guidelizes for each should be provided.

It must also be emphasized that the effect on the value of the "other”
yroperty referred to above may be heceficial as well as detrimental. Hence,
while it 1s often the property owner who seeks an expanded view of the larger
parcel concept in order to recover damages for loss of value to as much of
his property as possible, there are situstions where substential benefits
will result from en improvement, in addition to possible demages,end a condemnor
will in such eituetions also seek to establish an expanded "larger parcel” in
order to obtain the maxirmm offset of benefits. This point gains even further
importance if, as the staff svggests, a "before and after" measure of
dsmages 1s adopted and all benefits in effect are offset against both the
value of the take and the scverance demege to the remainder. See Memorandun
164,

Finally, even a curscTy review of the cases discloses that claims for
business losses and for market depreciastion are often intermixed in "larger
parcel"” cases. As a pracileal meiier, these may often be hard to separate;
however, the distinction should and can be made clear in the comprehensive
statute. In short, what we are concerned with here is drewing the boundaries
around propertics which ere so interrelated that the value of all is affected
by acts directly concerning oanly one. Conceptually the focus 1s on the value

of the property itself, not ca demage to the business conducted on the property.
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Traditionslly, analysis in this aree has focused on three factors which

The Traditicnal Analysis

sre said to characterize properties which form & part of a "larger parcel’:
(1) ‘"comtiguity,” or physical unity; {2) "unity of title," i.e., common
ovnership or title; and (3) '"unity of use.” Whether a particuler court
adheres to a liberal or restrictive view of the "larger parcel,” it
generally will purport to concern itself with all three of these factors.
Those courts following & restrictive interpretation of "larger parcel"

would demand that all three of these factors be present; more "liberal” courts
tend to emphasize the factor of use. It seems apparent, however, that the
first two factors are but mirrcr imeges of each other, and it seems more

profitable to consider the issues ralsed by them together.

Physical Contiguity and Unity of Title

Introducticn. As noted above, the "larger parcel” concept delineates

those property interestes which are so interrelated that, where the condemnor
acts with regard to one, the effect on the value of the others mey be considered.
The ceses fall into three basic categories:

{1) those in which no property interests of others intervene between
the outer boundaries of the "larger parcel'; that is, cases in which the
condemnee’s claimed "larger parcel" is composed of physicelly adj)acent fee
interests all owned by condemnee;

{2) those in which the condemnee‘’s formsl interest in scme of the
intervening land is less than en unencumbered fee; that is, cases in which the
condemmee owns the underlying fee in the intervening land, but the fee is
encumbered by an interest in ancther, or im which another owns the intervening

fee encumbered by scme formal interest in the condemnee;
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(3) those in which the condemee has no formal interest in intervening
land: comonly cases in which the condemnee claims an interest in intervening
iand of another on s theory of adverse user, or estoppel, or the like, or in
which the intervening land is public property in which the condemnee claims
e right, such as access in a street, in the nature of a property interest.

There are two general approaches to the question whether condemmee's
interests in all the land within the claimed "larger parcel" are the appropriate
cnes: (1) an easy to sdminister but formelistic approach which requires that
all of the condemnee's interests in all of the land be of a particuler, formally-
defined type; and (2} & potentially difficult to sdminister, but utilitarianm,
approach which places no definitive emphasis on the formal categories of the
condemmee's interests (either in the take or in eny part of the remainder),
but requires that the condemmee's interests in all of the lend be susceptible of
a "common use" glwing them a value in common greater than the sum of their

individual values. Both approaches find support in California law.

Surmary of existing law. All courts would agree that physically adj)acent

fees under common ownership satisfy the reguirements of contiguity and wnity

of title. Some courts, however, go farther and hold that only physically
adjacent fees can constitute a "larger parcel.” This position is the result of
the application of two rules commonly treated as distinct but having identical
import: (1) a less-than-fee interest connecting two fees cennot render the
fees "contiguous”; {2) all parts of the claimed "larger parcel” must be owned
in fee since there can be no requisite "unity of title" between fees and lesser
interests cr between exclusively less-than-fee interests. Thus, for example,
two fees with a leasehold lying between them, all ccmmonly owned, can never be

a ™arger parcel” under these rules since (1) the interests cannot be "contiguous®
and (2) there can be no "unity of title" among them.
wlpe



It seems evident that this formalistic position--whether it results
from the application of the rule of strict contiguity or the rule of strict
unity of title--begs the question whether there has been an effect on the
value of remsining property by narrowing the definition of "property” to include
only integrated fee interestis. WNevertheless, it appears to be the position
teken by the California courts of appeal in direct condemnation cases.
Insistence on this narrow and unrealistic view of “"property” in these
cases has created sharp conflicts with holdings in inverse cases. For example,

in City of Los Angeles v. Wolfe {attaeched), the court of appeal, citing lack

of "contigulty,” denied a severance damage claim that was based essentially
on loss of customer access where the condemnor took a parking lot physically
removed from business premises. However, two years earlier, in United

California Bank v. State, 1 Cal. App.3d 1, 81 Cal. Rptr. 405 (1969), the

same court granted an inverse claim for loss of customer access where condemnar's
street improvements had made it more difficult for customers to reach both the
store and a parking lot physically removed from the business premises.
Conceptually the cases may be different, but the practicsal impact of the

takings in both cases is so similar that explaining the differences in theory

is difficult at best.

The formalistic position of the courts of appeal coaflicts, morecover, with
the more utilitarian approach which seems to heve been taken by the California
Supreme Court. The approach of the latter seems to have focused on whether
the condemnee had a sufficient interest in all parts of the claimed "larger

parcel” to support the asserted "common use." See City of Oskland v. Pacific

Coast Lumber & Mill Co., 171 Cal. 392, 153 P. 705 (1915){invdlving a leasehold

in waterfromt property claimed to be part of a "larger parcel" with a fee in
distant upland property, the two belng connected oniy by public streets
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straddling fees owned by third persons; the opinion clearly assumes that there
could have been & "larger parcel" if condemnee had owned some interest in the

intervening fees); People v. Ocean Shore R.R., 32 Cal.2d L06, 196 P.2d 570

(1948){a fee-owned railroad right of way intersected by the fee in a public
park; the opinion ie based on a discussion of whether condemnee's former
railroad operation through the park had created an interest in the park property,
the court noting that, if condemnee had had the easement through the park that

it claimed, its holdings would have been "contiguous")}; People v. Thompson,

L3 Cal.2d 13, 271 P.2d 507 {195%4)(fee-owned property intersected by a highway,
condemmee owning the underlying fee in the highway roadbed; the opinion
centers on the question whether condemnee had retained sufficilent rights of
access between the parts of his property to prevent them from becoming
"separate” parcels).

It is notable that, in City of Oakland v. Pacific Coast Lumber & Mili Co.,

the court took pains to point out that private easements, then existing between
the parts of the claimed "larger parcel,’ did not belong tc condemmee. There
were, however, public streets connecting the parts of the "larger parcel” in

Oakland v. Pacific, in which streets it might be held now that condemee had

some right of sccess in the nature of an easement. Thus, though as of 1915
the California Supreme Court did not think of the right of access in public
streets as a "property interest," the extensive discussion of "access" in
Thompson may indicate a chenge of positiom as of 1954,

Such apparently was the view of the federal court{ in City of Stockion v.

Miles & Sons, Inc., 165 F.Supp. 554 (1958), where the court applying

California law {epecifically, relying on the California Supreme Court's

oplnion in Thompson, g_uﬁ) held that two bueiness properties, separated by
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a fee-cwned city street but regularly used in conducting a single business,
were a "larger parcel," the taking of part of which necessitated payment

of severance damages to the remainder. The condemnee in Miles & Sons had

no formal interest in the street and could cleim none. The court did not
mention the Californis inverse cases holding that an abutting owner has same
right of access in public streets in the nature of an easement, but pointed
out that condemmee plainly did have "sotusl aceess” (using the term employed
in ngggson) across the street snd that it was plainly sufficient to maintain

the existing "common use.” Miles & Sons seems to be a Justifiable extensicn

of Thompson. In golng a step further than Thompson, however, the case portends
wider lisbility of condemnors in both direct and inverse condemnation cases

and somewhat greater complexity of Judiciel administretion.

Unity of Use

The underlying retionale of Miles & Sons--clearly evident also in Thompson--

is that: Whether there is & group of property interests which can be damaged
{or bepefited) by the taking of, or acts done upon, part depends upon whether
the interests are subject to a "unity of use” which gives them an incremental
unitsry value which ig interfered with by interference with any of the interests.
The rationale is implemented by a rule that the condermee's interests in all of
the lend underlying the "larger parcel” need not be fees since it is obvious
that & valuable Munity of use" can exist--and modernly commonly does exisi--

on lesser interests. The raticnale can be extended to encompass a "larger
parcel" containing land in which condemnee has no formsl interest since, as

in Miles & Sons, a "unity of use” can exist--and often does exist--under such

circumstances.

The rationale is most applicable to cases involving business properties

since it is common that particular groups of fee and less-than-fee interests,
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or of exclusively less-than-fee interests, have great, and, not infrequently
sole, value for use in the conduct of a particular business. In such cases,
it simply ignores actual property values to hold that a taking of some of the
interests cannot be a taking of "property part of a larger parcel” and creates
no liability for severance or consequential damages.

Courts which adopt a "unity of use" rationale have developed a number of
corollary rules designed to limit damages to losses of actual, existing
values, and to dlstinguish those losses that are speculative or peculier to
a particular owner. Stated briefly, these rules are as follows:

(1) A claimed "unity of use" must be actual and existing; properties
will not be valued according to potential for a future "unity of use." There
is an exception to this rule, discussed below as rule (5).

(2} A1l of condemmeefe interests in the land underlying the claimed
"larger parcel” must be permanent. Compensaticn is not paid for disruption
of & merely temporary "unity of use"--cne which might bave been interfered
with or destroyed without compensation had the condemnation not ocecurred.

(The logical extension of this rule to cases involving "larger parcels"
containing land in which condemnee has no formal interest results in a rule that
an interest iz not sufficilently permasnent if it is a right to use of property
which right is dominated by a greater right to dispose of the property in a
wanner inconsistent with ite current use. Thus, in a case where cne of
condemnee's claimed interests was a right of access in a public street, the
interest might be regarded as impermanent--and the "unity of use" insufficient--
if a public entity could, for example, by "police power regulation,” so limit
the right of access without compensation as to render it insufficlent for
continuing the elaimed common use.)
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(3) An ectusl diversity of use between perts of a claimed "larger
parcel” negates any claimed "unity of use”: properties actually used separately
are to be treated as separste properties, (A related rule is the common sense
one that great physical dissimilarity of properties may prevent a successful
claim that they are susceptible of a common use.)

It would seem, however, that where the condemnee owns adjacent fees currently
valusble for development as a unit but presently devoted to individual interim
uses, rule (3) should not prevent valuation of the properties at their
development potential as a “larger parcel" if condemnee has the right to
immediately terminste the individual uses and convey the whole to potential
developers. Such cases would seem to fall within the reason of rule (5) below
in that the individual uses do not decrease condemnee}s ability to convey
all the possible interests that the higher use could require. One California
case, however, ruled that three adjacent residential lots, rented for residential
purposes but valuable as & whole for commercial development, could not be
regarded as a "larger percel" in view of the "separate” residential uses. It
was at least possible in that case thet condemnee could have terminated the
rentals immediately and conveyed the whole for commercial development. See

City of Menlo Park v. Artino, 151 Cal. App.2d 261, 311 P.2d 135 (1957). If

such was the case, the decision seems to be clearly wrong.

(4} Interests claimed to be in unified use must be interests in physically
adjacent land in order to provide the continuous, actual access throughout
that would permit s "unity of use": a claimed "unity of use" will be construed
to consist only of what the available access would permit.

(5) The requirement of actual, existing common use will be waived where
the "larger parcel"” is composed of physically adjacent fees and there is no
actual diversity of use between parts of the "larger parcel." No actual
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diversity of use includes the case in which part of the "larger parcel” is

used and the remainder is unused. The rule means that where integrated fees are
involved it is permissible to value the "larger parcel” according to its
potential for common use. The reason of the rule is that im such cases the
condemnee can convey every possible interest in the property that could be

required for any particular use.

Staff Suggestions

1+t should be no secret from the foregoing discussion that the staff
believes that the existing Californis law with regard to the "larger parcel”
concept is uncertain at best and arbitrarily and unreasonably restrictive at
worst. We also believe that the Commission should attempt to improve the
situation by formulating rules which delineate all those properties having
or capable of having interdependent values. We suggest that such an attempt
has the most chance of suceess if these rules focus on whether the properties
are susceptible of a common use which gives the whole an incremental value
exceeding the sum of the individual values of the parts. More concretely,
we suggest thaet the following guidelines be adopted and that the staff be
directed to draft statutory provisions implementing these guidelines:

(1) All property integrated by en actual, existing use may be valued
together.

(2) A1l property susceptible of a potential common use may e valued
together. A corollary to this rule is that physical dissimilarities or
exieting diverse uses may preclude the asserted common use.

(3} The property owner must have interests in property sufficient to
connect all parts of the "larger parcel.” The staff does not suggest that

these interests need all be "formal" interests. We would, for example,
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consider rights of access to a public street a sufficient connecting interest
assuming, of course, that the right was adequate to service the asserted use.
Implicit in these guidelines is the view that the "larger parcel" concept
is not involved where the property owner has no interest in the property
taken. Whether s claimant owns a particular interest, or whether an interest
exists, presents a distinct issue, determination of which may or may not
necessitate a further determination of whether claimant's interests form a
"arger parcel” interfered with by condemnation.
There sre detalls thaet must be considered in drafting statutory
provisions along the lilnes recommended. For example, procedurally the
delineation of the "larger parcel” should be determined early in the proceedings
so that both sides are at least valuing the same properties. This will require
s procedure for properly raising and deciding the lssue. These matiers can
be considered at subseguent meeting; for the present, we feel that we need
preliminary guldance as to the basic approach to the iasue.

Respectfully submitted,

Cralg Smay
Legal Counsel
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C1TY OF LOS ANGELES, Plaintiff and Respondent, v.
- ROBERT LEE WOLFE et al., Defendants and Appellants.

SUMMARY

The City of Los Angeles brought an action to condemn 2 privately
owned parking lot. The owner of the lot also owned a medical office build-
ing 250 feet from the lot. He permitted the occupants of the building to
park in the lot without charge. In the condemnation proceedings he sought
lo revover damages for the reduction in income from the office building that
he expected to result from loss of the parking lot. The trial court ruled that
he was not entitled to recover such severance damages. (Superior Court of
Los Angeles County, Richard A. Barry, Judge.*)

The Court of Appeal affirmed the decision, citing the well-established -
California rule that contiguity is essential to the recovery of severance
dumages. Since the owner here had no interest in the land between the
parking lot and the office buiiding, the court held he was not entitled to
severance damages, (Opinion by Kaus, P. J., with Stephens, I, concurring.
Dissenting opinion by Reppy, J.}

HEADNOTES
Classificd o McKinney's Digest

(1) Emisnent Domain § 72-—Dumages to Contiguous Land—Necessity
That There Be Contiguity.—In condemnation proceedings severance
damages can only be predicated on a showing of anity of title, unity of
use and contiguity; thus, the owner of a medical office building and
a private parking lot that was used by the occupants of the office
building was not-entitled to severance damages for the diminution in
value of the office building caused by condemnation of the parking
[o1, where the parking lot was 250 feet away from the office building.

« Assignedd by Lhe Chaizman of the Judicial Councit,
{Apr. 1Y71) '
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and where the owner owned no interest of any kind in the real property
between Lhe building and the parking lot.

{See CalJur.2d, Rev., Eminent Domain. § 147}

(2} - Eminent Domain 3 15! —Pleadiags—Crors-complaint.—In procecd-
ings 10 condernn a parking lot that was used by the occupants of a
near-by medical office building owned by the owner of the parking
lot, the owner's cross-complaint in inverse condemnation to recover
for the loss in income from the oftice building that was anticipated as

- a result of the condemnation, claiming the same damages to which he
would be entitled as severance damages, if such were allowable, did
not tender any issues that were not resolved by the 1rial court's ruling
that he was not entitled 1o severance damages.

{3} Eminent Domain § 177—Decisions Appealahle.—In a condempation
proceeding, an interlocutory ruling that no severance damages could ke
recovered by the owner of a parking lot used by the occugsnts of a
near-by office building that he also owned, was not appealable,

CounszL
Chester A, Price, Jr., for Defendants and Appellants.
Roger Amebergh, City Attorney, James A, Doherty, Assistant City Attor-

ney, and Lambert M. Javelera, Deputy City Attorney, for Plaintiff and
Respondent. -

OrINION

KAUS, P.J.—{1) This appeal from a judgment in an sction 1o condemn a
privately owned parking lot for the purpose of providing publicly owned
off-sireet parking, raises the question of the continued vitality of the rufe
that the condemnee may not recover severance damages suffered by a non-
contiguous parcel. (Ogklund v. Pucific Coust Lumber & Mill Co., 171 Cal.
392, 396-400 (153 P. 705]; People ex rel. Dept. Public Works v. Dickin-
son, 230 Cal.App.2d 932, 934 [41 C al.Rptr. 427).) ‘

. The facts are extremely simple. Appellant owns a medical office build
ing on Weyburn Avenue in Westwoaod Village. Several vears befure the in-
stant condernnation, he acquired a private parking lot for the use of his

(Apr. 1971,
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wnants. whu, logether with their employees, have been permitted 10 park
there, He made wo separate charge for this amenity. In the superior court
he mude an adequate prima facie showing that loss of the parking lot
would have an adverse effect on the income from the medical buitding.

The parking ot is located on Broxton Avenue. H is about 250 feet from
the office building. it one walks through a public alley and across a parking.
lot. If one walks only along streets, the distance is about 550 feet. Scveral
privaicly owned parcels are between the parking lot and the building, as
are. of course. the alley and the streets. It is not contended that appeliant
owns any interest of any Kind in the real, property between the building
and the Jot, excepl, of course, that he.and his permittees have the right to
use the public streets and alleys, which right they share with everyune else.
el ' :

On these facts the trial coust ruled that appellant was not entited to
severance damages occasioned by the antivipated loss of income from the
medical building.' The rule that severance damages can only be predicated
on a shuwing of unity of title. unity of use and contiguity is wel! established
in California and has been consistently applied. (Oukiund v. Pucific Coast
Lumber & Mill Co., supra, People ex rel. Dept. Public Works v. Fair, 229
~Cal.App.2d ROL, 804-808 {40 Cal.Rpir. 644}, People v. Bowers, 226
Cal. App.2d 463, 465 {38 Cal.Rptr. 238].) We see nothing in the pro-
nouncements of the Supreme Court which encourages us-to believe that it
has inviled o reexamination of the sule at this appellate level. In Peaple v.
(cean Shore Railroad. 32 Cal.2d 406, 423 [196 P.2d 570, 6 A.L.R.2d
1179], there is a dictum to the effect that *. . . [tihere may be a right to
an award of severance damages in some cases where the property, though
not physically contiguous, is being devoted to an existing unity of use,”
This dictum was followed by People v. Thompwon, 43 Cal.2d 13, 21-26
{271 P.2d 507]. There the parcel taken had been separated from the ce-
maining parcet by the Coast Highway. The condemnee had retained title to
the undertying fee and, before the condemnation, had had unlimited access
t-and-fro seross the highway, Such access was to be greatly restricted by
the contemplated improvement. The Supreme Court Wwas not awed by thi
- width wxd physical character ot the Coast Highway and treated it the way
it woeuld have treated any other casement. “If the only casement over de-
fendants” Jand had been an occasionally used pedestrian tranl there would

YThe vourt did rule tha the defendunts were nut precluded from proiening evi-
dence tht the daplabidity of the parhing jol “1or s highest and best use Lo duterning
s value requires constderation of the joining of sad Parced with Jefendants o her
lund {the buitding] tor purpose of u common ase.” This ruling s obvic.s!e not the
equivalent o the allowuice of soverinee damages, oY oio Werer & Power Cu. v, H ai-
s 1KY Cal 48, 59 {186 B TT2: Peaple vo Loep, 127 Cal. App 24 786, 797 24
P3G NRSL)
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be few if any who would assert that the nght of way or easement for the
trail constituted such a division of the land as to render its several parts
noncontiguous, The change in degree of th¢ burden of the easement from a
seldom used trail to a paved and heavily {raveled state highway is great,

- even though the highway still admits of completely free access at all points

from one area of defendants’ land to the ather; but the degree of further-
ance of separation of the land is much ater when the change is from a
mere unfenced roadway to a fenced freeway which completely precludes
access frcm one part of defendants’ land tofthe other except by the use of a
service road and of the roadway joinder, than is caused by a change from a
trail to an unfenced roadway.™ {People v. hompmn, supra, 43 Cal.2d at
Pp- 25-26.)

By no stretch of the imagination does thal case suppoﬂ an cxt::nsmn to
the situation at bar. Instead of a continuous fee ownership, albeit burdened
by a heavily used eascment, we are f with & gap 250 feet wide in
which appeliant owns no intérest whatever |

(2) The trial court permitied appeliant to file a crows-complaint in
inverse condemnation in which he claims the same damages 0 which he
would be entitled as severance damages, were such sllowable, The trial
court ruled properly, we believe, that the (cross-complaint did not tender
any issues which were not resolved by ils rpi‘mg that appellant was r.ot en-
titled to severance damages.®

The “cross-complaint” merely provides dppcllant w:th an opportunity {o
rearrange the argument to the effect that he is entitied to severance dam-
ages. Having rejected the point, we , tongue in cheek, grant under
onc label what we have denied under i '

(3) Appellam filed a separate notice of appeal from the interlocutory
ruling that it was not entitled to severance damages. That ruling is not ap-
pealable as such and that appeal {2nd '._*il No. 36110} must be, and
bereby is, dismissed.

_The ]uéxment, the appeal from which i ts second civil msmber 37052, is

'Staphens 1., concurred.

REFPY, J—1 respectiully dissent, ﬁrmly in one respect, cautiously but
stﬂl fairly mnﬁdently in annther firmly aF to the majority cnncept that

INo judgment on the cmcomplaum Was ever . We inlerpred the riuk court's

rutm; €0 mean that tlie cross-complaint, though . became merged in the issues ol-
y before 1he court and was, therefore, not ng but appeHunt's anywer under a
dlffr.rent label. We asrea :

lApr. 19713
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looking toward 4 ruling favorable to the Wfo!te interests somehow involves
an uninvited reexamination of a solid Supreme Court position. It is my
belief thal the Supreme Court did not ciose the door on exceptions to strict
physical contiguity and that succeeding degisions of the Court of Appeal
{and one federal court applying Califordia law) recognized this, even
though some of them may not have considered their particlar facts as
meriting the designation of uceptmnal It is my feeling that the composite
of decisions shows a purposeful opening for the unusual case and an entry
into that opening to a degree which, itself, |did not purpert to be the limit,
I believe that a legitimate area of inquiry!is therefore open to reviewing
courts and that it is proper for them to detprrmm whether a certain set of
circumstances would qualify a given case jas an eéxception to the normai
rule. I think thai if there was any invitation from the Supreme Court it
was one 1o recognize occasionat sets of peculiar ciccumstances which should
deserve exception from the basic: standa:d ‘The caution I mentioned is in

respect to how far exceptions to a strict physml contiguity mpl should
extend.

An exsmination of severai of the declszdm in the line af mthm'ay wiil,
I trust, show some suppmt for my idea.

The first case, of course, is Onl.land v. Pacific Coast Lmnber & Mii! Co.
(1915) 171 Cal. 392 {153 P. 705}. 1 do not see this case as a 100 percent
solid stand for strict physical contiguity. It is to be noted that there is an
aiternative ground for the décision. The courts. secondary ruling i, in
effect, that, even if unity of use and ready constituied unity of prop-
erty, only business losses were claimed ;.whxh did not qualify a5 severance
damages. Thus, the decision is neither a to-the-hilt or a8 barbed thrust.
None of the succeeding cases, by any means, are deﬁmtely mmmed to an
absalute rule of complete physical conngmr* '

The next in line to which I wish to m
& Sonta Fe Ry. Co. v. Southern Pucific |

reference is Aichison, Topeku
0. (1936) .13 Cal.App.2d 505

{57 P.2d 575) (overruled on anather point in Caumy of Los Angeles v.

Faus, 48 Cal.2d 672, 680 [312 P.2d 6801).
erty were joined by a spur track. The uses

Two pieces of railroad prop-
the two parcels were not com-

patible; one was for 4 statiors which the railroad commission was requiring

o be abandoned: the other dpparem!y fae some disconnected use. The

dissimilarity of use was stressed in the opihion; the case could have been
disposed of on the busis that absolule contﬁgulty was lacking. the connec-
tion by the spur track being insuflicient, |

The I:rst important succeeding Supreme [Cours case is People v. Oceun
Shore Ruilroad (1948) 32 Cal.2d 406 [ 198 P.2d 570. 6 AL.R.2J 1179].
M states that, although “contiguity is ¢ n.r‘mdf:.{x eanenhal, . [tihere may
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be a right to an award of severance damages in some cuses where the
property, though not physically contiguous. i bemg devoted to an emstmg
unity of use,” (p. 423—italics supplied), v:smg, however. that “such
damages are ordinurily limited to contiguoy ry. " (P. 423—
ialics supplied.) As the majority opinion ssay:. is is dietum because a

negative decision turned on the absence of [lega! access between the two
scgments of property.’ The dictum, homem]. I feel was .not idle but pur-
posefu), indicating a philosophy intended for|cognizance by the profession.
Thttmhmmitthumyisw ‘quotation and restatement

Wy i Jeaving room for the ex-

'mmmqmm'mmm ise the item above the cate-

gory of dictum. Tt is to be note Su
point cut that it was “riot dhpliﬁ that defesylar

erance damages if the roadbed wers contiguous, as wosild be the case if
defendant had . . . an existing easement | . . through the park.” (P.
414.) Amm piggthrq@ﬂu kdidnotpmv:de it !m- rail-

Next comes Prople v. Thompson (1954) 3 Cal2d 13 [271 P.2d 507}
L : prtance is the fact that this is
one of the decisions which repeats th Ocean Shore phraseology o the

oaly ordinasily osseatial. Further, it is t0 b2 noted
that the Supreme Sours felt that e po

”’mﬂamhrghmyma
mmmmmm " right of access acroes it It
made the comparison between a hypotheticy “seldomrused trail” (10 be

mmuchﬁguaﬁadmﬁw‘:&uummmm.
LIM %ﬂﬂhh&mo&ﬂ%@?ﬂd&tﬁM:mm

o socess across ‘the high at any given
propes etive, T foel, that the o '"'hﬁﬁh:aithe fee under
mwmdﬂmdmun'_dmmmth:amm

ke the enj maf!hpmd
eAjsyment 'o?pmakleft.mﬂw
e form they are used.”
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as seent from the court’s reference to cases wherein no unity of property was
found, despiie absolute contiguity, because jof diversity of use. The indica-
tion of the ensuing cases is that the stronger the unity of use or parpose
and the more imperative the cause therefor, the less is to be the insistence
upon strict physical contiguity, providing the connection between the two
areas under consideration is the closest feasible and permanent access
exists. S

Chronologically, a federal decision is next in line: City of Stockton v.
Miles and Sons, inc. (1958) 165 F.Supp.|554. This case started in the
California superior court and was removed on grounds of diversity, the de-
fendant having been a Nevada corporation. Involved was a trucking ter-
minal comprising 1wo city blocks. A fec-owned city street passed through
the property. Trucks freely crossed it ways. The federal court, of
couse, applied state law. The city contended for the rule of strict physical

contiguity. The federal court felt that the junified use in Thompson was
weaker than that which it had before it. C it considered that the Cali-
fornia decisions up to then authorized its inguiry into whether the particu-
lar facts before it permitted it to consider|the sitation as not ordinary,

Of course, the court observed that under law there was no problem
since unity of use would have been contro,
The next intervening Californie case to which I wish 10 make. reference

is People v. Chastain {1960) 180 Cal.App.2d 805 [4 Cal.Rptr. 785).
There State Highway 99 bisected parts of the defendant’s ranch property,
and, as in Thompson, condemination was instituted to make it into & limited
access freeway. However, the precondition in Chastiin, rathér than being

-one of unlimited crossover access at any paint up and down the highway,

was one of only four wraversing places along several miles of highway.
Despite this reduced degree of access, and probably because of a greater

*Federal law and thal of some jurisdictions is that while contiguity is 3 facior to be
considered. il is not determinative and that vnity of title and unily of nee may make
physically distinct pieces of land, a5 combined, a single “Iarger” parcel, o ihat any part
of cach would be considered part of that lnrger parcel. (Ses Peopie ex rel Depr. Pub-
lic Works v. Fair, 229 Cal. App.2d 801, 804 {40 Cal.Rptr. 644}; Baetier v. United
States, 143 F .28 391; Essex Storage Electric Co. Y. Victory Lumber Co.,, 93 V. 437,
108 A, 426: Valley Paper Co. v. Holyoke Rousing Authority, 346 Mass. 561, 194
N.E.2d T City of Quiney v. V. E. Bext Phi_r_ﬂbll & Heuting wa' Co., 17 OL24
570 {162 N.E.2d 3731} The rationale is stated in) Buetjer v. United Stutes, sipra, st
page 395: “Iniegrated use, not physical contiguity,|ihercfore, is the test. Physical con-
tipuily is imgortant, however, in that it frequently has great bearing on the question of
use. Tracts physically scparated from omwe another uenitly. but- we cannot say
always, are not and camnot be aperated as a vnit, arnd the gredter the distance between
them then the less s the possibibity of unitary operation, but separation remains an evi-
dentiary, not an operative fact, thut is {.] & subsidiary fuct besring upon .} but not
necessarily determinative of the ullimate fact upon the answer to which the question
at issue hinges.” 5
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degree of unity of use, the court treated the ar¢as on either side of H:ghway
99 as a smgle parcel. !

Chronologically, the next case to be com;demd is People v. Bowers
(1964) 226 Cal.App 2d 463 {38 Cai.Rptr. 238]. The parcel invalved was.
one of 98 scres. The preceding owner granted a lumber company a strip
running through it from north to south, 50 feet wide by 2250 feet long,
reserving no crossover rights. The lumber conhpany fenced both sides. De-
fendants were deeded the north 22%: acres h which the strip ran.

They used it for grazing purposes. There were thee acres on the seaward
side of the strip and 1?% on the landward. The three acres were being
taken for a public park. The Court of Appeba ruled that the defendants
had no casement by implied reservation and ithat it could not adjudicate
one by necessity because the lumber company: was not a party. It points to
the Thompson rationale as resting on the access factor. In Bowers this wes
lacking. There was just as much nonaccess as if the strip had been 500
feet wide, said the court. If there had been it seems fthat the Court
of Appeal in Bowers, suprd, would have found the defendants’ areas to be
a single parcel; their common grazing use would have made that unity

stmng enon;h.

Next m Peaple ex rel. Dept. of Pubﬁc IWarb v. Fair, supre (1964)
229 Cal. App.2d 801. It is to be noticed with mnre than just passing inter-
est that in this case the condemning body ﬁ“ strict contiguity
was not essential, Such a holding would he it 10 offset special
beneﬁ&ncmmgtoapmceioﬁms:deot ate Highway 101 (ownadm
fee by the state and being ealarged) against| severance damages suffered
by a parcel on the other side, both of which 1s were under common
ownership and use {orchard farming). The state urged that together they
constituted 2 single “larger parcel.” The triall court treated the parceis as
separate. However, it i ncteworthy that a ic authority itself, when the

was running in its favor, was willing lo emibrace the “constructive
contiguity” theory. The Court of Appesl gave an explanation of how its

t of Peopie v. Thompson, supra, 43 Cal.2d 13, differéd from that
of the federal court in Ciry of Stockton v. Miles and Sons, Inc., supra, 165
F.Supp. 554.* but, as I see it, there really was no fundamental difference.
It-was simply a matter of a varying analysis ag to the degree of access. The
rationale of the Thompson case clearly is that the sepdration of the iracts
by the highways did not render them independent parcels where there was
an existing unity of use and an actual means of access between them. i

L

1S10ckion specifies the owner’s actual law!uliy ua#d means of access, Fair stresses
the “legat right to unlinvited access back and forth across the roadway frem any pom‘
on the properties abutting on cither side of it, !
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there had been no such access, it would seem jthat the severence damages
would not have been allowed. (See Stockton ht page 564 thereof.) Note
that in People 2x sel, Dept. of Public Works V. |Fair, supra, the access from
one area to the other was limited to one traversing road.” It iy significant
that Fair cites People v. Oceun Shore Railroad, supra, 32 Cai.2d 406, as
setting up a basis for a qualification or exception to strict contiguity. (P.
805.) Moreover, the Fair court observes that the Stockton judgment “may
have been proper under its peculiar circumstanges.” (P. 807.) -
: t

In rather short order comes People ex rel Dept. of Public Works v.
Dickinson (1964) 230 Cal.App.2d 932 [41 qal.Rpw. 4271.° The parcels
there were owned'separately by two individuals who were partaers. The
use of both areas was by the partnership. They were 500 feet apart and
joined only by a private easement. The Court of Appeal observed that the
single parcel requirements are stated to be “upity of title” and “unity of
use” and citing Ocean Shore, supra, “ordinarily, contiguity.” (Italics sup--
plied.) Unity of titke was lacking because the partnership lease. showed
that the partners retained individual ownership. Moreover, the: Court of
Appeal had to doubt the veritability of contiguity because, by reaton of
inadequacy of proof, ihe private cascment cogld have been in grose and
terminable. It declined 10 state what position |it would have taken if the
proof had been that the easement was appurtenant and, ‘presumably, per-
manent. Of significance, further. is the cbservation of the court in Dicki-
son that “[t]hers is no doubt that by the Thompson case the importance of
unity of use was enhanced.” (P. 935.) What would be the peint of such
language unless it was the consideration of the couft that at times the
strength of unity of use would overcome the riced for strict. physical con-
tiguity? : o

_ : .
The final case to which I wish to refer is Pegple ex rel. Dept. of Fublic
Works v. Nyrin (1967) 256 CalApp.2d 288 [63 CalRptr. 905]. The
Court of Appeat again staies that “ordinarily contiguity” is necessary for
severance damages. (P. 292.) It is significant that the court cbserves that
what constitutes 2 single parcel may involve isspes of fact. This could per-
tain to the matter of the strength of use making the extent of contiguity a
lesser requirement. It is worth noting also that this case involves the parking

SApparently a user went off of one area on to I public-crossing-thoroughfare
{Tully Street) at some distance back from the highway, used Tuily Strest fo cross
Highway 101, anc then left Tully Sireet to get 10 the J_:thcr arca at 4 point somewhat
distant from Highway 101, :

8Dickinson points out that the ruling in the Santu ke case {Atchison, Topcku &
Sanza Fe Ry. cP:' v. Southern Pucific Co., 13 Cui.App.2d 505 [S7 P.2d 575[) 15 some-

what weakened by the fact that the raifroad station was to be abundoned, not because
of the condemnation procezding. bul by order of the rulroad cominission, '
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let factor, and the treatment of the court indicates that unified use based
on zened parking requirements i very imporiant and could be a decisive
feature. Moreover. the arhitraraess of a requirement of strict physical con-
tiguity in the situation wherein the sirength pf untty of use is in parking
iacllmes, particularly when required by munidipa! ordinance, is made clear
in Nyrin. Severence damages to Lhe hospital ploperty were principally based
on the loss of parking spaces. '

Tuming 1o the case at hand, I calt attention to the fact that there was no
trial in a real sense. The court held only what| was designated as an interim
trial, conducied; apparently, in the judge's t;:lambcrs. The actual evidence
introduced was very sparse and left many important factors undeveloped.
The trigl court’s ruling for strict physical contiguity unquestionably ac-
counted for the Wolfe interests not presenung any further evidence of the
nature discussed hereinaiter.

One way or another, there is availuble forius to think about this much
factugl matefial: When the Wolfe interests huilt the medical building in
1951, it had on-site parking facilities adequate 1o mect existing statutory
requirements. The circumstance is assumed by hoth perties that between
1951 and 1959 the city increased the parking |space reguirements for build-
iags such &s that of the Wolfe interests.’

In 1959 the Wolfe interests acquired Lhe parcel sought to be condernned
for the sole purpose of providing additional packing spaces for the medical
buikiing. One of the Waoifes, without contradittion, testified that this aggui-
sition bmught the building within the pa requireinents of the then
existing zoning ordinance; that, as a matier of practical fact, without parcel
3, there would be insufficient parking for. the! ‘building’s tenants; that since
the teriants require all duy parking, the hourly parking ot nearby wuuid not
satisty their needs; and that providing adequate off-strees parking is 8 most
important factor in renting office space in thelarea and the lack of such fa-
cilities would materially affect the value of thf building.

The congesied narure of Westword can bé inferred from Walfe's testi-
mony and from the fact that the “public necelsity”™ for which parce! 3 was
condemned was for usc as public off-street ﬁprkmg In ¢ congested com-
mercial neighborhocd the successful operation of a medical building vouid
well depend 6n the availability of accessible parking to tenanis. Although
the madica} building site and the parking Icti do not touch, they are cer-

TApparently, the ordinance in quistion was No. li LU4% (1958 amending Munici-
pai Code of L{e City of 1.0s Angeles, Zoning, section 12.21A J(c). Sudicial netice of
these can be iaken gurswm to Evidence Code scctions 452 subdivision (b1, 453 sub-
division (3) and 459 subdivivions (4} and (). (Sde also Jordan v, Connty of Loy
Angeles, 257 Cnl App.2d 794, 798 [73 Cal.Rptr. Sllﬁl )
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tainly physically proximate. Indications are that it can be shown that the
Wolfe interests purchased the lot most closely available at a feasible price.
The parcels are approximately 250 feet apart; the two routes of travel, as
indicated, are on property accessible to the publtc. feasible and presumably
permanent.

Once the lot was actually acquired and put to use, the city :mght well
have been in a position to prevent the Wolfe interests from ceasing to use
the lot as parking for the medical building. This conclusion is reachable by
analogy with decisions hoiding that if a nom rming use is relinquished,
the building must thereafter conform (see Burke v. Los Angeles, 68 Cal.
App.2d 189 [156 P.2d 28]; Ba McQuillin, Municipal Corporations (3d
ed.} ¥ 25.189-25.199, pp. 36-52). A mncnﬂfmmng use pertaing uatil
it is discontinued. Termination of a nonconforming use is controlled by
the circumstances and intent of the owner, 1‘3&“ licy of the law is for
elimination of nonconformeing uses. (McQuillin, ibid, § 25.189, pp. 36-
37.) Generally there can be no resumption of 4 nonconforming use which
has been relinquished. (McQuillin, ibid, § 25.198, p. 50.) A i
use cannot be changed to a nonconforming wse. (McQuillin, ibid,
§25.202, p. 62.) The same result would seem t¢ follow from application of
Los Angeles Municipal Code section 12.21 A4 (m) which was in effect
when the Wolfe interests acquired and commenced the use of the lot for
additionat parking. It provides that parking s - being uaintained in con-
nection with an existing building shall be mai d as Iaag as the buikd-
ing remains. Therefore, at the time of the taking, the nnity of use of the
building and lot was, in a sense, required by law,*

Albso, the city, in requiring that parking be provided for such buildings,
demands that it be provided within 750 feet of the property messured along
streets, walks, alleys-or private easements. { Municipal Code of the City of
Lus Angeles, Zoning, § 12.21 A 4(g).) Thus, the c:lty itself takes cog-
nizarce ihat the prmc:plc of umt)r of use and proximity is a practical sub-
stitute for physical contact. This is a recogrition that it may be impossible
to obtain physically adjacent parking facilities 4nd that actual physical ad-
jacency is not necessary or significant. The fac# that the parking lot satis-

*Since lhc dwn. ion of the parking lot (parcel 3) lb generat public parking is the
act of the city and not that of the Waolfe interests, auhough the u!eray wall. be
estopped {rom requiring the Wolle interests o oblsin replace ng {see Fon-
mang . Atkinson, 212 Cal.App.2d 499, 507 {28 Cal.Rptr. IS]I tbey should not be
debarred from pointing in this case 1o what, at the time of suit, was tantamount 1o
wafurced unitization of the twa propertics. If the Wulfe position were declared to be
currect, but the condemnation action for some reasom was not carcied through, the
wWolfe interesis cerlainly would be hetd 1o have devowd the parking lot to compliance
with' the ordinance and could not claim the right to revpn o a noneonformance slatus
tor their medical building. !
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fies the city’s requircments for proximity shoukd be given considerable
weight in the evaluation of the factors to be gonsidered in making the de-

"termination if this is an exceptional case rein unily of property exists

Wolfe interests to such serverance damages ag they can prove.

1 think that a full trial should be held. Therefore, 1 would reverse the
judgment and remand the case to the trial epurt for further proceedings,
and, of course, 1 would like to see the Suprefne Court take a iook at this
case. :

by reason of strong unity of use and “com:ru?ﬁve contiguity,™ entitling the
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A_STUDY RELATING TO THE
"LARGER PARCEL" IN EMINENT DOMAIN

I, INTRODUCTION

A commentator has noted that there is a strange
coincidince in the arrangement of subjects in Law Encyclo~
pedias: ) Eminent Domain lies between "Embezzlement" and
"Equity."” This commentater goes on to point out that the
Supreme Court has indirectly emphasized this paradox; Justice
Brandeis once wrote:z‘

"Experience should teach us te be

most on our guard to protect libert{

when the Government's purposes are bene-

ficient, ... The greatest dangets to

liberty lurk in insidious encreachment

by men of zeal, well meaning, but withe
out understanding." ’

Justice Holmes, however, in Penngylvania Coal Co, v, Mahen,
admonished:3'
'"We are in danger ef forgetting that

a_strong public desire to improve the pube

lic conditions is not enough to warrant

achleving the desire by a sherter cut than

the constitutional way of paying for the

change, "

This dilemma, as we have seen in prior studies, has
been especially encountered in severance cases, And it re~
flects itself in the subject of this study--the laxger paycel--
in a unique way, For the "larger parcel" concept is a "buckle"
between the treatment of damages on the one end, and the treat-

ment of benefits on the other, A 1liberal interpretation of the

1.



larger parcel will tend to increase the condemnee's award
insofar as he will likely receive a greater amount in damages .,
But it can just as easily decrcase the condemnee's award by
offsetting benefits that a restrictive definition of the larger

4. The question throughout this atudy,

parcel would prevent,
therefore, is what constitutes the larger parcel. That
question, like many others related to severance casas, defies

a definite and eclear-cut answer,

Sectien 1248 of the Code of Civil Procedure, on the
books now in virtually the same form for 90 years, the ceurt,
jury or referee to ascertain and asaesaes'

“2. If the property sought to be con~-

demned constitutes only a part of a larger

parcel, the damaﬁes which will accrue to the

portion not scught to be condemmed, by reasan

of its severance from the portion sought to

be condemned,,,

"3, Separately, how much the portion

not sought to be condemend and each estate

or interest therein, will be benefitted.,."

We are initially met, thaerefore, with the question as
to what is meant by the word '"parcel," On first impression, it
is likely that the average individual would consider a parcel ot
land to be a unified piece of land measured by known metes and
bounds and usually owned by the same person or persons, Such
lay view, however, is not necessarily the accurate one, either
in law or the market place, particularly in modern society.

The courts are divided on the determination of the

"larger parcel" cericept. Some would restrict the word "parcel"

2,



to its "ordinary'meaning. Foxr example, a 1915 California case
rejected the liberal definition of the word and concluded that
an examination of the above-quoted terminology of Section 1248

necessitates a restricted application of the "larger parcel"

concept:6°

"This very language limits in terms
the award of damages to the property taken
and the resultant damages to contiguous
property injured by severance of the prop-
erty taken" [Emphasis added,]

On the other hand, a Massachusetts court, a number of
years later, examined the word "parcel" as it exists in the
condemnation statutes of that state and concluded as f0110w3:7‘

"St, 1926, ¢.365, under which the
extension of Bay State road was under-
taken, is silent as to the measure of
damages, Reference must be had to
G.L. ¢,92, §80, and chapter 79, §12.

The section last cited provides that

'in case only part of a parcel of land
is taken there shall be included damages
for all injury to the part not taken
caused by the taking or by the public
imgroyement for which the taking is
made

o Qe

“The statutory word parcel, like

the cognate words tract and %otI Va5

no invariable meaning, In arent

connections these words may vary in

scope. [Emphasis added, ]
In both the California and the Massachusetts cases the condemnee
sought damages to the ''remainder” when the part of the "parcel”
taken was separatad by land cwned by third persons. It is

probably not surprising to learm that the California court

denied, and the Massachusetts court approved damages in the

3.
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case before each of them., 'The approach to the "parcel" is

the erux of this study,

IT., THE TRINITY APPRCACH TO THE LARGER PARCEL,
Virtually all courts in determining whether and to

what extent there exist severance damages or benefits view
three factors. The larger parcel is all that land whiek (L)
has a unity of use; (2) is contiguous (or has physical unity);
(3) has common ownership (or title), Whether a particular
court adheres to a liberal or restrictive view of the larger
parcel, it usually concerns itself with all three of these
factors; however, those following a restrictive interpretation
of "parcel" almost invariably demand all three of these factors
be present. The liberal position, on the other hand, generally
gives primary and paramount consideration to the unity of use
factor, One California Court, stating the restrictive view
has satd:"’

"'To recover severance damages there must be

ggiﬁgeffoffﬁle eso contiguity ... and unity
This brief and rigid position, though not necessarily reflected
in the cases cited by the same court, may be compared to the
less definitive but more liberal position as expressed in a
recent North Carolina case,?* There the court denied the

existence of the rigid trinity and stated:

"There is no single rule or principle
established for determining the unity of

bo



lands for the gurpose of awarding damages
or offsetting benefits in eminent domain

cases, The factors most generally empha~

sized are unity of ownership, physical

unity and unity of use, Under certain

circumstancas the presence of all these

unities is not essential, The respective

importance of these factors depends upon

the factual situations in individual

cases, Usually unity of use is given

greatest emphasis,"

It seems that the rigid position--that which requires
the existence of physical unity as well as unity of use and which
also necessitates that the entire ''parcel’ be owned in fee by
the same person or perscns--was formulated and enunclated in
the mid-Nineteenth Century, The social, industrial aru:l‘r
economic setting to some extent justified such & rigid position.
Commercial, industrial and agricultural development usually was
confined to local self-sufficient units, The modern freeway,
the diversification and specialization that is the hallmark of
today's economy and the present communications system in general
were almost nonexistent a hundred years ago.

Today agricultural units, commercial establishments
and industries are spread over wide areas encompassing within
their geographical purview lands owned by others or propérties
in which the owners have various types of interest, not simply
the fee ownership., A parking lot on one side of the street
is often an integral, and indeed an indispensable, part of a
department store on the other side of the street, The taking

of the parking lot can easily and often cause severe, 1f not

5,



total, damages to the ''remainder" across the street. But in
these cases, as in similar types of instances, many courts
refuse to recognize that the two pleces of property are one
"'parcel' The word "parcel" to a number of courts is still
limited to its Nineteenth Century definition.

But many courts, some more directly than others,
have recognized that the modern economic picture necessitates
a 'restatement" of the concept of a "parcel'. For example,

in a 1959 Kansas case, lves v, Kansas Turnpike Authority, 10

the court allowed severance damages despite the fact that the
“remainder' was a mile distant from the point of taking and was
not contiguous with the part taken, The court in doing so had
to overrule prior case law which it did by stating:

""Be that as it may, the Wilkins case
was decided in 1691, and the condemnation
in the case before us was in 1955, Courts
take judicial notice of the fact that in the
intervening sixty~four years revolutionary
changes in the economics and practices of
farming have taken place, If the Wilkins
case be construed as authority for the prop-
osition that contiguity of tracts is essential
in every case where the question now be-
fore us is involved--we are of the opinion
that it is outmoded and not in harmony with
the modern rule, and to that extent is here-
by disapproved and overruled."

Throughout the remainder of this study, we shall
constantly be discussing the unity of use factor. There are
some particular problems connected with the unity of use where
the courts are in disagreement, These shall be pointed out.

But on the whole, virtually all courts are in agreement that,
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for there €o he a larger parcel, there must be unity of use,
However, the courts are in strong disagreement on the other two
factors: contiguity and title, We shall therefore examine
these latter two aspects of the trinity separately to point out
the sharp differences that exist and shall deal with the unity

of use factor in a general, rather than in a specific manner,

A, Contiguity
1, The Restricted View

While most courts are willing to recognize that in
applying the three criteria for determining the larger parcel
paramount importance is to be given to unity of use, some
courts insist that absolute contiguity is essential, As
Nichols states:ll'

“"Actual contiguity between two separate parcels
18 ordinarily essentlal to merlt conslderation
as_a unified tract. Actual physical separatlon
by an Intervening space between two parcels
belonging to the came owner 1s ordinaril round
for EoIafnr that the parcels are to be freated
as Inde en&ent of eacE other, but 1t 1s not
necessarily a conclusive test, If the land is
actually occupied or in use the unity of the use
is the chief criterion, When two parcels are
physically distinct there must be such a
connection or relation of adaptation, convenience
and actual and permanent use as to make the enjoy~-
ment of one reasonably necessary to the enjoyment
of the other in the most advantageous manner in
the business for which it is used, to conatitute
a single parcel within the meaning of the rule,
Accordingly, a public highway actually wrought
and travelled, a railroad, a canal, or a creek
running through a large tract devoted to one

purpose does not necessarily divide it into
Independent parcels, provided the owner has the
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legal right to cross the intervening strip of

land or water, But a public highway will ordin-
arily divide the land of a single ownar into
separate parcels, even ii both parcels are used
for the same purpose, 1f the use upon each parcel
is separate and independent of that upon the other.

"Two distinct parcels separated by intervening
private lan ut used together for the same
¥¥£]ose cannocit be consldered ag one tract, even

they are connected Dy a private wa over the
intervening land, unless they arke 8o ineep-
arably connected in the use to which chey are
devoted that the 1njury or destruction 0¥ one
must necessaril anﬁ ermanent L Injure the
other," ZEmpEasEs added)

A number of courts that adhere to the strict require-

ment concede that property separated by intervening private land
may be consldered as an entire parcel providing the various parts
are 'inseparably comnected' however, no case has been found
wherein a court, adhering to the rigid s;andard of contiguity
has defined or set forth what constitutes an inseparable
connection., Some courts that follow the strict construction of
the concept of ''parcel" make an exceptlon in instances where an
existing street or highway severs the "parcel"; in many
instances, however, this exception is allowed only if the
condermee owns the underlying fee in the road.t?* This type
of distinction, as will be pointed out later, is highly
questionable, '

The position of many courts on these points is set
forth by a very recent Rhodé Island case where the court

stated: 13.



"Quite a different situation is presented
when, as here, the two parcels in question
are unequivocally separated from each other
by fixed and definite boundaries, such as a
highway, In such a case it is generally
held that the two tracts can be considered
as one only when they are so ingeparably
connected in the use to which they are
applied that the taking of one necessarily

and permanently injures the other,
. The restricted position - which now appaars to be
the minority one - is best exemplified by two fairly recent
Illinois cases, In GCity of Chicago v, Equitable Life Apsurance
Sociatx,la! the condeﬁnor took a portion of the Society's land
for a free parking area, The land was used as a private parking
1ot of the Society’s lessee, Wieboldt Stores, the store
buildings standing across the street from the part condemned,
Both the lessee and the Society claimed that the taking of the
- parking area great1y depreciated the value of the land across
the street, The court refused to allow severance damages,
taking the position that the parking area was distinct and
independent from the property across the street, It stated:
"The defendants contend that the court also
- erred in refusing to permit evidence in
support of their cross petition, With this
we cannot agree, In order to recover damages
in an eminent domain proceeding for property
not actually taken, it must appear that this
and the condemned land are contiguous, that
is, they are either physically. joined as a
single unit or so inseparably. connected
in use that the taking of one will necessarily
and permanently injure the other,"
The defendants admitted and recognized that the store and

parking properties were not physically connected but went on
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to argue that they were inseparably connected and, therefore,
should be considered as contiguous., To this the court stated:

"On at least two prior occasions we have had
the opportunity to consider similar state-
ments of fact. In White v. Metropolitan
Vest Side Elevated Railroad Co,, 154 Ill,
620, 39 N,E., 270, 272, the appeilant owned
property on both sides of Tilden Street in
Chicago and, although only a portion south
of the street was being condemned, he con-
tended that since the tracts have been
purchased for a common use, they were
contiguous and should both be considered
in the eminent domain proceedings., In re-
fusing to accept this theory, we said: 'If
by the construction and operation of the
railroad on the lot south of Tilden street
the property of agpellants lying north of
that street wlll be specially damaged, and
the damages sustained by appellants are not
common to the public, t have a complete
remedy in an action at law to recover all
damages sustained; but where proceedings
are Instituted under the eminent domain act
to condemn one lot or tract of land, the
ovner cannot bring into that ‘proceeding
another tract of land, not contiguous and
not connected with the land condemned, no
pottion of which has beern taken, and recover
-such consequential damagés as he may have
sustained, But it is said the two tracts
of land were purchased to be used for one
uxpose as one tract of land, Whatever may
have ‘been the intention or purpose in pur-
chasing the two tracts of land can make no
difference. The two tracts of land must
be considered as they existed when the
proceeding was instituted, At that time
they were separated by a public street.
They were in no wmanner commected,. and never
could be connected without the comsent of
the city, which may never be obtained.

. * . . . .

"A similar question arose in Metropolitan
West Side 3levated Railroad Co. v, Johnson,

10,



159 111, 434, 42 N.E., 871, where a strip
was condemned for hifhway purpcses through
a resldential subdivision, Again we hel
that, although recovery could be had for
damages to contiguous property not taken,
those parcels which were separated from
the condemnad area by public streets or
alleys were not a proper subject of the
eminent domain proceedings., e can see no
reason why we sgould arrive at a different
result in the present case,"

It is difficult to envision a situation save actual
physical contiguity wherein propertiés could be more
inseparably connected and wherein one lot could more easily
be considered but part of the larger 'parcel"., The dissenting
opinion asserted that the properties were so interrelated as to
warrant their consideration as a single unit:

"On this record, I consider the land not
taken (the store property) sc close in
proximity, so integrally connected, and so
unified in use with the land taken (the
customer parking lot), as to permit evidence
of damage to the land not taken,

"While it is often said that the tracts must
be 'contiguous', it is generally recognized
that physical touching or its lack is not
conclusive, For the basic test is unity of
use, See 6 A,L.R, 2d 1197-1237, To say here
that the store property is used for retail
merchandising while the parking property is
not, strilkes me as unrealistic, The lot is,
of course, used for parking - but for store
customers, In a crowded metropolitan area,
this may be not only 'convenient and bene-
ficial'! but vital. "It seems clear that the
parking lot is an integral part of the
llleboldt retail operation, and if as a result
of condemning the parking property the

market value of the store property declines,
there should, in justice be compensation

for land damaged but not taken., Illinois
Constitution, art. II, sec. 13, S,H.A,"
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The Illinois court reaffirmed its position in 1959

in City of Quincy v, V, E. Best Plumbing & Heat Supply Cd.ls'
There, in connection with the acquisition of an off street

parking facility, the city condemmed a lumber yard bélonging
to a lumber company, The companf'a mill property was located
three blocks away f£rom this lumber yard and it claimad
severance damages to its mill property even though it ﬁas
located three blocks away, The trial court pexmitted the
introduction of evidence cbncerning such damages and,‘as a
result, the lumber company received an award of $30,000 as
damageé to its mill property. The Supreme Court of Illincis
revéraed ﬁhis award, In so doing, it stated:

'"le have previously determined that in oxder
to recover damages in an eminent domain
rocaeding for property not actually taken

t must appear that this and the condemmed
land are contiguous, that is, they are

either physically joined as a single unit
or 80 ilnseparably connected in use that the

- taking of one will necessarily and permanentl

in%ure the other, City of Chicago v. Equitable
Life Assurance Soclety of the United States,
$ Ill. 2d 341, 134 N.E, 24 296,"

"Mla fail to see how the mere facts that there
was little or no duplication of use or -
facilities upon each property, that all sales
were made from the lumber yar&, that the office
was only on the lumber yard progerty, and that
the operations conducted on each property were
an integral part of the one umified business,
render one property necessarily and permanent-
ly damaged‘gy the taking of the other, Such
an assumption would presuppose that no arxea

or site was avallable at all to re-establish

12,



the lumber yard oper;ation and facilities. The
owner has not met -this burden and ‘thése
properties are not proved to be contiguous
within the requirements laid dowii by ChI5 court,
The most that can be said is that these
properties are convenlent and beneficial to one
another, as were the properties in the City of
Chicago v, Equitable Life Assurance Society,

8 111, 24 341, 134 N.E. 2d 296, Thez cannot,
for the purpose of this proceeding, be con-
sidered as a single property.,”

Throughout these cases adopting the restricted view
of the larger parcel, there is often an implicit and at times
an explicit feeling that to allow severance damages for property
not contiguous with that taken would, in effect, accord the
condemnee buginess losses. There are times when the liberal
position produces this result, but in the vast bulk of these
cases, the liberal position affords the condemnee not business
damages but an actual and recognized depreciation in the market
value of the "integrated''property, A department store ox other
retail establishment, particularly today, 1ls greatly dependent
upon parking facilities, A willing buyér would seldom pur-
chase such an establishment without adequate parking space.
Merely because the parking facility 1s across the street does
not change this economic fact of 1life., The taking of the
parking area manifestly may depreciate the market_value of

the retail establishment, Similarly, industrial firms, like

lumber companies, often maintain warehouses and other storage
areas in the general vicinity of the principal plant, These
nearby facilities are usually an integrated part of the whole

13,



operation._ A willing purchaser would seldom buy one part of
the operation without buying the other. The storage area
appreciates the value of the plant; the taking of the storage
area depreciates the “rémaiﬁder". Moreover, mining properties
are usuallj located in close proximity to their manufacturing
and processing plants. For example, rock and gravel enter-
prises usually locate and build thelr processing plants in
the same vicinity as are the mineral deposits, At times the
plant is separated from the deposit area by highways or
intervening privafely owned lands, But all the lands owned
and operated by the rock and gravel ccmpanies are inseparably
connected; The taking of the lands containing the mineral
deposits directly causes depreciation in the value of the
nearby planf. A buyer would not purchase one without the
othaé. In all the above type of cases, adherence to the

restrictive view of therlarger'parcel,'is not realistic,

2. The Liberal View

The 1iBéfa1 position regarding contiguity recognizes
that, as a generai rule, physical contiguity is necessary in
order to establish the larger parcel, It is, however, a
requisite that is readily discarded when the facts of the
particular case realistically call for a recognition that
contigulty is of less importance to the mammer in which
property interests are bought and sold on the market than is

the property's location, relation to the other land, and
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integration and use with other proximately located property,
Unity of use, therefore, is the paramount consideration ~ and
if such unity exists, contiguity is 1gno£ed;

This position is well set forth in a leading federal
case involving the question of the larger parcel. In Baetjer
Ve Uhited_Stateslé; the Court of Appeals for the First Circuit
was faced with the following facts; The condemnee, a trust
assoclation, owned some 30,000 acres of land, two-thirds of
which was located on the island of Puerte Rico and the remainder
on a smaller island located ten miles off the ceast of Puerto
Rico, On both of these islands, the condemmee owned and
operated sugar mills, docks, warchouses and rallways which it
argued were all devoted into an integrated whole to the business
of growing and refining sugar. The main processing plant was
in Puerto Rico but many of the other facilities connected with
the business operation were located on the smaller island,

The federal government condermmed a significant portion of the
condemmee's property located on the smaller island, The
appellatelcourt, overruling the trial court, held that the
condemnee's property on the island of Puerto Rico had been
severed in a legal sense, when the government condemned the
lands belonging to the condemnee on the smaller island. The
court said:17s

“Ihtegfated_use not physical contiguity,

therefore, is the test, Physical contiguity
is lmportant, however, in that 1t frequently



has great bearing on the question of unity
of use, Tracts physically separated from
one another frequently, but we cannot say
always, are not and cannot be operated as

a unit, and the greater the distance between
them the less is the possibility of umitary
operation, but separation still remains an
avidentiary, not :‘an operative fact, that is,
a subsidiary fact bearing upon but not ne-
cessarily determinative of the ultimate fact
upon the answer to which the question at
issue hinges,"

The court went on to note that the condemmee should be alldwed
only the depreciation ih the market velue of theuremaindefland :
that business losses, as such, remain non-ccmpensable, |
One of the early state court cases in thip’country
adhering to the liberal position is a Vermont casé; Essex

18,

Storage Electric Co, v, Victory Lumber Co,. In that action,

the condemnor condemnéd a plece of land adjoining the Victory
Lumber Company's mill, The lumber company scught damages to the
“"remainder' which was a tract of land separated from the mili

by a parcel of land owned by a third person. Despite the fact
that the intervening property was owned by a private party,

the Vermont Supreme Court held for.the condgmnee, It staﬁed:

'"The arﬁyment is that it 1s only contiguous
lands that can be considered as one plece in
the assessment of damages in condemnation
cases, and, inasmuch as the hardwood does

not stand on land contiguous to the land taken,
nothing can be allowed for its depreciation,
While there are cases apparently supporting
this claim, and expressions are to be found

in our own cases consistent with it, comtiguity
is not always the controlling duestion,
‘Generally speaking, the rule contended for by
the plaintiff affords a correct basis for the
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assessment of damgges, but it does not in all
cases, Where two or more pleces of real estate,
though separated even by an intervening fee,

are used as one enterprise, and comnstitute
fairly necessary and mutuaily,dependent
elements thereof, they are in the eye of the

law a single parcel, and the taking of one
necessitataes payment for the injury to the others,
To state the proposition in its usual form, the
damages in such cases are to be assessed by
comparing the value of the whole enterprise
before the taking with the value of what remains
of it after the taking,"

Another New England case, often cited by commentators,
took a similar position. In Trustees of Boston University v. r
19, the Supreme Judicial Court permitted the

Commonwealth,
condemmee to recover for severance damages to the remainder
despite the fact that the remainder was not contiguous with

that part of the property taken but was diagonally across a
public street. Adhering to a liberal view of the word "parcel”,
the court held it is proper to allow for the diminished value

of such property since all the University land involved was
adopted for the use of a site for university purposes and was
mnot so fit after the condemnation action, In taking this
position, the court noted that the English cases tended to favor
the condemnee’s position:zo'

‘"The English cases tend in favor of the
petitioner, Holditch v, Canadian Northern
Ontario Railway, [1916] 1 A.C. 5306, affirming
Canadian Northern Ontarioc Railway v. Holditch,
50 Canada S.C, 265, arose under a statute which
provided for 'full compensation % % % to all
persons Iinterested, for all damage by them

sustained by reason of the exercise of such
powers." The Privy Council held that this
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language did not permit an award of damages
for injury to other lands of the petitioner,
divided from the lands taken by public ways,
unless 'the lands taken are so connected
with or related to the lands left that the
owner of the latter is prejudiced in his
ability to use or dispose of them to ad-
vantage by reason of the severance' (Horton
v, Colwyn Bay & COIW%S Urban District Council,
[1908] 1 K.B, 327), but that the question,
whether the lands are so connected or related
as to constitute a single holding, depends on
the circumstances, The same principle was
applied in Sisters of charitg of Rockingham
v, The King [1922] 2 A,C. 315."

It is interesting to note that the liberal English
position on this matter is consistent with the positions taken
by the courts in that country on related damage and benefit
questions, Because of the highly developed industrial and
commercial economy in that country, England for many years has
taken a realistic view of the market and of the factors that
shépe market value, As other studies in this series have indi-
cated, American courts apparently have only recently begun a
reappraisal of the many rigid rules that formerly were laid down

21, -

in an era quite different from the modern one.

A 1959 Kansas case, Ives v, Kansas Turnpike .

Authoritz,zzf appears to have adopted a vanguard position. In
that case, the condemnee owned two tracts: One B0 acres and

the other 160 acres were located one mile distant from each other
at thelr nearest points, The condemnor took some 45 acres of the
§0 acre tract but nothing from the 160 acre tract. For over 17

years the two tracts had been farmed as one unit, The court
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nonetheless, held that the two tracts could be considered as
one unit and the condemnee should be allowed severance damages
to the 100 acre tract. The court went on to point out that
the rule that it was adopting "is founded on logic and every-
day justice' but, added the court, the decision in that case
was not to be

“construed as 'opening the doors' to far-
fetched and unfounded claims on the part
of condemnees in all cases where they hagpen
to own other nearby tracts which it may be
sald are incidentally or remotely affected
bﬁethe taking -~ rather it is confined to
the facts before us which conclusively
establish the integrated use of the two
tracts to be such that in the eyes of the
law they are considered as 'one 240-acre
farm unit'® for the purpose of assessment
of damages."

Before leaving this section and discussing the
California position, it is well to emphasize again that the
liberal rule regarding the larger parcel not only affects the
scope of damages but also the scope of benefits, An example
of this is a very recent North Carolina ca3e23' where the
condemnor sought to include a non-contiguous tract of land as
part of the larger parcel when another tract of land across a
public street was being condemned, As the court expressed it:

"It must be assumed that the respondent

desired the inclusion of tract Wo. 3 because

it proposed to offer evidence that this

portion was benefitted by the Zxpressway. It

is evident that petitioners desired it ex~

cluded for the reason that, in thelr opinion,

they could show no substantial damage to this
area by construction of the Expressway."
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Despite the fact that the “remainder' was not presently
being used, the court concluded that it was nonetheless part
of the larger parcel and permitted its inclusion for the
purpose of offsetting special benefits assumedly resulting from
the construction of the improvement. In so ruling; the court
said that:

“The law will not permit a condemmor or a

condetmee to 'pick and choose! segments

of a tract of land, logically to be con-

sidered as a unit, so as to lnclude parts

favorable to his claim or exclude parts

unfavorable,” '
As indicated throughout this study, the courts adhering to the
liberal position are in tune with the realistic operations of
the market place, Whether and to what extent the California
courts are in step with the mnde:ﬁ rule is the subject of our

next inquiry.

3, The Californla View

Until a few years égo, it was quite clear that
California adhered to the resﬁrictive view of the la:ger parcel;
indeed, California was the leading exponent of thia positibn
and its cases were often cited by other courts, Now, however,
there is some room for doubt as to how stringenmtly California
abides by its former position. Recent cases in this staté geem
to indicate that California still adheres to the rigid rule,
though with some judicial qualms resulting in some judiclally
created jerry-built distinctions. |
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The strict contiguity requirement was set forth by
the California Supreme Court in Oakland v, Pacific Coast Limber
X 24, |
& 1111l Co,

warehouse in which the defendant had a leasehold interest, The

in 1915, 1In that case, the city condemned a

latter argued that because the warehouse and a mill severhl
blocks away were used as a unit, it was entitled to severance
damages for the reduction in the value of the land on which the
will stood, In essence, the defendant sought the adoption of
the unity of use criterion to the exclusion of others in
ascertaining the larger'parcel. The trial court rejected the
defendant's position, On appeél the Supreme Court of California
gtrictly construed 51248 of the Code of Civil Procedure and
stated:

"And we are satisfied that the ruling was
correct, Certain1¥ it was correct in that
it could not be said, within the physical
terms and definitions of a "parcell!, that
noncontiguous upland, separated by ﬁundreds
of feet of other private property from tide
and submerged lands, could with the latter
form a single parcel. Nox, indeed, is this
‘contention very seriously argued, It is
insisted, however, that a liberal definition
should be given to 'parcel'!, and that unity
of use should be regarded as the controlling
and determinative factor in the solution of
this question whenever it arises, But if
unity of use is the controlling consideration,
1t can matter not how far in fact the pleces
of land are separated; A factory may 2 in
one country, its warehouse in another, its
grincipal sales agency in a third; any inter-
erence with any of the three properties
would of necessity be an interference with :
the unity of use of them all, and if appellant’s
position is sound, damages to the other two
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may be recovered for a taking of or an

injury to the third, - Indeed, this is but

another way of phrasinﬁ the real contention

of appellant, as quoted above from its

brief, that business is property, and when

the taking by the state or its agencies

intexferes with, impairs, damages, or de~

stroys a business, compensation may be

recovered therefor. We are not to be under-

stood as saying that this should not be the

law when we do say that it 1s not our law."

Though the defendant argued im the alternative that
it should be accorded business losses, it did not rely solely
on that line of reasoning but emphasized that the taking of the
warehouse depreciated the market value of the mill, The court,
however, interpreted the claim as one for business damages.
¥hile at times these items may be difficult to distinguish, it
does not necessarily follow that business losses and market
depreclation are inseparable in these type of situations. When
the "remainder" of a larger parcel is demaged because of the
teking of a part of the parcel, resultant damages can be
directly attiibutable to depreciation in the market value of the
realty and improvements thereon and need not be attributed to,
and rightly should not be attributed to, the business located
thereon,

The rigid position regarding contiguity as set forth

in the Ogkland case has been repeated by California courts on

numerous occasions. For example, in Atchison, Topeka & Santa
Fe R, Co. v. Southern Pacific ngganzzs' the court emphasized

that actual physical”contiguity is essential. Without
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analyzing the problem any rfurther other California courts have

apparently approved the QOakland rule., See:

City of Stockton v, Marengc;zs'
East Bay Municipal Utilities Dist. v, Kieffer; 27
City of Menlo Park v,'&rtino;za'
County of San Mateo v, Christen,
The first possible breach in this rigid position is

found in a 1948 case decided by the Supreme Court of California,

People v, Ocean Shore Railroad, Inc.30' In that case the court

found neither actual contiguity nor unity of use. The property
involved was a strip of land which had formerly been the roadbed

29,

of defendant's féilroad, and the strip served to link areas of
land otherwise separated, However, the railroad, after dis-
continuing its operations, was found to have abandoned its
easement over the strip. The court, therefore, held that there
was no physical contigulty in addition to unity of use, and
denled severance damages to the remaining land. The court, how-
ever,stated:

"It is next urged that the whole roadbed

is susceptible to a common use which is
inherent in its nature, that the parcels
north and south of Sharp Park were in-
separable in use, that there was a unity

of use and that the whole roadbed, although
not physically contiguous, would be con-
sidered in the nature of a single parcel
for purposes of severance damages, Undex
sectlon 1248 of the Code of Civil Procedure,
however, contiguity is ordinarily essential,
and the owWieét 18 not en O severanc
damages for injury to other separate and



independent parcels., See CIty of Oakland
v. Pacific Coast Lumber & Mill Co. 171
Cal 392, 398, 153 P 705; Atchison T. &

S, F, Rg Co. Ve Southern Pac, Co., 13 Cal
App -2d 505, 520, 57 P 2d 575; City of
Stockton v, Ellin ood 96 Cal App 700

745, 746, 275 P 225 ere may be a ripht

to an award of severance es in some

cases*w%%re tEe Ero%ert?i gggugh not g
s8lca contlguous, is beln evote

to an exIstInf unity of use. iee Southern

ornia Edison Co. v, Railroad Comm,
6 Cal 24 737, 59 P 2d 303; Monongsahela
Navigation Co. v, United étates 146 US
312, 113 § Ct 622, 37 L Ed ﬁ63." {emphasis
added)

The cases cited by the court, indicating that physical contigu-

ity 1is not necessarlily involved, the taking of public utility

facilities and, in these instances, courts generally afé:willing

to ignore the contiguity requirement;31‘
The assertion in the Ocean Shore case that contiguity

is "ordinarily' essential is dictum and, in addition, was not

further explained. This phraseology was quoted, however, by

a subsequent case that is of considerable importance. In People

Ve Thcmpson,az‘ the state was condemning a strip of a farm

and slough In an effort to replace an existing highway with a
modern freéway. The highway, Route 101, bisected the
defendant's land., The part west of the highway was vacant beach
property bordering the Paciific Ocean and the part east of the
highway was part farm land and part swamp. The state condemned
the 12 acre strip paralleling the highway on the east, The

road was to be constructed on this strip for northbound traffic

and the old road was to be retained for southbound traffic,
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The principal question in the case was whether the defendant
was entitled to severance damages for the veduction in value of
the remaining land. The state admitted that the defendant was
entitled to severance damages but oniy for the decrease in the
value of the landward property rather than the seaward property.
Although the case involved a number of technical and

tangential points, the cowrt apparently reaffirmed the Oakland
position regarding the laxger parcel and the necessity for
contiguity, It assumed that coﬁtiguity had to exist in ovder to
accord the defendant severance damages; But thé court was able
to find contiguity by holding that the existing highway was not
owned in fee by the state but rathér that the state mexrely had
an easement and that the underlying fee was owned by the adjacent
property owner, Thus, contiguitjr, the court indicated,
existed.33‘

The court also seemed to suggest that the right of
the property owner to cross back and forth between the parts of
his property was impalred and that for this loss of access, the
property owner should be compensated, In adopting this second
line of reasoning, the court apparently ignored its prior
decisions that circuity of travel and diversion of traffic, as
such, were non-compensable. The result of this holding suggests
that an owner whose land is crossed by a highway easement has
greater protection againsé the police powef than the usual abutting

land nwner.aa'
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While the result of the case is one that is approved
by the consultants, the rationale employed is somewhat
questionable, It does not seem sound or realistic to distinguish
these types of cases based upon the factor as to whether the
property owner owns the underlying fee in a public street, The
court, of course, faced with the Qalkland rule, considered it
more appropriate to ''find" contiguity in order to distinguish
rather than overrule the holding in the Oaklsnd case, It is
true that some courts in other jurisdictions have made similar

distinctions35°

but such fine lines are hardly ever taken into
consideration by buyers and sellers on the market and, indeed,
few of them would ever be cognizant of this legal distinction,

Another important facet of the Thompson case is the
fact that there was not a present, existing unity of use between
the severed portions of the property. We shall later return to
this point but note it now to point out that because of this
fact, the court probably needed to find contiguity in order to
hold for the condemnee, Paradoxically, a straightforwaxd
renunciation of the Qakland rule, coupled with a finding that
there was no contiguity, would probably have denied the condemnee
severance damages in question, based upon the fact that there
was no present existing unity of use.

In a 1960 District Court of Appeals case, People v,

36.

Chastain, the court reaffirmed the Thompson case insofar

as that case held that the loss of the right of access of a
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property owner to go back and forth across the highway between
the two portions of his property is a compensable damage. Since
in the Chastain case there existed a prior unity of use, it
was not necessary for the court to determine the question of
contiguity; indeed, it is possible that the property owner did
not own the underlying fee and that there was not contiguity.
The Califoxnia position regarding contiguity, there-
fore, 1s far from crystal clear. But a careful analysis of the
cases strongly suggests that the courts still adhere to the
Oakland position which makes actual physical contiguity necessary
to the existence of the larger parcel. In limited situations
they may try to circumvent this imposed restriction, The
Thompson case, as reinforced by the Chastain decision, is an
indication that the California courts may attempt, if at all
possible, to award condemnees for severance damages via an
indirect route, Yet, even in these limited areas, such judicial
legerdemain not only is confusing but is alsc somewhat in-
consistent with holdings in similar types of cases that deny
abutting property owners damages resulting from the proper
exercise of the police power., The California approach, there~
fore, is both outdated and internally inconsistent. Moreover,
in a great many instances it is likely to lead to an inequitable

result,
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The restricted approach to the larger parcel, as

exemplified by the Qakland case and the many cases both in
California and elsewhere that follow that rationale, can no
longer be justified. It is not in tune with the market place
nor, indeed, with many modern courts that recognize that streets
or intervening properitles are quite often factors which in no
way impair the value of the total properties or the practice

of selling or buying them as a unlt; indeed, a street, rather
than dividing the property, often is & factor which unites
property and enhances its value.

‘lodern commercial and industrial establishments, as
jndicated throughout this study, tend. at an increasing raﬁe to
operate as . integrated parts throughout a general area and are
tending less to operate upon one site measured by rectangular
metes and bounds, The method of buying and selling caunnot be
reduced into neat square packages for the sake of simplicity.
Condemnation law must accept the law of the market, To do less
is to deny just compensation.

The Qakland case, however, is undoubtedly correct
when it states that by completely discarding the contigulty
rule, courts will be "opening the dooxs" to farfetched and
unfounded claims on the part of condemnees, This fear, how-
ever, may be alleviated by imposing two restrictions omn the

liberal rule. First, a statute rectifying and overturning the
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present rigid rule could indicate that only property in the
proximate vicinity of the part taken could be considered in
ascertaining the larger parcel, tUhile, at times, this
restriction may block an otherwise justified claim, it is be-
lieved that in the vast bulk of cases the "remaindex" will be
in the general neighborhood, Accordingly, 1f such a rule and
such a limitation is adopted, there is no great threat that
the courts and condemnors would be subject to speculative and
imaginary claims fof compensation based upon the larger parcel
concept,

The second limitation that should rightfully be
lmposed upon a liberal view involves the interpretation of

unity of use, There is language in the Ocean Shore case which

might possibly suggest that in order to establish the larger

37. Howe#er, that

parcel, there must be a present unity of use,
case can alsc be read as holding that a present unity of use is
only necessary when properties are not contiguous.as' Indeed,
the Thompson case states that it is not necessary for there to
be a present unity of use, providing the pfoperty is contiguous;

The Thompson court indicated that 1f the property 1s comtiguous,

as was found in that case, then there need only be no disunity of

use, i.e,, the use of one part of the parcel in a way that is
inconsistent and not in conformity with the use of the other
part; The question, therefore, is whether there need be a

present unity of use in order to establish the larger parcel
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when the propertles in question are not contiguous,

In the Baetjer case discussed above and in one or two
other cases, it 1s suggested that a present unity of use is
not necessary even though the properties are not contiguous.39'
Most courts adhering to the liberal position, however, apply the
restriction that when properties are noncontiguous, there must
be a present existing unity of use in order to claim damages
to the larger parcel.ho' This limitation upon the liberal
position, though it does not and should not exist when the
properties are actually contiguous, appears to be a sound one.
In addition to the first restriction to the liberal rule (as
suggested above), this second limitation should completely
dispel the fears as expressed in the Qakland case that the
adoption of the liberal concept of parcel will "open the doors"
to unfounded claims, Since the property claimed to be part of
a larger parcel must be in the proximate vicinity of the part
taken and since both portions of the property must be presently
devoted to an existing unified use, it is doubtful that

unfounded claims for damages would be successful.

B. ILILE
1, The Restricted View
In addition to unity of use and contiguity, there
is one further element "needed" to establish the larger parcel =
unity of title, This third criterion is generally accepted by

the majority of courts and is undoubtedly a proper one, at
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least to the extent that 1t requires the condemnee, in defining
his larger parcel, to establish an interest both in the part
taken and an interest in the remainder he claims to have been
damaged. To do otherwise would patently permit an individuel
to obtain compensatipn for the taking or damaging of property
in vhich he has no interest whatsoever.

But to hold that the condemnee must have some
interest in both the property taken and in the property
damaged is not to say ﬁe must necessarily have title in both
pleces of property. We are, therefore, confronted with the
problem as to whether or not title per se - and not simply am
ownexrship of a property interest - is”to be a sine qua non in
establishing the larger parcel, The general rule in the
United States, with some notable exceptions, 1s that in order
to establish the larger parcel, unity of title is necessary.
The leading case setting forth this requirement is United States
yv. Honolulu Plantation Co.41 In that case, the federal
government sought to condemn some 740 acres which the defen-
dant held under ionguterm leases. A third party owned fee
title to the leased property. The defendent owned some
amounts of land in fee which were not being condemned. Each
of the leases contained a condemmation clause. The question
was ﬁhethet the defendant should be allowed severance damages
due to injury to the larger parcel. The court said:

"aAs to these individual parcels of land, fee

title was vested, respectively, in other
estates and individuals. Plantation had long

31.



leases on each parcel, and a clause of each lease
divested any interest or estate of Plantation upon
condemnation. This condition subsequent destrog:d
any property interest of Plantation therein, T
landowner received all compensation for the
property. Therefore, this situation falls squarely
upon the grinciple followed by the Trial Court as
to the Oahu Sugar Company lease, and upon this
ground alone this award must be reversed."

The court, therefore, decided this case based upon the simple
fact that there was & termination clause in the lease and,
consequently, the lessee had no interest in the condemnation
award. The court, however, went on to state:

"Although, disposition has thus been made of
exrors, claims and theories of the experts, it
behooves us to consider whether Plantation is
entitled to compensation, without regard to the
clauges of the respective leases . ., . It is
the estates in the separate parcels which must
be connected. 1If, therefore, the fee owner of
one tract holds lesser tenure in the tract
taken, there can be no additional compensation
for this reason. The eggla%ation 1s that the
fee 1s the integer. e condemmnor takes the
particular ground. The whole structure of
rights imposed upon this ground are destroyed.
Compensation is paid by the parcel. O0f course,
a lease upon one parcel of land cannot be a part
of the fee simple estate of another parcel.™
(emphasis added)

While the position above, as expressed by Judge
Fee, is dictum, it does represent the prevailing rule. This
rule has also been expresgsed in the various texts as follows:

"Tracts held by different titles vested in
different persons cannot be considered as a
whole where it is claimed that ome is ineci-
dentally injured by the taking of the other
for public use. This is the rule although
the owner of the tract taken holds an interest
in the property claimed to be damaged and
although the twe tracts are used as one,"
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A mumber of cases, mostly in other jurisdictioms,
have rigldly and strictly adhered to the title requirement,
For example, in a2 Tennessee case, Tillman v, Lewisburg &

N.R. 60.43, a rallroad condemmed a right of way through

land owned by a husband and wife as tenants bj the entirety.
The wife was unable to recover damages to a tract of land
owned by her, individually, lying across the turnplke from
the other tract and used in connection with it based upon the
fact that there was no unity of title,

Similarly in an Indiana case, Glendenning v.
Stahlez,44 the defendant owned a tract of iand lying north
of the proposed road and he and his wife owned a tract lying
south of it as tenants by the entirety. The taking was on one
of the two tracts. There the court ruled that in determining
the amount of special damages sustained, severance damages
could not be granted one fee owner for the taking of the
property owned by different proprietors, On virtually the
sawe facts, an Iowa court algo denied severance damages.45

In McIntyre v, Board of County Commisaioners.46

the defendant T. W. McIntyre owned the westerly G0 acres and
his wife,‘Ruby, owned the easterly 80 acres of property which
was operated as a single farm by their son. In an acquisi-
tion for highway purposes across both the east and west 80
acre tracts, the defendants contended that the farm was to

be considered as one entire unit for the purpose of
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ascertaining severance damages. The trial court held that
each 80-acre tract was a separate unit, and this ruling was
upheld on appeal when the court held:
"It is true that in e great majority of the
adjudicated cases the taking was from only ome
of the tracts used in conjunction with another
tract or tracts owned by another but used
together as one unit, while in the case before
us we not only have a diversity of ownership of
the two tracts used and operated as one farm
unit, but we also have a teking from each tract
in question., However, the same general princi-
ple must apply, i.e., the gieces of land alleged
to be a single tract must be owned by the same
party, and one owner 1s not entitled to recover
compensation for land taken from him because of
alleged damages resulting to that portion of his
land remaining on account of the taking of land
belonging to another aven though, as under the
facts of this case, the two tracts had been
farmed and operated as a unit,"
And in State v. Superior Cau.rt,47 the Washington
Supreme Court denied severance damages since there did not
exist a unity of title regarding the parcels in question,
Parcel "A" was in the name of Harry A. Morrison, part of
which was being taken in the condemmation action. Jeannette
Wirt and Irene Morrison owned adjacent tracts ("B" and '"C").
The latter parties sought to receive damages for the taking
of Harry A. Morrison's tract, basing their case upon the
fact .that there was an oral agreement that legai title to
all three tracts was to be held jointly by the three parties.
The court first concluded that, due to the parol evidence
rule, the defendants could not claim an interest in that

tract which was being taken. It further said:
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""the fact that the three tracts are used as one
farm, inasmuch as the ownership is divided, does
not entitle the owners (relators) of adjacent
. tracts (tracts "B" and "C'") to damages. If
Harry A. Morrison hag, in addition to his owmer-
ship of Tract "A", an interest short of actual
ownership in tracts '"B" and "C" owned by the
relators, and vice versa, each relator, owners
of tracts D" and ''C", have an interest in
tract "A" to which Harry A. Morrison has title,
that would not entitle relators to recovery of
damages to any tract except the one over which
thecgrivate'way of necessity was condemned,
which in the case at bar is over the tract
owned by Harry A, Morrison . . . the d es for
taking a ri%ht of way are based on ownership of
land actual x taken and are limited to lands
held under the same title."

Inlproperty law and in the law of security trans-
actions, the concept of title has undergone a major re~
evaluation thus far in the 20th Century. The courts are
more prone today to view the concept of title in its
realistic context and to recognize that interests in property
are matters of substance, not matters of form. The market
place, too, views property by its utility and its relation~-
ship with other properties, not by bare naked ''title’. In
view of this transformation both in the legal approach and in
the economic approach to property, it is questionable whether
the rigid position, as exemplified by the above cases, is
a proper one.

2. The Liberal View.

Not all courts, however, rigidly apply the title

per se criterion, Given unity of use, many courts are

willing to include within the larger parcel tracts of land
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wherein there is no unity of title but there is a realistic
vnity of ownership. In many instances, particularly in the
modern economy, individuals may own in fee one parcel and
have a long-term leasehold in an adjacent parcel; and both
parcels may be, and often are, put to a common unified use.
In numerous instances, commercial, industrial and agricultural
operations are based upon long-term lease arrangements wherein
the "owmer' conducts the business by acquiring contiguous
leageholds. The use of leases has become increasingly wide=-
spread because of favorable tax considerations, e.g,, the
sale lease-back arrangemwent, The formation of shopping
centers and other similar commercial ventures is often
accomplished by the making of a group of long-term leases,
to avoid large capital outlays for land., To the buyer in
the market a parcel unified by leases is of no less economic
importance and, perhaps even more beneficiszl, than a parcel
unified by fee ownership,

Some courts have recognized this fact of life.
For example, in Arizona, where the applicable condemmation
statute is exactly the same as in California,aﬂ the high
court of that state in a unanimous decision granted severance
damages to the larger parcel despite the fact that all seg-
ments of that parcel were not owned in fee by the coundemmee,

49

In State v. Carrow, - the Highway Commission commenced to take

the property in question in 1933 but the trial did not come
about until 1939, The defendants operated a cattle business
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over the following lands, parts of which were taken by the
condemnation:
(a) Patented lands owned by the defendants;
(b) Lands owned by railroad company but leased
to defendants on a year to year basis;
(c} State lands leased to the defendants for
5 years; and
(d) Land belonging to the United States (in which
the defendants had a permit at the time of
the trial but did not have one prior thereto).
The defendants claimed damages to all the interests listed
above due to the construction of embankments, barbed wire
fences, etc. on some of the property. While there were
numerous types of interest involved in this damage action,
the trial court falled to differentiate between these various
interests and allowed defgndants to receive full damages
subject only to an apportionment among the various intereste
holders (Arizona at that time had an apportionment statute).
In upholding the right of the defendants to receive severance
damages for injury to the '"larger parcel”, despite the fact
that some of these parcels were not owned in fee by the
defendantg, the court said:
"There are cases which held that non-contiguous
pleces of land are not included in statutes of
this nature as being portions of a 'larger

parcel'!, damaged though not taken by condemna-
tion, when the intervening pieces of land are
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in different ownership. State v, Bradshaw L.
& L, Co., 99 Mont, 95, 43 P. 2d G/%k. While we
know of no cases precisely in point, we t

the more equitable rule 1sg that when o
"Targer parcel’ at the time of the condemnation
eld and use ‘one party for a commoni
rpoge, aven tho g t e thereto varies

gotﬁ In §Ea§§ti ana §uant%§§é that it is
alrly within the terme of the esubdivision.”
riz, statute - - whic s the
exact language of §1248 (1)52;]. (emphasis
supplied) '

In Corpus Juris Secondum, it is stated:50

e s » o the fact that several tracts are owned
by different persons does not preclude them as
being regarded as one where they are contiguous

and are used in common by the owners under a

contract or other arrangement and the tract is

more valuable by reason of that use than 1f

used separately.”

Under the liberal rule as thus stated, it is quite clear
that unity of title is not essential where a common lessee
uses contiguous property owned by others. Thus a party
holding two separate leases on contiguous pieces of property
owned by different persons is allowed severance damages if
the taking of part of one leasehold damages the adjoining
leasehold interest.

In an 1084 Illinois case, the condemmee owned
ten lots and had a lease on four others. He operated them
all in common, The court held that a taking by a railroad
company of a right of way across the leased lots severed
the property and entitled the condemmee to recover the

depreciation done to the remainder of the property during
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51

the balance of the term of the lease, Similarly, in

County of Smith v, Lahore,52 an 1387 Kansas case, a father
and two sons each owned a quarter section of land. These
three tracts adjoined each other and were ugsed as grazing
land by the three members of the family who were partners in
the cattle business they conducted upon all three properties.
The water was on the land of the father. A highway was lald
across the land separating the water from the grasing land
of the sons. In holding that the separation of the grazing
land from the water imjured the value of the land as a whole
the court saild:

"Je sugpoae it will be admitted that any cne of

the Labores would have a right to an award of

damages for all the loss which he might sustain

%g reason of having his own grazing land separated
om his own stock water, But that is not pre-

cisely the case. In this case the grazing lands

of Lewis W. Labore and Arthur C. Labore were

separated from the stock water on the land of

C, C. Labore. BDut still the right of Lewis W.

Labore and Arthur C. Labore, under the written

contract with C, C., Labore, to use the stock

water on C., C. Labore's land, made their lands

more valuable than they otherwise would be,

while thé rights of C, C, Labore, under the

contract, to use the land of the other two

Labores, for pasturing his cattle thereon,

made his land more valuable than it otherwise

would be, This right made his stock water

immensely more valuable to him, because he

could use so much more of it at a profit.

Now, may the Labores be deprived of all these

benefits and profits and the enhanced value

of their lands resulting therefrom, without

their having any remedy? May not each be

awarded damages for the loss of value as to his owm

land: May not each be awarded damages for the

difference in value of his own land with the
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road, and without the road, where he suffers

loss, although a portion of this enhanced value

:ﬁg %inggeozeggé:rggnhis having the right to use
Two very recent South Dakota cases indicate that the courts
in that state are also not in accord with the title per se
doctrine.53

3. The California View.

Califomia, at the present time, appears to ally
itself with the prevailing rule that unity of title is a
necessary requisite in establishing the larger parcel.
While there has been no case where the facts as presented
to the California court have definitely established the
rigld requirement, in a number of cases the courts in this
state have indicated that "title"” is a prerequisite. For

34 the court

example, in City of Menlo Park v, Artino,
stated in passing:

"To recover severance damages there must be

unity of title, San Benito Countﬁ v.'CoEBer

Mountain Min, Co., al, App. ’ ac,

iﬁ 4203 City of Stockton v, Ellinmgwood,

96 Cal. PP . Oy 2 P Ly o s s v
Neither the Copper Mountain Min. Co. nor the Ellingwood
cages strictly support the proposition stated in the Artino
case.

There is a possible indication in County of San
Benito v. Copper Mountain Mining Cogganz,SS that a legal

right rather than fee interest in a contiguous piece of
property used in common with the property taken will
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enable the condemnee to receive severance damages. There
the appellant claimed that it should have been given an
instruction in accordance with Section 1248(2) regarding
severance damages. The land that was being condemned was
entirely surrounded by land owned by the United States.
Its claim for severance damages was based upon the fact
that the defendant mining company had mining claims in the
vicinity of the land sought to be condemned and that for
operating its sald mines it was necessary to have use of
water that flowed across the land that was being condemmed.
The court denied severance damages, eaying:

"There 18 no showing that the sald Copper

Mountain Mining Company is the owner of,

or has acquired any right to the use of this

water, The prozzgty or which severance

damages are claimed is owned by other than

the one whose land was sought to be condemned,

Appellants cite no authorities to the effect

that severance damages may be awarded to ome

who is not the owner of the land sought to be

condenned and we have found none that uphold

this doctrine,” (Emphasis supplied.)

Clearly the court concluded that had the appellant
had a "right" this would have been sufficient to allow for
severance damages., A ''right", ob;%ously exists in a leasehold,:

In the Ellingwood case , two brothers owned con-

tiguous tracts of land, each in their separate names, The
plaintiff argued that, since the tracts were in the names of
diffefent defendants, there is no unity of ownership and, con-
seéuently, severance damages under the larger parcel concept

cannot be granted. The court first held that, since California
41.



law did not allow partnerships to hold property im their own
names but that the law reguired that the individual partnexrs
hold the property, in reality there was common ownership and,
therefore, there was the necessary unity permitting severance
damages, The court said:

"In view of equity, it is immaterial in whose

name the legal titie to the property stands,

w?etgfr"in the name of one partner or the names

QoL all;

The court then discussed the QOakland Vs Pacific Coast Lumber

Company case which stated that unity of use should not be re-
garded as the controlling factor, This the court admitted but
sald further that unity of use should, navertheless,‘be con-
sidered. It added that unity of use itself, is not sufficient;
that there must be contiguity. Lastly, the Ellingwood court
said:

"The question of ownership also enters into
consideration, The partnership being the
ovmer, the different governmental subdivi-
gions all being contiguous and there being
unity of use, we conclude the trial court

did not err inm considering the whole tract

as one parcel,"

Clearly, the case would seem to suggest three fundamental
points:

(1) That the court will view the question of
severance damages in light of equitable
principles;

(2) - That it is not fee title ownership that is

contrelling but an interest recognized in
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the law to be a legal interest; and

(3) 1f, as the _M_ nau holds, a single
parcel can ba cmted by a partnerlhtp
agreement, there seems to be no val.id |
reasen why & single parcel camt be
oxeated by lease agrmt.'_.

The case of East Bay Munioine
Kisffer,?7 has been ctted for the mpm.cm thet" calit‘b’run
requites unm uf. title to exist in order to utabullh the
larger pm.l. Careful amm:l.mei.on of the cau, hmm.
does not sustain thet view, In the Kieffer case the defendant
ctmed two parcels of property and had an opticn on & third
strip, In his apswer, the defendant olaimed damages bym
of a severance of lands under option from hnds’ ovmed by him
vhich were taken, The lewer court struck out this answer as
it xelated to such davages and, on this basis, the defendant
‘appealed, The appellate court saie; that a single parcel was
not created from the three parcels insofar as "an optien 18
not a transfer of propexty, No t:;l.t_:_:l.n was conveyed i:héreby.
It is a mere xight of election , , . to accept or reject a
“‘present offer within the time ttx;r;in f_i;_od." The court went
on, however, to say that: - |

USinee the appellant had no exegt in the
landseundex ppte:‘.lon q:%’fg_tm he

was not entitled to'd by reason of thelir
severance from the hﬂdn that were taken, if
such taking t?y ba ter:gd a se;a:mo.s of




Clearly, the court looked for an 'interest" in the ad-
jacent land and found that an option was not such an interest,

A lease, however, is an intere3: of the same type 45 a contract
to purchase which the court said would produce a differemt result
if it existed, Since a contract to sell does not create legal
title in the buyer, it is not fce title vhich is necessary in
order to recelve severcnce damrges to injury done to the larger
parcel but rather it is a lcgel intewest such as a lease or a
contract which is needed,

And another case citad to uphold the position that this
state clearly demands thut all the property be owned in fee,
People v, Emerana?gialso fails to support that agsertion, In
that case,, the state condemmned a 3.4 acre strip of land through
the center of certain .range land, The only water available for
cattle on the range was some two miles away from the laend in
éueation. Prior to the taking, the cattle reached the water by
the uge of a crossing leading tothe spring on the other side of’
an old highway, but after the taking were prevented from doing’
80, Neither the crossing nox the water spring were on the propertv
of the defendants, The court ruled againet severance damages in
this instance, on the bacis that the condemnea had no cwmership
in the crossing or epring, The court did go on to indicate that -
had the defendant had a property interest on the land owned by
another, the result would probably be different, The defendant
tried to show in this case that he had an easement on the cattle
crossing or a lease on it as well as a lease on the water spring.
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Directing itself to this contention, the court said:

“Defendants urie an easement existed through

and the opring, “The evidonee is ineufflcient

to support an eascment and only vaguely hints

Ehey should be proven by competent evidence.”

The Emerson case, in reality, stwongly hints that the cone
demnee (and, by necessaxry inference, the condemmor for the
purpose of showing special benefite) need only show an interest
in adjacent land (plus, of course, unity of use) in oxder to
establish the larger parcel,

In light of California authority, it appears that
the courts in this state have indicated in dictum that fee
title per se is necessary; but on a more thorough analysis
of the cases, the courts seem to have left the door open for
a contrary ruling.

4. Recommendations,

It would appesr that a revision and/or clarification
of the restriction imposed by many courts regarding unity of
title is8 in order, The necessity for such a revision "is
founded on logic and everyday justice".60

As indicated before, there are a mulititude of in-
stances where business operations are conducted by combinir:
adjacent properties not only in fee but in fee-leasehold or
a series of leasehold arrangements., From a realistic point
of view, these latter combinations actually are considered on
the market as supplying the unity of ownership that is a

45,




reéuisite for establishing a larger parcel. Fee, in and of
itself, has no greater effect on market operations than long-
term leases combined together or combined with fee-owned
property. To make an 1ﬁpractica1 distinction which 18 in
direct conflict with the rules of the market place cannot be
justified,

£ simple exawple will illustrate the incongruous
results that come from a rigid rerirement that fee title,
and fee title alone, is necessary., A well-lmown Los Angeles
department store, Bﬁllock's, actually is not owned in fee by
a single ovmer, Instead, the department store, occupying a
number of contiguous_loté in the downtown avea, Ls actually
united by at least five leaseholds of a long~-term duration.
To say that the taking of one lot and one leasehold will not,
in lew, comstitute damages to the "remainder" is to draw an
arbitrary and unjust distinction that has support neither in
logic nor in fact, Similar illustrations could be drawm but
the point should be readily clear to all concernped.

Of course, it is recognized that to claim demages
to a larger parcel, the condemmee must be able to show a legal
interest in the remainder, but that interest need not be fee
title; a leasehold or an egsement is of edual'economic and
practical utility and value. Accordingly, as scme commenta-~
tors have auggested,ﬁl the unity of use should be the prime
consideration; if the condemnee has a legal interest in the
"remainder" and thet remainder is in the proximate vicinity
of the part taken and there is an existing unity of use (if
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the parts are not contiguous), the entire property should be
treated as one ''parcel' - whether for the purposes of ascer-
taining damages or for determining special benefits,
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