#39.30 9/28/11
Memorandum 71-69
Subject: Study 39.30 - Attachment, Garnishment, Execution (Employees' Earnings
Protection Law)

Attached to this memorandum are the additional comments concerning the
wage garnishment recommendation received to date (cur "final" deadline was
September 27th). We have not received any comments from the State Bar
Committee; however, their Chairman advised us that they would examine the
recommendation and send us & report later this fall. Alsc.attached are
some miscellaneous materials relating to areas of concern that the steff
was directed to investigete further. These materials will be discussed
below.

The comments generally. For the most part, the additional comments

do not raise any new guestions., It is obvious that the collection agencies
are quite concerned regerding the partial exemption of bank accounts from
levy of execution. See Exhibite III and V. BSee also Exhibit VI. Exhibit IIIX
incorrectly refers to the exemption as being in the amount of $1,500;
Exhibit V incorrectly asserts that a business bank account will be exempt
from execution. Regardless of these errors, we suspect that the writers
would still oppose the basic idea of any bank account exemptlon. The staf?f,
of course, believes that some bank account exemption is essential; our
support of this position is stated in the recommendation.

Exhibit IIT also criticizes the elimination of the exception for debts
incurred for ccmmon necessarles from the "essential for support” exempticn.
Exhibit XI, on the other hand, reports that one municipal court has held

unconstitutional the "common necessaries” exception to the present hardship



exemption under Code of Civil Procedure Section 690.6. The staff believes
that the stricter standard proposed for the exemption destroys the basis
for the exception.

On the other hand, Mr. Woodmansee, Deputy Director of the Orange County
Legal Aid Society, has again addressed us regarding his concern over the
absence of a pre-levy claim of exemption. The letter is self-explanatory.
The pre-levy claim was deleted (1) to help slmplify procedures in the average
case and (2) to discourage claims of exemption. The staff does not believe
that the recommendation should be changed, but we note the letter for your
review. See Exhibit VIII.

In short, on these fundamental issues, we do not believe that these
comments present any new matter for consideration. There are, howevep,

a few problems still to be discussed.

Section 690.6. Ve have received a generally complimentary letter from

a committee of the Orange County Bar Association. They do, however, express
concern with the drafting of Section 690.6{(a). That subdivision reads as
follows:

(a) As used in this section, "earnings" do not include ccmpensa-
tion payable by an employer to an employee for personal services
performed by such employee, whether denominated as wages, salary, com-
mission, bonus or otherwise.

This subdivision is intended merely to exclude "earnings" protected
under the Fumployees' Earnings Protection Lew. It is not intended to say
what are or are not "earnings." The Comment to Section 690.6, however, says
that the type of persons covered by Section 690.6 "can be categorized generally

as independent contractors.” We think the Comment is accurate; however,

perhaps this gratuitous statement can be eliminated and the Comment revised
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"earnings

to say only that the term "earnings" is retained from prior law, that
of employees" are covered elsewhere, and that the question of what are or are
not earnings is left to the courts. What is the Commission’s desire?

Support orders; attorney's fees. AL the last meeting, the staff was

directed to determine to what extent, if any, attorney's fees may be
recovered under a support order. Subdivision (a) of Section 723.30 provides
in part:
(a} A "witbholding order for support” is an earnings withholding
order to enforce & court order for the support of any person.

When this provision was drafted, the staff certainly had in mind only
orders directly for the support of & spouse or children. However, cur
research since the lest meeting causes us to believe that Section 723.30 as
drafted is ambiguous and that it 1s at least poséible that the Californis
courts would construe it as permitting attorney's fees in a dissolution or
support proceeding to be treated in the same: manner as amounts payable

directly as support. See Henry v. Henry, 182 Cal. App.2d TO7, 6 Cal. Rptr.

118 (1960){attached as Exhibit II). The Henry case (pages 711-713) indicates
why it at least believed attorney's fees should be treated as "support.”

And it might be noted that a rule to the contrary could be circumvented in
part by simply increasing the smount for "support” by an smount equal to
that sought for attorney's fees and then having the attorney collect from
the person being supported. In any case, the staff believes that the issue
should be clarified either by Comment or in the statute, and we ask for your
direction as to the desired rule and the means for implementing it.

Support orders: discharge from garnishment. The staff was further directed

to determine what revisions are necessary to insure that service of a support

order does not serve as & basls for discharge from employment. The staff
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believes that this could be best accomplished by amending Labor Code Section
2929 (assuming that that section is amended in this legislative session by
our Senate Bill 594). We suggest that subdivision (b) of Section 2929 be
revised as follows and added to our tentative recommendation:
(b) Ko employer may discharge any employee by reason of the fact
that the-gasrnichment-~ef-his-vages-has-been~threatenedr--No-caployer
mey-discharge-any-explayee-by-rencon-ef-the-faet-that-his-wages-have

beer-subjected~to-garniskmcnt-fer-ane~-judgnent- @

(1) The garnishment of his wages has been threatened;

(2) His wages have been subjected to garnishment pursuant to
Section 723.30 of the Code of Civil Procedure; or

(3) His wages have been subjected to garnishment for the payment
of one judgment.

A provislion of a contract of employment that provides an employee
with less protection against discharge by reason of the fact that his
wages have been subjected to garnishment than is provided by this sub-
division is against public policy and void.

The revisions suggested would, we believe, implement the Commission's
decisions at the last meeting. Frankly, we belleve that a better approach
would be to prohibit discharge from employment for any garnishment of wages.
The latter approach would slsc eliminate the leverage now obtainable by simply
threastening an employee with garnishment. We do not know, however, whether

the Commission wants to take this step in connection with this reccmmendation.

Seetion 723.32. Professor Riesenfeld has very kindly drafted a Comment

to this section. The proposed section and Comment are atiached as Exhibit X.
We hope the Commission will approve these with any necessary revisions.

Labor Code Section 300. Exhibit IV is a letter from Mr. Harvey, a

former Aseistant Executive Secretary. His comments with respect to the
numbering system, while supported by logic, concern & matter with regard to

which we are guided by the Legislative Counsel.
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His comments with respect to Section 300 are self-explanatory. The staff
has some reluctance to tamper with this section any more than is necessary to
conform with the Employees' Earnings Protection Law. However, if the Commis-
sion desires, paragraph (2) of subdivision (b) could be amended as follows
to satisfy some of Mr. Harvey's objectioms. (You will recall that somewhat
simllar provisions were incorporated into the bank account exemptions where
a husband snd wife are treated as one individual.)

(b) No assignment of j-er-spder-fer wages er-salary , earned or

to be earned, skeii-be is valid unless all of the following conditions
are satlsfied :

* * * * *

{e} (2) Where sweh the assignment efy-sor-evder-for-wages-er-salarFy
is made by a married person, the written consent of the husband or wife
of the person making sweh the assignment er-erder is attached to sueh
the assignment e¥- -erderj-and . No such consent shall be reguired of any
merried persons (1) after the rendition of a judgment decreeing their
legal separation; or (2) if they are living s separate and gpart, after
the rendition of an interlocuteory judgment “of dissolution of their
marriage if a writien statement by the person meking the assignment,
setting forth such facts, is attached to or inciuded in the assignment.

If this revision were adopted, a .reference to paragraph {2) would also have

to be added to subdivision (e) and the Comment revised to explain the change.
From the comments received to date, it would seem that the recommendation

as sent to the printer is in suitable form to be presented to the Legislature,

subject only to the points noted above and any suggestions {when received)

of the State Bar Committee.

Respectfully submitted,

Jack I. Horton
Assistant Executive Becretary
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EXMIBIT X

§ 4526. Aitorney’s fees and costs; direct payment; enforcement

When the court orders one of the parties to pay costs and attor-
neys’ fees for the benetit of the other party, such costs and fees may,
in the discretion of the court, be made payable in whole or in part to
the attorney entitled thereto. An order of the court providing for
payment of such costs and fees may be enforced directly by such at-
torney in his own name or by the party in whose behalf such opder
was made, provided that if such attorney has ceased to be such, it
shall be a condition of such enforcement, and must appesr of record,
that such attorney shall have given to his former client or successor
counsel 10 days’ written notice of his application for such enforce-
ment, and during such period the client may file in such proceeding a
motion directed to such former attorney for partial or total realloca-
tion of fees and costs to cover the services and cost of successar coun-
sel, in which event such proceeding shall be stayed until the court has
resolved such motion,
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EXHIBIT I1

July 1060) Hzxzy v, Hexny B [
_ (123, C.A20 707; § CalBptr, 400

[Civ. No. 24482, Second Diat,, Div. Two. Jaly 15, 1060.]

LAURA LEE HENRY, Appelisnt, v, WILLIAM ADDISON
. HENRY, Respondent; .

[1] Bximptions—Earnings.—As against a judgment for alimony,
the judgment debtor’s earnings are-not exeurpt from exeeution.
{8] Divorce—Counsel Teos—Atsorney’s, Interest as Derivative—
An attorney fee award in a divored action, though made pay-
eble to the wife's attorney, does altar its charaster as a0
award to enable the wife to establi her rights, as to mpport
and otherwise, against the husband.. The attosney has no sepa-
* yate équity in such fee; his right thereto is derived from his
elient, and Civ, Code, § 137.5, reldting to counssl Tees, doss pot
invest him with any interest therein. _
(3} Id.—Counsel Peos—Nature of Awaid.—An award of an attor-
ney fee to the wife in her divorce dotion is aa sdjudieation of
her newd of such support in order tb litigate with her hushand
. on an equal basis, Withont the sitorney fee the wife in most
eases can ohtein no support money or adequate support; the
servieos of the nttorney are indispensable.
[4] Id.~—Oounse! Fees—Construction of Award.—Mooey awsrded
a wile to pay her aitorney fee in & divoree cane is an mmeh for
ber support as money for a- doetor‘;s fee or a groeery bill

[1] Sec CalJdur.2d, Exemptions, § 12 Am.Jur,, Exemptions, § 64.
2] See Oal.Yur.2d, Divores and Separation, §101 et req.

McE. Dig. Reforences: [1) BExemptions, §17; [2] Divoree,
§101{21; (3, 4] Divorer, & 181; [4] Divoree, § 249,
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[5} Id&.—Baforcement of Awards—Execution.—Sound publie poliey
demands 2nd the preeedents anthorize issuance of an exeeution
on an sward of atterney fees in a divoree action and colleetion
thereof from the husband's wages withont recognition of a
claim for exemption under Code Civ. Proe, §880.11.

APPEAL from an order of the Soperior Court of Los An-
geles County allowing a husband’s claim of exemption of his
wages from exesution in bis wife’s divoree setion. Eveile J.
Younger, Judge. Reversed.

Svenson & (arvin and Harold W. Svenson for Appellant.
No appearsnce for Respondent.

ASHBURN, J.—Appeal from order allowing defendant-
husband's claim of exemption of his wages from an execution
based apon allowance of court costs and attorney's foe in his
wite’s divorce aetion. By order of September 24, 1056, the
court directed defendant to pay $62.50 per week for sepport
of plaintiff and the fonr children of the mhrriage; also: ‘*The
defendant is ordered to pay direct to attorhey for plaintiff the
sum of $250 sttorney’s fees and $50 court costs, payable $30
per month, pn the 15tk day of each month, firat payment Octo-
ber 15, 19566.'" Execution having issued on September 14, 1959,
for an unpaid balance of §186.54 owing upon the attoraey fee,
defendant filed under seetion 690.13, Code of Civil Procedure,’
a claim of exemption of his earnings for personal services
rendered within 30 days next preceding levy of said execution.
A hearing was had upon said claim and affidavits filed in op-
position, resulting in said order allowing the claim of exerp-
tiom.

" Respondent has flled no brief and the cause is submitted
pursuant to rule 17(b} of Rules on Appeal.

Appeliant’s claim is that an award of an sttorney’s fee in
& divorce proceeding partakes of the nature of an alimony
award, being for the support of the wife, and is equaily im-

 Wods Civ, Prec., § 600,11: '*One-balf of the earnings of the defendant
or judgpment dabtor reecived for hix personai mirvices rendered at any
time within 30 days pext preceding the levy of atinchment or execulion
shall be exerept from execution or sttachment without filing a eistm for
exemption as provided in Beetion 690.26.

40 Al of woeh marnings, if netessary for the vse of the debtor's family,
roaiding in this State, and supported in whole or in part by such debtor
wnless the debts are: (a) ineurred by such debtor, his wife or family, for
tha common aoccssarien of life: or, (b} ineurrcd for personn! services
readered by any employee, ar formor smployee, of sueh debtor,”’.
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pervious to the exemption statute. [1] The setiled rule of
this state with respeet to an alimony award is stated in Brufon
v. Tearle, 7 Cal.2d 48, 57 [59 P.24 953, 106 A.L.R. 580] : “ We
have shown that the judgment agsinst defendent is & judgment
for alimony. One of the characteristica of such a judgment is
that as against said judgment the judgment debtor’'s earnings
are not exempt from execution, (Willen v. Willen, 121 Cal.
App. 351, 354 [8 P.2d 942] ; Winier v. Winter, 95 Neb. 335
[145 N.W. 709, 50 L.R.A. N.8. 6897]; Fanchier w. Gammidll,
148 Miss. 723, 738 {114 So. 813] ; Anderson v. Norvell-Shap-
leigh Herdware Co., 134 Mo App. 188 [113 S.W. 733]; 2
Schouler, Marriage, Divorce, Separation and Domestic Hela-
tions, 6th ed., pp. 1939, 1940.} "’ The court immediately added r
“‘Not only are the earnings of the judgment debtor under an
alimony judgment liable for the payment thereof, but the
means of enforcement of such a judgmeut are different and
more ¢ffective than those applicable to the enforcement of an
ordinary money judgment. One of such means frequently
resorted 1o by the courts for the enforcement of an alimony
judgment, which is not applicable to other judgments, is by
proceeding in contempt upon the failure of the judgment
debtor to comply with the decree. In the case of' Fanckier v,
Qammill, supra, the court points out the difference between an
ordinary judgment for momey or property and a judgment
for alimony, and the reasous why more effective meana may be
resorted to by the courts in the enforeement of the latter clasa
of judgments. In that case the court said: ‘A judgment or
decree for alimony carries with it a special power and right of
enforcement not given in judgments at law. There is a differ-
ence between a judgment for money or property and that of a
decree for alimony; and the deerce for alimony, beeause of
guch difference in the character of the obligation, may be
enforced by more efficient and effective means than those given
to the enforvement of judgments at law.' "’

Rankins v. Bankins, 52 Cal.App2d 231 [126 P.2d4 125],
invelved the exemption elaim of a defendant-husband who had
remarried 2nd elaimed his wages were necessary for the sup-
port of a new family. Pareuthetically, it is to be noted that
no such fastual sitvation is presented at bar; it does mot
appear that defendant hes remarried and his elaim of exemp-
tion says his earnings ‘‘are neccessary for the use of said de-
fendant’s family consisting of said defendant and his four
children,’” apparently the ones embraced in the above men-
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tioued support order. In Rankins the Bruton Tearle rule is
recognized and the court, dealing with the problem of twe
famikies. says at pare 234: Tt seems - clear, therefore, that
under the established decisions of this state defendant is not
entitled to the exemption of this statute as against exceution
in the present proceeding, I{owever, it must be remembered
that this policy is established by Judicial interpretation and
not by specific statutory provision, In the case of Yager v

Yager, supra, 7 Cal2d 2134, 220 [60 P.94 422, 106 ALR.

664], we find this expression by the Suprewme Court, reforring
to Code of Civil Procedure section 690.11: ‘Within the mean.
ing of this provision it inay be said that the divorced wife and
minor child of the first marriage, for whose support the hus-
band has been ordered to pay a fixed sum, are i@ sense mem-
bers of his family entitled to participate with his seeond family
in his earnings, and that the husband should not be permitted
fo urge the execution exemption agoinst thewm. Onr decision
in Bruton v, Tearle, supra [T Cal.2d 48}, expressly recognizes
that in providing for the colleetion of the hushand's future
earnings by a receiver and their application to the delinguent
alimony, the eourt would have power to direct the receiver to
pay to the husband an amount necessary for his persoual sup-
port. Insach supplementary proceedings in the diverce action
the court should have power to make an eguitable division of
the husband’s earnings between his first wife and the children
of that marriage, if any, on the one hand, and himself and his
sécond wife and family on the other.” This would seem to be
A necessary limitation npon the poliey established by the here-
inabove quoted decisions, when the policy of the state as indi-
cated by the exemption statute is considered in eoujunction
with the equally established poliey of Fequiring sapport of
mingrs, Obviously the husband cannot be deprived of the
means of livelihood, even for the most solemn abligation to
others. He cannat earn withont eating. Egually, the second
fumily, which is authorized by our laws, is entitled to support.
The proper wolution of this problem is that given by the Su-
preme Court in Yager v. Yager, supra. Unless there has been
an abuse of discretion by the trial conrt in making such sgquit-
able division such action may not be disturbed on appeal.”
It Remondino v. Remondino, 41 CallApp.2d 208 {106 P24
437}, it is held that an alimony award is not dischargesble in
bankruptey. At page 214: ““If, upon a consideration of the

. entire transaction the court determines that the purpose of the

judgment for support money in to guarautee the economic
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gafety of the wife by the husband, then his discharge in bank-
raptey does not affect his liebility under the judgment.”

[2] The attorney fee award now under discussion was
made as a part of the same order which awarded support for
the wife and children. Though it runs in favor of the attorney,
that fact does not alter its character as an awsrd to enable the
wife to establish her rights, 83 to support and otherwise,
against the hushand. See Weil v, Superior Court, 37 Cal.App.
24 373, 376 (217 .24 975, In Marshank v. Superior Court,
180 Cal.App.2d 602, 606 {4 Cal.Hptr. 593], we quoted the
Weil case as follows: ** *The attorney’s right to the amonnt
allowed for counsel feey for his services rendered to a wife is
no more proprietary and divect by virtue of section 1375 of
the Civil Code than before its enactment. That section pro-
vides that when attorney’s fees are allowed they may, in the
discretion of the ecourt, be made payable in whole or in part
to the attorney. Notwithstanding the fees may be made pay-
able to the atlorney, they are granted to the wife for ler bene-
fit and are not awarded to her attorney. . . . A wife’s attor-
ney has no separate egquity in counsel fees awarded to her.
His right thereto is derived from his client.” ' At page 607:
* “When the court had no option but to order the attorney’s
fees paid to the wife, should she have failed to pay the money
to her attorney after she had received it he wonld be deprived
of his compensation. Seetion 137.5 corrected this injustice by
providing for payment directly to the attorney, but the foe
atill is allowed to and for the benefit of the wife and the attor-
ney’s rights are not coularged by that section.” (Weil v. Su-
perior Court, supra, pp. 376, 377 ; see DI Qrandi v. Di Grandi,
102 CalApp2d #42, 443 [227 P.2d 84Y; Schwariz v.
Sehwartz, 178 Cal App.2d 455, 457 [343 P24 299]) 7

[3] Aw award of an attorney fee to & plaintiff-wife is an
adjudication of her need of such support in ofder to litigate
with her husband upon an eyval basis. Without the attorney
fee the wife in most cases can obtain no suppert money or no
adeyuate support; the services of the attorney are indispens-
able, Volume 17, American Jurisprudence, section 632, page
T07: “*Sach alluwances have their origin in the fact that they
are absalutely essentiul to the proper assertion of the marital
rights of the wife which she might otherwise he entitlesl to but
is without the means of enforeing and securing a reniedy for
their violation. Ier right to have suit money allowed: for the
purpose of enabling her to proteet the rights to which she is
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entitled s a spouse exists notwithstanding the som awarded
ultimately belongs, not to her, but to her sttorney.'’

An annotation entitled *‘ Exemption—~Claim for Alimony”’
found in 54 A.L.R.2d 1422, 1424, says: ““The basis of alimony
is nsnally considered to be the natural obligation of 2 husband
to support his wife and ehildren, and the purpose of the ex-
emption laws is almost universally considered to be to protect
the unfortunate debtor and save him a means of supporting
hig family.

“ Applying these broad prineiples, the courts have generally
lteld that statntes exempting property from legal process in
the enforecement of a claim for debt, or debt arising from a con-
iractual relationship, are not applicable against & claim for
alimony or support, since such a claim is not a debt and an
award of elimony does not oreate a debtor-craditor relatiouship
between husband and wife.”’

Coneerning the guestion immediately at hand, it says at
pages 1425.1426: ““There is a conflict of suthority on the
queation whether an award of attorneys' fees or costs in &
diverce action or & similar proceeding constitutes an exception
to the exemption siatotes in the same manner as an award of

-alimony or support. Acecording to one line of authorities, such
an award mey be enforced against the exempt property of the
husband. . . .

**On the other hand, there iz authority to the effect that
attorneys’ fees and costs awarded s wife in & divoree sction
are not on the same footing as an award for support or ali-
mony and eannot be enforeed against exempt property.”’

(lited in support of the last statement js Lentfochr v. Lent-
foehr, 134 Cal. App.2d Supp. 905 1286 P.2d 101%], which does
inferentially so hold, but the majority opinion concerns itself
with the congtruction of section 630.11, and its phrase, *‘com-
mot necessaries of life,”' eonclnding that an attorney’s fee in
a divorce suit does not fall in that categary. The larper ques-
tion of public policy whick finds expression in Bruten v,
Tearle, supra, T Cal.2d 48, and similar cases cited, was not
discnssed in said prevailing opinion. Judge Swain, dissenting,
invoites the deetrine of Brufon v. Tearls, supra, and says at
page 569 ; **It s true, that case dealt with a judgment for ali-
mony, and we have here a judgment for attorney’s fees and
costs, saud defendant argues that this is not alimony. But it
appears to me that the reasons which led to the decision are
equally applicable to both sorts of judgments. [4] Money
awarded & wife to pay her attorney fee in & divoree case ig as
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much for ber support as money for 2 doetor’s fee or & grocery
Bill.’’ We are persnaded that this is the sound view.

In re Brennen {D.C.N.Y.), 38 F.Supp. 1022, 1023, consider-
ing the dischargeability in bankruptey of counsel fees such as
here considered, says: ‘It is the contention of the bankrupt
that an attorney has no greater righta or privileges than a
tradesman or any other ereditor so far a8 the exceptions to dia-
chargeability are concerned. This theory seems mntenable.
Nothing ¢an be found by either attorney or the Court for
anthority directly with it.

“Oonnsel fees granted in & matrimonial matter are not a
debt dischargeable in bankruptey. The New York Btate Siat-
nte, Article 70, Civil Practice Act, Section 1189 {Gilbert and
Bliss, Volume 6, page 115), permitling counsel fees to a wife
in a matrimonial action, intends that she be properly de-
fended; and for that defense, the statute provides that the
husband may be made to pay this fec; and for his failure to
do 5o, he is amenable to 2 motion to punish him for contempt
of Court and jailed. To discharge the debt in bankruptey
would deprive the wife of the benefits of the State statute,
and nullify the effect of the statute.”’

[63 We conclude that sound policy demands and that the
precedents authorize issusnce of an execution upon an sward
of attorney fees in a divorce action and collection of same from
the husband’s wages without recognition of a ¢laim for axemp-
tion under section §90.11, Code of Civil Procedare.

Order allowing exempiion reversed.

Fox, P. J., and Richards, J. pro tem. ¥ coneurred.

+pwnigned by Chairman of Judicial Ceuneil.
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EXHIBIT IIX

Lavy GFFICES GF

HEMNNETY 0. MoGILVRAY
E. L.MeGILYRaY

MeGrivraYy AND McoGitviRray
SUTE 7i4 FORLM QUILDING

AREA CODE BB
L4330

HC? MiNTH STHREET
FACBAMENTO, CALIFORNTA OI614

September 16, 1971

Mr., John H. DeMoully
Executive Secretary

California Law Revision Commission
Scheool of Law - Stanford University

Stanford, California 94305

Re: Attachment, garnishment and execution

Dear Mr. DeMoully:

You have solicited comments on the Tentative Recommendation
{Revised) of the California Law Revision Commission relating
to Attachment, Garnishment, and Execution.

1 submit for your consideration and that of the Commission
copy of a letter which I have received from the Chairman of
the committee designated by the Credit Bureaus of California

to study the revised report,

KGM : mm
Enclosure

. B}"

Very truly yours,

McGILVRAY AND McGILVRAY

vl
A

- R et 1T [
Kenneth G. McGilvray ~—-—1{~
My ‘ I“

\



CREDIT BUREAUS OF ARCADIA-MONROVIA-COVINA
4125 East Live Oak, {(Box 600)
Arcadia, California

August 30, 1971

Kenneth G. McGilvray
MceGilvray & McGilvray

Suite 714 Forum Building
1107 Ninth Street
Sacramento, California 95814

Dear Ken:

T have read the California Law Revision Commission Report with
recommendations relating to attachment, garnishment and execu-
tion (Ewployees' Earnings Protection Law)} and have discussed
it with varicus members of our credit bureaus association,

The Commission Report is interwoven with proposed bills that
seem to be fair but are definitely biased on behalf of the
debtor, using the thinnest rationale as its purpose. Two ex-
amples should make my point.

(a) Proposal: Bank accounts should be exempt for the first

51,500, Reason: V...the increasingly common practice ol em-
ployers to deposit earnings of an employee directly into the
employee's account". Increasingly common practice! Does that

mean that 30 rather than 20 companies are doing it, for a 50%
increase, or are we really talking about one-fourth to one-
half of one percent? (& call to 10 of the biggest companies
in our area indicated not one contemplated this actiong.

(b) Proposal: Substitute the current "common necessities" law
with a ruling permitting exemption if the debtor can prove he
needs the money as essential for support',

Reason:

(1Y "If the debtor alleges that the debt was incurred
for 'common necessities' there follows a process of affidavit,
counter-affidavit, hearing and possible appeal; all of which
takes time, effort, and some sophistication and still may end
with the debtor denied money necessary for his family's support.”
The underscoring is mine as I bDelieve it reveals the true in-
terest of the law. The law as it now exists is one of the
simplest to interpret and the court, the defendant's attorney
and the agency generally recognize that a claim of exemption
will be upheld if not for food, c¢lothing, shelter or medical
services. In 16 years in management neither party has appealed
the court's ruling on this point. Of course, there will be
some by someone, but are we agaion talking about one-fourth to
one-half of one percent?

(2} To substitute for this the debtor would get an exemp-
tion of the amount essential for supporting his family. The



Kenneth G. McGilvray
August 30, 1971
Page Two

sugar to help this zo dawn would be that "stricter standard"
"essential Ffor support™ to be pxtqwaed S0 instead of a clearly
defined law we will have udges who ars up for re-slection,
subject to pressure from civil wights groups, union groups,
opposing pclical parties, de{ iding if the minority \race sex,
religion, etc.} debuuv before him needs s full release "essen-
tial for support' cf his family, I wonder what kind of odds
Vegas would g zive that his request would bhe denied. It would
probably be Roff the boards'.

The Commissicn has come up with some good points. 1 would per-
sonally feel the automatic 120G ddi wagze gar nighment, with a ten
day pause for other creditors, is & good one, though some of
our people dissent.

Everyone agrees that service by mail is a practical lgw. They
point out that the current law works a hardship on the debtor.

as legal costs add up to a3 much as the bill in many cases.

This is what you and others tried fo point out to the legislators
to no availl.

The group's feeling is that the Commission can achieve their
purpose of protecting the consumer public by insisting that all
credit grantors honor the current laws before creating new ones,
Current Lssues of Consumers Report and Moneys Worth, as well as
recent news items, point te illegal or immoral collection prac-
tices by many lar e credit grantors. They are permitted to
commit acts and send notices that would result in our losing
our license if we were to do ir.

I note that the Small Claims Court has been increased to $500.
Does this help the poor or does it Increase the amount a corpora-
tion (Pacific Telepnone for example) can go to court enmasse
without using an attorney., A move to return the courts to in-
dividuals would be an effective, aprreciatad act, by ordinary
people throughout the state.

As a final thought, 1 think it would be an excellent idea to
invite the members of the Commission to wvisit either select
bureaus or the ones in this area. They could see the calibre
of the people at work, the select type of business we accept
and that we do not run "legal mills" or harass the poor. 1
think many bureaus would even show them their P & L so they
would be aware that the percentage of profit is small for such
a large risk investment

I recall last year a reknowned congressman stating that credit
was a way of life in America and to deprive the poor people of
credit was an outrage., How can credit grantors be encouraged



Kenneth G. McGilvray
August 30, 1971
Page Three

to be more lenient when credit is actually granted on collateral

{wages, bank account, etc.) ancé the trend is to make all col-
lateral exempt? The only recourse is to pass on the cost to the
poor people who pay. Some reward!

Respectfully,

Robert Ferrall
CSD Chairmen



Memorandum Ti-60 FAHIBIT TV

JoserH B HAaRVEY
AFTORNEY AT AW

58 SouTH LaRhitn STREDT TELERHDWE (BHE] 257 -555I
SuBANVILLE CALIFORMNIA 2GIB0 ~ Fost Grrice Box 1236

September 20, 1971

Mr. John H. DeMoully

Executive Secretary

California Law Revigion Commission
School of Law

Stanford University

Stanford, California 894305

Dear John,

I have taken a hurried look at your recommendation
relating to attachment, garnishment and execution, and the
following matters have occurred to me:

1. The decimal numbering system that has been chosgen
for the statutes seems to me to be inaccurate. Under the
system chosen, section 723.101 comes after section 723.51.
There is both a section 723,10 and a section 723,100,

Plainly, this is not a decimal system; the decimal
merely separates two distinct numbering systems. It seems
to me that this will make it awkward to interpolate additional
sections if that should become necessary. An accurately used
decimal system, however, can readily be used to interpolate
additional sections at any time. The problem can be readily
solved simply by adding a zerc after the decimal point for all
of the sections running through article three.

2, Under the existing Labor Code section I have come
across a problem from time to time which is not met by the
revision. Subdivision {(b) {2) provides that the written
consent of the spouse of the person making the assignment
is necessary where the assignment is made by a married person.
1 have had occasions where the person seeking to make the
assignment has been separated from his spouse, Some times
the separation has been for so long that the person seeking
to make the assignment no longer has any good idea where the
other spouse is. The requirement of the signature of the
spouse effectively prevents an assignment of wages under
these circumstances.
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September 20, 1971
Mr, John H, DeMouily

bivorce can solve the problem, but that frequently
involves a long delay while there is a search for the
othier spouse, publication of summons, and a wait followirng
publication of sumumons.

In the first place, the other spouse's signature should
not be required when the assigrnment is made in favor of the
other spouse.

Second, the other spouse's signature should not be
reguired where there is a judgment of legal separation of
the parties.

The foregoing situations are easy, the next is a little
more difficult. But as a third exception 1 would be inclined
to permit a spouse to make an assignment without the signature
of the other spouse 1if he signed a4 declaration that he was
permanently separated from the other spouse. Since these
assignments are revocable at will, and since the earning
spouse is the one with the right to comtrol the earnings, I
gee little harm that could come to the non-signing spouse
in such a situation.

Very truly vours,

JUSEPH B. HARVEY
Attormey at Law

JRH:le
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Caviforpia Law Revision Jomnigsion
choni of Law

tanford University

tanford, Catifornia
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S
Gentiemen:

1 nhave received through one of your members, Attorney Bruce
Geurley, some of vour tentative recoamendations regarding attacnments,
garnishmenis and so forth. in discussing these recommzrdations with
Mr. Gourley there were several areas that [ became concerned with and
it was his sugoestion that [ write these concerns fo the Board.

First, 1T would like to point gut that all of us in the credit
field and in the legislsaiive field lose track of what percentage of the
population we are irying te protect with this tvpe of legislation as
compared te those who never get involved in detauiting on their chligations
and to what affect hy over-protecting approximateiy 2% of the population
who do have a credit problem, what srobiems we then cause the 98% of
the consumars who pay their oblications as contracted and the majority
of credit grantors themselves,

Regarding the continuous Writ of Execution, 1 think in most
respects that this instrument would be aeneficial to both credit grantor
and the debtor alike as it wouid certaialy save the debtor considerable
marshal exoense and court expense I thic were to transpire. | am some-
what concerned though on the tentative s1iding scaie that could be with-
held from an individual's paycheck each week, I think that we could all
agree that with the cost of operation of most husinesses today that to
arocess a $10.00 payment i about as Tow an amourt that is feasible to
process without it becoming en expense and [ would sincerely hope that
the commission would keep this factor in mind, because if the withholding
scale becomes so tow 7t still becomes a very unorofitable situation for
the credit drantor to try and recover what e has already Tost,

WY e

“Suutd Marig — The Valley That's Growing Places”
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Caiifornia Law Revisior Commissicon “gd~ September 21, 1977

My main concern, however, is with the tentative proposal to
exempt a given amount on a dank account execution on the theory that this
money most of the time is frarnsferred wages and therefore would carry the
same status as a wage executicn. In this particuiar instance I am concerned
as to what tyse of afrect tais is geing to have on irying Lo recover
unceollected funds from & business firmm, I don’t believe & business bank
account can be construed as wages in any way, shape or form,

[ sincereily helieve that the over-protection of any segment of
our population only leads to less self-restraint by the gver-protected
segment and a larger burden upon the under-protected segment of our society.
I have bean in the ¢redit business for some 20 vears, working all types of
accounts both retail and commerciai. It has been my experience for those
twenty soma odd years that the more laws that have beern past to protect
that very, very small mincrity of oeopnle who have failed for some reason or
another to pay thair obligations that with this protection that percentage
of people has grown in numbers in retrospect with that protection.

I know that you must have received menv letters, possibly point-
ing out these same positions that I have taken, and 1 do thank you sincerely
for gny consideration that you might give regarding the thoughts 1 have
outtined in this correspondence.

Yery truly yours,

CENTRA&“K&&S?“EQLLECTIGHS, INC.

e Gl perry
President

WPk

“Sants Maria - The Valley That's Growing Places”




Memorsndum T1-60 EXHIBI® VI

September 21, 1971

Law Revisiocn Commission
Stanford Law School
Stanford University
Palo Alto, California

Re: Garnishment Law Revisions for
State of California

Gentlemen:

Having read some limited informaticn in our Los Angeles Daily
Journal, I am concerned about the changes, which seem to only
help the deadbeat type of person live better off his cheating
ways with his "1i'l bit o'larceny' which he seems to have in
quite a large amount.

Also, 1s it possible these changes in law are to benefit the
income of the legal profession while he pretends +to help the
creditor in an injustice already done by being able to charge
fees for it? It seems that most laws and revizions are made
by attorneys, the Bar Asscciation, etc. who are interested in
enriching themselves against theiy fellow man whom they sit
in judgment of with their sneering faces because they have
special training in how to read a law book.

.t seldom is shown that the attorney class of professicnals
do much for the good cof mankind. Wwhy should this profession
have all the say about lawmaking against their fellow man

and about whom they may not know very much and who don't care
except for fat fees they can collect from them.

This goes allthe way up the line or down the line, whichever,
as in the prison system. We must paimper the criminals or they
will riot! 1In California they are the most pamperaed bunch

of people in the nation for their level of =thical conduct.
They do better in there than most of them can do outside, and
are better treated. I know something about that situation
from professicnal observation.

We must give the Chicanos, Negroes, Cubans, Filipinos, etc.
what they want for free or thev will riot! It's about time
the Irish, English, Canadian, Scotts, Norwelgians, Germans,
etc. start taking up for themselves, too! Shall we riot?
Shall we organize our special association? Yesitl

These people who have garnishments against them thought they
could cheat, which is their way of life, if you study them,
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and do it for free without bheing challenged. Now, the Revision
Commission wants to make their sob~story about their poor neglected
families acceptable so they can get by with cheating decent

working people by not paying their debts, but while they go on
with free rent, free clothing, free gasoline bills, free cars,

etc. that they know they can't or don't want to pay for.. Their
liguor bills and vacations, and other pleasures come hefore

their creditors, while their creditors give this to them, but

this is proper for the dead beats. They are so mistreated.

They must have all theiyx pay check to buy dope, liquor, etc.

I happen to be quite familiar with this deal and the kind

who have to have garnishments. Ihappen to have saved all my
life, educated myself and my son, and scraped together enough
to buy a house with 2 apartments. Perpetually, I am beaten

cut of rent and these people are working, buying cars, clothes,
liguor, having big barhecues, etc. while I do without all these
things so I can furnish this apartment for them to tear up,

and better yet while they buy dope, but they earn more than

I do.

Now, these judges, attorneys, etc. who feel sorry for this
deadbeat individual and his family, which he has no business
with and didn't have to get, you know, are on the wrong track
when they want to make it s0 a creditor can't collect from
these wilfully ignorant ratty deadbeats, and this goes up

and down the price income range, too.

Small Claims Court is the recourse that the common person
can have against these legalized cheaters.

Anyone with any ethics or intelligence above that of an imbecile
knows that to buy more than you can pay for is dishonest, and
no other person should be responsible for another's debts,

but these people should be made pay them, regardless. This

old "family" sob story doesn't impress me and the rest of this
population who has to deal with these people at all. That's
why these people cheat. Nothing is done about them and they
run around and laugh about how they got by without paying rent
because the stupid Marshal's office couldn't find them at home
and that judge didn't believe the landlord! They laugh and .
laugh. They continue this on and on until someone lands them
in prison, where they riot because they can't cheat for a while!

In the meantime our taxes are raised to pay the various Marshal's
Office employees, the judges and their fine retirements, and
other officials who uphold these crooked people, often, in their
lies, and he who lies does get by, it seems.

Your concern about what business men pay is expected, because they
can take it off their tax payments, but they also collect. Don't
they want to collect from the nonpayers? Or is that your gimmick?

Yours sincerely,

N. E. White, South Gate, Calif.



Memorandum 7Ti-6%
EXHIRIT VIT
LAW DIFFICES

STANISLAUS COUNTY LEGAL ASSISTANCE, INC.

1024 “J" STREET " MOGESTO, CaLkFuanis S5354 * TELEAPMOME [Z2018] S24-62132

September 27, 1971

O M, WASHBLIRM
DIRECYTING ATTIRMEY

John H. DeMoully, Executive Secretary
California Law Revision Commissian
School of Law - Stanford Univers ity
Stanford, California 94305

Dear Mr. DeMoulliwv:

I late iast week received a copy 0f the Tentative Recommen-
dation Relating to Attachment, Larnlshxaﬁt and Execution. Over
the weekend I read as much of the recommendation as possible,
and with hoper that mv comments for whats they are worth are not
ton late for the commissions'! Cotnber mgetlng, I am sending vou
this letter.

The tentative recommendation strikes me as an extraordinarily
rational approach to the problem. ‘Thouch I naturally have not
studied in detail all the amendments and additions to the codes,

I have read with scme care the recommendation as set forth on
pages 2-28. At least on an initial preview of the recommendations,
I £ind no fault and can offer only praise. I especially commend
the proposed continuing levy procedure and service by mall since
this procedure would guarantee that a maximunm of amounts obrained
under levy would go toward rp&“ﬂ1nc the outstanding judgment
rather than Loward paying foes to sncr;fﬁq or constatles for the
totally unnecessary hand service of levy.

I believe that all the recommerdations are worthy, but,

since I reprasent low income clients, I especially approve the
proposal for an additional deduction befora allowi ing the 257
withholding. Low income ¢iients need every brear thev can get
in an economy which enccurages over consumption and excessive
uge of credit.

Vary truly vours,

Ed

CHRISTOPHEﬁrB. HAMILTON
Staff Attcrney

P T



Memorandum 71-69
EXHIBIT VIII

LEGAL AID SOCIETY OF ORANGE COUNTY

702 5. BROADWAY
SANTA ANA, CALIFORNLA 92701

1714) B4%-H3BE
1112 Homer St.

Anaheim, Ca 92801
Sept. 24, 1971

Mr. John H. DeMoully
Executive Secretary
California Law Revision Commission
School of Law
Stanford, California 94305
" Re: Employees' Earnings Protection Bill

Dear Mr. DeMouily:

I am submitting this letter to request that
the Commission consider once again a provision to agd to the
Employees' Earnings Protection Bill whereby the employee could
file a Claim of Exemption prior to any garnishment,

Under such provision the Ciaim could be filed
at any time after the Complaint is filed, but no €laim would be
accepted by the Cierk for filing until it is completed as to an
itemized statement of monthly expenses and earnings. The creditor's
counter~daeclaration could be filed at any time prior to garnish-
ment.

The creditor would benefit in that he could
better evaluate the collectibility of the claim and could better
determine the amount of monthly payments that the debtor could
afford, based upon the financial statement that would be signed
under penalty of perjury. If the Claim were disallowed, theré
would be no money already secured by garnishment, but the creditor
could then proceed with garnishment, The creditor who argues that
he would be deprived of collecting any money because the debior
would quit his job in preference to being subjected to garnish-
ment is strongly indicating that his collection process does not
tend to seek reasonable monthly payments that the debtor can live
with, but tends to force an employee to quit his job and "go on
Welfare®. I have seen the low-income wage earner give up in despair
in many instances when the collector makes excessive demands.

I would expect a decrease of non-meritorious
claims because expenses and earnings would have to be itemized,
whereas at present the court form does not require such. Furthar-
more the person who would file a Claim prior to a garnishment
would likely be the person to file a Ciaim after garnishment.
In short, a garnishment harms a person's job status, and the provision
recommended herein would avecid the garnishment where there is a
meritorious Claim.

Yog;s truly,

P
: e /MQ%-{&W
Gien woodmansee, Deputy Director
Legal Aid Society of Orange County




Y?urs very truly, . "

Mamorandum 71-659
EXHIBIT IX
ArRTEUR M. BRADLEY

ATTORMEY AT LAW
406 FIRST WESTERN BANK BUILDING
10E WEST FOURTH STREET
SANTA ANA, CALIFORNIA BE2TO)
TELEFPHOKE S42-7483

September 27, 1961

California Law Revision Commission
School of Law

Stanford University

stanford, California 94305

Re: Tentative Recommendation relating to
ATTACHMENT, GARNISHMENT, AND EXECUTION
Employee's Earnings Protection Law

Gentlemen:

The commitiee appointed by the Orange County Bar Association,
consisting of Roger Liljestrom, John Trotter, and the writer,
approves the proposed legislation as set forth on page 29 of
the recommendation shown as Emploéoyees' Earnings Protection
Law.

We recommend, with the exception of a minor revision for
clarity, the entire Employees' Earnings Protection Law, as
set forth on page 29 of the Recommendation.

The rules in regard to garnishment are well drafted for simple,
inexpensive, eguitable enforcement. They are substantially
similar to the provisions of Title 15 U.S.Code, Section 1673{3)
and should exempt California from the more uncertain provisions
of that section.

As to the proposed revision of Secticon 690.6 by adding a new
690.6(a), we do not believe the new clause (a) achieves its
purpose. It is supposed, according to the comment on page 40,
to limit the section to perseons who can be categorized
generally as independent contractors. We do not believe it
makes this clear. ' :

The proposed addition of Section 690.7 and 690.7-1/2 in regard
to attachment and execution of bank accounts and savings and
loan accounts is more equitable than the present exemption of
savings and loan and Credit Union accounts. '

- E 1! L oL - .
N i AT L

Arthur M. Bradley, Chairman
Orange County Bar Association Commlttee
aka




Memorandum 71-69

EXHIBIT X

§ 723.32. Lien created by service cf earnings withholding order

723.32. BService of an earnings withholding corder creates a lien
upen the earnings required to be withheld pursuant to such order.
Such lien shall continue for a period of one year from the date such

earnings became payable.

Comment. Section 723.32 is the counterpart of Section 688 of the Code
of Civil Procedure. Section 688 provides that the levy of an execution
creates a lien on the property levied upon for a period of one year from the
date of the issuance of the execution. Service of an earnings withholding
order also constitutes a levy (see Section 723.31), but it is not the levy
of an execution, and, therefore, a separate provision is required to regulate
the existence, commencement, and duration of the lien on each installment.

Provision for a lien is necessary in order to entitle the senior
levying creditor to the installments which fell due during the running of
the "withholding period” (see Section 723.22) but were not paid because
of a dispute about the amount owed or its due date as, £.2., in a case of
bonuses. The priority created by the lien will protect the creditor-lienor
against (a) a junior creditor whose order would attach on "arrears" where
such arrears have not been paid either to the debtor or the senior creditor
owing to the dispute; (b) a junior ecreditor who has garnished the same

earnings in another jurisdiction (see Saunders v. Armour Fertilizer Works,

292 U.5. 190 (1934)); and {(c) the trustee in an intervening bankruptcy if

the lien is more than four months old or the Judgment debtor was not

-1-



insclvent at the time the levy became effective on the installment. See
Section 67(a} of the Bankruptcy Act, 11 U.S.C. § 107(a)(196k4).

Although the lien is limited to cne year, it will not expire if,
before the end of the one-year pericd, the creditor brings suit against
the employer for the settlement of the dispute zbout the amount or

maturity date of the unpaid earnings. See Boyle v. Hawkins, 71 Cal.2d 229,

Ls5 P.2d 97, 78 Cal. Rptr. 161 {1969).
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. LEGAL AID SOCIETY OF PASADENA

W w@ CITIZENS BANK BUILDING, SUITE 703
16 NORTH MARENGO AVENUE

PASADENA, CALIFORNIA 9110%
TELEPHONE

(R12) TRB-3233

Gentlemen:

The attached Notice of Rﬁling is self-explanatory.
In this case the plalntiff, a Collection Agency, had obtained a
Judgment by default against the defendant for sundry medical
bills,.

In filing a Claim of Exemption, notwithstanding
that the case fell within the "common necessaries of life"
exception to Code of Civil Procedure Section 690.6{c)(1), we
raised the contention that such exception denies to a debtor
the equal protection of the laws. -

The Court went along with our argument and granted
total exemption as to all the wages attached and specifically
held the "common necessaries of life" exception unconstitutional.

We wish to call this matter 4o your attention hoping
that in cases similar to thls one you might be prompted to file
Claimsof Exemptions which might not otherwlise lie.

We would welcome any suggestions or information on
this matter as it might very well be expected that this ruling
wlll not be unchallenged, especisally if other Legal Aid offices
follow suit in raising this claim and are not as lucky as we
are in having them sustsained,

For any further information call or contact John
Trapani or the undersigned. .

Very truly yours,

derlck J. émmxnga
Executive Director
PJKimecg

Enclosure
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w FREDERICK J. KAMMIEGA, WILFRED W,
STEZINER, JOHN TRAPANI & PETER RONAY

16 Korth Marenge, Suite 763
Pasadena, California 91101
T95=-3233
" Attorneys for Defendant {18371-3)
|
IN THE MUNICIPAL COURT OF THE PASADENA JUDICIAL LISTRIOT
COUNTY OF LOS ANGELES, STATE QF CALITORNIA
ADJUSTMENT CORPORATION,
NO, CO=-4ol72
Plaintirr,
NOTICE OF RULING
Ve~ '
" JUANITA ELLIS, i
Defendant, z
i

TO: PLAINTIFF AND THEIR ATTORNEY OF RECORD HERETN:

Please take notice that on September 7, 1971, thils
"Court, Judge Mortimer G, Franciscus pPresiding, sustained the Claim

of Exemption herein filed by the defendant on the ground that

al as an arblirary and unreasonable distinction, and denies the

&defendant the equal protection under the law,

DATED: September Ts 1G71

q XAMMINGA, STEINER, TRAPANI & RONAY

q:\,‘ . 6/ =k T i =
I By: Ui el (7 Lo By

ISection 690.6(c){1)of the Code of Civil Procedure is unconstitution

[
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