#39.70 12/1/71
Memorandum 71-86

Subject: Study 39.70 - Attachment, Garnishment, Execution {Prejudgment
Attachment Procedure)

We have just received what Professor Riesenfeld describes as "a first
and very tentative draft of the first:four sections of a proposed attachment
statute.” With the December meeting almost upon us, the staff belleved it
would be best to distribute these materials without delay and without review
or analysis. Professor Riesenfeld will be with us in December and, thus, will
be able Lo answer quesfions concerning his recommendations at that time.

Also attached are some materials of a general nature relating to prejudg-
ment attachment which we thought would be of interest to you.

Respectfully submitted,

Jack I. Horton
Assglsgtant Executive Secretary
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Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
Stanford University Law School
Stanford, California 94305

Dear John:

Enclosed I am sending you a first and very tentative draft
of the first four sections of a proposed attachment statute.
Although the draft is quite rough and preliminary I hope it
will constitute a valuable basis of a discussion by the Com-
mission. Unfortunately, I was not able to write a supporting
memprandum but I suppose that this can be furnished later or
made unnecessary by my presence at the discussion. The draft
is based on the assumption that the Commission will not accept
wy original proposal that the grounds for attachment should be
substantially limited. I hope, however, that my original pro-
posal might come before the Commission as a posaible alternative.
Minnesota, as a result of Sniadach, has restricted its grounds
for attachment or garnishment in a way similar to that proposed
by me In my original submission.

It should be understood that other parts of our attachment
iaw also need revision, especially the sections dealing with
the writ, the bond, and the methods of levy, I will propose
that a levy upon the inventory of a business which furnishes
the livelihood of a debtor can only be made by the appointment
of a keeper who is required to pay over that much of the daily
receipts to the debtor which are required for his and his family's
support. If you or your staff have any questions prior to the
meeting, please call me.

Sincerely yours,

Moo

Stefan A. Riesenfeld

SAR:cp
encl.



Proposed
California Attachment Law

§1. Attachment when issuable

1. The plaintiff, after filing of the complaint and at any time
before final judgﬁent, may have the property of defendant other than
necessities as defined In §2 attached as security for the satisfaction
of any judgment that may be recovered unless the defendant gives security
to pay such judgment, in the manner and under the conditions provided in
this chapter.

2. A writ of attachment may be issued

a, in an actieon for the recovery of money upon a contract express
or implied, including an action pursuant to Section 1692 of the Civil Code,
where the contract is not secured by a security interest upon real or per-—
sonal property or, 1f originally so secured, such security interest has
been lost or the collateral become valueless without act of the plaintiff;

b. in any action for the recovery of money againstra defendant
if the attachment is necessary for the exercise of jurisdiction by the court;

¢. 1in an action by the State of California or any political sub-
division thereof for the collection of taxes due to sald State or political
subdivision or for the collection of any money due upon any obligation or
ﬁ;nalty imposed Ly law;

d. in an action by the State of California or any subdivision
thereof for the recovery of funds pursuant to Section 11680.5 of the
Health and Safety Code, in which case the attaclment may be levied also
upon funds on the defendant's person at the time of his arrest which are

retained in official custody.



3. An action shall be deemed an action for the recbverj of momey 7
if the relief demanded includes the ﬁayment of money even_though in
addition to other forms of relief.

4,- No attachment may be issued in any action if the sum claimed,

exclusive of interest and attorney's fees, is less than two hundred dollars.

§2. Necegsities exempt from attachment

1. Necessitieg'means~money and other property necessary to defendant's
life in the light of cunfemporary needs or constituting the defendant's
principal source of suppoff or livelihood.

2. FKecessities includes but is not limited to

a. all property by rule of law exempt from execution,
b. to the extent not already covered by subsection a,

(1) all the earnings of the defendant due or owing
for his pefsonal~services;

(11) accounts receivable and payments in cash or other
means of payment derivéd from defendant's‘self—employment to the extent
that their collection.ﬁr receipt constitutes defendant's principal source
of support;

(11i) bank accounts standing in defendant's indiyidual name
either as sole or joint account in the amount of 100 times the giﬁimum
hourly wage, unle#a a greater amount 1s exempt as derived from wages or
under any other érovisiqn of the:law;

{iv) ordinary household furnishings, appliances and wearing
apparel used by the defendant or members of his household, including musical
instruments, one television receiver and one radio, as well as provisigns and

fuel procured for the use by the dEbtor_and the members of his,housghold;
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{v) one motor vehicle in the personal use of the &efendant
or a member of his household;

{(vi} one housetrailer, mocbilehome or housesboat used as
residence by the debtor or members of his household;

(vii) tools, implements; instruments, uniforms, furnishings,
books #nd other equipment, Including one fishing boat and net, one tractor,
and one commercial motor vehicle, used in and reasonably necessary to
defendant's self—employmenf.

3. Seif—emplnyment means the exercise of a trade, business, calling,
profession, or agricultural pursuit by which defendant earns his live~
lihood, either in his individual‘name, as a partner or in curﬁorate form,
if the defendant personally participates in and controls the conduct of

the corporate activities.

§3. Issuance of writ upon judicial order after notiqe and hearing

1. A writ of attachment shall be issued by the clerk of the court
upon 8 judicial order to that effect after notice and hearing as hereinafter
provided. The order may be made by a judge of the court, justice, or referee
appointed by the 3judge. In a case where there is no clerk, the-writ may be
issued by the justice after the required notice and hearing.

2. Application for an order directing the issuance of a ﬁrit of
attaclment, or for issuance of the writ of attachment as prescribed in
paragraph one, sﬁall be made by motion which shall be supported by an
affidavit showing the grounds upon which the attachment is requested.

| 3. The affidavit shall state |
a, the nature of the indebtedness claimed;
b. the amomnt claimed as owed.by the defendant over and above
all legal set~offs and ¢ounterclaims; of, if an attachment is sought for

only part thereof, such partial amount;



¢. that the attachment is not sought and the action is not
prosecuted, to hinder, delay or defraud any creditor of the defendant;

d. that the affiant has no Informat{on and belief that the
indebtedness for the recovery of which the attachment is sought has bheen
discharged in a proceeding under the National Bankruptcy Act or that a
prosecution of an action for ite recovery has been stayed in such a
_proceeding; and

e. that the attachment is not sought for a purpose other-fhan
the recovery of the indebtedness stated. )

4. Except in the cases specified in section 4, the plaintiff shall

gserve on the defendant a notice informing the defendant that

a, plaintiff in the action instituted by him against
defendantrhas applied for the issuance of a wriﬁ of attachment;

b. a hearing will be held on the specified date and at
the specified place;

¢. such hearing has the purpose of determining whether
plaintiff has shown the probable walidity of his claim and whether
fhe property which he seeks to be attached is subject to attachment
or exempt_therefrom aB necesgities;

d. the hearing is not held for the purpose of a determination
on the merits of the actual validity of plaintiff's claim;

e. the defendant may be present at such hearing in person
or represented by attorney. | |

S. The notice set forfh in subsection 4 shall be served upon the

defendant not less than 15 days prior to the hearing un;ess, for good cause
shown, the court crders btherwise. The notice shall be accompanied by a

.copy of the affidavit and, if a copy of the complaint has not been



previously served upon the defendant, it shall be served at the time
the copy of the notice is served.

6. The judge, justice or referee at the hearing shail determine
whether plaintiff has made a showing of the probable validity of his
claim and that the property which he requests to be attached is not
exempt from attachment as necessities. If the judge, justice or referee
finds that the plaingiff has shown the probable wvalidity of his claim and
that the property sought to be attached is not exempt as necessitles he ghall
make &n ordef that a writ of attachment be issued, or 1f there is no clexk
issue a writ of attaciment, specifying the amount to be secured by the
attachment and the property to be levied upon.

7. TFailure of the defendant to be present or represented at the
hearing shall not bar a finding on the probable validity of plaintiff’s
claim or that the property sought to be attached appears not to be exempt
from attachment. Failure to be present or represented at the hearing shall
not constitute a default in the main action or bar the defendant from claim-

ing that the property attached is exempt from attachment as necessities.

§4. Ex parte determination permitted in exceptional cases

1. An order for the issuance of a writ of attaclment or the lsgsuance

of the writ may he made by the judge, justice or referee without prior notice
and hearing as prescribed in §3 1if the judge, justice or referee is satisfied
that plaintiff has shown that |

a. an actual risk has arisen that the debtor will conceal
property sought to be attached or will abscond, or

b. the attachment is necess;ry for the exercise of juris-
diction by the court and that plaintiff was unable to give notice to

defendant of the attachment sought.



2. An order for the writ of attachment shall be made or a writ of
attachment issued only {f tﬁe Judge, justice or referee is satiasfied that
plaintiff has shown the probable validity of his claim and that the property
sought éo be attéched 1s not tc be exempt as necessities.

3. 'In the cases specified in paragraph l-a of this section the plaintiff
s8hall within two days after the making of an order for the issuance of the
writ by the judge, justice or referee or after the Issuance of the writ by
the justice serve notice on defendant that 2 hearing will be held to de-
termine thg.prubable validity of his claim and whether or not the property
attached is necessities. The notice shall state the date and place of the
hearing as set at the earliest possible date.

4. The writ of attachment shall be quashed and any levy thereunder
shall be set aside, unless the plaintiff shows within five days after the
making of the order for attachment or the issuance of the writ by the
Justice that the notice specified in subsaction 3 has been served on

defendant.
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November 12, 1971

California Law Revision Commission
8chool of Law - Stanford University

Stanford, California 94305

Attention: Mr. John H, BeMoully
. Executive Secretary

. Gentlemen:

Attachment and other relsted practices have involved under-
takings or bonds as you know.

The use of the provisional rmdi;s of Claim and Delivery and

This campany has for many years besn {dentified as a major surelty
in this field and because of Blair and Randone wa are very much
{ntsrested in considerations being given to any provisional legis-
lation effort. '

It is my understanding that this gubject is very much under con-
sideration by your commission and thet currently considerable
study is being made in the field Of prejudgment sttachment.

Because of our deep rooted concerh, I would greatly appreciate in-
formation concerning current developments. I understand that on
occasions your meetings are held sand conducted at the State Bar
offices in Los Angeles and Sen Francisco.

As & member of the bar, could perp iion be granted to me to
attend these meetings as an observer. Thank you for your respouse
in this matter. r ;

Very trulf you}?i.

y

-
N ~

Rober :I' cht
Res. Vife-President

+

RH/xd
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Attachments Discussed
At Hollywood Bar Meet:

By Marvia Finder
“We can expect a new attachment
- statute soon,” Superior Court Judge
Max Z. Wisot told the Hollywood Bar
Association at its regukr huncheon
mesting on Friday. -
“However,"" he E continued,

that Sec. 537.2 of the CCP will sufier
the same fate. This refers o 4 right
to aitach “property of foreign

creditor with- a _temporary

restraining order and the ap-

,pomtmeutonreeeiver

-
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Consequence of Randone Demsnon
On Real Titles Told Hollywood Bar

By Marvin Finder
“The ramifications of the Ran-
done decision on real property titles
are still ahead of us,” Joseph G.
Mascari told the Hollywood Bar
Associstion st its last luncheon
meeting. Magcari, as & vice-

president and assoclate counsel -of

the Security Title Insurance Com-
paty, is an attorney who is well-
Inown for his published articles on

- resl estate transections.

‘“While it is true that the Randone

. case involved only clabms against

, the

personal propetty pre-hearing
- attachment of which was found to be
- probjbited as a lack of “doe

ptocess”, we must consider ifs
implications when *‘mechanics
lienx"”, “bonded stop notices' and
“notices of actions (lis: pendens)”

- are involved,” Mascari continued,

“all of which directly affect real

" property transactions,”
He further ventured thé opinion

that, despite the use of undertakings

authorized by statute, -*‘Mechanics -

ftens"', “stop notices™ and “‘notices
of action” will also be vulnerable to
the same loglc as that used in
Rapdone and these may also

- posaibly be found lacking in *‘due
‘process.”’

To  those¢ unfamiliar with the
parlance of real estate law, “‘stop

notices” are generally those given

by & mechanic lien claimant to &
mortgagee or lender of a con-
structon loen, thereby putting them

. -onnotice “not to pay out.”™ “Notices

of zetion'' (lis pendens) refer to any
recorded notice of an action in which

- plaintiff agserts rights or title to real

property.

. Mascari suggested that those

desiring to expunge the effect on
titles of “'notices of action use CCP
Sec. 409.2, with a bond or under-

" taking, since this section permits a

purchaser or encumbrancer to deal
with the property “free and clear of
the effect of the action whether or
not he has actual notice of the ac-
tion.” By contrast, CCP Sec. 409.1
merely results in the removal of

- “constructive notice” which has no

effect if someone has “‘actual
notice” of the actiocn.

Counsel's attention was directed
o & problem increasingly besetting
property owners, namely: the
possible establishment of common

law essements and unintentional

dedications of private property to
public use. Mascari suggested that
preservation of the safety of title
requires a property owrer to be able
to prove (1) that users are licensees

only, or (2} that bomn fide attempt;

- have been made to deny public use,

This problem is not limited to beach
property, although more attention

has been focused on this area.

change in the law, effective
November 32, 1970, Mascari pointed
out. Section 21200 of the Corporation
Code lhereafter approved the right

‘of *“unincorporated associations, of

many kinds, to hold title. Thereupon,
real estate investment trusts,
Massachusetts investment Lrusis,
real estaie syndicates, profit-
gharing trusts, etc., were

to own end take title to real

property. Partnerships already bed

this power, although the question as -
to whether or not “joint ventures”

came within this category is still

open to some gquestion, he noted.

It is in the process of “‘recor-
dation” of a statement under CC.
Sec. 21201, identifying the officers of
an “association”, a3 well as those
who are empowered to bind it, that .
saleguards others in their dealings
with an association.

Mascari closed by indicating the
pumeroue types of tille insyrance
indorsements which are now .
available. So-called “‘sxtended
coverage’” insurance (aginst some
off-record risks) is =available to
buyers upon request. *‘Standard

licies” exciude from coverage

rights of partles in’

Marshall Glick introduced the

speaker. .
Edward Vandoren, bar vice-
president, conducted the meeting.
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I

Historical Development of Attachment
) in Californis

The present law of attachment 1s the product of continuous patchvork
which has given it a net always sensible and consictent form and cazused
ail iinds of terminological inconsisiencies and errors. Moreover, it has
greatly éxpandcd in scope, reflecting the needs of creditors to a lacger
exten£ than the interest of debtors. |

Anendments designed to restore a sound balance of interests in the
light of the constitutional reguivements of dug process and recent con-
gressional policies should appear in sharper perspective, if viewed against
their hietorical backgroun&.

A, Development Prior tn the Code of €ivil Procedure of 1872

The history of the California attachment law begins with the issuance
in 1848 of the "Laws for the RBetter Goverhmen; of California, The Preser-
vation of Order and the Protection of the Rights of the Inhahitants", by
Governor Mason. These laws, srranged in topical and alphabetical order,
regulated attachments.l Attachment, follhwing'ﬂew England examples, was
& form of original processz and was available in five types of cases:

1) vhen the debtor is not a resident of the territory,

2) when the deﬁtar has concealed himseif 6: absconded, se that
the ordinary process of law cannot be served upon him,

3) When the debtor is about to remove his property or effects
out of the territory, or has fraudulently concealed or dis~.

posed of his property.
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4) VWhen the debtor is about to frauvdulently ;unvey or conceal
his property in fraud of his ercditors,

5) ¥When 'the debt wus contracted ont of the tcrrifory and the
debtor has absconded, or secretly removed lLis property or
effects into California, with the intent to hinder, delay
and defraud his creditors,

Upon acquisition of statchood a new attachment act was passed dn
1850, Attachment was still the original process and was availsble in
actions upon contract when the plaintiff had good reason to believe that
the defendant .

1) had or was about to abscond from the state or had concealed
himself,

2) had or was about to remove his property out of the state with
the intent to Jdefraud his creditors,

3) had fraudulently contracted the debt sued upon,

4) was a non-resident,

5) had or was about to dispose of or conceal his property.
ﬁith the fntent to defraud his creditors.

Attachment was converted into mesne process'and a provisional remedy
in a pending civil action by the Practice Act, passed on April 29, 1851,
In its original form the Practice Act authorized attachmen;s in ections
upon a conlract, express or implied, for the direct payment of money,
which contract is made or is payable in this state and not secured by
a mnrtgage upon defendant's real or personal prOperty.A No requirements
&8 to non-residence, concealmeut or abscondence were provided. The writ
was issued by.the Clerk of Court and was available at the time of 1ssuing

the summons or at any time afterwards. The attachwent plaintiff was re-
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quired to file an affidavit showing the amount in which defendant was
:i.ndclzbted to him and to put up a bond in é sum not less than $200, The
provisions weremodeled after but not entirely copied froﬁ the proposed
Rew York Code of'CiviJ Procedure.s In the proposed New York Code at-
tachment was available in all actions for the recovery of woney but
only against a non~resident or a defendant who had absconded or con-
cealéd himself.ﬁ The order of attachment was issuad by the judge raiher
than the élerk.? Both under the proposed_ﬂew York Code and under the
California Code the earliest time at which attachment cculd issue was
the time of issuing the summons. In New York, however, ecivil actions
were commenced only by service of the summons,sinhile in California
the cammencemeﬁt of aﬁ action dated from the filing of the complaint.9

The first reform of the attachmént proviszions of the Code occurred
within twn years. 1In ite fourth sescion the California legiglature
amended the attachment provisions by adding attachments in actioms upon
4 contract, express or implied, against non—regidents.?e Since that time,
with the exception of a brief interval between 1858 and 1860, California
has provided two types of attachments: the so~called “forefign attachment"
against non-residents and the so~called "domestic attachment" againat
residents, gradually expanding the scope of both attachments but never
making them co-gxtensive, |

As slceady mentioned, in 1858 California again chauged its attachment
law, abolishing domestic attachment and permitting attachment only in actions
against absconding, concealed or non-resident defendants or in cases of fraud.

In 1860, however, the state of affairs created in 1853 was restored. Attach-

ment was authorized 2) in an action upon a contract, express or implied, for

~ the direct payment of money, where the contract was made or payable in

11
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California end not secured by a mortgpage, lien or pledge upon real or

personal property or, if go secured, the security had been rendered

' migratory by an act of the defendant, and b} in an action upon a contraet,

. . 12
express or implied, against a defendant not residing in this state.

The required content of the affidavit was expanded, requiring in
addition to a showing of the conditions required for the Issuance of the

writ an affirmation that the debt clainmed was an actual, bona fide existing
13
debt and that the attachment was not sought to defraud other creditors.

In that form the attachment provisions were transferred into the new Code
14 .
of Civil Procedure of 1872.

B. Development under tﬂe Code of Civil Procedure of 1872,

In 1874 sections 537 and 538 were subjected to some stylistic and
minor substantive amendments.ls It was clarified that the security which
rendered attachment unavailablé congisted either in a4 mortgage or liem

upon rcal or personal property or a pledge of persnnai property and not

- of a "pledge upon real or personal property" as the origimal version implied.

Moreover, it was no longer necessary for the availability of domestic attach-

" ment in the case of an existing security that had bacome valueless, that the

cause of such occurrence was an act of the defendant. It was only required
that the loss of value was not due to any acé.of plaintiff. Conforming
changes were made in section 538. In addition the need of a statement in
the-affidavit that the sum for which the attachment was sought is an actual
bona fide existing debt was deleted.

Section 539 was amended so as to increase the mwinimum amount of the
required bond to $300.

In 1901 section 538 was amended so as to render it clear that in the

case of non~resident attachment the affidavit had to contain a statement
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that the indebtedness claimed was one upon a contract, express or implied.

Moreover, the scope of the liahility on the bond under section 539 was re-
defined.l? The statute, however, was declared to be unéoﬂstitutional.la

s In 1905 the first major expansion-of attachment was made, by ex-
tending foreign attachment to actions for damages, arising from an injury
to property in this state caused by negligence, fraud or other wrongful act.lg
Sections 537 and 538 were amended accordingly.

Subscquently both domestlc and foreign attachment ﬁere-extended further
with the result that California became one éf the most "liberal® jurisdictions
with resyﬁct to the avaiiability of pre-judgment aftachment.(

Domestic or resident attachment was ex;ended or clarified {n 1929, 1933,
1961 and 1965. The first of these amendmentszo sﬁecified that actionas for
support, maintenance, c&re or necessaries furnished to a spouse or relative
should be deemed to be actions upon an implied contract for purposes of
attachment. The amendment of 1933 added deeds of trust to the list of
securities barring an attachment and added two tjpea'of claims to the cases
in which domestic attaéﬁnnnt is available =) rent claims in proceedings for
unlawful detainer and b) tax claims and other statutory liabilities oﬁing
to the State or i;a political subdivisfons. In 1961 actions upon rescission
were declared actions uﬁon an implied contract for the purposes of attachment
and in 1965 claims exceeding $5000 upon contracts made outgide the Stste and
not payable in the State were added to the list of contract claims in which
attachment is authorized. . In addition, amendments of 1961 sdded actions
for recovery of funds expended in narcotics investigations :6 the éatalogue
of public actions in which attachment may be sought againsf residents.zg

Non-resident attachment was likewise progressively enlarged by amend~-

25
ments made in 1927, 1957 and 1963, The first of these améendments extended
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the two classes of cases entitled "foreign attachments" to defendants who
have departed from the state or after due diligence cannot be found within

the state or conceal themselves for the purpose of zvoiding summons, in
26

addition to non-resident defendants. The amendments of 1957 extended
27

foreign attachment to personal injury claims and the amendments of 1963,
finally, included actions for wromgful death.
Of course, section 5386 was amended so as to assurc conformity with

section 537. Ia 1927 sectioa 538{1)-(3) was re-written so as to assure
28 '
automatic conformity. In 1933, because of the applicability of the statute

to proceedings in justices' courts, it was provided that attachments were
29
limited to actions claiming $15 or more. The amount was subsequently in-
30 '
creased several times. Other amendments provided for the scope of the af-

fidavit in the case that attachment of wages was sought for claims based on
the furnishing of common necessaries of lifeal and the inclusion of a general
affirmation that the defendant has not been adjudicated a bankrupt, with ref-
érence te the debt for which the writ is sought or that the defendant is sub-
ject to a wage-earnct's plan.32

The other sections of the original attachment act (C.C.P, 1872, sections

539-556) likewise underwent numerous and extensive subsequent amendments and

the insertion of supplementary sections. W¥o detailed chronological or topical

. analysis of these amendments and additions, however, is needed in this part

of the survey, since it focuses primarily upon the substantive prerequisites

of the issuance of the writ and the showing that must be made to procure it.

the
It should be noted, however, that/legislature provided for the secrecy of

attachment proceedings in 1874 by amending the Political Code,section 1032,
33
which established the right to public inspection of offjcial records, to the

effect that in cases of attachment the £filing of the complaint and the issuance




of the writ should not be made public until the filing of the retuzrn of

. 34
the service of the writ. Although most perts of the Political Code were
35
repealed concurrently with the enactment of the Covernment Code in 1943,
36
Political Code secittion 1032 remained in force as such until 1951. In

that year the portion of section 1032 that governsd the public character of
37
official reecords wus transferred inte the Government Code as section 1227,

The portion of section 1032 that established the provisiounal scerecy of at-
38
tachments was transferred to the Code of Civil Procodure as section 537.5.

The continuous expansion of pre-judgment attaclment did not fail to pro-
voke a reaction, Especially resented was the pre~judgment attachment of wages.

S8iding with the proponents of limitations on the attachment process, the Calif-

ornia legislature included a provision in the Unrvh Act prohibiting wage attach-

ments for & peried of 60 days from the date of a default by the installment
huyer in a payment gwed under a retail installment Eontract or on retail in-
stallment account.3J In addition, the affidavit required by C.C.P. section
538 must include certain additional'affirmations as to the propriety of the

40
venue,

2.

Contemporary Utility of and Need
for Attachment

In the light of the modern attacks on attachment it might be useful tc
analyze the legal or strategic advantages to the creditor furaished by the
remedy. TFor practical as well as historic reasons it might be helpful to
distinguish between foreign (non-resident) attachment and domestic attaéh"
ment.

A. Foreipn Attachment

The traditional main purpose of foreign attachment was the supply of




a means to the creditor to reach assets of a debtor located in the forum,.
despite the fact that, owing to the abscnce of the dcbtor from.the state
coupled with his pon-residence, the forum had no personal jurisdiction over
the debtor. It was recognized that jurisdiction for the purpose of collect-
ing out of such,assets was in conformity with the mandates of federal due
process so long as sufficient stops were taken to bring the commencerent

of such proceedings to the ﬁotice of the debtor and as long as the collectioq
of the judgment recovered was limited to satisfaction from those assets, the
attachment of which formed the basis of jurisdiction.41 “This jurisdietion
was called "quasi-~in-rem" jurisdiction. The proper form of a quasi-in-rem
judgment was that of an ordinmary money judgment with the execution permanently
stayed with respect to all assets other than the assets previously attached.
Such judgment was not entitled to full faith and credit in sister states.
Obvivusly this method was the shortuest and surest way for a2 creditor to ap—
propriate assets of z non-resident debtor to the payment of his claim.
Whether the more circuitous route of obtaining a personal judgment against
the debtor in a forum possessing personal jurisdiction over him, followed

by subplementary proceedings to compel the debtor to apply his out-of-state
assets to the payment of the judgment was a feasible alternative,was never
seriously discussed.

Has the extension of personal jurisdiction over a non-resident defendant
under the so-called long-arm statutes obliterated the nead for quasi-in-rem
jurisdiction based on non-resident attachment? The answer seems to have to
" be "mo". To be sure, Professor Carrington has strenuously argued to the con~
trary. His noted article on the Modern Utility of Guasi-In-Rem Jurisdictinn 

42
started with the sentences: '

"Now that the venerable concept of quasi-in-rem jurisdiction has largely

outlived its utility, it is proposed at lomng last to make it available in the
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federal courts. It must be conceded that the proposal of the Advisory

Committee on Civil Rules to amend Rule 4 for this purpose would bring

Federzl courts into line with the practice in state courts and with lemg

stanéing Anglo-American tradition. But greafer justification than this
a

should be required before suchi':-.ntique device is appended to our maderﬁ

apparatus.”

Unfortunately, Professor Carrimgton did not tell clearly encush why
the concept of guasi-in-rem jurisdiction had outlived its practical vtility
and neither the Rules Committee nor the Sﬁpreme Court were persuaded. Rule &
has in fact beea amended,43 80 as to grant quasi-in-rem jurisdictiocn to the
Federal courts, ‘

The reason for the vanishipg utility of quasi-in-rem jﬁrisdiction
asserted by Professor Carrington could consist either a) in the gradual

enlargement of personal jurisdiction over the non-resident defendant of

the state where the assets are located or b) the gradual enlargement of

‘personal jurisdiction over the defendant of sister states with the attend-

ant greater choice of fora with personal jurisdiction in which plaintiff
could sue,

Certainly the second alternative is hardly persuasive, Granted, that
a plainti;f.may have greater choice of fora with perscnal jurisdiction among
sister states, he still runs the risk of resort to the doctrine of forum non
conveniens. Most of 211, even if the plaintiff succeeds in reco;ering a per-
sonal jJjudgment, collection from out-of-state assets would be difficult at
best. Obviousiy, the writ of execution of a sister state does not reach
out-of-state assets. And as stated before, resort to supplemernitary pro-
ceedings to compel the debtor to apply out-of-state assets to the payment
of the judgment would not be very effective and presentsfurther juriédictional

44
difficulties.
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flence the only valid srgument for the diminished nead {or non-resident
attachwment and guasi-in-rem jurisdiction must vest in the expanded in per-
SOTA% jurisdictisn of the state where the assels are located, caused by the
so~calléd long-arm statutes,

In the first place,‘however, it is still true that mere presence of
assets of a debtor in 2 state docs not permit it to exercise jurisdiction

over debts unrcloted to such assets and without octher contacts with th= state,

True, the new California long-arm statute attributes jurisdiction 'on any
basis not inconsisteﬁt with the Constitution of rhis state or of the United
States".ds It 1s, however, highly questionable whether due process permits
jurisdiction over absent and non-resident debtors merely on the ground that
the debt may be collected from assets within the state. All the arguments
;gainst‘quasi—in—rem jurisdiction (hardship on the non-resident defendant
hecanse nf the need te defend) would be magnified by surh a reading of the
due process clause and nothing in the more recent decisions of the Supreme
Court expanding the scope of personal jurisdiction authorizes such extreme
latitude, Personal jurisdiction is based on the existence of minimal con-
tacts justifying the exercisg of personal jurisdiction in the particular
action. Presence of assets in itself does not seem to amount to the requi-
site contact justifying the neglect of territorial limitations on the ad-
judication of ordinary debts.46 Modern long-arm statutes such as those of
New York and Oregon grant personal jurisdiction on the basis of presence
of assets only if a) the assets consist of real estate and b) the action
arisaes from the ownership, use or possession of such'property.&?

Accordingly, it must be concluded that in many cases there is stil} a

need for quasi-in-rem jurisdiction and for attachment based on jurisdictional

needs, Conversely, in numcrous cases of non-resident defendants, the former
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jurisdictional need for attachment has been eliminated and in these cases
the question of whether merc non~residency should still be a sufficient
ground for the attachment of assets becomes a substantial new problem.

B. Resident Attochwment

Resident attachaeent is not needed as the only direct road to reach
assets, but it is a convenient remedy for the creditor to protect himself agaimst,
inter alia, |
. a) dissipation of assets by the dehtor;
b) couversion of non-exempt assets into exempt assets;
c) acquisition of priorities by either creditors or purchasers;
d) insolvency and resulting equality of distribution, provided
that bankruptey petition is filed more than four months after
the levy.
.Considering that attachment before judgment is a harsh reledy, the
question necessarily arises whather and under what conditions a ereditor
should be entitled to these benefits. Certasinly the history of resident
attachment shows that the benefits listed under ¢) and d} are by and in
themselves not sufficient to justify an attachment. The benefit listed
ﬁnder b) is even less a justification for an attachment since a debtor is
entitled to convert nan~exemplt property into exempt property even on the
eve of an execution. However, the ground listed under a) furnishes a valid
justification provided there is a real danger of such dissipation. The law
of fraudulent conveyance affords no satisfactory protection. At any rate,
it is more efficient to lock the barn than to recover the horse.

C. Strategic Benefits

0f course, in addition to the actual 1&331 benefits afforded by the

_attachment, there are certain strateglc advantages. Attachment may prompt the
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debtor to pay a debt rather than to needlessly contest it. On the other
hand, a debtor may be eoerced inte paying debts which otherwise he could
and should reasonably and walidly dispute. In fact, the coercive element

ig tiie main reason for the recemt attacks against the remedy.

2

Some Lompsrative Observations
A. Enpland
It may be a surprise for most memhers of the American legal profession
to learn that comumon law procedure never adopted pre-judgment attachment as
a provisional remedy and that modern Enélish procedure until today has not
provided for pre-judgment attacﬁment. To be sufe, Foreign Attachment arose
in the Major's Court of the City of London and was transplanted from there
_into other city courts under varions borough customs.48 Ie, however, never
tock a foothold in Westminster Hall, although it migrated with ease to the
'colon:l.es.49 Admiralty was the only high court which used the procedure of
attachment as a provisional remedy, as its practice rooted in the civil law.
In 1869 the Judicature Commissioners recommended that the Court should
be given fhe power to order attachment of property of the defendant within
its jurisdiction, if the plainitff established that he had a valid claim and
that there was a need for restraint: |
"We think that a Judge should have power, at any time after
writ issued, upon being satisfied that the plaintiff bas a
good cause of action or suit, and that defendant is about
to leave, or is keeping out of, the jurisdiction to avoid

process, to order an attachment to lssue against any prop-

erty of the defendant which may be shown to be within the

50
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jurisdiction; such property to be relessed uﬁon bail given,

and in defavlt of bail to be dealt with as the judge may direct.

This power, which 1s analogous to that now vested iu the Court of

Admiraléy, may make the use of writs of Capias and Ne Exeat Regno

by the Courts of Common Law and Chancery {which are sometimes used

- oppressively) less frequemt. It may also reﬁder the retention of
the process of foreign attachment in The Lord Mayor's Court of the

City of Loadon unnecessary.“Jl

This recosmendation was not acted upon. In 1969 the Cowmittee on the
Enfcrcement of Judgment Debts {under the chzirmanship of Mr. Justice Payne)
revived this recommendation and proposed that the judge be given pover to
.issue injunction to restrain disposition or transfer out of the jurisdiction
of assets before judgmcnt.52 Such power should be subject to the following
cgﬂditions:

1) The order should be made by a judge of the High Court
or the county court, who should have an unfettered dis-
cretion so that he can prevent his wide power from being
abused or used appressively. |

2} The creditor should satisfy the court by affidavit or oral
evidence on cath that he has a good cause of action sgainst
the debtor.

3) He should satisfy the court by the same means that thé debtor
has property available to meet the judgment in due course, in
full or in part, and that-there is probable cause for believing
that the debtor is about to dispose of the same, or to transfer

it out of the jurisdiction or otherwise deal with the same s¢ as

to defeat the creditor’s claim.




4)

5)
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The order should only be madé after the writ or surmons

has been issued, or alﬁﬁrnatiwely on terms that the writ

or sumions should be issued on the next day on which the
court office-is opon.

There should be power to order the attendance of the debtor
at the court and, if need be, to detain him until he has dig-~
closcd the whereabouts of the property and lodgad it in safe-

53
keeping, or otherwise given security as approved by the court,

B. Other American Jurisdietions

California is one of the most permissive jurisdictions in providing

fqr attachment.

. 54
. In New York attachment may issue in any action for eight statutory grounds,
(:: viz. for the reason that
1) The defendant is a foreign corporation or not a resident

2)

4)

or domiciliary of the state;

the defendant resides or is domiciled in the state and

cannot be personally served despite ﬁiligent efforts to
do so0;

the defendant, with the intent to defraud his creditors
or to avoid the service of summons, has departed or is
about to depart from the state or keeps himself concealed
therein;

the defendant, with intent to defraed his creditors, has

assigned, disposed or secreted his property, or removed it

- from the state, or is about to do any of these acts;

the defendant, in an aetion upon & contract, express or

implied, has been guilty of a fraud in contracting or in-
curring the 1iabilify;
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6) the action is based upon the wrongful reczipt, convarsion
or retention, or the aiding or abetting therecf, of any
property held or cwned by any governmental agency, including
a muhicipal or public corporation, or officer thercof}
7} the cause of aclion is based on a Jjudguoent, decree or order
of a court of the United States or of any other court which
is entitled to full faith and credit in this state, or on a
judgnient which qualifies for recognition under C.P.L.R. art. 53;
8) there is a cause of action to recover damages for the comnversion
of personal property, or for fraud and deceit. Th§ "oxder of
attachment" is issued, upon wmotion, by the court.5 The motion
56 '
must show, by affidavit and such other written evidence as may
be submitted, that there is a cause of action and the one or wmore
groundé for attachment that exist and the amount demanded from de-
fendant above all counterclaims. The order may be granted without
notice before or after service of summons at any time before judg—
57

ment . If attachment is ordered prior to the service of the

summons, service of the summons or first publication thereof
58
must be had within 60 days.

New Yoré law thus is noteworthy because of the fact that
1} attachments are judicial orders.
2) there is no attachment against resident debtors, unless there
is some past or expected fraudulent or opprobrious conduct.
The only exceptlon relates to actions on foreign judgments,
but in this case attachment is really 2 form of execution.

Of course, the fact that New York permits non-resident attachment with-

out additional gualifications has created troublesome gquestions spelled out
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in the.concurring opinion of Justice Breitel and in the dissenting opinion

of Justice Burke in Simpscn v. Loehmann, 21 N.Y.2d 3053, at 314 and 316, 234

N.E.2d 669, at 674 and 675 (1967).

59
In Pennsylvania likewise domestic attachment is abolished  and attach-
: 60
ment is either "foreign attachment” {non-resident attachment) or "fraudulent
61
debtor's attachment”,

Foreign attachment is available in any action, other than an action ex
delicto arising from acts committed outsi#e the Commonwealih, in which the
relief sought includes a judgment or decree for the payment of money.62

Frandulent debtor's attachment méy issug in four cases,ﬁ3 viz. when
the defendant with intent to defraud the plaintiff

1) has vemoved or ig about te remove property from the juris-
diction of the court;
2) has concealed cor is about to conceal the property;
3) has transferred or is about to transfer property;
4) has concealed himself within, absconded, or absented
himself from the Commonwealth. i
Both foreign or fraudulent debtors attachment may be either original6

65
0T mesne Process. The writ of attachment, whether foreign attachment or

fraudulent debtors attachment, is issued by the prothonotary upon filing
56
with him a praeccipe for the writ. The praecipe in fraudulent debtor's
67
attachnent must be accompauied by a cowplaint and a bond, while in foreign

attachment no bond is required and the complaint may be filed within five days -
68
after the filing of the praecipe.

Jurisdictions in which attachment and garnishment are separate remedies.

Tt should be noted that in a few jurisdictions attachment and pre-judgment
garnishment are separate proceedings with different prerequisites and scope of

applicability.
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. Tais, for example, is the case in Hashington. In that state attach-
ment and garcishment arve regulatcd by two differcat chapters of the Revised
69 70
Cod:, A writ of attachuent may be issued in 10 classes of cases. Two
of them arc In éffect foreign or non-resident attachment, seven others in-~
volve some type of fraudulent or opprobrious conduct., Resident or domestic

attachment without such conduct is authorized in actions on a contract,

express or implied. This expansion, however, was added only by an amendment
71

of 1913, Pre-~judgment parnistment may issue in two cases: a) where an

originai attachment had been issued and b} where the plaintiff sues for a

debt and makes an affidavit that the debt is just, due and unpaid, and the

garnishment applied for is not sued out to injure either the defendant or

garnis‘hee._:,’2 Garnishment thus has a much broader scope than attachment and

is aqthorized in any action, whether against a feéident or non-resident, on

73 '

zn "indcbtedness',

In 1969, as a result of the Sniadach case, the Washington legislature
reenacted the garnishment law limiting pre-judgment garnishment of earnings
to non-resident and frauvdulent debtors.M .

-\ similar situation exists in Wisconsin. In Wisconsin attachment and
garnishment are governed by different chapters of the Revised Statutes.?s
While attachment is limited te actions against non-residen;, absent and
fravdulent debtors, subject to additionmal qualifications,? garnishment ma:
be resorted to in any action for damages founded on contract, express or 13-
plied, and in tort actions where a writ of attachment could issue.?? In dher
words, while a writ of attachment cannot issue in actions of fesident defa-
dants subject to service upon a contract, 2 garnishment summons will issue

in such case.

In 1969 the garnishment statute as relating to wages was amended to take
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78
care of the mandates of the Sniadach case and the Pederal Consumer Credit
: 79 ) ‘
Preotection Act. Prejudgment garnishument action affecting the earniags of

the principal defendant were probibited, except by authorization of a judge
upon a showing that no persomal service on defendant was poszible. Even in
that case no judgment is permitted unless the sumuons in the pain action was

80
- received by the defendant from his employer.

3+'

The Snizdach Case and Its Aftemath.

The law of attachment of various jurisdiections has been the subject of

occasional attacks on constitutional grounds but until Sniadach v, Family
: 81
Firance Corporation no fault had been found with it by the Courts, although

public opinion 4id not always react so conplacently.  The most celebrated
82
prior case of that type was Ownbhy v. Moresn. In that case the foreipn

attachment law of Delawnre was challenged as violative of due . process,
because it barred deferdant from defending the suit without giving security
in the amount of the property attached. The Supreme Court held that this
procedurs, because of its ancient origing did not run afoul of the mandates
of due process, despite the herdships it caused in the individual case.
Counsel for the winning party {subsequently Chief Justice) Stone, however,
nearlyémissed his appointment to the Court because of his role in the 1igig~
ation. 3 Snisdach brought a new approach by the Court.

In Snladach, the Wisconsin garnishment law, es applied to pre-judgment
garnistment of wages, was attacked as unconstltutional and the Supreme Court
sustained the attmck. Unfortunately the case presented an accumulétion of a

long list of aggravating circumstances end the precise scope of the Supreme
84

Court's mendate is much debated, both in subsequent decisions and by
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commentators.

he principel opinion, written by Mr. Justice Douglas, listed & number
of groﬁn&sbiiﬁgk cumulatively rendered the garnishment violative of due
Process:

1) the Wisconsin statute permitted garnishment of assets without notice
and hearing pricr to the lovy;
2) the levy deprived the dewior of this enjoymernt of the assets;
3) even after the levy the deblor could not obtzin release of the levy,

unlees trial on the merits was had'énd the debtor wonj
I} the acsets consisted in wmges;
5} the state had a very paliry exeaption sfatute;
6} the claim to be secured by garnishment included collectlon fees;
7} debtor was & resident of the forun and readily sublect to in perscnam
Jurlsdiction;
for

&) no situation calling jprotection of the creditor was presented by the Iacts.
Hence in view of the toitality of ithose aggravating conditions the absence of
notice and hearing prior to the taking was held to be fatal. To what extent
sbsence of certain of these sggravating featurés miéht dispense with the
need for prior hearing remains conjectural. If, for instance, the assets
were land, no rotice and hearing prior to an attachment thereof.might
be necessary, since attachment of land does not deprive the debtor of his
enjoyment but only affects his power of disposition. It should he noted
however, that the lack of potice and prior hearing in the case before the
Court was held to be & viclation of due process, even by the majority opinion!86
although the opinion stressed the fact that tﬁe Wisconsin act did nol permit
a hearing on defenses of fraud or other grounds even in the-interim between

87

garnistment and trial on the merits.
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Hr. Justice Perlan, in a concurring opinion, itook painz fto explain on
wvhat basis bz Joined in the majoriiy opivion., He stated tihat "due precens
is afforded only by the ¥ivds of 'wotice' and 'hkeardng' which are aimed at

ectablishing ihe walicity, or at leuni the probeble wvelidity, of the vuder-

dylvg elaln ageinst the allessd debior wefore he can be deprived ol his

property or ils unresiricted use.” I stated explicitly that ithe werc
"fact that reliced from ithe grrnishacnit may have boen svailabls in the
interim under less clear clrcumstances™ did not cuffice to meet his objec-
tions. Although the presence of special circumstances might dispease witlh
the necessity of notice and a pricr hezring,in the case before the Court
such eircumstances were not shown angd the dsbhior wes "deprived [of] the

usg of the garnished portion of her wepes during the interim period between
—_ a8 ‘ _

the ga:ﬁiahmcni wnd the celoinnticn of the maln cult.™

It may be mentioned thet Snizdach vas to & certain extent foreshadowed

by the dissents of Mr. Justice Doﬁglas {joined Ly the Chief Justice aﬁd
89

Mr. Justice Rlack) &nd by Mr. Justice Brennan in Henner v. De Marcus.

In that case sn execution sale was mttacked as violative of due process

because under appllcablt law no prior notice had been given to the judgment
90
debtor, Under Endicoti Johnson Corn. v. Entyclopedia Press no stich notice

was constitutionally reguired. Certiorari was grenied to determine whether
Endicott should dbe overruled. ﬁfﬁer hearing on the merits ihe Court, by =
per curiam opinion, dismissea the writ as improvidently granteﬁ. Thg dis-
senting Justices wrote opinions to the effect that the Court should have
determined in the posture of the éase before it whether Endicott should

be overruled.




Mf. Justice Douglas stated that the continued velidity of Endicoth was
sguarely presented and that subsequent develomsents in the law of due process
recuired & reconsideration of the rationale of Endicott.

"Qinee ihe Endicott decision, thers has been not only an expsnsion of
.t‘he sbope of the notice reguirement 1tself . . . but & new approach to the
constitutional sﬁfficiency of the means of giving notice in particular types
of cases’ . . ."91 "he Epdicott rationale that a party who.bhas litigated
8 case and .had -1 ,judgnent taken against him is deemed, for purposes of due
process, to be on notice of further proceedings in the same action was",

92 a3
as Mr. Justice Douglas stated, "rejected in Griffin v. Griffin" with

respect to proceedings to obtain judgment and execution for alimony arrears.
Hence he intimated that there was no more reason to still accept the Endicott
fiction of constructive notice becaus af knovledge of the unucrl“:r.ng Judgnent
in ordinar:,r execution proceedings, especially under state lews which afford
the execuiion debtor the privilege of specifying the property to be sei:_zed on
execution. Mr. Justice Brennen did not indicate why the Endicott rule was
ripe for reconsideration but shared the other dissenters’ view that it ought
to have been reappmised.gh

In view of the cumulative approach wrsue& by Mr. Justice Douglas in

'Snisdgch, disagreement has arisen whetlher notice and heering is required

prioi- to any attaciment, or only prior to any attachment againsi residents or

only to any sttachment of wages against residents. The Supreme Court of
95
Arizone, in Termplzan Inc. v. Superior Court of Maricopa County held that an

order by the court below which denied a 'writ of mandemus 1o compel the clerk
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to issuc a writ of garnisiment (of the pre-judgment type) uitﬁ respect to woges
as well as properiy other thon wages Qithout pricr notice snd hearing "went
beyord the scops of the grind:on opinion” and vacated the denial of the writ
of mzndamus 0 tke cxbtent tﬁaﬁ 3t externded to property other than wapes.

The Court of Appsals of that staté had come to the opposite gcsult in s

prior case involving & garnishsent of an aecouni rcceivahleg which there-

fore to that exteni seems to be overruled by the leter Supreme Court judgaent.
Another Division of thé Arizousa Court of kppcals reached the lotter conclusion.gT

The opposite result was reached by the Supreme Court of Wiscoasin., In

Larson v. Fetherstone that court held that the Snisdach rule also applied to

thg garnishment of property other than wages, especially bank deposits. The
court buttressed its holding with the following line of reasoning:
I"glthough the mejority opinion in Snledach makes coﬁsider&ble reference
to the herdship of the unconstitutional procedure wpon the wage-earner,
ve think thal no valid distinetion cen be made between gernishment

of woges end that of otker property. Clearly, a due process viclation
should not depend upon the type of property being subjected to the
procedure, Under the respondentd' contention wages in ihe hand of

the employer would be exempt from pre-judgment garnishment, but vages

deposited in e bank or other finaneial institution would be subjlect
99 .

to pre-judgment garnishment.
. _ 100
In Californis the Supreme Court has held twice that pre-judgment attach-
ment of wages under the applicable statute was vieolative of due process,
despite the requirement of an eight-day advance notice to defendant. On the

other hand, the Court refused to rule on the validity of section 537 as
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applied to attachment of property other than wages in an action brought by

the Attorney General in a writ of mandate, resting this refusal on the

ground that the preceedings were tantamount to a request for an advisory
101 _
opinion.

The lower courts of California have reached conflicting resulis as to

the applicability of the Smiadach rule to property other than wages. In
02

Western BRd. of Adjusters, Tnc. v. Covina Pubjishing Co. plaintiff in an

action on a promissory note and on a contract, express or Implied, attached
certain residential property and personal property (equipment, merchandise
and accounts receivable). It was argued, inter alia, in reliance on
Sniadach, that the remedy of attachment in suits of this nature was
unconstitutional. The D.C.A. (First Dist., Div. Four)} rejected this con-
tention: "The cited case is limited to wages. The situation in contracts
such a2s sales of merchandise is nc£ of constitutional dimension. If there
is to be any change in the law, it should be implemented by the legislature.”
Although the statement Is somewhat oblique, it gaems to say that resident

attachment of property other than wages does not require prior notice and

hearing. The contrary result was reached in Leary v. Heard (Mun. Ct. of

103
Alameda County, 1969), a decision which extended Sniadach to attachment of
104
agsets other than wages., In Washington the question was left open. In

the District of Columbia it has been held that foreign attachment was not

outlawed by Sniadach, but the opposite result was reached by the Superior
105
Court of Delaware.

Considering this conflict of judicial opinion about the scope of

Sniadach it is, perhaps, illuminating to look at the treatment of McKay v.
106
MeInues by Justices Douglas and Harlan. In that case the Supreme Couxt
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afficmed by 2 per curiam opinion & jJudgnent 6f the Supreme Court of Maine
upholding the constituti nallty of the Mainre attachment law in a case
involving the atinchrent of deferdant'’s rozliy and shares of stock,lOT
The sttzchnent had been issued as the oripgingl writ in the respective
action and a2 separalc summons had subsequently beeu served on defgndant
who apparently wos a resident of Maine. ?he procedure followedlu- had
been established in Meine at leasti since 1821.109 Neither the state supreme court
nor the U.S. Suprerme Court found fault with the proéedure. In Snisdach
Mr. Justice Douglas did not challenge the comtinued wvalidity of McKay v.
MeInnes, but mercly observed Lthat "a procedursl ruie that may satisfy due
process for attachments in general . . . does nol necesserily sstisfy due
process in every case.“llO Mr. Justice Harlan, conversely, guestioned the

euthority of the derision by articulating his wnwillingreses "lo toke the

wnexpiicated per curiam in MeoKey v. MeTones {citation omitted) as vitiating

or diluting of these essential elements of due process” {i.e. notice and

hearing prior to measures depriving defendant of the unrestricted use of his
111

property}.
In the lipght of these authorifies it canpol be considered as setiled
that all pttachment without notice and hearing is prohibited by due process,

especially if the effect of the attaciment does not interfere with the use

4

of property, as with the attachment of realty.
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5.

Policy Issues

1, The first dctemmination to be made is the scops of the statulory

revision. Although the revision is prompted by the holding in §E§§E§Eﬁ
it would not seenm advicable 1o predicuﬁe the extent of the revision
s0lely on the nebulous scope of the mandates of Sniadach. It appears
to be preferzble to reconsider the éppropriate scope of attachaent
also in the light
a) of the jurisdictional changes brought about by the new
long-urn statute {C.C.P. § #10.10 as amended by Cal. laws

1969 ¢h. 1610 § 3)

b} of & new assessment of the relative weight of the
creditor's needs or conveniences and the debtor's needs
for, and legitimate interest in, an unsbridged use of his
property.

Tn my opinion both A.B. No. 1602 and A.B. No. 2240 fall short of a
general re-appraisal of attechment . in CaY¥ifornia. A.B. 2240 and

A.B. 1602 are meinly based on different readings of Sniadach.

A.B. No. 2240 essentially eliminsted attachability of wages before
judgment and otherwise left the scope and procedure relating to the

issusnce of attachment unchanged.

A.B. No. 1602 likewise suppressed pre-judgment attachment of wages

but, in addition, provided for notice and prior Judicizl hearing in cases




of resident sitarhnent. The bill 434 not redefine the scope of non-
resident attachrent or resident atitachamomt, although it expanfied the
scope of fraudulent debtor's attaciment by adding the case of a.

fraudulent dispositicn of assets.

Apparently even Bill Ho. 1602 did not foresee any constitutionzl
dargers from the suthorizalion of ctiechrent withoul notice or hemring
against non-residents who ere subject to in personsm jurisdiction under

G.C.7. § 410.10, a5 amended.

Tt 1is respectfully suggested that these bills do not meet the need
for a re-appraisal of pre-judgment attschment and are subject to doubts

85 Lo their constitutionaliiy.

Wi better support for the approach suggested here could be cited

than the lsment of Chief Justice Fuld of the Court of Appeals of New York
1z
in Sinmpson v, Lochmann H

"aimost half a century ago, Chiefl Judge Cardozo begaen his famous
article, 'A Ministry of Justice' (35 Harv.L.Rev. 113), with the
statememt that 'the courts ere not helped =s they could and ought

to be in the adeptation of law to justice'. Sometime thereafte;;

the New York Legislature created a law Revision Cammission, and more
recently, the State's Judicial Conference appointed an Advisory Com-
mission on Practice and FProcedure to make studies and recommend
changes in the rules and statutes governing ocur law. Revision of the
bases for in personam jurisdiction has been the subject of recent

major legislative changes. The bases for the exercise of in rem
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jurisdiction, however, have been carried over into the CPLR
from the Civil Practice et with 1little chonge. Under ilhe
eircumstonces, it would be both useful and desirable for the
law Revision Commission and the Advisory Comwltiee of the Judie-
igl Conference, jointly or separctely, to conduct studies in

depth and nake recommendations with respect to the impact of

. in rem jurisdiction on not only litigants in personal injury cases

2'

and the insuranceindustry but also our citizenry geserally. In
the course of such studies, consideration will undoubtedly be
glven to the relationship inter se of in rem Jurisdiction,

in personam jurisdiction, and forum non conveniens,"

If such broad scope of the revision is approved, three major chenges
1n3

in the scope of attachment should be considercd:

a)

e) abolition of dumestic (wesident) attachment;

b} expansion of fraudulent debiors' attachment, whether in
case of residency or non-residency;

¢} restriction of foreign (non-resident) attachment to cases
whera the non-resident is not subject to personal jurisdiction,

i.e., to cases of "jurisdictional” atiachment.

A great desl can be said in support of such changes,

The abolition of domestic attachment would bring California in line

with the laws of New York snd Pennsylvania. Why should a craditor be

sble to attach goods of a resident debtor, unless there is & danger of

fraud or dissipation of assets? Although the Court in Spiadach refused




to "sit as & superlegislative body" and Tocused on the denands of
procedural due process in terus of notice and prior hearing, the
Court in effect materislly affected the scope of domestic attachment,
since it failed to substantiste the reguisite extent of the hearing,
Obviously, if recident attachwment must be prediceted upon s prior full
dress.hearing, such determination would be tantamount to & determination
on the merits, econverting the atiackment into an execwution. Althoﬁgh as Jusi-ce
Harlan intiﬁated, the oblect of the ﬁearing may be less comprehensive
and airm only at the determinat;on of the "probable validity of the
elaim,” 1%t still would seem that damest%c attzchment in the absence of
Bctual badges of fraud would necessitate an undesirabig duplication of
Judicizl effort that is really not warranted by the needs of the creditor,
who, of cour:e, loses an avenue of securing priorities over competing
creditors.ll

Perhaps one type of claim might deserve protection by domestic

attachment even in the absence of badges of frauvd: claims for arrears

in support and maintenance.

Short of this possible type of action C.C.P. 537{1) should be

repealed in toto.

b) The restriction of foreign attachment to Jurisdictional attachment,
i.e., cases vwhere no personal jurisdiction over the deferndant exists,
would likewise be a step towsrds dbringing attachment back to its trad-

itional scope. Until the twentieth century personal jurisdiction was
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predicated on either residence or temporary presence. Jurisdiction
over a non-resident who was not present could only be obtained by
attachﬁent Sf hi; acsets found in the forum. Such jurisdiction was a
limited or "quasi in rem' jurisdiction: The judgment, if in favor of
plaintiff, was only val&d and effective in the amount of the value of
the property that was actually and validly attached. Any excess indebt~
edness copld not be adjudicated with fuli faith and credit effect, neither
wasla judgment in favor of the dafendant entitled to such recognition. Of
course, a general %ppearance would convert quasl in rem jurisdiction into
personal jurisdiction,l15 but without such submission a éuasi in rem judg-

ment, (often a default judgment) was net entitled to full faith and credit

. and did pot bar a second action. Hence the defendant was subject to multiple

Jitigation for the same cause of action.

Racent dafelopmcnts have greatly expanded the scope of persviaal jurlis-
diction and this extension occurred with the gsanction of the U.S. Supreme
Court.116 It would seem that whenever personal jurisdiction exists plaintiff
ghould noﬁ be able to restrict it to quasi in rem jurisdiction by unilateral
choice.ll? Hence in all these cases non-resident attachment has lost its
jurisdictional character. The reason why, generally speaking, the avail-
ability of persomal jurisdiction should bar resort to quasi in rem juris-
diction is the splitting of the cause of action that results from the
limitation of the adjudication of mopetary claims to the value of the
attached assets,

There are apparently, however, still situations where no personal

jurisdiction exists and attachment is necessary for the acquisition of in

rem jurisdiction. These are the cases of causes of action where no ainimum
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centacts with the state.exist except the presence of asseis from which
the judgment could be collected.lls In these cases attachnent based on
gon-residence alone still has a ralson d' etre and should be retained.
This should evenlbe the case where the presemce of attachable assets is
due to the presen;e of the defendant’s debtor, i.e. the famous Harris v,
gggg}lg situation., Despite the many attacks on the rule of that case,
it is not reccommended to bar attachment in such cases.

In all cases, however, where sttachment 1s not a prerequisite to
jurisdiction because of the availability of in personam jurisdiction,
non-residence of the defendant should no longer remain a separate and
independ ext ground of attachment. Attachment in such cases should only
be authorized, if there 1s reasonable dangér of fraudulent conduct. In
athe; words, where in personam jurisdiction is obtainable resident and
non~resident defendants shoyld be on equal footing.

Special copsideration must be given in this context to the new rule
relating to authority of declining jurisdiction on the basis of the doc—
trine of forum non conveniens. C.C.P., § 410.30 empowers a court upom
finding that the action should be heard in 8 forum outside the state to
stay or dismiss the.action in whole or in part an any condition that may
be just. The court in the case of a stay or dismissal on the grounds
specified in that section should be able to order that the assets of de-
fendants situated in the state are subject fo attachment and that the
further proceedings thereon are stayed pending the disposition of the con-
troversy in another forum. Although there might be nc danger of fraudulent
conduct on the part of the defendant, the mere delay caused by the necessity
to initiate prnceedings'elsewhere might, in the discretion of the court,
justify the granting of a writ of attachment. Although actually this

power of the court is already implicit in- section 410.30, it might be

spelled out in the attachﬁent statutes.
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é} 1t is recommended that the grounds of so-called fraudulent debtor's

attachment be retained and expande&. |

At presegt the broad scope of attachment, i.e. attachments in any action
upon a2 contract express and impliéd or in any action to recover a sum of money
as damages arising from an injury to or death of a person or damage to property
in this state in consequence of negligence, fraud or other wrongful act, is
available in addition to cases of non-residence

1) if defendant Las departed from the state

2) if defendant after due diligence canmnot be found within the state

3) if defendant conceals himself to aveid service of summons.

A.B. No, 1602 qualifies ground 1) by adding "with the i{ntention not to
return” and adds a new ground 4) if defendant "with the intent to defrsud
creditors or defeat just demands has remuvéd or is about to remove his prop-
crty from the state or has assigned, secreted or disposed of his property of
is about to do so.”

It seems that the first change proposed by A.B. No. 1602 is ill-advised.
A defendant who has departed from the state from the state *with the in-
tention mot to return" has ceased to be a resident. Hence this ground as
changed in ﬁ.B. No. 1602 would'only duplicate the ground of non-residence.
Tt should be noted that departure from the state formerly was a ground for
service by publication, C.C.P. § 412 (prior to its repeal). This ground is
now deleted, C.C.P. § 415.50.

In New York departure from the state is a ground for attachment if the
departure was "with intent to defraud his creditors or to aveid the service
of the summons". 1In addition, imminent departure with such intent likewise
suffices, C.P.L.R. § 6201 (3). A similar rule applies in Pennsylvania.

"120
Fravdulent Debtor's Attachment may be issued eohen the defendant with
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the inteat to def:zacd Lhe wladuiadd
1) has removed or is aboul to remove propevity {rom the
jurisdiction of the court;
2Z) has conceaied or is about to concesl property;
3) has transferred or is about to transfer property;
4} has concealed himself within, absconded or absented himself
from the Commonwezlth. |
It is recommended that California adopt a statute similar to that of
New York or Penmsylvania, with the modification that not actual "intent to
defraud" is regquired, but wmerely that the transfer, concealment and de-
parture occurs under circumstances which warrant ;he inference tha£ the
act was done with the intent to frustrate the collection of a ciaim or

escape adjudication.

3. It is recommended that no pre-judgment garnishment of unpaid wages be
authorized. |
a) A rule of that type has been accepted both by A.B. No. 2240 and A.B,

No. 1602. A.B. No. 2240 eliminates garnishability under a writ of
attachment of "all earnings of the debtor due or owing for his per-
sanal‘services",l21 while A.B. No. 1602 excepts “wages or fees for
personal services“,122 without distinguishing between unpaid or paid
wages.
An exception of paid wages which might be traceable into a bank
account presents special problems that need separate attention and

separatc policy decisions. The general exception should apply only

to unpaid wages.
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c)
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Even with respect to unpaid earnings from personal services
it may'be a question whether the exception should be & flat
exception or one that is subject to llmitations as to pay
periods or amount. It is conceivable that without such
qualification a large fee which is ecarned but not paid over
escapes attachability even in cases of threatened fraud.
Since thé exception, however, applies only o pre~judgmént
garnishment, no specific statutory.limitations seem to be

advisable, leaving it to the equity power of the courts to

make special orders in cases wlere there is no hardship on

the debtor but danger for the creditor.

The exception should apply regardless of whether the defendant
is a resident or a non-resident of the state. ‘While Sniadach
invelved a resident wage-earner and the majority opinion laid

gtress on that fact, the hardship that prompted the ruling in

Snladach may exist with equal oppressiveness in cases of non-

residents: If, for example, a New York resident is entitled to

earned and unpaid wages with an employer ﬁho is slso engaged in

business in California, a plaintiff should not be able to resoxt
to quasi in rem jurisdiction by garnishing the defendant's wages
in California. Even where a debtor has earned wages with a local
employer in California and is a.resident in a neighboring state,
a plaintiff should not be able to reach unpaid wages before judg-
ment. There seems to ﬁe no reason why pre-judgment attachability
of wages should depend on residence or non-residence. It should

be recalled that state courts have split on the constitutionality
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of wage attachments without notice and hearing in cases of non~
residents; the constitutionality was rejected by the Superior
Court of Delaware, while it was upheld by the Court of General

123
Sesgion in the Distriet of Colambia.

4. A writ of attaclment should issue onlv upon an order of a

qudicial cofficer to that effect.

it is recommended that writs of attachment should no longer be
issued by the clerkrnf court upon his own determination that the pre-
requisites of the issuance of a writ of attachmenﬁ are complied with.

The issuance of the writ should be ordered by a judicial officer (judge,'
justice or referee) if the requisite showing (sce infra no. 5) has been
nade.

Since the proceedings arc summary in unaluce, referees should be
permitted to make the requisite determivations and erders in analogy to
the provisions goverming supplemeutary proceedings (C.C.P. §§ 717 et seq.)

A similar procedure is prescribed in New York.lza In that state
_ orders of attachment are made by the court. According te the comments by
Weinstein, Korn and Miller:125

"Whethér or not an order of attachment will issue in

a particular case has traditionally been a question
addressed to the discretion pf the trial court; even

if the plaintiff's cause of action clearly falls within

one of the classes of actions in which attachment is avail-
able, he 1s not entitled to an order as a matter of right ...

The exercise of the trial court'’s discretion may be reviewed

by the Appellate Term or the Appellate Division.”




6. Prior potice amd hearving

a) The motion for an order of attachment chall be accompanied by

an affidavit of the kind heretofore reguired by C.C.P. secticn

538 (with certaiu amendments} and by an undertaking as heretofore

required by section 539.

The judicial officer shall not issue an order of attachment unless

he is satisfied that plaintiff has shown

1}

2)

3)

that the court from which the order of attachment is

sought has jurisdiction in the action cither apart from

the attachment (in personam jurisdiction) ox on the basis

of the attachment (quasi in rem jurisdiction);

that one or more of the grounds of attachment provided

in section 537 {as proposed to be amended) exist

that there is prima facie proof showing 2) that plaintiff
has 5 valid cause of action, b) that defendant is in-

debted to plaintiff over and sbove all legal setoffs

or counterclaims in the amount for which the attachment

is sought and that this amount exceéds $200, c¢) that the
motion for attachment and the cause of action are not
prosecuted to hinder,delay or defraud any creditor of
defendant and, d) that the indebtedness claimed is neither
discharged by a discharge granted im a prior banquytcy pro-
ceeding nor the action thereon stayed in any proceeding undex

the National Bankruptcy Act.
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b) Except in the case where the attachment is sought to obtailn quasi
in rem jurisdiction over a non-resident, the order of attachwent
shall lssgé only upon notice and opportunity of a prior hearing
to defendant. The notice ghall be served on defendant with a copy
of the motion for an order of attachment and the affidavit. The
notice shall specify

l)-the title of the court in whichrthe action is pending;

2} The name and parties to the action;

3) that one of the parties, as named, has filed &
motion for attachment;

4) that a hearing is scheduled on the motion at the
time end place indicated;

5) that the defendant may appear in person or by
attorney to show any cause why the attachment
shall not issue;

' 6) that in the absence of any showing as specified in 5)
| an oxder ﬁf attachment as requested may be granted,

cs In the case of an attachment sought for jurisdictional purposes the
order shall specify that a hearing on the order will be held at a
time and place indicated and that the writ will be vacatgd, 1f the

defendaut shows that it was issved without sufficient cause,

The party obtaining the order for the writ shall show within ten days
from the issuance of the order that all reasopable efforts have been
made to notify defendant of the order; otherwise the order shall be
vacated for lack of sufficient cause.

Vacation of the writ for lack of sufficient cause is a ground of

vacation different from vacation because of improper or irregular
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jssuance-as envisaged by C.C.P. section 556, see Burke v. Superior
126
Lourt.

7. Authorization of preliminary restraining orders and other provisional

relief

Since it is propcse& that in all cases, except in cases of jurisdictional
attachment, an order of attachment may issue only after prior notice and
hearing, it is necessary to authorize the'courf to issue preliminary orders
ex paste ﬁo prevent dissipation of assets where such proiisional protéction
is veeded in order to safeguard collectibility.

Such orders would prohibit the transfer cor other disposition of assets

or authorize measures less drastic than outright seizure of chattels or

.freezing of accounts. This recommendation is in accordance with that of

the Comnittee on the Enforcement of Judgment Deﬁts, discussed in the chapter
dealing wiitl the compatative aspects of attachment.

In a vast number of jurisdictions it has been held that the provisions
governing attachment furnish an adequate remedy at law and that the courts
have no power to enlarge or supplement the pre-judgment rellief provided by
the attachmeu! statutes in actions for the recovery of money by issuing re;
straining orders or other equitablie relief (so-;alled equitable atta¢hment.127
Alfhﬁugh California apparently has never ruled squarely on that issue, the
cases show a reluctance to grant equitable relief to prevent fraudulent
dispositions in actions for the payment of money.lza it is therefore
recommended that the courts be expressly empowered to grant approprizte

relief while the determination cn the issuance of an order of attachment

is pending.

8. Attachment, so far as authorized, ghouid he available in any action

for the recoverv of monay

At present the California statute suthorizes attachment only in certain




3%

acticns. As has been discussed before, in the course of time the scope

of non-resident and fraudulent debtors attachment has been expanded té
such an extent aslto include practically any action for the recovery of
money, except actions for damege to property net within the state.  Calif-
ornia cases, however, haﬁe restricted tﬁe extont of that exception by hold-
ing, a) that it does not apply Lo cases where there is a waiver of the tort
and the suit is in assumpsit and, b} that the requirement of "injury to

129

property within this state” must be given a broad interpretation.

Since the doctrine of forum non conveniens now affords sufficient
protection against the necessity of defernding a damage action based on
injury to property not within the state in cases where otherwisé personal
jurisdiction or quasi in rem jurisdiction over such action exists, it

would seeﬁ that conversely a plaintiff should be entitled to an attachment,
if California is & proper forum and if there is either a danger that de-
fendant may dissipate or fraudulently dispose of the assets or the attach-

ment is a jurisdictional requirement.
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The leading case in that respect is, of course, Pennoyer v. Neff,

95 5.S. 714, 24 L. Ed. 565 (1877); sec Riesenfeid, Creditorsf Remedies
and Debtors® Protection at 180 and 312,

76 Harv. L. Rev. 303 (1962).

Rule 4e (1} and {2) as amended Jan. Z1, 1963.

Would the entry of a judgment under loag-arm jurisdiction give
jurisdiction over a non-resident and aheent defendant te compel

him to apply cut—-of-state assets to the payment of the judgment debt?

€al. C.C.P. § 41G.10.

See the statements on requisite minimum contacts by former Chief

Justice Warren in Hanson v. Denckla, 357 U.S. 235, at 251.

N.Y. C.P.L.R. § 302 (a) 3; Ore. Rev. Stat. § 14.035 (1) {c) and (3).

See Riesenfeld, Creditors' Remedies and Debtors' Protection. 177 (1967};

Mussman and . Riesenfeld, Carnishment and Bankrupicy, 27 Minn. L. Rev. 1

at 9 (1942).
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First Report of the Judicature Commiscioners {1869}, at p. 15.
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N.Y. C.P.L.R. § 6201, as amended in 1970.
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Case Supplement, 2% p. 18 note 3.

Iﬁo, L‘O‘t& I‘"o

“Where the tsting of one's proverty is s0 cbvious it needs no

extended argmment to coanclude that sbsent potice and a prisvr hearing
{italscs ours) this prejudgment gernichment procedure violates the

fundementul principles of due process”, 395 U.S8. 337, at 3k2.
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defense he may bave, whether it be fraud or otherwise", 395 U.8.

337, at 329.
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96

97
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100

101

102
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104

105

105 Aviz. 270, 463 P.2d 68 (in banc, Dec. 29, 1969).

Arnold v. Knettle, 10 Ariz. App. 590, 460 P.2d 45 (biv. 2, Oct. 28, 1969).
11 Ariz. App. 571, 466, P.2d 790, at 791 {1970).

44 Wis.2d 712, 172 N.W.28 20 {1369).

" McCallop v. Carberry, I C 3 903, 464 P.2d 122, 83 Cal. Eptr. 666 (1970);

Cline v. Credit Bucreau of Santa Clara Valley, I C 3 908, 464 P.2d4 125,

83 Cal. Rptr. 669 (15970).

People ex rel. Lynch w. Superior Ct. of Los Angeles, I C 3 910, 464

P.2d 126, 83 Cal. Rptr. 670 (1970).
9 C.A.3d 659, BB Cal. Rptr. 293 (1970j.
2 Pov, L. Rptr, ¥ 11,199,

National Bank of Commerce of Seattle v. Greem, 1 Wash. App. 713,

463 P.2d 187 (garnishment of joint bank account).

City Finance Co. of Mount Rainer, Inec. v. Williams, (D.C. Court
of Gen. Sess. 1969) 2 Pov. L. Rep. ¥ 10,388. The court did not
identify the property attached but the facts seem to indicate that
it was wages. Contra, Mills v. Bartlett, (Del, Super. Ct. 1970)

2 PO'V- Ll Rep- 1E 11'?46-
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168

109

110

11l
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113

r

279 U.S. 620 (1929).

Mzine, Rev.Stab. 1915, cu. 85, secs. 2, 12, 1T.

Maine, laws of 1821 Ch, %% Sec., 1. See also Blanchard v. Day, 31 Me.
Lok (1850) for the proccicre on original attachment.

395 U.5. at 340,

G5 1.8, at 3Ith.

21 #{.Y.2d 305, 236 N.E.2¢ Hl9.

The terms domestic sttachmznt, fraudulent debtor's attackment and non-
resident attechment are uzed to describe different eclzeses of grounds

of ettachment; domestic aitzchment permits attachment in action against
residents on the scle ground that the cause of action belomgs to a
definite class of trancsctions or events. In California, for example,
infliction of persoral injury to plaintiff is not a recognized ground

of domestic atteciment. Fraudulent debtor's attachment is based on the
ground that the defendant has allegedly engeged in conduet vwhich warrsnts
the 'substantial fear thal defendant mey obstruct the enforcement of the
Judgnent, unless provisional protection is afforded. Foreign attachment

is based on thp sole ground that defendant is a non-resident.
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11k,

115.

116.

117.

The pleintiff would also losc some possibility of protecting
himself against unperfected sccourity intefests, Cal. Commercial
Code, § 9-30(2)(6); yet, if need be the Code could be emended
by revertling to the Lradiiional extension of credit rule, which
may be preferable in any event, see A.L.I, Review Committee for

Article 9 of the N.C.0., Preliminary Draft No. 2 =t p. 3% and 35.

Farmers etc. Nat. Bank v. Superioi Court, 25 C.2d 842, 846

155 P.2d 823, Raps v. Raps, 20 C.2d 382, 125 P.2d 826; Judicial
Council Report (1969} Part 1, ch. 2, Revision of Title 5 {commen-
cing with section 405) of the Code of Civil Procedure relating

to Jurisdiction and Service of Process, 21 at 34.

Milliken v. Meyer, 311 U.S. 457, 61 S.Ct. 339, 85 L.Ed. 278 (1940);
International Shoe Co. v. Washington, 326 U.é._310, &6 5.Cc. 154,
80 L.Ed., 95 (1945); Mullane v. Central Hanover Bank & Trust Co.,
339 U.S. 306, 70 S.Ct. 652, 94 L.Ed, 865 (1950); McGee v. Inter-
national Lif¢ Insurance Co., 355 U.S. 220, 78 S.Cct. 199, 2 Ed.2d
223, See the detailed discussion in Judicial Council Report (1969)
Part 1, ch. 2, Revision of Title 5 (commencing with section 405) -
of the C.C.P. relating to Jurisdiction and Service of Process,

Appendix II, 68-91.

Under the Code of Civil Procedure, prior to the amendments of
1969, it was impossible to obtain a persomal judgment against a

defendant who was not a resident of the state at any of the three
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118.

119,

120

121

122

relevant times, specified in section 417. As a result only
2 limited or quasi in rem jurisdiction was available in such
case even if personal service abroad was made pursuant to

section- 413. See Atkinson v. Superior Court, 49 C.2d 338,

316 P.2d 360 (1957). That case held that California possessed quasi
in rem jurisdiction with respect to rights in 2 trust fund, although
the trustee (who had been subjectgd to personal service in New York}
had never been a resident of the state. In Atkinson the quasi in
Tem jurisdiction was not based on attackment but on the presence of
multiple relevant contacts with the state. It should be roted that
and personal jurisdiction, but held that despite the lack of in
perscnam jurisdiction gquasi in rem juriédiction was available.

The repeal of section 417 has eliminated thé troublesome and

unique distinction between "jurisdiction over a person” and Yower

to render a personal judgment”. Hence a plaintiff should not have

a choice between the two types of jurisdiction.

Accord, Judicial Council, op. cit. supra nptg 115 at p. 82,
198 U.S. 215, 25 8.Ct. 625, 49 L.Ed. 1023 (1%05).

Pa. Rules of Court, 1970, Rule 1286.

A.B. No. 2240, sec. 19 (revising C.C.P. § 690.6).

A.B. No. 1602, sec. 1 and sec. 2, revising C.C.P. § 537

and adding a § 537.1.
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128

129

Supra, note 105.
N.Y., C.P.L.R. § 6201.

7a Weinstein, Korn and Miller, Wew York Civil Practice

i 6201.13.
71 A.C.. 292, 2t 295 (1969).

See Riesenfeld, Creditors' Remedies and Debtors' Protection,

213 cases collected in 116 A.L.R. 270 (1938).

See City & County of San Francisco v. Market Street Ry. Co.,

85 C.A.2d 648, 213 P.2d 780 (1950),

Ponsonby v. Suburban Fruit Lands Co., 210 {a2l. 229,

Pac. (1930).




§ 537

Yoraft of Aweaded Sections 537 and 538

The plaintiff, at the time of issuing'the summons or at any time

afterward before judgnent may have the property of defendant other

than earnings for personal services #ue and owing attached as security
for the satisfaction of anyxjudgmentithat may be recovered, unless the
defendant gives security to pay suchéjudgment, as in this chapter pro;
vided.

A writ of attachment may be issuedéin‘ggz actioﬁ for the recovery

of money regardless of whether otherérelief is also sought if

a) the defendant is not residing in this State and

apart from the attachment not subject to the juris-

I N - N TS
ULCLALII OF LAE olali2;

b) the defendant under circumstanées which permit the

inference of his intent Eg_hinﬁer, delay or defraud

his creditors

(1) has removed or is about to remove property from
this State;

(2) has concealed or is abou# to conceal property;

(3) has transferred or is ab%ut to transfer property;
{4) has concealed himself wiﬁhin or absconded from
this State; 5 _ : .
c) the action is présecuted by thé State of California or
any political subdivision ther%of for collection of taxes
owing to said State or pulitic#l subdivision or for the.col-

lection of any wmoneys due upon'any obligation or penalty

imposed by law;




d) the action is prosecuted by the State of California, or
any political subdivision therdof for the recovery of funds
pursﬁant to Section 11680.5 of;the-Hualth and Safety Code.
In such cases, funds on the dcﬁendant's pecson at the time
of his arrest which are retainéd in official custody shall
also be subject to attachment;;

e} the action is upon any liabiliay,'existing under the laws
of this State, of a spouse, reﬂétive or kindred, for the
‘support, maintenance or care oﬁ.necessaries furnished to

the other spouse.

3.  If an action against a non-resident subject to the jurisdiction of

this State, is staved or dismissed bj the Court pursuant to Section 410.30

" "of this Code the court may ordex that a writ of attachment he issued by

the elerlt or dissve sveh writ if tharé 1s no clerk wirhont exiatence of

the groundsspecified in subsection 26 of this section.

§ 538 (subsections 3-6 all new)

1. A writ of attachment shall be issﬁed by the clerk of the court or
the justice where there is no clerk After a judge, justice or féferee
has ‘made an order that the writ beiissuedrupnn motion by the plaintiff;
2, The motion shall be accompanied bﬁ an affidavit by or on behalf of the
plaintiff, showing E

a) the facts specified in Sectiuﬁ%537 as prerequisites for the

issuance of the writ;

b) the amount claimed as owed by the defendant above all legal
setoffs or counterclaims or if an attachment is sought for

only part thereof, such partiai amount




(:: ¢} that the attachment is not socupht and the actien Is not
prosecuted to hinder, delay or defraud any creditor of
the defendant;
d) that the affiant has no information and belief that the
claim for the enforcement of which the attachment;is sought

has been discharped by a discharpe granted to defendant under

the Hational Bankruptcy Act or that the prosecution of the

action has been staved in a proceeding under the National
T

"Bankrupt Act.

3. The judge, justice or referee may n?t issue an order of attachment
unlecs he is satisfied that plaintiff ﬁas shown
a) that the court from which the wrﬁt of attachment is sought
has jurisdiction in the action aither apart from attachment
or on the basis of the attachmen?;
b) that one or more of the grounds bf attachment provided in
Section 537 exist;
¢) that there is prima facie prooffto the effect
{1} that plaintiff has a vali@ cause of actiong
(2) that defendant is indebted to plaintiff over and '
gbove all legal setoffs oé counferclaims in the
amount for which the attaéhment is sought and that
this amount excecds $EOB;;
(3) that the motion for attachment and the cause of action
are not prosecuted to hinder, ﬂeléy or defraﬁd any
. creditor of defendant; anﬁ
(:: {4) that he has no information or belief that the claim is
discharged by a discharge granted in a proceeding under

! the National Bankruptcy Adt or that the action thereon is




f

5.

enjoined or stayed in a proceeding under the
National Bankruptcy Act.
1f the-attachment is sought on a ground provided in sec. 537(2) (b)
and (e} the order of attachment may?be made only upon notice and cppor-
tunity to be heard gi%en to defendant.
The notice shall be served on deﬁendaﬁt with a copy of the motion
for zn order of attachment and a coéy of the affidavit. The notice
shall specify |
a).the title of the court in whio;h-the action is pendiog;
b} the name of the parties to thé action;
¢) that one of the pariies, as n%med, has filed 2 motion
for -an oxrder of attachment;
d) that a2 hearing is scheduled 0# the motion at‘the time
and placc indicated;
e) that the defendant may appearéeither in person or by
attorney to show cause why th% writ of attéchment should
not he issued; |
f} that in the absence of any Sugh showing an order of attach-
ment as requested may be gran#ed.
1f the attachment is sought on aiground provided in sec. 537(2){a) and (c)
the order shall state that a hearin£ on the order will be held at a time
and place specified in the order an@ that the order and the writ if issued
will be vacated if defendant shows Ehat the order was made without sufficient
cause.
The party cobtaining the order sh%ll show within ten days from its
issuance that a copy of the writ ha% been served on defendant or that all

reasonable efforts have been made to do so.




If the party féils to make such showing the order.and the writ if
issued shall be wacated for lack of sufficient cause.

After the motion for attachment and priox to the hearing and
determination thereon the judge, justice or referce may issue an
order cunjcining the defendant from trénsfcrring or otherwise dis-
posiﬁg of his property or granting aﬁf other relief appropriate to
protect the creditor against frustration of the enforcement of his

claim.
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§ 271801

T ) OHRIO CODE SUPPLEMENT
§2713.2% p:;g:ose of placing it Leyond the reach of his
crenitomg - .

Discharge—by surendes of defendant:
O-furdd: Bail jE5

§2713.26
Mution to vagate order 'of ammest; reduction of bail:
O-Jur2d: Bail §62

§2Y¥13.27

[The amendment in HB 1 (129 o 582 [745]), eff
1-10-61, changed the asterished section “2173.25”
to “5712.26.”]

Research Aids
Molipn 1o vecate order of amest; reduction of bal:
O-Jur?d: Bail B62

§2713.28
Rescarch Aids
Jaid fees:
O-Jwréd; Costs §38

§2713.42
Rescsrch Aids 4
Racial, religious, economic, social, or politic fr
udice of proposed jurer as proper subject o??n-
quiry or ground of challmge on voir dire in
ivil case. 78 ALR2d 605,

§2713.43
flesesrch Aids
0y ol colimione, acomomie, social, or political peek
ndicr af praposed furer as proper subject of ir.-

nj}l chellepge on voir dira io

or
o7 cako. B3 ALRRA 905,
[ATTACHMENT]

§2715.01 Grounds of attachment,

1n » civil action for the recovery of money, at
or after its commencement, the plaintiff may have
an attachment against the property of the defend-
ant upon any ¢ne of the following grounds:

(A) Excepting foreimu corporations which by
complisnce with the inw therefor are cxempted
frem attachment as such, that the defendant or
‘one of several defendants is = foreign eciporation;

(B) Thet the defendant is not a resident of this
state;

{C) That the defendant has absconded with the
intent to defraud his creditors;

{D} That the defendant bas left the county
of his residence to evoid the service of »
SUMMONRS; '

{E) That the defecndant so conceals himself
that a summans cammot be served upon him;

(¥) That tha defendant is about to remove his
property, in whole or put, out of the jurisdiction
of the court, with the intent to defraud his
creditors;

{C} That the defendant is ahout to convert his
propesty, in whole or part, into moncy, for the

{11} That the deferdant has property or rights
in action, which he canceals;

(1) That the defeadunt has assigued, removed,
disposed of, or is about to dispos: of, s prop-
erty, In whole or part, with the intent to defraud
his eveditors;

{f) That the defeodant has fraudulently or
erirainally contracted the debt, or iucuived the
oblipations for which suit is about to be or has
been brought;

{¥} That the claim is for work or Jabor, or for
necessaries; '

{L) 'That the defendant bas not complied with
the provisions of sections 1308.01 to 13203.69, in-
clusive, of the Revised Code, refating te bulk
transfess. :

An attachment shall not be grantel on the
ground that the defendant is a foreign corporation
or not a resident of this state for any claim, other
than a débt or demand arising upon contract,
judgment, or decree, or for causing damage to
property or death o personal injury by negligent
or wrongful act.

* HISTORY: 129 v 13{17%), § 1L KM 7162

Forms

Order on moton to discharge sltachment, Rich-
wrds Mo31-6; Detition. No 142-1.
Babiwanad dasadd
Nutare of remcdy and paraes;
O-Jur2d: Aftachesent §1 et seny

Attachment and gamishment of funds in hranch
bank or main office of bank laving branches, 12
ALR33 1088,

Gamishment of salary, wwges, or cummissions
where defendunt deblor is indehted to gamishes-
employer. 93 ALRS 895,

What constitutes s frauduleotly contracted deb
or fraudunlently inewrred lishility or obligatiun
within purview of statate eathorizing attach-
ment on such grounds. 393 ALR2d 1265,

INDEX TO CASE NOTZTS
Law roview aride, 7
Nonresidency as ground, 3, 4 .
Plecing funds beyond reach of crediturs, pioof of iuten
ton, %
Spendibrift eun, proteads pot suhject o atuachment, )
Threats to dispoze of property on ground, £
Wit of attachment held void, when, €

CASE NOTES

L. A provision in a trust instrueent creating
spendthrift trust is valid as agalost persons 1o whom
the spendthrift owos the duty of support end the
procecds of such funds in the bunds of the trustes
sre not subject to attachment: McWilliams v
McWilliams, 74 OLA 535 (CF).

2. LIt not necessary tu show an overt zct o susfain
an order of attachment made on an affidovit that
defendomt i3 about to remove or concesl his property;
proof of threats by debior Lo dispose of his propeny
50 &8 o prevent the collection of the debt is sullictent

Undarlining indicates new matesial; 0 indicaies dolstion




§ 6201 CIVIL PRACTICE LAW AND RULES |

ARTICLE 62
ATTACHMERT

References: Who may grani arder, 11 G-WW2d § 75:9; construction of Civil Practice
Law and Rules provisions relating (o attachment, il C-wad § 76

§ 6201. Grounds for attachment.

An order of attachment may be granted in any action, excepl a matri-
monial action, where the plaintiff has demanded and would be entitled,
in whole or in part, or in the alternative, 1o a money judgment against
one or more defendants, when: '

1. the defendant is a foreign corporation ar not & resident or domiicil-
fary of the state; or '

"9 the defendant resides or is domiciled in the state and cannoi be
personally served despite diligent cfiorts to do so; or ‘
. 3. the defendant, with intent {0 defraud his creditors or o aveid the
survice of summons, has departed or is about to depart from the state,
or keeps himsell concealed therein; or

‘4 the defendant, with intent to defraud his creditors, has assigned,
diennsed of or secreted property, of removed it from the state or is about
i 4o any o these acts; or

5. the defendant, in an action bpon a coniract, capress or implied, has

. been guilty of a fraud in contracting or incurring the liability; or

6. the action is based upon the wrongful receipt, conversion Or re-
tention, or the aiding or abetting thereof, of any property held or owned
by any governmental agency, including a municipal or public corporation,
or officer thereof; or

4 the cause of action is based on a judgment, decree or order of a court
of the United States or of any other court which is entitled to full fith
and credit in this state, or on 2 judgment which qualifics for recognition
under the provisions of article 53; or

B. there is 2 cause of action to recover damages for the conversion of
personal property, or for fraud or deceit.

Ig;slgﬂ Am, L 187¢, ch 980, eff Sept 1, adding sub 7 and renumbering former sub 7
to be &

References: 11 C-W2d §§ 76:16-76:32; by and against whom attachment obtainable,
i1 C-Wad §§ 76:7-76:12; actions in which attachment available, 11 C-W2d §§ 76:13,
76:15; statemnent of ground of contract Liability fraudulently jncurred, 11 C-W2d
§ 76:84; nttachmient in acion fur forectosure of mortgage, 15 C-\vzd §92:183; pro-
visional reuedies in avtions involving Sate, 21 C-W2d § 126:59.

CASE NOTEE
New nates added: well as a securily DuUrpose. Zeiberg ¥
Joinder, §16.1. . g.;bgggnics, Ine. 43 Misc 2d 134, 250 NYS

A. IN GENERAL € 2. Jurisdictional requirements.

§ 1. Generally. Where trust property subject to attache .

Attachment serves a jurisdictional as  ment under subd 1 of CPLR § 6201 is sit-
52 [13 NY Civ Prac Supp]



Rule 1285 RULES OF CivIL PROCEDURE

FRAUDULENT DEBTOR'S ATTACHMENT

Rule 1285. Conformity to Forcign Aftachmend

Excopt as otherwise provided in this chapter, the procedurs
in an aclion commenced by a wril of fraudulent debtor’s atiach-
ment shall be in accordance with the rules relating to foreign at-
tachment. Adopted April 12, 1954, WM. Oct. 1, 1954,

Rule 1286. Scope

A fraudulent debtor’s alfachment may be issued to atlach pai-
senal property of the defendant within the Commonweaith and
mot exerni from cxecution, upon any cause of aclion at law or
.n cquity in which the relief sought includes a judgment or decree
for the paymen of money, when the defendant with intent to de-
fraud the plaint @

(1) hav removed or is about to remove property from
the jurisdi- tion of the court;
(2) has concealed or s about to conceeal property;

5 o 3 - oyl % - ....P ~—
(7 has transfeyred or io sboul tg frumasor properly; oF

M S

(4) has concealed himself within, absconded, or absent-
_ed himself from the Commenwealth.

Adopted April 12, 1954, EfT. Oct. 1,31954.

Note: Fraudulent debtors attachment as distinsuishad from for-
cigh attachment iz mot applicable o rest wroperty. The remedica
available under the Frandulent Conveyance Ant of May 7, 1821,
P.L. 1015 30 B.8. §§ 350, 360 In ropard to both Teal and porsonsl prol-
erty are not suspended or affected by these rules.

Rule 1287. Commencemend
{a) A fraudulent debtor's attachment shall be commenced by
filing with the prothonotary

{1) a praecipe for a writ, which shall dircet the sheriff to
attach such specific items of personal property of the de-
fendant as are set forth in the praccipe, and all other per-
sonal property of the defendant,

(2) a bond or, in Yieu thereof, security in the form of
legal tender as hercinafter provided, and

(3} a complaint.
104 .



