#39.30 11/18/71

Memorandum 71-87

Subject: Study 39.30 - Attechment, Garnishment, Execution (Employees' Earnings

Protection Law)

Jack Horton has checked the reccommendation on the Employees' Earnings
Protection Lav and has incorporated the changes made at the last meetings
into the recommendstion. The recommendation bas been edited and sent to
the printer.

Attached is a copy of what went to the printer. The white pages consist
of the letter of transmittal, preliminary portion of the recommendation, and
the Comments to the various sections. Also attached {yellow pages) is the
text of the proposed legislation. A number of technical changes have been
made 1n the proposed legislation; these changes ere shown on the attached
naterisal.

It will not be possible to make any more changes in the recommendation
other than those that are absolutely essential. We need the reccmmendation
in printed form for interim hearings in January, snd it will be next to
impoesible to meet that schedule.

The staff recommends thet one change be made in the propcesed legisla-
tion before it is printed. We believe that Section 723.101 {pages 26-27 of
yellow material attached) should be revised to delete subdivisions (b), (c),
and (d) of that section. If this deletion ie mede, the creditor would be
permitted to determine whether he would make service by mail or by personal
delivery and could recover the costs he actually incurred for service. He
would not need to try mail service first before using personal service in

cases where he knows that the employer will refuse mail service. We do not
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believe that this staff recommendation will substantially increase the use of
personal service. The great mesjority of employers will accept mail service,
and most creditors probably will not advance service costs (with the distinc;
possibility that they may not recover those costs) for perscnal delivery |
unless they believe that mail service will be ineffective. Eiimininating
the three subdivisions of Section 723.101 as recommended eliminates the
complex court procedure required by subdivision (d) to determine priorities
among creditors when one creditor uses personal delivery aft{er another

has attempted to make service by mail. Finally, even in those {hopetully
rare) cases where personal delivery is used, the burden on the debtor will hg
far less burdensome than under the multiple levy system now used.

If the staff recommendation is adopted, consideration might be given to
limiting the fees the serving officer can charge for service. The staff
does not recommend that the fees be limited; we believe that the general
provisions governing this matter should remsin applicable. We mention the
matter, however, because there was a suggestion made at the last reeting
that the fees now required mey be more than is needed to cover the expense
of service.

The staff has no additional suggestions for revision of the approved
recommendation. If we receive any suggested revisions from Trepresentatives
of any of the groups that are now reviewing the recommendation, we will
bring them to your attenticn by a supplement to this memorandum.

Respectfully submitted,

Jobn H. DeMoully
Executive Secretary
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October &, 1971

To THE HONORABLE RONALD REAGAN
Governor of California ang
THE LEGYSLATURE OF CALIPORNIA

The California Taw Revision Commission was dirscted by Resclution
Chapter 202 of the Statutes of 1957 to study the law relating to attach-
ment, garnichment, and property exempt from execution. This rezommenda-
tion deals with one aspect of this subject--wage garnishment procadurs
and certain related matters. -

Except for a few relatively minor differances, the proposed legis~
lation set forth in this recommendation is the same as Preprint Senate
Bill No. 1 for the 1972 session. The preprinted bill was printed late
in October 1971 at the request of the Commission so that the substance
of the Commission's recormendations would be available in convenient form
for study prior to the 1972 legislative session.

This recommendation does not take into account legislation enactec
after November 1, 19713 end, at the time this recommendation went to press,
final action had not been taken o a number of bills affecting wage gar-
nishment procedure and related matters. See, e.g., Assembly Bills 513,
1725, 2172, and 3057, introduced at the 1971 regular session. The Comris-
sion plans to study any bills enacted after November 1, 1971, and to re=
quest that eny needed revisions in its proposed legislation be made after
it has been introduced at the 1972 session. :

Ths Commission wistes to acknowledge the substantial contribution of
its research consultants, Professor William 3. Warren, UCLA Law School,
who provided tha background study that served as the basis for this recus-
mendation, and Professor Stefan A. Riesenfeld, Boalt Hall, University of
Cialifornia- at Berkeley. The Commission also is indebted to numerocus other
persons who contributed to the development of this recammendation by at-
tending Coamission meetings or by submitting written comments.

This is the second in a series of recommendations. For the first ree-
¢ Recommendation Relating to Attachment, Garnishme d

camendation, se & nt, an
Exemptions Frem Execution: Discharge Frem Employment, 10 Cal. L. Revision
Comm'n Reports 0000 1971). See aiso Chapter 0000 of the Statutes of 197k,

Respectfully submitted,

THOMAS B. STANTON, JR.
Chairman




RECOMMENDATION OF THE CALIFORNIA

LAW REVISION COMMISSION
releting to

ATTACHMENT', GARNISHMENT, AND EXEMPTIONS FROM EXECUTION

Employees' Earnings Protection Law

The past several years have witnessed increasingly critical review of
the process of wage garnishmentl leading to significant judiciale and
legislative3 activity--both federal and state--in this area. However, both
tkhe rapid pacé of.recent events and the involvement of different branches
end 1evelé of goverament hgve produced conflict and ucertainty, and the need
for further reform in a number of areas remains, This reccmmendation revievs
the area of wage garnisﬁment end related matters ant Proposes solutions to the

problems revealed.h

1. Ian California alonme, see, e.g., Brunn, Wage Garnishment in Californige-
A Study end Recommendstions, 53 Cal. L. Rev. 1214 [1965); Western Center
on Law & Poverty, Wage Garnishment--Impact and Extent in Los Angeles
County (1968). . o co ;

2. See, e.g., Snladach v. Family Finence Corp., 395 U.S, 337 (1969); MeCallop
V. Carberry, 1 Cal.3d 903, 464 P.2d 122, €3 Cal. Rptr. 666 (1970).

3. BSee, e.g., Consumer Credit Protection Act of 1958 (§§ 301-307), 15 U.8.C.
§§ 1671-1677; Cal. Stats. 1970, Ch. 1523.

k, The California Law Revision Commission is actively engaged in a general
review of the California statutes relating %o the entire field of
attachment, garnishment, and exemptions from execution with a view to
recommending the enactment of a comprehensive revisicn of this body of
law at a future session of the Legislature. This recommendation deals
with one aspect of that general sublect.
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- MODERNIZATION OF CALIFORNIA WAGE GARNISHMENT PROCEDURE

Introduction

The primary objective of the measures recently enacted at the state
and federal levels has been to secure--through restrictions on the emounts
which can be withheld--adequate protection for the wage earner’s day~-to-day

Income., However, California'’s archaic muliiple lévy wagé garnishment
procedure has been left basically unchanged, and sericus procedural defects

became more apperent when the recehtly enacted statutes limiting the amounts

./.
that can be withheld from wages went into effect.

Present Law

Californls law requires that writs of execution be levied by a
sheriff, cohstable, or:F§%§h§15 and pgrmiﬁsop;y_gmountg owing to the
debtdr at the time of service of the writ to ﬁe reacheddbf his creditor
through wage garnishment.sr A Tee is charged for each writ of execution
' issued? and a writ is good for a meximum of 60 days.a Thus, for example,
if a creditor is owed $250 but is entitled to levy only on $25 of the debtor's
eargings st sach weekly ﬁay pericd, ten separate levies by the sheriff or |

mershal ere required. This entails ten separate trips to the debtor's place

of employment by this officer and at least ten bookkeeping computations by

5. Code Civ. Proc. §§ 682, £87.
6. See Code Civ. Proc. § 682.1.
7. See Code Civ. Proc. § 682.1.

8. Code Civ. Proc. § 683.



!

the employer.9 In eddition, it requires at least two applications to the
court clerk because the period of garnishment will extend for more than

60 days. HMoreover, the example assumes that the entire $25 goes fowards
satisfying the obligaticn. 1In fhct, beceuse the fees charged ty the sherife

10

or marshal for service, the fee for issuance of the writ, and interest

on the obligaticn sre deducted first from the amourt collected,ll less then

9. It has been estimated thet, in 1968, employers in Los Angeles County
alone expended nearly two million dollars to process wage garnishrents--
_or almost $20 per paycheck garnished. See Western Center cn Law
. Poverty, supra note 1, at 7. Present law provides virtually no
‘relief to the employer from this burden. See Civil Code § 4701
{employer authorized to deduct the one-dollsr service charge for each
payment made pursuant to child support order); Code Civ. Proc. § T10
{authorizes publlic employer to deduct $2.50 service charge where
required to comply with levy made pursuant to that section).
10. BSee, e.g., Govt. Code §§ 26722 (fee for service of writ of execution is
$5), 25739 (collection fee of not less than $1), 26746 (mileage--one

way et 70 cents a mile).

11. See Code Civ. Proc. §§ 1032.6, 1033.7. See also Code Civ., Proc.
§ 682.1. ' )




half of this amcount can be expected to be apnlied to reduce the amgunt

owing, end the number cf levies will accordingly be doubled.l2 Oovicusly,

this system of multiple levies is both timewasting and expensive for zll

concerned--public officials, creditors, debicrs, employers, and the public

generally.

13

Recommendations

Continuing levy Procedure

In Hew quﬁ and other states, a court order to an employer

to pay over the debtor's earnings constitutes a continuing levy

and is effective until the debt is paid or the debtor is no longer

1z.

13.

The fcllowing examples were cited to the Commission by Mr. Gordon H.
Bishop, representing the California Department of Consumer Affailrs:

A typical wage-earner mekes $4.00 per hour, $160.00 per week.
His “dispossble income” is $120.00, of which 25%, or $30.00 is sub-
Jeet to gernishmwent. From that $30.00 is deducted $1.50 for the
writ, $10.00 sheriff's charges for service, and $.70 interest,
leaving $17.80 for reduction of the judgment principal. If the
debitor were to discharge & $500 judgment through a series of such
executions, he will have paid out in excess of $800.

So much for the $4.00 per hour man. Perbaps he can afford the
premium, But consider the case of the "poor” . whom the law
is designed to give major relief.

" A wage-earner makes $2.00 per hour, $80.00 per week. If his "dis-
posable income™ is $64.00, $16.00 is subject to garnishment. Sub-
tracting the costs required to levy would leave just $3.80 to reduce
the judgment principsl, assuming the costs in the above example. If
the executions were to run for the next 2 1/2 years, the $500 judg-
ment would be paid off at m cost to the debtor in excess of $2000.

See Minutes, Californis Law Revision Commission, Meeting of January 15-16,
1971, on file at the Commission's office, School of Law, Stanford,
California. :

Despite the fact that the sheriffs and marshals charge a fee for each levy
made, it bhas been estimated that the county--its taxpayers--pays 30 to S0
Percent of the expenses of collection. Brunn, supra ncte 1, at 1222,

lim
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- ezpleyed by the cmplo'er.l Such a system 1s clearly more convenient and

less expensive than the présent,California multiple levy system. The major

drawback of the oantihuing'levy'is that it gives g rreferred position to thé

creditar who first resorts to legal process to enforce his ¢laims. If the

initisl corder 1s given effect indefinitely, the debt is large, and the
debtor's earnings modest, subsequent creditors mey be postponed for substantial
pericds of time. Soame comprotize between the two extremes is necessary. The

Commission accordingly recommends thet an crder generallyl5 be in effect for

- Bo longer than lEG,days,ls 2t the end of which time the creditar who securad

such order would be precluded for & short period (10 days) from serving on

- the same 9mplcyer another order based on the same debt. This moratoriﬁm

period would permit encther creditor to intervene with an order based en his

debt, which would then continue in effect for a 120-day period,

Service by Mail

The use of the sheriff or marshal as a high-priced messenger when g
creditor is attempting to reach an asset like earnings is generally an extrav-

agent vaste of time and meney. The United States Post Office can perform the

same task for a very modest cost. It is in the interests of debtors, creditors,

and the public generally that thé,funcfion of service be performedrin the most
efficient qnd'economical manner. The Commission accordingly recommends that
servicé Ey mail of the varibus applications, notices, and crders required for
this process be authorized and that recovery of the cost of personal service

be permitted only where mail-service has been refused.

»

14, See, e.g., N.Y. Pers. Prop. Lav, Art. 3-a, § 48{a)(McKinney 1950). For s
discussion of the experience in Washington that resulted in a continuing
levy, see Note, Creditor-Debtor Law--Wage Garnishment in Washington: A
Postscript--Hashington's New_Garnishment Statute, 46 Wash. L. Rev. 423,

536 (19717

15. This rule should not apply to orders for support or for the coliection of
taxes. Such orders should, until satisfied, have & continuing priority
over all other obligations. See discussion, pp. 000-000 infra. '

16. The period of 120 days was selected because the Commission vas advised it
: would be adequate to permit complete satisfaction of the majority of
consumer debts. L - '
’ 7.'-5-




Employer's Service Charge

The continuing levy procedure should substantially reduce the collection
burdens imposed on employers. To alleviate these burdens further, the Com-
mission reccmmends that an employer be authorized to deduct a one-dollar
service cherge from the debtor's earnings each time that the employer is
required to withhold on behalf of the creditor pursuant to & withholding

order.lT

Ex Parte Application; Judicial Review

Assuming that adequate limitations on the amount which may be garnished
are provided automstically, the Commission recommends that the levy procedure
continue to be initiated by the creditor upon ex parte applicaticn. Pro-
visions for notice and a preliminary judicial hearing in all cases would make

the procedure unnecessarily complicated and expensive for sll parties.
Although the order requiring withholding of esrnings should be issued ex parte,

provisicn should be made for an expeditious judicial hearing as to whether
the debtor is entitled to an exemption of all or a portion of his earnings
on the grounds of herdship (discussed EEEEE) or whether the order should be
modified or terminsted for some other reason. The debtor should be given

adequate notice of his right to such a hearing.

17. Existing law contains no general authorization for such a charge. See
note 9 supra & accompanying text.
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PREJUDGMENT RESTRICTIONS ON WAGE GARNISH/ENT

In June 1969, the Unlted States Supreme Court in Snladach v. Family

Finance Corp. 18 held that the prejudgment garnishment of wages under g Wis-

consin statute constituted a taking of proverty in violation of the due

Process reguirements of the Fourteenth Amendment to the United States Cone

stitution. 8ix months later, the California Supreme Court, relying cn

Sniadach, held in McCallop v. Carberrylg that California's then existiﬁg

Prejudgment wage garnishment Procedure also constituted a taking of property

in v1olation of procedurzl due pracess. In an attempt to conform to the

relatively narrovw heldings in these cases, Section 690.6 of the California

Code of Civil Procedure was amended in 1970 to exempt from levy of' attach- _

ment "all earnings of the debtor due or owing for hls personal services ., .

More recent decisions of the Califcrnia Supreme Court have placed substantlal

constltutional limitations on brejudgment attachment Procedures generally

Regaréless of what revisions in these Procedures are made to satisfy thesze

limitations, the Commission recomrmends that the complete and automatic exemp-

ticn of wages from garnishment pursuant to prejudgment attachment procedures

be preserved.

.18.
19.

-20.

21.

395 U.S. 337 (1969).
1 Cal.3d 903, b64 P.2d 122, 83 Cal. Rptr. 665 (1970).

Cal. Staté. 1970, Ch. 1523, § 19 (emphasis added).

See, e.g., Randone v, Appellate Department, 5 Cal.3a 536, 488 p.og 13;
96 Cal. Eptr. 709 {1971). : : .
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POSTJUDCGMENT RESTRICTIONS ON WAGE GARNISEMENT

Introduction

At the-same time that prejudgment garnishment of wages received the scru-
tiny of the courts, wage garnishment generally--including_garnishment
under ﬁostjudgment levy of_éxecution»-was the subject of Congressicnal
action. Title III22 was incorporated intoc the federal Consumer Credit
Protection Act of 1968 restricting the "garnishment"23 of “earnings"ah'of
a debtor to certain limited amounfs2?—-bésically 25 percent of "disposable

2
earnings." These restrictions were made applicable nationvide, effective

July 1, 1970. 27

22, 15 U.8.C. §§ 1671-1677.
23, Subdivision (¢} of Section 302 of the act (15 U.8.C. § 1672(c}) provides:

(c) The term "garnishwent” means any legal or equitable procedure
through which the earnings of any individual are required to be
withheld for payment of any debt.

2§, Subdivision {a) of Section 302 of the act {15 U.5.C. § 1672(a)) provides:

{a) The term "earnings" means compensation paid or payable for
versonal services, whether denominated as wages, salary, commission,
bonus, or otherwise, and includes periodic payments pursuant to a

- pension or retirement program.

25. See Cousumer Credit Protection Act of 1968 (§ 303(a), 15 U.S.C. § 1673(=2)).
26. Subdivision (b) of Section 302 of the act (15 U.S.C. § 1672(b)) provides:

{b) .The term "disposable earnings" means that part of the earn-
ings of any individual remzining after the deduction from those
earnings of any amounts required by law to be withheld.

27. The federal act specifically provides that "no courtof . . . any State may
make, execute or enforce any order or process in violation of this sec-
tion." 15 U.5.C. § 1673(c). Hence, the conformity of & state law msy be
challenged in either a state or a federal court if the state enforces a
garnishment statute that fails to conform to the federal minimum reguire-
ments. To provide some measure of uniformity, the California Legislature
amended subdivision (b) of Section 690.6 of the Code of Civil Procedure
to exempt from levy of execution such portion of a debtor's earnoings “as
ie allowed by statute of the United States.” (al. Stats. 1970, Ch. 1523,
§ 19. - 5 y
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_ : : 23
Subdivision (a) of Section 303 of the federal act provides, in part:

{a) . . . [T)he maximum part of the aggregate dispbsable éarn-
ings of an individual for any workweek which is subjected to garnish-
ment may not exceed

(1) 25 per centum of his dispossble earnings for that week, or

(2) The amount by which hisdispossble earnings for that week
exceed thirty times the Federal minimum hourly wage prescribed by

section 6(2)(1) of the Fair Iabor Standards Act of 1938 in effect at
the time the earnings are payable [currently § 1.60]

vhichever is less.

This means that, if an individual's disposable earnings for a workweek are

$48 or less, his earnings ﬁay not be garnished in any amount. If his earn;
1ﬁgs are between $48 and $64, the eytire emount above $48 may be garnished.
Shove $6h, the 25 percent rule applies. Where debtors in low income brach...s
&2 concerned, the protection afférded by the federal law seems inadequate

tc permit even a subsistence level of existence for a debtor and his family
faced with the high living cogts prevailiné in California.

To this deficiency in the federal law must be added the difficulty of

_detérmining whet constitutes "disposable earnings." The federal law de-’

fines - "disposable earningé" as those earnings re@aining "after the deduc-
tion « . . of any amounts required by law to be withheld."29 The létter
amounts apparently include smounts withheld for federal and state inecome
taxes, federal social security, and state disabiiity insurance. Iess
clear is the treatment of wage assignments and contributions to public
retirement funds. These mmbiguities obviously impose a difficult burden
on the employer who must determine what rart of his employee's earnings are

subject to garnishment.

23.' 15 u.s.c. § 1673(a).

29. 15 U.s.C. § 1672(p).
- ’ ~Qe



Even where the disposable earnings test can be clgarly applied, th=
resulfs achiéved ran be distﬁrbing. Por example, amounts withheld for
federal income tax purposes are clearly deductible in determining "disposable
earnings.”  Presumably, thid.would permit a debtor who does not choose to
claim 2ll his exempticﬁs %o shield a certain amount of his earnings from his
creditors. On the other ﬁand, 8 debtdr ciaiming‘a greater number of ex:cmp-
tiods will have less withheld and, therefore, more subject to garnishment.
Thus, s debtor wdth a lerge family and greater needs may have more earnings
garnished than a single debtor with the sams gross incdme but with more

limited needs.

Recommendations

. 30 :
To alleviate the problems outlined above, the Commission mekes the

following recommendations.

Pasic Restrictions; Withholding Tables

The Commission recommends that the amount of a debtor's-earnings subject
to withholding by the employer under a wage garnishment be limited by statute.
The statute should prescribe a formula under which definite amounts would be
deducted for federal and state income teaxes, social‘security, and state dis-
ability insurance. Similar deductions are made under federal law; however,
these deductions are based on the actual deductions taken from the VESEa cf
the particular debtor. The Commission recommends that, in all cases, the
deductions for federal and state income taxes be based on the amount that would
be withheld from the gross earnings of a single person who claims one tax

. exemption,

30. It should be noted that the enactment of a statute requiring withholulng
- for state income taxes would magnify these problems. The Commission's
recommendations assume the enactmeat of such & statute. If a state tax
withh~"ling statute is not enacted, appropriste revisions will be required
in 1%.» Commiesion's recOmmendations.

..10_



In addition to the deductions listed above, the Commission recommends
that an additional deduction--based on the federal minimum hourly wage--be
allowed in determining the amount of & debtor's earnings which are subject to
garnishment. This additional deduction for any workweek would equal 30 times
the federal minimum hourly wage. After msking these deductions, the Commission
recommends that 25 percent of the earnings remaining (i.e., the debtor's
"nonexempt earnings") be subject to withholding under an earnings withholding
order, _

Fixing the deductions in the menner stated permits the preparation of
withholding tables which prescribe the maximum amount of earnings which may be
withheld frcﬁ a given amount of gross earnings. Aﬁ employer would not rave to
make computations but would merely have to refer to such tables to determine
the amount he is required to.withhold under an earnings withholding order.

For the employer's further convenience, the Commission recommends that the
State Administrator.be required to prepare withholding tables for weekly,
monthly, and other common pay pericds. A creditor serving an earnings with-
holding order should be required to accompany the order with a copy of these
tables.Bl

The following teble indicates the ﬁpproximate amounts that woﬁld be with-
held under the Commission's proposed Employees! Esrnings Protection Law as

compared to the approximate asmounts thal would be withheld under existing

California law {and the federal Consumer Credit Protection Act {CCP4)).

31. The State Administrator should be authorized to dispense with this
requirement in cases where he determines that the employer already
has this information. .

“1l=
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. Withholding Comparison Table

Deductions have been made for fedsral withholding, social security, state
disability insurance, and state income tax. The state income tax deducticn- is
based on %Lax tables for 1970 state taxes, The federal social sescurity tax rate
iz 5.2% on the first $7,800 of amnual gross earnings. The state disability in-
surance rate is 1% on the first $7,400 of annual gross earnings. The zmounts
shown as disposable sarnings in this table are based on a full deduction for

" pocial security and disability insurance respectively even though, under prasunt
 law, in the higher earnings brackets this amount would not be deducted during the

entire year.. The one-dnllar service charge, which an employer would be entitled
to make for each payment under the Commission's proposed legislation, is in addi-
tion to the amount listed in the table. : :

600/31,200 391.69 97.92 Lho7.07 106.77 86.00

GROSS BARNINGS SINGLE PERSON MAFRIED + 2 CHILDREN ~ PROPOSED
{weekly/annual)| (claiming 1 exemption) | {claiming b exemptions){ STATUIE
Disposable | Amount Disposable | Amount Amount with-
earnings withheld earnings withheld held ($48 =x-
: {cepa) : (copa) empt; 25%)
$60/3,120 $51.93 $3.93 $56.28 $8.28 -0 |
70/3,6L0 59.25 11.25 65.66 16.42 $3. |
80/i,160 68.40 17.10 - 73.64 18.41 5.00 |
90/%,650 73.55 18.39 81.62 20,51 ~ 6.00 |
100/5,200 80.65 20.16 89.36 22.34 5.00 ;
110/5,720 87.74 21,9k 7.0k 24,26 10,00 ;
12076 ,250 ol .Gl 23. 7% 104,72 26.15 12,00 s
135/7,020 105.49 26.37 116.32 | 29.08 14.00 |
- 150/7,80C 116.31 29.08 127.80 31.95 - 17.00 :
- 170/8,850 129.91 32.48 152.597 35. 74 20.00 :
200/10,400 1h9.oh - 37,49 164,15 hi.04 25.00 ;
250/13,000 181.91 45,48 201.53 50.38 33.00 ;
300/15,600 212.29 53.07 236.51 53.20 41.00 ;
. 400/20,800 272,09 68.02 30k, 45 76.11 56.00 ;
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As the withholding comparison table demonstrates, & major benefit of
the Commission's proposals is that they would permit a low income debtor to
retain a greater portion of his earnings than is permitted under existing
law, thereby wirtually eliminatingrhis need to;claim an exempiicn based
on hardship for a greater smount of his earnings. This will not onl&
protect an unsophisticated debtor unable to follow the procedures IeCESSETY
to exempt additional earnings, but it will also avoid burdening the qourts
with claims of exemption. DPecause the amount of earnings withheld for the
creditor is the same for all debtors wiﬁh the same gross income, regardless
of family size, the debtor who has claimed more than one dependent for tax
purposes will have an actual take-home pay greaterrthan that of a single
debtor with the same gross earnings. The reccamendation, in this way,

recognizes and accommodates the greater need of the debtor with dependents.

wl3-




Hardship Exemption

In the past, California has theoretically taken a more flexible approach
to the protection of earnings than that evidenced by the federal law. Under
subdivision {c) of Section 690.6 of the Code of Civil Procedure, a debtor
may protect from execution all earnings

necessary for the use of the debtor's family residing in this state

and supported in whole or in part by the debtor, unless the debts

are:

(1) Incurred by the debtor, his wife, or his family for the
comuon necessarlies of 1life.

* * * * *
In actual practice, the exemption provided for earnings necessary for
the use of a debtor's family hss proved to be of little value to the debtor.
In order to obtain the exemption, the debtor must follow the procedure
outlined in Section 690.50. If the creditor alleges that the debt was
incurred for "commen necessaries," there follows a process of affidevit,
counteraffidavit, hearing, and possible appeal; all of which takes time,
effort, and some scophistication, and still may end with the debtor denied
money currently necessary for his family's support. Perhaps, as & result,
comparatively few debtors have availed themselves of the exemptlion although

many more appear to be eligible for it.32

32. See Western Center on Law & Poverty, supra note 1, et 6, 122-123. See
also Brunn, supra note 1, at 1219.

=14
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The Commission recommends that the "common necessary" exception be elim-
inated,33 that the procedure for claiming an exemption of an additional
amount essential for support of the debtor's family be simplified, and thet
the availability of this right be msde clear to the debtor. However, in
recognltion of the greater liberality provided in the basic exemption, a
stricter standard--"essential for support”~ should be provided to make clear
that the exemption is only intended for use in extraordinery circumstances
and is not intended to shield a debtor from his judgment creditors while
maintaining other than an austere life style. Only such additional amount
as is required for the maintenence of a besic standard of living should be

exempt .

33. The Commission also recommends elimination of the exception in subdivi-
sion (c) of Section 690.6 that permits a creditor who is s former
employee of the debtor to take a portion of the debtor's wages even
though the debtor can show the money 1s necessary for the support of
his famlily. This exception is lergely irrelevant to the low income
debtor, for it is highly unlikely that such a debtor would have cbliga-
tions to employees.

-15«-



ORDERS FOR SUPPCRT (R FOR THE COLLECTICON OF STATE TAXES

Introduction

Subdivision (b) of Section 303 of the federal Consumer Credit Protec-
tion Act specifically exempts (1) "any order of any court for the support
of any perscn” and {2) "any debt due for any State or Federal tax" from the
restrictions imposed on the amounts permitted to be withheld from earnings
in the collection of all other types of debts.3h The legislation recommended

by the Commission recognizes the special nature of these two types of debts.

Crders for Support

Enforcement of orders for support is accomplished in a variety of ways

35

under existing law. Perhaps most commonly, complisnce is achieved under the

threat of the exercise of the court's contempt power; however, execution may be

36

levied for unpaid, accrued smounts. In addition, Civil Code Section L4701
authorizes a court to enforce an order for child support by requiring a parent
to assign future wages and then directing asn order to the employer carrying
out such assignment. BSuch order remains in effect until revoked by the

court. Regardless of the enforcement procedure followed, orders for support

are not generally sublect to any fixed limitation33T and obligations for

support are often accorded some measure of priority over other types of

34. See 15 U.S8.C. § 1673(b){1), (3).

35. BSee, e.g., Civil Code § WT01l; Welf. & Inst. Code § 11489.

36. See, e.g., Rankins v. Rankins, 52 Cal. App.2d 231, 126 P.2d 125 (1ghk2).

37. See id. (exemption for 50% of person's earnings not availsble against
execution issued upon a judgment for support). But see Welf. & Inst.
Code § 11489 (exemption for 50% of earnings on execoution issued upon
Judgment in action for aid to dependent child).
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.debts.sa The Cbmﬁission reccnmends thaf such treatment be continued,
Specifically, it is recommended that the court be authorized to issue an
earnings withholding order to enforce a prior order or judgment for the
supportrof any person, including a.former spouse of the debtor. The crder
should continue in effect wntil terminated by the court; it should be un-
restricted in amount {althouzh the debtor should be psrmitted to have the
order reduced by the amount he ﬁroves is essential for the support of -
himself'or his present family); and the .drder.Shoﬁld be given priority
aver all othér earnings withholding orders. An order for support should
not, however, preclude simulténeous withholding under another order if the

debtor's incomes is sufficiently largs to enable withholding under both.

.'Tax Orders

Under existing law, there are a number of procedures for the collechtion

of uﬂpaid, delinquent state tares:
| (1) The tax liability cen be reduced to judgment; and, subject to the

véridus:exeﬁptions from éxeéutipn, the judgment can be collected in the same
 way any other juﬁgmént is collected. |

(2) Arﬁarranﬁfgwhich has the same =ffect as a writ 6f execution can be
issued by the tﬁxing_agency. Collection under such a warrant alsoc is subject

to the same exempticns as a levy of execution.ho

38. See, e.g., Code Civ. Proc. § 690.6 {earnings necessary for support of
- family exempt from execution).

39. Provisions that authorize issuance of such warrants are: Unemp. Ins.
Code § 1785 {unemployment compensation contributions}); Rev. & Tax. Code
§§ 6776 (sales and use taxes), 7881 (vehicle fuel license tax), 9001 (use
fuel tax), 10111 (motor transportation tax}, 16071 (gift tax}, 18906 (per-
sonal income tax), 26191 (bank 2nd corporstion taxes), 30341 (cigarette
tax), 32365 (alcoholic beverage tax). See also Rev. & Tax. Code § 14321
(inheritance tax).

0, See Code Civ, Proc. § 690.51.
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by
(3) A notice or order to withhold may be given by mail to any person

vho has in his possession or control any credit or other personal property
or thing of value belonging to the person ailegad to be liable for Fhe tax&
and such berson may not dispose of the property without the consent of the
taxing agency unless the tax is paid in full., This is g type of attachment
procedure. The person notified is required to make a report to the taxing
;gency of the cre&it or other personal property being withheld within a few
days after receipt of the notice. The‘personal incomz tax law and bank and
corporation tax law contain a. significant additional feature: They require
the person holding the property to deliver it to the Franchiée Tax Board up
to thé amount of the delinquent taxes, In contrast with the warrant procedure,
there are no ekemptions applicable to property required to be withheld and
delivered to the Franchise Tax Board pursuant to these two provisions,
Accordingly, the board is_encouraged to use this third alternative whenever
it is available. The Commission has been advised that, in some cases, an
employee's entire paycheck has been withheld and paid over to the Franchise
Tax Board fop delinquent personal income taxes, leaving the employee with
nothing from his current earnings to cover the basic needs of his family.
These tax collection procedures should be integrated with the procedures
provided generally for levy upon an employee's eﬁrnings. While the protecw-
tion of the public fisc justifies the preferential treatment of tax orders,

it dees not justify summarily depriving a tax debtor of the means for the

Ll. Provisions that authorize the giving of a notice to withhold are: Unenp.
Ins. Code § 1755 {unemployment compensation contributions); Rev. & Tax.
Code §§ 6702 (sales and use taxes), 7852 (vehicle fuel license tax),
8952 (use fuel tax), 10051 (motor transportation tax) s 11451 (private
car tax), 16101 (gift tex), 18807 (personal income tax), 26132 (bank
and corporation texes), 30311 (cigarette tax), 32381 (alccholic beverage
tax).
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current support of his family. The Commission recommends that taﬁing agencies
which are authorized to issue warrants or notices to withhold be authorized
to issue directly without application to the court withholding orders for

the collection of state tax liabilities. The amount withheld under éuch |
crders should be limited tornot more than 50 percent of the tax debtor's fon-
exempt earnings. In addition, ths taxrdebtor should be permitted to claim an
additional emount as "essential for the support of himself or his family.”

The taxing agency schould also be authorized as an alternative o apply %o
the court for an order requiring the debtor's employer to pay all earnings
other than that amount which the taxpayer proves is essential fér the supﬁort
of himself or his family. Orders issued under either procedurs should haﬁe
priority over all other earnings withholding orders except.orders for support.
However,'regardless which procedure is followed, the tax liability should be
required either to be shown on the face of the debtor's return or to have been
detérminéd in an administrative or judicial proceeding at which the tax debtor

had notice and an opportunity to be heard.
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STATE EXEMPTION FRDM FEDERAL LAW; STATE ADMINISTRATIoN

The fede:a; Consumer Credit Protection Aci invites each state to enact
its own restrictions on the garnishment of earnings and to undertake itg
owi enfo;cement‘of these provisions.h2 The advantages of exempiion seem
apparent. Nothing is gained by having tvo separate garnishment restriction
laws, one state and one federal;' An.exemption from the federal restrictions
wouid pefmit Callifornia debto:s, creditors, and'empioyers to refer to only
cne bbdy of law to determine the extent to which earnings are subject to gar-

nishment. To gain exemption, a state must enact s law with provisions at

least as protective to the individual as the federal J.zaaar.‘h3 The Commission

) k2. Section 305 of the act {15 U.S.C. § 1675) provides:

305. The Secretary of Labor may by regulation exempt from the
provisions of Section 303(a) garnishments issued under the laws of
any State if he determines that the laws of that State provide re-
strictions on garnishment which are substantially similar to those
provided in Section 303({a).

3. 29 C.F.R.-§ 870.51 (1970} provides:

870.51. f{a) It is the policy of the Secretary of Labor to per-
mit exemption from section 303{a)} of the CCPA garnishments issued
under the laws of a State if those laws considered together cover _
every case of garnishment covered by the Act, and if those laws pro-
vide the same or greater protection to individuals. Differences in
text between the restrictions of State laws and those in section
303(a) of the Act are not material so long as the State laws provide
the same or greater restrictions on the garnishment of individusls!?
earnings. ‘

(b) In determining whether State~regulated garnishments should
be exempted from section 303(a) of the CCPA, or whether such an ex-
~ emption should be terminated, the laws of the State shall be examined
with particular regard to the classes of persons and of transactions
to which they may apply; the formules provided for determining the
meximum part of an individusl's earnings which may be subject to
garnishment; restrictions on the application of the formulas; and
with regard to procedural burdens placed on the individual wvhose

earnings are subject to garnishment.

. (c) Particular attention is directed to the fact Lhat subsec-
tion {a) of section 303, when considered with subseetion (c) of that
section, 1s read as not reguiring the raising of the subsection (a)

~ restrictions as affirmative defenses in garnishment proceedings.
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recommends that an exemption from federal control in this area be sought
and believes that the proposals it recommends would permit an exemption
to be obtained. To obtain the exemption, & representative authorized to
act on behalf of the state as a iiaison with the federal administrator
must be designated. The dg¢signated officinl should alsc be given thé duties
of rule making and similar administrative tasks. The Commission recommends
that the Director of Industrial Relations be selected as the State Adminis-
trator to asdminister these procedur857

To achieve uniformity, the Judicial Council should be authorized to

preseribe forms necessary to carry out the prescribed procedures.



RELATED PROBLEMS
Savings and Checking Accounts

Section 690.7 of the.Code'of Civil Procedure provides an exemption.of
$1;000 for savings accounts in savings and loan_assoﬁiations. A $i,500
exemption is provided for credit unioen a;counts by Section 15406 of the
Financial Code. No similar protgction frdn garnishment ié provided for
checking or savings accounts in a bank. 1In vieﬂ of the almost ﬁniversai.
use of personal checking accouqts'as attleast the temporary deposifory of
eérnings qand‘theVihcreasihglylcommon practice of employers to deposit
earnings of an employee directly into the employee's-acéount, this failure
results iﬁ the ancmalous situation that unpaid earnings are protected but
pﬁid earnings deposited in a bgnk sceount are nogr" While there may be
nc compulsion under the.federal statute to protect from execution earnings
deposited in a bank account,%s‘.this does not alleviate the obvious neesd
to grant scﬁe such protection if any realistic measure of relief is to be
providedrfor a'debtof's earnings.

While the foregoing strongly suggests that earnings should be protected

in whatever form they may take, there are problems inherent in the exemption

-H%f This ancomaly was noted specifically in Randone v. Appellate Department,
‘5 Cal.3d 536, 557, 488 P.2d 13,25, 96 Cal. Rptr. 709, 724 (1971).

45, Title IIT of the Consumer Credit Protection Act leaves unresolved the

" problem of the proper treatment of bank mccounts. In the opinion of the
federal administrator, the restrictions on garnishment provided in Title
IIT do not apply to earnings deposited in the debtor’s bank account. See
Letter From Robert D. Moran, Administrator of the Wage and Hour Divisien
‘of .the Department of Labor, to Mr. Richard Allan Weiss, February 26, 1971
(copy on file at office of Californis Law Revision Commission, School of
law, Stanford, California).
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.of bank accounts thaet do not arise upon levy against an employer or even
against the wage earner himself. Any attempt to exempt all or a specified
percentage of earnings deposited in aﬁ account would necessarily involve

such difficult issues as the tracing and identifying of funds deposited at
differant times, the allocation of withdrawals to respective deposits, and

the claims of third persons to joint accounts. Theée issues are minimized

by the apﬁroach taken in Section 690.7 of the Code of Civil Procedure {savings
and loan association accounts) and Section 15406 of the Financial Code (credit
union accounts). Adoption of the same approach with respect to bank accounts
would give the wage earner reasongble assurance that garnishmen; would not
leave him destitute and, at the.same time, provide a relatively simple pro{:
cedure for levy upon an account or accounts larger than the basic exemption.

_ Accordingly, the Commission recommends that Section 630.7 of the Code of
Civil Procedure and Section 15406 of the Financisl Code be repealed and that
one uniform provision be enacted to proyide a $500 aggregaterexemption from
both attachmgnfhé and execution for deposits or accounts of a debtoi {n eny

financial institution. This exemption would replace the present exemptions

.46, There is no preocedure provided by the California statutes permitting
' the debtor to obtain a hearing prior to a prejudgment levy of attach-
ment, and the California Supreme Court has held that the existing
statute fails to satisfy constitutional reguirements. Randone v.
Appellate Department, 5 Cal.3d 536, 488 P.2d 13, 96 Cal. Rptr. 709
(1971). Cf. Sniadach v. Family Finance Corp., 395 U.S5. 337 (1969).
‘This recommendation does not deal with the constitutional problems
cinvolved in prejudgment levy of attachment; it provides limitations on
amounts that may be attached in circumstances where attachment may be
constitutionally permitted. The limited exemption from attachment for
checking and savings accounts is provided in anticipation of the enact~
ment of general attachment procedures that will satisfy constitutional
requirements.
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for éavings and loan assbciatién‘aécounts'($l,000) and credit union accounts
($1,500) and would ﬁrovide protection to bank deposits and checking accounts
~ that is not now ﬁfovided. ‘The Commission can pérceiye n§ Jjustification for
the present divefse treatment'éf deposits and ﬁccounts and believes that an
_ exemptionrshould_not depend upon whethe; the debtor is astute enocugh to
deposit his funds ﬁitﬁﬂsavings and loan asscciation cor credit union.

The $500 exemption for deposits and accounts in financial institutions
should be available only if it is claimed by the debtor pursuant to Section
690.50 of the Code of Civil Précedure. Moreover, the debtor should be per::
mitted to cléim as exempt only that portion of an account levied upon wﬁich,
vhen added to all other amountsaheld by the debtor in otﬁer accounts on the
date of the levy, eguals $500. In claiming the exémptiong thé debtor sheould
be required to 1list in his c}aim for exemption the amount ﬁe holds in all
otﬁer accounts on the date of the levy even though the other aécounts are not
levied on. Thus, for example, if the account levied on has $300, but the debtf;
or has $500 o deposit in another'account,'none of the $300 account would be
'exeﬁth A hu#bénd and wife should be entitled to only ome $500 exemption
aﬁd accounts étﬁnding in the name of either or both of them should be listed
in the claim 6f gxemption even though only one of them is sued or is the

Judgment dedbtor.
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The basic $500 exemption should.prcve adequate in the‘majority of éases,'
However, additicnal protection seems Justified and a debtor should be per-
mitted to claim a greater exemption where he can show that the amount claimed
is essential for the support of himself or his family. Finally, where there
has been & valid prejudgment attachment of the bank ﬁccouﬁt of a_business,
the debior should be permitted to claim exemption for such greater amount as
he can show is essentizl for the maintenance and continuation of his business.
It should be emphasized, however, that both these further exemptions would |
apply only where the debtor can prﬁve that the basic exemptiﬁn'is inadeduate

to provide for the contingencies referred to.

Paid Earnings

-és noﬁea ﬁbd&é;:iﬁ i97b; Coﬁe-oéréivil fréceéﬁre.Seé;isﬁ,Géb;S ;as“

" amended in an attempt to conform that section to the recently anncunced
Judicial constitutional rulings and the new federsl statutory restrictions.
However, the section as amended was restricted to earnings "due and owing."'
This amendment constituted a change frqm the former Californ;g law which

: Y
protected earnings "received” by the debtor. 7 Moreover, to exempt earnings.

47. Between 1937 and 1970, California granted a wage exemption to earnings
"received.” Cal. Stats. 1937, Ch. 578, § 1, p. 12623. Prior to 1937,
the exemption was accorded to earnings without reference to their status
as "owing" or paid over. The word "received" was construed early as in-
cluding accrued but unpaid wages. See Medical Pinance Ass'n v. Rambo,
33 Cal. App.2d Supp. 756, 757, 86 P.2d 159, 160 {Sup. Ct. L.A. App.
Dep't 1938)("We are not to be understood as saying that the exemption
would not also attach to the proceeds of his earnings in the Judegment
debtor's hands, so long as they could be identified as such. That gues-
tion is not before us and we express no opinion on it."). In subsequent
cases, the California courts - -at least sub silentio applied the
vage exemption te a paycheck in the hands of the employee or deposited
by him in a bank account. See Medical Finance Ass'n v. Short, 36 Cal.
App.2d Supp. T45, 92 P.2d 961 (Bup. Ct. L.A., App. Dep't 1939 }(W.P.A.

~ worker's paycheck); Le Font v. Rankin, 167 Cal. App.2d 433, 334 P.2d

. 608 (1959)(bank account); Carter v. Carter, 55 Cal. App.2d 13, 130 P.2d
186 (1942)(bank accounts). However, elimination of the word "received"
rrobably destroyed the ability of & debtor to continue such tracing. .See
Randone v. Appellate Department, 5 Cel.3d 536, 559 n.22, 488 p.24d 13,
2 n.22, 96 Cal. Rptr. 709, 724 n.22 (1971).
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payable ("due and owing") by an employer but to permit these same

earnings to'be sﬁbject tc-levy as soon as they pass into the hands of the
employee-debtor seems inconsistent with, if not comtrary to, the rationale
of Sniadach and MecCallop and the rarpose of the federal 1ggislation. To
avoid this inconsistency end to restore this aspéct of prior léw,'the Cdm—
mission recommends that earnings in the possession of the debtor be afforded.
statutory protection comparable to that given wages earned but unpaid- The
exemption may be granted automatically where the earnings are 1":=,-auiz.].;3r iden-
tifiable as such. Where this is not the case, the debtor should be required-

to claim and show that he is entitled to an exemption.

Retirement Funds

The federal restrictions on garnishment imposed by Title IIT also appiy
to "periodic payments pursuant to a pension or retirement program."h8 Cali~

fornia law regarding such payments 1s léss clear. As for payments held or

48. 15 U.8.C. § 1672(a), quoted in note 2b supra.
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in the process of-aistributicn from public pension aﬁd retirement plans,
subdivision (b) of Section 690.18 of the Code of Civil Procedure provides
a camplete and automatic exemption. As for similar payments held or in
the process of distrlbu ion from certain private plans, subdivision ( ) of
that section seems to provide an exemption only from garnishment "in any
bankruptey proceeding.” Moreover, the exemption must be claimed, and .
subdivision (e} purports to deny an exemptien to moneys held under a Keogh
Act plan. This denial conflicts, however, with the exemption provided
such plans under Sections 28002 and 28005 of the Corporations Code.

The Commission recommends that Section 690.18 be revised to delete the
reference to Keogh Act plans contained therein, thus resolving the conflict
with the exemptlon provided in the Corporations Code. The Commission further
recommends that a provision be added exempting periodic payments payable by
a pension or retirement plan.that are not otherwise exempt to the same
extent that wages are exempt. Such provision would satisfy the federal
restrictions imposed by Title IIT.

Flnally, a provision should be added which makes clear that the exemp-
tions provided in Section 690.18 are not exclusive and in no way limit

similar, or overlapping, exemptions provided in other codes.

Wage Assignments

Section 300 of the Iabor Code presently grants a valid prior voluntary
wage assignment preference over subsequent assignments and levies of execu-
tion. Continuatlon of such s preference would - -permit a judgment debtor to
‘glve preference to one creditor and to defeat the claims of other creditors
eho seek to collect on their judgments under the proposed earnings withholding

procedure. To integrate wage assignments with the operation of the latter
-7
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procedure, the Commission recommends that a prior wage assignment be granted
priority 6n1& unti) the end of the pay period during which an earnings with-
holding order is served. The operation of the earnings withholding order
should be suspended during this period, thus permitting the debtor an
opportunity to put his affairs-in order. Such action may include ;evocation
of the prior assignment. .In this regard, wage assignments should be made
revoeable at will as to unearned wages: Thus, where an assignment becomes

too onerous-~for example, after service of an earnings withholding order--

such an assigmment may be revoked.

QPERATIVE DATE

In order to allow sufficient time for state and local public officials

~ and the public to become familiar with the new law and to develop the

| necessary forms and procedures, the Commission recommends that the new

statute become operstive on July 1, 1973.

PROPOSED LEGISLATION

The Commission's recommendaticns would be effectuated by enactment

of the following measure:




CIVIL CODE § %701

PREPRINT SENATq: BILL No. 1-

1972

“and to smend Section 11489 of| the Helfu-e)
and Iﬁstitntions Code, :

An act to amend Section 4701 of [the Civil Code, to amend
Sections 682, ﬁa 690.6, 690.18, 690.50, and 710 of, to add
} to, to add Chapter 2.5
10) to Title 9 o th?q"
Mdc‘“ :' AN

tion.., '
, Civ.C., C.C.P., Fin.C,

t and

IﬁempleofthaStateodeﬁmiadaMasfoﬂom

1 SECTION }. Section 4701 of the Civil Code is
2 amended to read:

3 4701. Inany preceeding the eourt has erdered
4&&!&%%!&9& wfoﬂhm
5 of a miner child; the court may order either parent

6 Mpmbwb&émdahm
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. 1 offieer; or other offieer of the epurt or county eofficer
2 designated by the eourt te receive such payment; thet
3 pertien of salary or of either parent due or to be
4 due in the future as will be sufficient to pay the ameunt

" 5 erdered by the eourt for the uppert; maintenance and
6 eduestion of the mineor ehild: Suels order shall be
7 upon an employer upen the se of & copy of such
8 eorder upen such employer and unbil further order of the

-9 eourt: The employer may doduct the sum of ene deller

10 61} for each payment made pursuant be sueh order: 4

" 11 swel order may be meodified or v ot any time by

12 4he eourk: Any such assignment made pursust to court
13 ovder shall have priovity as agninet eny
14 enoeution; or other assignment; unless otherwise ordored
15 by the eowrd: In any proceeding where the court has
16 ordered a parent to pay any amount for the su
- 1T maintenance, or education of a minor child, the court
18 may issue an esrnings withholding order under Section
19 723030 of theCodc%Cfvil ure for the amount so
20 ordered. The withholding order may require the parent’s
21 employer to pay the withheld sarnings to the county

clerk, probation officer, or other of the court, to @
county , to the person having custody of the child,
or o other person as is specified in the order to
receive such payment. L

SEC. 2. Section 682 of the Code of Civil Procedure is
amended to read:

682. The writ of execution must be issued in the name

of the people, sealed with the seal of the court, and
subscribed by the clerk or judge, and be directed to the
sheriff, constable, or marshal, and it must intelligibly
refer to the judgment, stating the|court, the county, and
in municipal and justice courts, the judicial district,
where the judgment is entered, and if it be for money, the
amount thereof, and the amount actually due thereon,
and if made payable in a ified kind of money or
currency, as provided in Section 667, the execution must
also state the kind of money or currency in which the
judgment is payable, and must require the officer to
whom it is directed to proceed substantially as follows:
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1. Ifit be against the property of the judgment debtor,
it must require such officer to satisfy the judgment, with
interest, out of tht‘l;ﬁ: personalofprbpertyl $4 I;)f suec:ll;‘!ebtorﬂ;
if it is against earnings of sy tor, one
ofmhemingsefﬂaejudgne::l;ebmm&hh
persenal sorviees rendered at Hwe within 30 daye
next preceding suek lovy shall be subjeet therete; ouf of
the earnings subject to execution under subdivision (s). of
Section 690.5% and subdivision (c) of Section 690.6, and
if sufficient personal property ot be found, then out
of his real property; or if the j t be a lien upon real
property, then out of the real belonging to him
on the day when the abstract of judgment was filed as
provided in Section 674 of this code, or at any time

2 Ifitbeﬁgainstrealorpersopalpropeﬂyinthehmds
of the personal representatives, heirs, devisees, legatees,
tenants, or trustees, it must require such officer to satisfy
the judgment, with interest, out of such .

3. If it be against the person of the debtor,
it must require such er to arrest such debtor and
eommithimtothejail-ofthefountyuntﬂhcpaythe
jll:wdgment, with interest, or be discharged according to

4. If it be issued on a judgment made payable in a
specified kind of money or cirrency, as provided in
Section 687, it must elso require such officer to satisfy the
same in the kind of money or currency in which the
judgment is made payable, and such officer must refuse
payment in any other kind of mpney or currency; and in
cage of levy and sale of the property of the judgment
debtor, he must refuse payment from any purchaser at
such sale in any other kind of money or currency than
that -specified in the execution. Any such officer
collecting money or currency in the manner required by
this chapter, must pay to the plaintiff or party entitled to
recover the same, the same kind of money or currency
received by him, and in case of neglect or refusal to do
50, he shall be liable on his official bond to the judgment
creditor in three times the arhount of the money so
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collected.

5. If it be for the delivery of the possession of real or
personal property, it must require such officer to deliver
the possession of the same, describing it, to the party
entitled thereto, and may at the same time require such
officer to satisfy any costs, damages, rents, or profits
recovered by the same judgment, out of the personal
property of the person against whom it was rendered, .
and the value of the property for which the judgment was
rendered to be specified therein if a delivery thereof
cannot be had; and if sufficient personal property cannot
be found, then out of the real property, as provided in the
first subdivision of this section.

SEC. 3. Section 688 of the Code of Civil Procedure is
amended to read:

688. [Except as provided in Chapter 2.5 (commencing
with Section 723.010) :

(a) All goods, chattels, moneys ¢r other property, both
real and personal, or any interest therein, of the
judgment debtor, not exempt by law, exeept as provided
for in Seetion 600:6; and all property and rights of
property seized and held under atfachment in the action,
are kable subject to execution.

(b) Shares and interests in any corporation or
company, and debts and credits, 4and all other property,
both real and personal, or any interest in either real or
personal property, and all other property not capable of
manual delivery, may be levied ypon or released from
levy in like manner as like property may be attached or
released from attachment, except that a copy of the
complaint in the action from m the writ issued need
not accompany the writ; provided,|that no cause of action
nor judgment as such, nor license issued by this state to
engage in any business, profession, or activity shall be
subject to levy or sale on execution. Geld dust must be
returncd by the efficer as so muech money eellectod at its
eurrent value; witheut expesing the same to sale:

(c) Until a levy, the property is not affected by the
execution; but no levy shall bind any property for a longer
period than one year from the date of the issuance of the
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execution, except 2 levy on the interests or claims of heirs,
devisees, or legatees in or to assets of deceased persons
remaining in the hands of exegutors or administrators,
thereof prior to distribution and payment. However, an
alias execution may be issued| on said judgment and

- levied on any property not exempt from execution.

. SEC. 4. Section 690.53% is added to the Code of Civil
Procedure, to read: : '

690.5%. (a) Asusedin this section, “earnings” means
compensation paid or payable by an employer to an

commission, bonus, or otherwise.

(b) All earnings of the debtor| which are due or owing
to him are exempt from levy of attachment and execution
without filing a claim for exemption as provided in
Section §90.50 and are subject to levy only by means of an
earnings withholding order in manner and to the
extent provided in Chapter 25 (commencing with
Section 723.010). :

(¢) All earnings of the debtor which have been paid to
himandareinhispossemionh*formidentiﬁedbythe

-employee for personal servi performed by such
employee whether denmn‘p}d as wages, salary,

levying officer as earnings are exempt from levy of

attachment without filing a claim for exemption as
provided in Section 690.50. ’

(d) All earnings of the debtor which have been paid to
him and are retained in the form/in which paid or as cash
but which are not identified by the levying officer as
earnings are exempt from levy of attachment.

. (e) The earnings of the debtor for his pay period

immediately preceding the levy which have been paid to
him and are retained in the form in which paid or as cash
are subject to levy of execution only in an amount not to
ed the maximum amount of such earnings that could
be withheld by his employer under Section 723.030 less
any amounts withheld from such earnings by the debtor’s
employer pursuant to any earnings withholding order.
(f) Such additional portion of the earnings described
in subdivision {e) which a debtoEl proves is essential for
the support of himself or his family is exempt from levy
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of execution, .

{(g) A levying officer is not liable for any injury
resulting from any identification or misidentification of
assets made pursuant to this section, whether or not such
identification or misidentification be negligent, unless he
is guilty of actual fraud, corruption, or actual malice, -

SEC. 5. Section 690.6 of the Code of Civil Procedure
is amended to read: _

690.8. (a); As used in this section, “earnings” means
earnings not included within the definition of

11 “earnings” stated in subdi (a) of Section 690.5%.
Sl 12 (bg: @heeamingsofthe btor due or owing for his
13

14
15
16
17
18
19
20
21
22

23
24
23
26
27
28
29
30

31
32

perso: services shall be exempt from leyy of
attachment without filing a ¢laim for exemption as
provided in Section 690.50.

(¢) One-half or such greater portion as is allowed by

statute of the United States, of the earnings of the debtor
due or owing for his personal services rendered at any
time within 30 days next preceding the levy of execution

shall be exempt from execution without filing a claim for
exemption as provided in Sectl $90.30,

{e) All of such carnings; if Ferthemeef&e '
ill » E -l -i- h & I l l I Ih
whele or in part by the unless the debls are:

41} ineurred by the debtor; his wife; or his family for

the common neeomaries of life:
employece or former empleyee of the debter:

{d) Such additional portion of his earnings which a
debtor proves is essential for the|support of himself or his
family shall be exempt from levy of execution.

{e) The court shall determine the priority and division

+ey

(f} Any creditor, upon motion, shall be entitled to a
hearing in the court in which the action is pending or
from which the writ issued for the purpose of
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determining the priority and division of payment among
all the cregditors of the debtor who have levied an
execution upon nonexempt earnings pursuant to this
section.
SEC. 6. Section 690.7 of the Code of Civil Procedure
is repealed. , ' '
600 4o Te the maximum aggregate value of one
theusand deollars {$1;000); any combination of the
fellowing: savings deposits in; shares or other aceeunts in;
or shares of steek of; any state or federal savings and lean
» l' - “i!!l‘” !Ei i ! "|!’, !Iiili L ! !I I 6 | ! E I
eertifieates” and “withdraweble sheres” as defined in
Seetion 5061 and 5067 of the I ial Gode; respectively-
{b} Such exemption set forth) in subdivisien {a) shall
be & maximum of ene thouwsand delers ($1;000); per
persen; whether the charecter of the preperty be

separate 6f eorRTAtIMEY: :

SEC. 7. Section 690.7 is added to the Code of Civil
Procedure, to read: .

690.7. (a) As used in this section, “debtor” includes
an individual, corporation, partnership, or
unincorporated association. For the purposes of this
section, a husband and wife shail be treated as one
individual except (1) after the rendition of a judgment
decreeing their legal separationy) or (2) while they are
living separate and apart after the rendition an
interlocutory judgment of dissolution of their marriage.

(b) As used in this section, “deposit account” means
any of the following:

{1) A deposit or account in any “bank” described in
Section 102 of the Financial Code.

(2) A savings deposit in, share or other account in, or
share of stock of any state or federal savings and loan
association. As used in this paragraph, “savings deposit”
includes “investment certificate” and “withdrawable

- share” as defined in Sections 5061 and 5067 of the

Financial Code.

(3) A share or certificate for funds received of the
member of a credit union and all the accumulation on
such share or certificate.

e AU
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1
2

(c) A deposit account owned by a debtor is exempt
from attachment to the extent of the lesser of (1) five

£ 3 hundred dollars ($500)g0r (2) the amount by which five
| undred dollars ($500) exceeds the amounts in all other

R CREEERERERR IS

the burden of proof. .

deposit accounts owned by the debtor on the date of levy.

(d) A deposit account owned by a debtor is exempt
from attachment in the amount essential for the support
of the debtor or his family or essential for the
maintenance and continuance of his business.

(e} Any debtor claiming an exemption under this
section shall list in his claim for exemption under Section
690.50 all deposit accounts standing in his name whether
alone or with others and all amounts held in such
accounts on the date of the levy.

(f) For the purposes of this section, it shall be
presumed that all amounts in all deposit accounts
standing in the name of the debtor either alone or with
others are owned by the debtor. The presumption
established by this subdivision is a presumption affecting

(g) The exemptions provided by this section are not
applicable where the attachment! is sought to enforce a
court order for the support of any person or to collect a
state tax liability as that term is djﬁned in paragraph (2)
of subdivision (a) of Section 723.031.

(h) Nothing in this section affect the rights of a
banker under Section 3054 of the Civil Code.

(i) The exemptions provided by this section are

exclusive. A debtor may elaim no greater amount is
exempt by showing that such amount was derived from
his earnings or any other source. |

SEC. 8. Section 690.7% is added to the Code of Civil
Procedure, to read: ' ,

690.7%. (a) As used in this section, “debtor” means
an individual and does not include a corporation,
partnership, or unincorporated ' association. For the
purposes of this section, a husband and wife shall be
treated as one individual except (1) after the rendition of
a judgment decreeing their legal separatio i
they are living separate and apart after the rendition of
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an interlocutory judgment of dissolution of their
e. :

(b) As used in this section, "deposit account” means
any of the following:

(1) A deposit or account in any “bank™ described in
Section 102 of the Financial Code.

(2) A savings deposit in, share or other account in, or
share of stock of any state or federal savings and loan
assocmbon As used in this par#graph, savings deposit”
includes “investment certificate” and “withdrawable
share” as defined in Sections 5061 and 5067 of the
Financial Code.

(3) A share or certificate for funds received of the
member of a credit union and all the accumulation on
such share or certificate.

{c) A deposit account owned by a debtor is exempt
from execution to the extent jof the lesser of (1) five
hundred dollars ($500)gor (2) the amount by which five

%

hundred dollars ($500) the amounts in all other
deposit accounts owned by the debtor on the date of levy.

(d) A deposit account owned by a debtor is exempt
from execution in the amount essential for the support of
the debtor or his family. =

(e} Any debtor clmmmg an exemption under this
section shall list in his claim for exemption under Section
690.50 all deposit accounts standing in his name whether
alone or with others and all amounts held in such
accounts on the date of the levy.

(f) For the purposes of this section, it shall be

presumed that all amounts in all deposit accounts

standing in the name of the debtor either alone or with
others are owned by the debtor. The presumption
established by this subdivision is a presumption affecting
the burden of proof.

‘tg) The exemptions provxddd by this section are not
applicable where the execution is sought to enforce a
court order for the support of any person or to collect a
state tax liability as that term is|defined in paragraph (2)
of subdivision {(a) of Section 723.031.

“(h) Nothing in this section shall affect the rights of a

ELHUER
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banker under Section 3034 of the Civil Code.

(i) The exemptions provided by this section are
exclusive. A debtor may claim no greater amount is
exempt by showing that such amount was derived from
his earnings or any other source.

SEC. 9. Section 690.18 of the Code of Civil Procedure
is amended to read: .

690.18. (a) All money received by any person, a
resident of the state, as a pension, or as an annuity or
10 retirement or disability or death or other benefit, or as a
11 return of contributions and interest thereon, from the
12 United States government, or from the state, or any
13 county, city, or city and county, or other political
14 subdivision of the state, or any public trust, or public
15 corporation, or from the go ing body of any of them,
16 or from any public board or boards, or from any
17 retirement, disability, or annuity m established by
18 any of them pursuant to statute, whether the same shall
19 be in the actual possession of such pensioner or
20 beneficiary, or deposited by him. '

21 (b} All money held, controlled, or in process of
distribution by the state, or a city, city and county,
county, or other political subdivision of the state, or any
public trust or public corporation, or the governing body
of any of them, or by any public board or boards, derived
from the contributions by the state or such city, county,
city and county, or other political subdivision, or such
public trust, public corporation,  governing body, or
public board or boards, or by any officer or employee
thereof, for retirement or pension purposes or the
payment of disability, death, or dther benefits, or the
payment of benefits payable to, or the reimbursement of
benefits paid to, employees thereof under the provisions
of the Unemployment Insurance e, and all rights and
benefits accrued or accruing to any person under any
system established pursuant to statute by the state, city,
city and county, county, or other political subdivision of
the state, or any public trust or public corporation for
retiremnent, annuity, or pension purposes or payment of
disability or death benefits, and all vacation credits

D00~ T R GO PO
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accurnulated by a state employee pursuant to the
provisions of Section 18050 of the Government Code, or
any other public employee pursuant to any law for the
accumulation of vacation credits applicable to such
employee. Such moneys, benefits, and credits shall be
exempt without filing a claim of exemption as provided
in Section 690.50.

{c) All money held, controlled, or in process of
distribution by any private retirement plan, including,
but not limited to, union retirement plans, or any
profit-sharing plan designed and used for retirement
purposes, or the payment of benefits as an annuity,
pension, retirement allowance, disability payment or
death benefit from such retirement or profit-sharing
plans, and all contributions and interest thereon returned
to any member of any such retirement or profit-sharing
plan, are exempt from execution, attachment, or
garnishment in any bankruptey proceeding. Fhis
subdivision shall net apply to meneys held in eny

retirement program i pursaant to the foderal
“Belf/Employed Individuals Tax Res Aet of 1060~
Bodr: 837708, 76 Stat: $00); ner te any meneys reeeived in
any manner by perdons x any sueh retirement

progras 5o - |

(d) All periodic payments payable by a pension or
retirement plan that are not otherwise exempt by law are
exempt from levy of execution in the amount that is
exempted by Section 723.050 without filing a claim for
exemption as provided in Section 690.50.

(e) Nothing in this section limits the applicability of
any exemption otherwise provided by statute.

SEC. 10. Section 690.50 of the Code of Civil Procedure
is amended to read: : B

690.50. (a) If the property mentioned in Sections
690.1 to 690.29, inclusive, shall be levied upon under writ
of attachment or execution, the defendant or judgment
debtor (herein referred to as “the debtor”), in order to
avail himself of his exemption rights as to such property,
shall within 10 days from the date such property was
levied upon deliver to the levying officer an affidavit of

W a
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himself or his agent, together with a copy thereof,
alleging that the property levied upon, identifying it, is
exempt, specifying the section or sections of this code on
which he relies for his claim to exemption, and all facts
necessary to support his claim, and also stating therein his
address within this state for the purpose of permitting
service by mail upon him of the counteraffidavit and any
notice of the motion herein provided.

(b) Forthwith upon receiving the affidavit of

10 exemption, the levying officer shall serve upon the
11 plaintiff or the person in whose favor the writ runs
12 (herein referred to as “the creditar”), either personally
13 or by mail, a copy of the affidavit of exemption, together
14 with a writing, signed by the levying officer, stating that
15 the claim to exernption has been received and that the
16 officer will release the property umless he receives from
17 the creditor a counteraffidavit within five days after
18 service of such writing, ,
19 (c) If the creditor desires to contest the claim to
20 exemption, he shall, within such period of five days, file
21 with the levying officer a counteraffidavit alleging that
the property is not exempt within the meaning of the
section or sections of this code relied upon, or if the claim
to exemption be based on Sections 690.2, 690.3, 690.4,
690.5%4, 690.6, 690.7, 690.7%, 690.18, alleging that the
value of the property claimed to be exempt is in excess
of the value stated in the applicable section or sections,
together with proof of service of a copy of such
counteraffidavit upon the debtor.

(d) If no such counteraffidavit, with such proof of
service, is so filed with the levying officer within the time
allowed, the officer shall forthwith release the property. .

{e) H such counteraffidavit, with/such proof of service, .
is so filed, either the creditor or: the debtor shall be
entitled to a hearing in the court in which the action is
pending or from which the writ issued for the purpose of
determining the claim to exemption, the priority or
division of payment between one or more creditors from
nonexempt earnings under the provisions of Section 690.6
or the value of the property claimed to be exempt. Such

© =1 U OO D
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hearing shall be granted by thé court upon motion of
either party made within five days after the
counteraffidavit is filed with the levying officer, and such
hearing must be had within 15 days from the date of the
making of such motion unless continued by the court for
good cause. The party making the motion for hearing
shall give not less than five days’ notice in writing of such
hearing to the levying officer and to the other party, and
specify therein that the hearing is for the purpose of
determining the claim to exemption. The notice may be
of motion or of hearing and upon the filing of the notice
with the clerk of court, the motion is deemed made.

{f) U neither party makes such motion within the time
allowed, or if the levying officer shall not have been
served with a copy of the notice of hearing within 10 days
after the filing of the counteraffidavit, the levying officer
shall forthwith release the property to the debtor.

(g) At any time while the proceedings are pending,
upon motion of either party or upon its own motion, the
court may (1) order the sale of any perishable property
held by such officer and direct disposition of the proceeds
of such sale, and (2) make such other orders as may be
proper under the particular circumstances of the case.
Any orders so made may be modified or vacated by the
court or judge granting the same, or by the court in which -
the proceedings are pending, at any time during the
pendency of the proceedings, upon such terms as may be

just. .

(h) The levying officer in all cases shall retain physical
possession of the property levied upon if it is capable of
physical possession, or in the case of property not capable
of physical possession, the levy #llalll remain in full force
and effect, pending the final determination of the claim
to exemption. However, no sale under execution shall be
had prior to such final determination unless an order of
the court hearing the claimm for exemption shall so
provide. '

(i} At such hearing, the party claiming the exemption
shall have the burden of proof. The affidavjts and
counteraffidavits shall be filed by the levying officer with

wm a8
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the court and shall constitute the pleadings, subject to the
power of the court to permit an amendment in the
interests of justice. The affidavit of exemption shall be
deemed controverted by the herafﬁdaﬁt and both
shall be received in evidence. N herein shall be
construed to deprive anyone of theinghttoa;uryhialin
any case where, by the Constitution, such right is given,
but a jury trial may be waived in any such case in like
manner as in the trial of an action, No findings shall be
10 required in a proceeding under this section. When the
11 hearing is before the court sitting
12 evidence other than the affidavit
13 offered, the court, if satisfied that sufficient facts are
14 shown thereby, may make its i
15 w, i:fSh:hP order the
16 nction of other evidence, ocumentary, or

17 the filing of other affidavits and counteraffidavits. At the
18 conclusion of the hearing, the court shall give judgment
19 determining whether the claim to exemption shall be
20 allowed or not, in whole or in ipart, and may give
21 judgment determmmg the pridrity or division of
payment between one or more creditors from
nonexempt earnings under the provisions of Section
690.6, which judgment shall be inative as to the
ﬂghtofthecreditortohavetheg@hkenandhold

10 00 ~3I O R b €O 1O

by the officer or to subject the to payment or
other satisfaction of his judgment. In such j t the
court shall make all proper orders for the disposition of
such property or the proceeds f.

() A copy of any judgment en in the trial court
shall be forthwith transmitted by the clerk to the levying
officer in order to permit such officer to either release the
property attached or to continue to hold it to sell it, in
accordance with the provisions of the writ previously
delivered to him. Such officer, unless an from the
judgméntiswaived,orthej t has otherwise
become final, shall continue to hold such p under k/
attachment or execution, continning the sale
pro held under execution until sich Judgment
becomes final. However, if a claim to exemption under

BEBLLERLELLSBRUIVRRBE
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Section 690.5% or 690.6 is allowed by such judgment, the
debtor shall be entitled to a release of the earnings so
exempted at the expiration of three days, unless
otherwise ordered by the coutt, or unless the levying
officer shall have been served with a copy of a notice of
appeal from the judgment.

(k) When any documents required hereunder are
served by mail, the provisions of this code relating to
service by mail shall be applicdble thereto. '

(1) Whenever the time allowed for an act to be done
hereunder is extended by the court, written notice
thereof shall be given promptly to the oppoesing party,

-
BEScvoasumnwn—

. 13 unless such notice be waived, and to the levying officer.

14 (m) An appeal lies from ahy judgment under this
15 section. Such appeal to be taken in the manner provided
16 for appeals in the court in whith the proceeding is had.
17 SEC. 11. Section 710 of the Code of Civil Procedure is
18 amended to read:

19  710. (a) Whenever a judgment for the payment of
20 money is rendered by any court of this state against a
91 defendant to whom money is owing and unpaid by this
state or by any county, city and county, city or
municipality, quasi-municipality, district or public
corporation, the judgment creditor may file a duly
authenticated abstract or transcript of such judgment
together with an affidavit stating the exact amount then
due, owing and unpaid thereon and that he desires to
avail himself of the provisions of this section in the
manner as follows:

1. If such money ; wages er salawy is owing and unpaid
by this state to such judgment debtor, said judgment
creditor shall file said abstract or transeript and affidavit
with the state department, baard, office or commission
owing such money ; wages o salary to said judgment
debtor prior to the time such state department, board,
office or commission presents the claim of such judgment
aenio srefor to the State ntl'olier 8 blabe
—Peuonnelaoud.Sﬁdstati;i‘iPamnent. DOE
comimission in presenting such claim of such judgment
40 debtor to said State Controller shall note thereunder the

KLREVBLLBRIVPRNER
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fact het of the filing of such abstract or transeript and
affidavit and state the amount unpaid on said judgment
as shown by said affidavit and shall also note any amounts
advanced to the judgment debtor by, or which the
judgment debtor owes to, the :State of California by
reason of advances for expenses or for any other purpose.
Thereupon the State Controller, to discharge such claim
of such judgment debtor, shall pay into the court which
issued such abstract or transcript by his warrant or check
10 payable to said court the whole' or such portion of the
11 amount due such judgment debtor on such claim, after
12 deducting from such claim an amount sufficient to
13 reimburse the state department, board, effieer office or
14 commission for any amounts advanced to said j ent
15 debtor or by him owed to the State of California, and after
16 dedueting therefrom an ameunt equal to ene/half or sueh
17 greater pertior as is allowed by statute of the United
18 States; of the earnings ewing to the judgment debier for
19 his persenal serviees to the statd rendered at any Hme
20 within 30 days next preeeding the fling of such abstract
21 ertranseript; as will satisfy in full or to the greatest extent
the amount unpaid on said j ent and the balance
thereof, if any, to the judgment debtor.

2. i such money ; wages or saldry is owing and unpaid
to such judgment debtor by any dounty, city and county,
city or municipality, quasi-municipality, district or public
corporation, said judgment creditor shall file said abstract
or transcript and affidavit with the auditor of such
county, city and county, city or municipality,
quasi-municipality, district or public corporation (and in
case there be no auditor then with the official whose duty
corresponds to that of auditor). Thereupon said auditor
(or other official) to discharge such claim of such
judgment debtor shall pay into the court which issued
such abstract or transcript by his warrant or check
payable to said court the whole or such portion of the
amount due on such claim of such judgment debtor ; less
an ameount equal to enc/half or sueh greater perbion as is
aliowed by statute of the United States; of the earnings of

000 -1 da G B
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ieipality: "y icipality; distriet er bk
corporation to the judgment ‘debter for his persenal
orviees to such publie bod dered at any time withi
30 days mext preceding the Hling of sueh ebotvact or
transevipt; as will satisfy in full or to the greatest extent
the amount unpaid on said judgment and the balance
thereof, if any, to the judgment debtor.

(b) The judgment creditor upon filing such abstract or
transcript and affidavit shall pay a fee of two dollars and
10 fifty cents ($2.50) to the person or agency with whom the
11 same is filed.

12  {c) Whenever a court receives any money hereunder,
13 it shall pay as much thereof as is not exempt from
14 execution under this code to the judgment creditor and
15 the balance thereof, if any, to the judgment debtor. The
16 procedure for determining the claim of exemption
be governed by the procedure set forth in /6026 6

W oo =1 QU G RO =

18 @ade Sechion 69030
19 (d) In the event the moneys owing to a judgment

20 debtor by any governmental agency mentioned in this
9] section are owing by reason of an award made in 2
condemnation proceeding brought by the governmental
agency, such governmental agency may pay the amount
of the award to the clerk of the court in which such
condemnation proceeding was tried, and shall file
therewith the abstract or transcript of judgment and the
affidavit filed with it by the judgment creditor. Such
payment into court shall constitute payment of the
condemnation award within the meaning of Section 1251
of this code. Upon such payment into court and the filing
with the county clerk of such abstract or transcript of
judgment and affidavit, the county clerk shall notify by
mail, through their attorneys, if any, all parties interested
in said award of the time and place at which the court
which tried the condempation proceeding will
determine the conflicting claims to said award. At said
time and place the court shall make such determination
and order the distribution of the money held by the
county clerk in accordance 1 ' -

(e) The judgment creditor may state in the affidavit

BRRILRLBBLERRIRRRES
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Section £90.50 of this code and the court rendaring the judgment
shall be considered the levying officer for the purpose of that
section. :
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any fact or facts tending to establish the identity of the
judgment debtor. No public officer or employee shall be
- liable for failure to perform any duty imposed by this
section unless sufficient information is furnished by the
abstract or transeript together with the affidavit to enable
him in the exercise of reasonable diligence to ascertain
such identity therefrom and from the papers and records
on file in the office in which he works. The word “office”
-9 as used herein does not include any branch or
10 subordinate office located in a different city.
11 (H No&mgmthiesee?:ésm the fling of
12 any absiract or ranseript against any wages;
13 or salary owing to the Gevernor; Li Coverner;
14 Beeretary of State; Genivellor; Troasurer; and Attorney
18 Any foes ed by a sta under this
186 <8 Any receiv a state agency er
17 section shall be deposited to the credit of the fund from
18 which payments were, or would be, made on account of

19 a garnishment under this section. Her the of this
shall be deemed payments from the fund out

of which menecys te meet such payments were

transiorred to said revelving fund:

g; I?:i;:fucﬂog: gaea notauth;hrizethauﬁthholdin%lof
earnings of a pu employee. The earnings of a public
employee may be withheld only pursuant to Z‘hfapmzs
(commencing with Section 723.010). '

“{hi (1) In the cvent the moneys omng to a judgment
dcbtor by any yorernmental agency mentioned in this scetion .

€© 00 =1 Gy T 63 DO =
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@ Y/ ari fur wages or salary, the judyment creditor sholl mail wnder
a separafe enver at the FHme of filing the affidavit with the
5,;,.,}? o f- forernmental agency, e en envelope yarked * Personal and

Counfidentinl®, a enpy of the afidavit and a Noticr to Judg-
ment Debtor as provided in paragraph (2) of this subdivivion,
addresseid to the judgment debtor at his place of employment.

(2) The Notice to Judgment Debtor shall be in 10-point
bedd type, and in substantiolly the following form:

You may be cntitled fo file a claim erempting your salary
ur wnyes from execution. You may seek the advice of any
gtlorney or may, within 10 days from the date yjour salary or
wages were levied wpon, deliver an affidevit 1o the court ren-
dering the judgment to exempt such solary or wages, as pro-
vided in Section 690.50 of the Code of Civil Procedure.

SEC. 12. ter 25 (commencing with Section
- 723.010) is to Title 9 of Part 2 of the Code of Civil
. Procedure, to read: o
CHAPTER 2.5, EMPLOYEES' EAﬁchs PROTECTION
Law

Article 1. Deﬁmhons

723.010. This chapter shall be known and may be
cited as the “Employees’ Earnings Protection Law.”

723.011. As used in this chapter:

(a) “Earnings” means compensation paysble by an
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1 employer to an employee for personal services
2 performed by such employee whether denominated as
- 3 wages, salary, commission, bonus, or otherwise.

4 (b) “Employee” means an individual who performs
8 services subject to the control of an employer as to both
6 what shall be done and how it shall be done.

7  {c) “Employer” means a person for whom an
8 individual performs services as an employee.

9 (d} “Judgment” includes a support order.
10 {e) “Judgment creditor” means the person in favor of
11 whom a judgment is rendered and includes his
12 representative. As applied to the state, “judgment
13 creditor” means the specific state agency seeking to
14 collect a judgment or tax liability.
15 () “Judgment debtor” means the person against
16 whom a judgment is rendered.

17 (g} “Person” includes an individual, a corporation, a
18 partnership or other unincorporated association, and a
19 public entity.

A 20 h} “S inistrator” means the Director of
21 Industrial Relations.
22
23 Article 2. General Provisions -
24

25 723.020. The earnings of an pmployee shall not be
26 required to be withheld for payment of a debt by means
27 of any judicial procedure other than pursuant to the
28 provisions of this chapter.

20  723.021. A levy upon the earnings of a judgment
30 debtor shall be made by an earnings withholding order,

:—E? 31 directed to fhis employer, in accordance with this
chapter. :

33 793.022. (a) As used in this section, “withholding
34 period” means the period which commences on the fifth
35 day after service of an earnings withholding order upon
36 the employer and which continues until the first of the
37 following dates:

38 (1) The 125th day after the order was served.

39 (2) The date of termination requested by the creditor
40 or ordered by the court.
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(3) The'date the employer has withheld the full
amount $pecified in the order. .

(b) Except as otherwise provided by statute, an
employer shall withhold the amounts required by an
earnings withholding order from all earnings of the
employee payable for any pay period of such employee
which ends during the withholding period.

(¢} Notwithstanding subdivision (b), an employer

cease withholding pursuant to an earnings
10 withholding order whenever he is served with a certified
11 copy of a satisfaction of the judgment upon which the
12 order is based.

13 (d) An employer is not liable for any amounts
14 withheld and paid over to a judgment creditor pursuant
15 to an earnings withholding order prior to service upon
16 the employer of a written notice of termination of such
17 order or a certified copy of a satisfagtion of the judgment

C 18 upon which the order is based.
19 (e) For the purposes of this section, service shall be
20 _deemed complete on the date the served is
first received at either the

0O =3 O O b 0O DD
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branch or office

22 where the employee works or the ioffice from which he

23 is paid. ' :

24  723.023. (a) Except as otherwise provided in this

25 chapter:

26 g{l An emgloyer shall comply with the ﬁraztr =y

27 withholding order §hich he receives served upon him.
(@is_served with) 28 2) Ifthe employerfeéceiveatwo or more orders on the ~~

429 same day,he shall comply wi the order issued pursuant

30 to the judgment first entered. If two or more orders
on the same day are also based on judgments
32 entered upon the same day, the employer shall comply

33 with whichever one of such orders he selects.

34 (3) If an earnings withholding order is (served)
35 during the period that an employer is required to comp

36 with another earnings withholding order for the same

37 judgment debtor, the employer shall not withhold

38 earnings pursuant to the subsequent order.

30 (b) For the purposes of this section,an_earnings (Geryice of)
40 withholding order{is Teceivedjon the date it is actuall

C Gl';ll be deemed completg__, .
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first received at either the branch or office where the
employee works or the office from which he is paid.
723.024. Each time an employer makes a deduction
from an employee's earnings pursuant to an earnings
withholding order, he may make an additional deduction
of one dollar {$1) and retain it as a charge for his services
in complying with the earnings withholding order.
723.025. (a) The amount required to be withheld
pursuant to an earnings withholding order shall be paid
10 to the person specified in the order within 15 days after
11 each payment of earnings is made to the employee unless
12 the employer elects to pay in regular monthly payments
13 made not later than the 15th day of each month. In the
14 latter case, the initial monthly payment shall include all
15 amounts required to be withheld from the earnings of the
16 employee during the preceding calendar month up to
17 the close of the employee’s pay period ending closest to
18 the last day of that month, and thereafter each monthly
19 payment shall include amounts withheld from the
20 employee’s earnings for services rendered in the interim
21 up to the close of the employee’s pay period ending
closest to the last day of the preceding calendar month.
(b) Notwithstanding the pravisions of subdivision (a),
an employer is not required ‘to pay over an amount
withheld until the accumulated amount that has been
withheld and not paid over equals or exceeds ten dollars
(810) unless it appears that no'additional money will be
withheld from the employee’s earnings pursuant to the
particular earnings withholding order.
723.026. Within 35 days after he receives any payment
pursuant to an earnings withholding order, the judgment
creditor shall send the judgment debtor a receipt for such /

W00 =1 O ke L3 O pm

payment by first,class mail.

723.027. If the judgment pursuant to which the
earnings withholding order is issued is satisfied prior to
the end of the withholding period provided in Section
723.022, the judgment creditor shall promptly file a
satisfaction of judgment in the court which issued such

BEUERRVBLLBRIVBRNE

wme judgment debtor’s employer.

9 order and shall{send)a certified copy of such satisfaction serv




CCP § 723.028
PSBI o —99

723.028. Subject to Section 723.109, after the amount
stat?d as owing in the earnings withholding order is paid,
the judgment creditor may apply for issuance of another
earnings withholding order covering costs and interest
::)l:it may have accrued since application for the prior

er,
23.029. Notwithstanding any other provisions of this
chapter, an employer who complies with any written
order or written notice which purports to be given or
served in accordance with the pravisions of this chapter
is not subject to any civil or crintinal kability for such
compliance unless he has actively participated in a fraud.

723.02.9: Service of an eatnings withholding order
oF creates a lien upon the earnings required to be withheld
N pursuant to such order. Such lien shall continue for a

period of one year from the date sy arnings becam
payable. e sich e ne .

WO ~1 O A b GO 1D e
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13 723.030. (a) A “withholding :Eler for support” is an
14 earnings withholding order to enforce a court order for
15 the support of any person. A withholding order for
16 support shall be denoted as such on its face.

17 (b} Notwithstanding any other provision of this
18 chapter: '

19 (1) The restrictions on earnings withholding
contained in Secton 723050 do not apply to a
withholding order for support. '

(2) An employer shall continue to withhold pursuant
to a withholding order for suppouﬁ until it expires by its
terms or the court orders its termination.

{3) An employer who receives a withholding order for
support shall withhold and pay over earnings of the
employee pursuant to such order even though he is
already required to 'comply with another earnin
withholding order. -

(4) An employer shall withhold earnings of an
employee pursuant to both a withholding order for
support and another earnings withholding order
simultaneously. The amount to be withheld under the
withholding order for support shall be deducted first
from the earnings of the employee; the amount to be
withheld pursuant to the other withholding order shall
then be computed, based on the earnings remaining after
this deduction.

723.031. {a) As used in this section:

(1) “State” means the State of California and includes

288Y8RRBEERERBRRBEESE
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any officer, department, board, or agency thereof. .

{2) “State tax liability’ means a liability, including any
penalties and accrued interest and :costs, for which the
state would be authorized to issue (i) a warrant pursuant
to Section 1785 of the Unemployment Insurance Code, or
Section 6776, 7881, 8001, 10111, 16071, 18906, 26191, 30341,
or 32365 of the Revenue and Taxation Code or (ii) a
notice or order to withhold pursnant to Section 1755 of
the Unemployment Insurance Code, or Section 6702,
10 7851, 8952, 10051, 11451, 16101, 18807, 26132, 30311, or
11 32381 of the Revenue and Taxation: Code.

12 (b) A “withholding order for taxes” is one issued
13 pursuant to this section and shall be denoted as such on
14 its face. _ :

15 {c) A withholding order for taxes may be issued
16 whether or not the state tax liability has been reduced to
17 judgment.

18  (d} A withholding order for taxes may only be issued
19 where the existence of the state tax liability either
20 appears on the face of the taxpayer’s return or has'been
21 determined in either an administrative or judicial
proceeding in which the taxpayer had notice and an
opportunity to be heard. No review jof the taxpayer’s tax
Liability shall be permitted in proteedings under this
section. ;

(e) Except as otherwise provided in this section, the
provisions of this chapter shall apply to a withholding
order for taxes and shall govern the procedures and
proceedings concerning such order. : ‘

(f) The following special provisions apply to a
withholding order for taxes: .

{1) The state may itself issue a withholding order fo
taxes to collect a state tax liability. The amount required
to be withheld pursuant to an order issued under this
paragraph shall be specified in the order and shall be not
more than percent of the taxpayers nonexemp

i in subdivision (a
tion 723.050. At time of ce, the state

serve upon the taxpayer (i) a copy of the order and (ii)

a notice informing the taxpayer of the effect of the order

OO O b O IO
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two times the maximum
amount that is permitted

to be withheld under
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and his right to review and modification of such order.
The taxpayer may apply in the manner provided in -
Section 723.105 to a court of record in his county of
residence for a hearing to claim the exemption provided
by Section 723.051. No fee shall be charged for filing such
application. After hearing, the ¢ourt may modify the -
withholding order for taxes previously issued, but in no
event shall the amount required to be withheld be less
than that permitted to be withheld under Section 723.050.
10 (2) The state may, at any time, apply to a court of
11 record in the county where the taxpayer was last known
12 to reside for the issuance of a withholding order for taxes
13 to collect a state tax liability. Such application shail
14 include an affidavit stating that the state has served upon
15 the taxpayer (i} a copy of the application and (ii) 2 notice
16 informing the taxpayer of the p of the application
17 and his right to appear with re to such application.
18 The court shall immediately set the matter for hearing
19 and the court clerk shall notify the state and the taxpayer
20 at least 10 days before the heari:feof its time and place.
91 After hearing, the court shall issue a withholding order
for taxes which shall require the taxpayer’s employer to
withhold and pay over all earnings of the taxpayer other
than that amount which the taxpayer proves is exempt
under Section 723.051, but in no event shall the amount
required to be withheld be less than that permitted to be
withheld under Section 723.050. :

(3) Subject to paragraph (4), an employer who
receives a withholding order for taxes shall withhold and
pay over earnings of the employee pursuant to such order
and shall cease to withhold earnings pursuant to any prior
order except a withholding order for support. When an
employer is required to cease withholding earnings
pursuant to a prior order, he shall notify the judgment
creditor who obtained the prior order that a supervening
withholding order for taxes is in effect.

(4) An employer shall not withhold earnings of an
employee pursuant to a withholding order for taxes if a
prior withholding order for taxes is in effect.

(5) An employer shall continue to withhold pursuant

WO~ Dk GO0 -
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to a withholding order for taxes until the amount
specified in the order has been paid in full. '

(g) No method of collection of an unpaid tax lability
from the earnings of an employee may be used by the
state, except as provided in this chapter. ‘

723.032. Service of an earnings wnthﬁo[ﬂin_g'-am

creates a lien upon the earnings required to be withheld
pursuant to such order. Such lien shall continue for a
period of one year from the date such earnings becamy
yable. :

W00 =3 Ok G2 BD =

12 Article 3. Restrictions on Earnings Withholding

14 - 723.050. (a) As used in this section, “nonexempt

15 earnings” for any workweek means the earnings of the

16 judgment debtor for that workweek less the sum of all the

17 following:

18 (1) An amount equal to the amount that would be

19 withheld for federal income tax purposes from the same

20 amount of earnings of a single person who claims one

21 exemption. . 5

(2) An amount determined by the §tate gdministrator = / ﬁ /

which is representative of the amount that would be
withheld for federal social security tax purposes from

such amount of earnings. : j

(3) An amount determined by the &&ﬂ%t&_ §/ ﬂ /
which is representative of the amount that wou
withheld for state disability insurance taxes from such
amount of earnings. 7

(4) An amount equal to the amount that would be
withheld for state income tax purposes from the same
amount of earnings of a single person who claims one
exemption. '

{5) An amount equal to 30 times the federa)l minimum
hourly wage prescribed by Section 6(a) (1) of the Fair
Labor Standards Act of 1938 in effect at the time the
earnings are payable.

(b) Except as otherwise provided in Sections 723.030,
723.031, and 723.106, the maximum amount of the
earnings of a judgment debtor in any workweek which

BRRAKKLBL2EBRIVRRBE
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1 can be withheld pursuant to this chapter is 25 percent of
2 his nonexempt earnings. If the amount computed under
3 this subdivision is not a multiple of one dollar ($1),
4 fractional amounts less than one-half dollar ($0.50) shall
5 be disregarded and fractional amounts of one-half dollar
6 ($0.50) or more shall be rounded upward to the next
7 higher whole dollar. I the total amount withheld is not
8 more than one dollar ($1), nothing shall be withheld.

9 (c) The State Administrator shall prescribe by
10 regulation the method of computing the amount to be
11 withheld in the case of earnings for any pay period other
12 than a week, which method shall be substantally
13 equivalent in effect to that prescribed in subdivision (b).
14 . {d) The State Administrater shell prepare withholding
15 tables for determining the amount to be withheld from
16 the earnings of employees for representative pay periods.
17 The tables may prescribe the amounts to be withheld
18 according to reasonable eainings brackets. The tables

C S / AJ19 pre b ninistrator pursuant to this
! Ffz subdivision shall be used to determine the amount to be
21 withheld in all cases where the tables permit
22 computation of the amount to be withheld.
93  T723.051. The portion of his earnings which a judgment
94 debtor proves is essential for the support of himself or his
95 family is exempt from levy under this chapter. This
96 standard recognizes that the exemption provided by
27 Section 723.050 should be adequate except in rare and
28 unusual cases. Neither the judgment debtor’s accustomed
29 standard of living nor a standard of living “appropriate to
30 his station in life” is the ¢riterion for measuring the
31 debtor's claim for excmption under this section.

a2

33 Article 4. Procedure for Issuance of
34 Earnings Withholding Orders

35

36  723.100. The Judicial Council may provide by rule,

p
39 ' 723.101. (a) Service uni
40 personal delivery or b}'ﬁrst- '

—_.——_.L""/
l C I _ ﬁen& or certified mall, postage prepaid with™

return receipt requested. When service is pade by mail, service im

completed at the time thu return receipt is executed bty the
recipienat or his representative. '

—
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i i on 10328, except as
provided in subdivision (c), a judgment creditor is not
entitled to the costs of service/under this chapter which
exceed the cost of service by certified mail with return
receipt requested. .

(c) If the employer of the judgment debtor refusesto -
accept service by registered or certified mail, the cost of
service by personal delivery may be recovered from the
judgment debtor. : -

QWO e 1t OO GO D
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(a) whenthemloxerorthqmtdemmttoaeqrt
service by mail of an earnings withholding order and the judgment
creditor mubsequently serves such ordeibr by persomal delivery and his
order is denied effect because an uuﬂening order as been given

effect, upon applicaticn of the julgsint creditor, the court vhich
1ssued the Judgment creditor his oridm. earnings withho)ding order
sball make a special order directed to the employer to ceass withhold-
ing under the intervening order and to comply with the origioel order.
In these circumstances, for the purposes of Section 723.022, service
ormomlmrauuumimammuuor sexvice
of the special order directing the employer to couply with the origimal

K oxder.
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11 723.102. A judgment creditor may apply for the
12 issuance of an earnings withholding order by filing an
13 application, in the form pr by. the Judicial
14 Council, with the clerk of the court which entered the
13 j pursuant to which the earnings
16 “withholding r is sought.

17 723.103. {(a) At the time of filing an application for
18 issuance of an earnings withholding order, the judgment

. :ul @

(me11)-2 creditor shall gerve)the follow

or:
21 (1) A copy of the application for the earnings
22 withholding order. -

23 (2) A notice of the application.
ervice upon the judgiment debtor shall be made)

AT — -

(b} The papers specified in subdivision (2} shall be
mailed to the Jjudgment debtor

95 at his last known residence address or, if no such address
96 is kmown to the judgment creditor, thejpapers SCHIes
27 (i subdivision (&) may be mailed tp the judgment

98 in .an envelope marked “Personal—Importan
Documents” addressed to him at his place of
employment.

(¢} The failure of the judgment debtor to receive the
papers specified in subdivision (a) does not affect the
validity of a properly issued earnings withholding order.

723.104. Upon application of a judgment creditor, the
court clerk shall promptly issue an earnings withholding
order in the form prescribed by ion 723.125.

793.105. (a) A judgment dt%tor may apply for a

n

288

hearing to claim an exemption under this chapter if:
(1) No prior hearing has been held with respect to the
earnihgs withholding order; or '
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1 {2) There has been a material change in
9 circumstances since the time of the last prior hearing on
3 the earnings withholding order.
4 (b) Application for a heating shall be made by filing an
% original and one copy bfs the judgment debtor’s

anplication for_hearing and, if he claims the exemption

7 provided by Section 723.051, his financial statement.

8  (c) The hearing shall be held within 15 days after the

9 date the application is filed. The court clerk shall notify
10 the judgment debtor and the judgment creditor at Jeast
11 10 days before the hearing of its time and place and shall
12 include with the notice to the judgment creditor a copy
13 of the application for hearing and the financial staterent,
if any. :
15 (d) If, after hearing, the court orders that the earnings
16 withholding order be modified or terminated, the clerk
17 shall promptly send a copy of the modified earnings
18 withholding order to the employer of the judgment
19 debtor or notify the employer in writing that the earnings
20 withholding order has been terminated. The court may
921 order that the earnings withholding order be terminated
29 as of a date which precedds the date of hearing.
93 (e) Except as provided in Section 723.106, if the
94 earnings withholding order is terminated by the court,
95 unless the court otherwise orders or unless there is a
96 material change of circumstances since the time of the
27 last prior hearing on the earnings withholding order, the
98 judgment creditor may ngt apply for another earnings
99 withholding order directed to the same employer with

@ 30 respect to the same judgt:int debtor for a period of 125
‘. gé iaﬁt 9¥ : g__t_i_ate :of of the earnings

33 (f Ifanemployer has withheld and paid over amounts
34 pursuant to an earnings withholding order after the date
35 . of termination of such order but prior to the receipt of
36 notice of its termination, the judgment debtor may
37 recover such amounts only from the judgment creditor.
— 38 If the employer has withheld amounts pursuant to an
. 39 earnings withholding ordet after termination of the order
40 but bas not paid over such amounts to the judgment
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1 creditor, the judgment debtor may recover such amounts
2 from his employer. o
3 7923.106. (a) As used in this section, “earnings
" 4 includes all compensation (whether denominated as
@mmission,} 5 es, § ,Abonus, tips, or otherwise) for p-er:mnal
6 services rmed by an employee, whether paid or
7 payable by the employer or by any other person.
8 (b) Where ajudgment debtor has earnings from more
9 than one source, an eamnings withholding order may be
10 issued based on the debtor’s total earnings but directed
11 to one employer. ‘
12 {¢) An employer shall not be required to withhold
13 pursuant to this section an arount in excess of the lesser
14 of either of the following: .
15 . (1) The amount of earnings payable to the judgment
16 debtor by the employer after deducting all amounts
17 required to be withheld by law or by any contract which
18 is not revocable by the employee or at his instance.
19 (2) An amount equal to that which would be

20 itted to be withheld if the total earnings of the
ebtor were used in computing nonéxempt earnings
22 \under Section 723.050. '
debtor from all scurces were used in camputing the amount
that is permitted to be withhﬁeld under Section 723.050.

(d) A judgment creditor , at any time, request a
hearing to prove that the T:ggment debtor receives
earnings from more than one source and that the
judgment creditor should be granted an order requiring
one employer to withhold a greater amount from the
earnings payable by that employer than he would have to
withhold were he the judgment debtor’s only source of
earnings. The request shall set aut the facts on which the
judgment creditor’s claim is based. The request shall be
made to the court to which application is made for the
earnings withholding order.

- (e) The court shall set the matter for hearing after
receiving the written request together with an affidavit
stating that the judgment creditor has served a copy of
the request for hearing in the manner provided in
Section 723.101. The court clerk shall notify the judgment
debtor and the judgment creditor at least 10 days before
the hearing of its time and place.

EBEYBRRVLnRIRRER
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10
11
12
13
14
13
16
17
18
19
20

22

() The judgment creditor has the burden of proof on
the issue of his right to have a greater amount withheld
by one e tgzoyer pursuant to this section. If the court
finds that judgment creditor is entitled to an order
requiring an employer to withhold a greater amount
from the judgment debtor’s earnings than the employer
would have had to withhold were he the judgment
debtor’s only source of earnings, the court shall make an
appropriate order.

(g) The hearing provided by this section may be
combined with a hearing under Section 723.105. If an
earnings withholding order has previously been issued
under this section, the court, after hearing held at the
request of either the judgment debtor or the judgment
creditor, may modify the prior order, and the clerk shall
promptly send a copy of the revised order to the
employer of the judgment debtor.

723.107. (a) The eamnings withholding
t ethermththeformforanelnployersretum
informational pamphlet and withho

ublis or3 served upon
the designated employer by the judgment creditor.

B

{b) At the time he mekes service pursuant to subdivision (a), the

Judgment creditor shall provide the employer with a copy of the infor-

mational pamphlet and the withholding tables published by the State

Administrator.

e/ —zrﬁ)guiaﬂ‘; tate ¢dministrator may promulgate rulesand _ | $ /ﬁ/

permitting walver bf or variances from the

25
d

requirements of subdivision (g}.

An order not served upon the employer within 45
27 ys after its date of issuance is void.

723.108. Any employer who (fecaives)an

mthholdmg order shall complete the employer’s return

on the form provided by the juc),gment creditor and shall

mail it to the judgment creditor within 15 days from the

due&mmlﬁef_ma%ﬂﬂwl ng orde
723.109 Ifanempoyerwi holds earnings pursuant

to an earnings withholding order, the judgment creditor
who obtained such withholding order may not serve

EPRUKRLBELEBY

another withholding order on the same employer
requiring him to withhold earnings of the same employee
dunng the 10 days following the expiration of the prior

earnings withholding order. |
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Article 5. Forms; Instructional Pamphlet;
Withholding Table _

723.120. The Judicial Council shall prescribe the form
of the applications, notices, orders, and other documents
required by this chapter and only such forms may be used
to implement this chapter. Such forms shall require
the information prescribed by this chapter and such

e T- Y PO ey L

additional information as the Judieial Council reguires.

723.121. The “Application for Issuance of Earnings
Withholding Order” shall be executed under oath and
shall include all of the following:

(a) The name and address of the judgment debtor and,

if known, his social securlty number,

~£—/ ) The name and address of the judgment creditor.
() The dateandplacdwheretbejﬂdgmeﬂtm
rtered
A4 ) ’I'heamountsoughttobecollected,mdicatmgthe
amount of the judgment, plus additional accrued items,
6 less partial satisfactions, if any.
e / 17 ) The name and addreds of the employer to whom

o WO

order will be directed.
19 )'.[‘henameandad ofl:hepemntowhomthe
20 withheld money is to be pai
/21 The name and address|of the person designated by
7 e judgment creditor to receive notices.
+£ / ) A statement that the applicant has no information
or belief that the indeb for which the order is

28 sought has been discharged by a discharge granted to the
26 judgment debtor under the National Bankruptcy Act or
27 that the prosecution of the proceeding has been stayed in
28 a proceeding under the National Bankruptcy Act.
4;/ ) A statement that the applicant has oomlahed with
requirements of Section|723.103.

723.122. In addition to otﬁer mformt:on requu'ed by
the rules and regulations of the gtate
“Notice of the Application for Issuance
Withholding Order” shall inform the Judgment debhr of
all of the following:

(a) The judgment cred1tpr has asked the court to
order the named employer to withhold from the garnings
of the judgment debtor the maximum amounts allowed
by law and to pay these amounts over to the person
specified in the application for the order in payment of

EBEILK/RBBEE

e




)

pSB1 — 32—

W00 -1 0 R b GO

BRIBRREE

CCP § 723.123

earnings.

the judgment described in the application.
(b} The maximum amounts allowed by law to be
withheld pursuant to Section 723.050,

on illustrative swounts of

(c) No amount can be withheld from the earnings of
a judgment debtor (1) for a debt which he can prove has
been discharged by a discharge granted to him under the
National Bankruptcy Act or (2) where he can prove that
further proceedings for the collection of such debt have
been stayed in a proceeding under the National -
Bankruptcy Act.

(d) No amount can be withheld from the earnings of
a judgment debtor which he can prove is essential for the
support of himself or his family.

(e) If a judgment debtor wishes a court hesring to
prove that amounts should not be withheld from his
earnings, he shall file with theclerk of court two copies
of the “Application of Judgmeént Debtor for Hearing,”
and, in addition, if he claims the exemption referred to in
paragraph (d), he shall also file with the clerk two copies
of the “Judgment Debtor’s Financial Staternent.”

723.123. The “Application of Judgment Debtor for
Hearing” shall be executed ‘under oath. Where the
judgment debtor claims the exemption provided by
Section 723.051, his application for a hearing shall indicate
how much he believes should be withheld from his
earnings each pay period by his employer pursuant to the
earnings withholding order.

723.124. The “Judgment Debtor’s Financial
Statement” shall be executed under ocath in addition

30 /to other information which be required b

31

BRLLRELEB

Ugdicial Council ineclu llowing

information:

(a) Name, age, and relationship of all persons
dependent upon judgment debtor’s income.

(b) All sources of the judgment debtor’s earnings and
other income and the amounts 6f such earnings and other
income,

(c} Al sources and the amounts of earnings and other
income of the persons listed in subdivision (a). .

{d) ‘A listing of all assets of the judgment debtor and

i W
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of the persons listed in subdivision (a) and the value of
such assets.

(e). All outstanding obligations of the judgment
debtor. :

(f) Any extraordinary prospective expenses that
would justify a reduction in the amount of earnings that
would otherwise be withheld pursuant to Section 723.050.

(g) Whether any earnings withholding orders are in
effect for the judgment debtor or the persons listed in
10 subdivision (a). _

11 _723.125. (In addition to other matters required by th
12 {Judicial Council, thef**Earnings Withholding Order” shall
13 include all of the following:

O 00 ~1M A b G PO ma

(a} The name and address of the Judgment debtor
and, if known, his social security number.

‘14 {8) The name and address of the employer to whom
%/ 15 the order is directed.
e/ A6 (b} The date and place where the judgment was
17 entered and the name of the judgment creditor
"‘y 18 (judgment debtor) m%nht debt(l});.lan
18 (g} The net ¢e owing on the judgment.
20 ) A description of the withholding period and an
¢, order to the employer to wiq:hold from the earnings of
22 the judgment debtor the amount required by law to be
23 withheld or the amount specified in the order, as the case
24 may be, during such period.
25 (#) An order to the employer to pay over to the
26 judgment creditor or his representative at a specified
27 address the amount required to be withheld pursuant to
28 the order in the manner and within the times provided
29 by law.
? 30 An order that the employer fill out the
31
32

“Employer’s Return” and return it by first-class mail to
the judgment creditor or his representative at a specified

33 address within 15 days after (the empioy

34 earnings withholding order.

35 723.126. The requirements of Section 723.125 do not
36 apply to an earnings withholding order for taxes or for
37 support. The Judicial Council shall prescribe the form
38 and contents of withholding orders for taxes or for
39 support.

40 723.127. (a) The “Employer’s Return” shall be
2—psbl

service of
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1 executed under oath and, in addition to other matters
2 required by rules and regulations of the jtate S /
3_-gdministrator, the form for the rebuim provided to the
4 employer shall state all of the following information:
(1) The name and address of the person to whom the
6 form is to be returned.

7  (2) Adirection that the form be mailed to such person
8 no later than 15 days after the date €he employer receives)

9 the earnings withholding order.

- v
10 (3) The name and address of the judgment debtor (of service of) )

11 and, if known, his social security number.
12 (b) In addition, the employer’s return form shall
13 require the employer to supply all of the following
14 information:
15 (1) Whether the judgment debtor is now employed by
16 the employer or whether the employer otherwise owes
- 17 him earnings.
18 (2) If the judgment debtor is employed by the
19 employer or the employer vtherwise ¢wes him earnings,
20 the amount of his earnings for the last pay period and the
21 length of this pay period.
22  (3) Whether the employer is presently required to
23 comply with a prior earnings withholding order and, if so,
the date 1ty24 the name of the judgment creditor whp secured the prior
: order, the court which issued such ordex, the date it was
26 issued gand the expiration date of such order. < / A /

27 128, (a) Themmw%aﬂqarswa =
28 informational pamphlet for employers and revise or

29 supplement it to reflect changes in the law or rules
30 - regulating the withholding of

earnings.
5/,4 }Eﬂ {b) The gptate ~gdministrator shall publish the
informational pamphlet and the withholding tables
33 adopted by him pursuant to Section 723.050. He may
34 impose a charge for copies sufficient to recover the cost

35 of printing.

36

37 Article 6. Admunstratmn and Enforcement
723.150. Except for those duties required of the

40 Judicial Counml thémmmwtratbr shall administer
-

Ihass 1

.
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1 this chapter.
2 723151 (a) The ftate idmmpstrator in accordance

3 with the provisions of pter 45 (commencing

5 Government Code, shall adopt, amend, and repeal

6 rules and regulations as are reasohably necessary for the
7 purpose of administering this chapter and as are not

8 inconsistent with this chapter.

9 b te ministrator shall prescribe by
10 tion the pay period or penods to which various
11 forms of compensat:on, such as:commissions, bonuses,
12 retroactive pay increases, and the like, are to be allocated
13 and the method of computing the amount to be withheld
14 from such forms of compensation under Section 723.050.
15 723.152. The inistrator may perform all acts

s/A/

" 4 Section 11371) of Part 1 of Division 3 ofT:tle@ the /

16 required by the Administrator age and Hour
17 Division of the United States Department of Labor as

- 18 conditions to exemption of this state from the earnings

19 garnishment provisions of the Consumer Credit
20 Protection Act of 1968 (15 US.C. Secs. 1671-1677),

21 including, but not limited to:

22  (a) Representing and acting on behalf of the state in
23 relation to the Administrator of the Wage and Hour
24 Division and his representatives with regard to any
25 matter relating to, or arising ont of, the application,
26 interpretation, and enforcement of the laws of this state
27 regulating withholding of earnin:

28 (b Subrmttmg to the Adminis ﬁator of the Wage and
29 Hour Division in duplicate and: on a current basis, a
30 - certified copy of every statute of this state affecl:mg
31 earnings withholding, and a certified copy of any decision
32 in any case involving any of those statutes, made by the
33 Supreme Court of this state.

34  (c) Submitting to the Administrator of the Wage and
35 Hour Division any information relating to the
36 enforcement of earnings withholding Iaws of this state
37 which he may request.

38 723.153.. Any order of the court made pursuant to this
39 chapter may be enforced by the court by contempt or
40 other appropriate order.

A05 10
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723.154. If an employer withholds earnings pursuant
to this chapter and, with the intent to defraud either the
judgment creditor or the judgment debtor, fails to pay
such withheld earnings over to the judgment creditor,
the employer is guilty of a misde
23.155. (a ol
any payment of earnings to an employee in order to
defeat or diminish the satisfaction of a judgment pursuant
to the procedures provided by this chapter.

(b) If an employer fails to withhold or to pay over the
amount he is required to withhold and pay over pursuant
to this chapter, the judgment litor may bring a civil

ion against such employer to recover such amount.

Em(mqmchmwww

723.155. No employer shall defer or accelerate any payment of
earnings to an employee with the intent to defeat or- diminish the
satisfaction of & judgment pursuant to the procedures provided by this
chapter.

723.156. (a) If an employer fails to withhold or to pay over
the amount he is required to withhold and pay over pursuant to this

chapter, the judgment creditor may bring a civil action against such

employer to recover such amount.
subdivision (a),
{b) Notwithstanding{ an employer who complies with any written

order or written notice which purports to be given or served in ac-

cordance with the provisions of this chapter is not subject to any
eivil or eriminal liability for such compliance unless he has actively

participated in a fraud.
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7/14 _ 723.156. The fee for filing an application for an

15 earnings \vlthholdmg order undear Sechon 723. 102 is two
16 dollars ($2) as ection 7

@—-L'{ﬁﬁlﬂfeesmay gedunderth:schater -
-18 13. Section 15406 of the Financial Code is

sot in

19 repealed.
20 15406: The shares and eertifientes for funds received
21 of members of any eredit union and all the accumulation

22 om sueh shares and cortificates are exempt from sale on
23 mwhmuémme&npnp&&q%h&e
24 emount of one theusand five hun dellars {$1:500)-

The procedure set forth in Section 690.50 of the Code

Strike ou? }of Civil Procedure shall be followed in claiming the

exemption from execution pursuant to this sectionm,

.:zc. 14. Section 96 of the Labor Code is amended l'd\
read: '

96. The Labor Commissioner and his deputies and
representatives authorized by hnm in writing may take
assignments of:

(a) Wage claims and incidental expense accounts and
advances.

(b} Mechanics’ and other liens of employees.

(c¢) Claims based on “stop orders” for wages and on
bonds for labor.

(d) Claims for damages for misrepresentations of
conditions of employment. :

(e} Claims for unreturned bond money of employees.

(f) Claims for penalties for nonpayment of wages.

(g) Claims for the return of workmen’s tools in the
illegal possession of another person. -

N
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(h) Claims for vacation pay, severance pay, or other
compensation supplemental to a wage agreement.

(i) Awards for workmen’s compensation benefits in
which the Workmen's Compensation Appeals Board has
found that the employer has failed to secure payment of
compensation and where the award remains unpaid
more than 10 days after having become final.

(i) Claims for loss of wages as the result of discharge
from employment for ene the garnishment of wages prier

OO0 =20 OB QOB

13 300. (a) As used in this section, the phrase
14 “assignment of wages” includes the sale or assignment
15 of, or giving of an order for, wages or salary.

16 (b} No assignment of ; er erder for wages or salary ,
17 earned or to be earned, shal-lbe is valid unless allafthe
18 following conditions are satisfied :

19 {e)> Sweh (1) Theassignment is contained in a separate
20 written instrument, signed by the person by whom the
21 said wages or salary have béen eammed or are to be
earned, and identifying specifically the transaction to
which the assignment relates $ and .

b} (2) Where sueh the assignment ef- or order for
wageseuahrﬂsmadebyaniamedperson,thewntten
consent of the husband er wife spouse of the perso
making sueh theasmgnmentei-erder:sattachedtosueh
the assignment er erder; and . No such consent is
required of any married person (:) after the rendition of
e judgment decreeing his legal separation from his
“spouse or (i) if the married person and his spouse are
living separate and apart ofter the rendition of an
interlocutory judgment of dissolution of their marriage,
if a written statement by the person making the
assignment, seiting forth such facm, is attached to or
included in the assignment.

£} (3) Where sueh the assignment er erder for wages
or salary is made by a minor, the written consent of a
parent or guardian of suek #he minor is attached to sueh
order or fhe assignment s and . .

88838%288888338&&&3
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‘@ (4) Where sueh the assignment of er erder for
wages er salary is made by a person who is unmarried or
who is an adult or who is both bnmarried and adult, a
written statement by the person making sueh the
assignment er erder , setting forth such facts, is attached
to or included in sueh the assignment er erder;.

+e> (5) No other assignmerit er ender exists in
connection with the same transaction or series of
transactions and a written statement by the person
making suek the assignment er erder to that effect; is
attached therete fo or included thereim; and in the
assignment. '

8 (6) A copy of sueh an the assignment er ender and
of the written statement provided for in subdivisien {d)
hereof parugraph (4) , authenticated by a notary public,
gholl heve been is filed with the employer, accompanied
by an itemized statement of the amount then due to the

assignee s .

(7) provided; that et sueh Hime At the time the
assignment is filed with the employer, no other
assignment er erder for the pay of amy wages er
salary of the employee is subject to payment ; and no
atiachment or levy on exeeution earmings withholding
order against said his wages or salary is in force. Any valid

(¢) A valid assignment of wages in effect at the time
an earnings withhoiding order iis served suspends the
operation of the earnings withholding order until after
the end of the pay period during which the earnings
withholding order is served. Thereafter the earnings
withholding order has priority dver the assignment.

Ne assignment of; or order for wages or salary shall be
valid unless at the Hime of the malting thereof; sueh wages
or salery have been enrned; except for the necessities of
life and dhen only to the person or porsons furnishing

nae 1
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(d) Under any assignment of ; er erder for wages or
salary to be earmed , a sum not to exceed 50 per centum
of the assignor’s wages or salary ; and net to exceod 35 per

s wages or salary; upen the

supported in whele or in pert by his laber; shall be.
withheld by, and be collectible from, the assignor’s

-employer at the time of each payment of such wages or

(e) The employer shall be isentitled to rely upon the
statements of fact in the written statement provided for
in subdivisions {d} and {e) hevoof paragraphs (2), (4),
and (5) of subdivision (b), without the necessity of
inquiring into the truth thereof, and the employer shall
incur no liability whatsoever by reason of any payments
made by him to an assignee under any assignment er
erder; in reliance upon the so stated.

(f} An assignment of wages to be earned is revocable
at any time by the maker & of. Any power of attorney

" to assign or collect wages or salary is revocable at any

time by the maker thereof. No revocation of such an
assignment or power of attorney is effective as to the
employer until he receives written notice of revocation

Sfrom the maker.

(g) No assignment of er for wages or selary,
earned or to be earned, be is valid under any
circumstances ; if the wages or salary earned or to be
earned are paid under a plan for payment at a central
place or places established under the provisions of
Section 204a ef his eede .

(h) This section shall does not apply to deductions
which the employer may be reqquested by the employee
to make for the payment of life, retirement, disability or
unemployment insurance premiums, for the payment of
taxes owing from the employee| for contribution to funds,
plans or systems providing for death, retirement,

s 19
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disability, unemployment, or other benefits, for the

payment for goods or services furnished by the employer

to the employee or his family at the request of the

employee, or for charitable, educational, patriotic or

_ similar purposes. '

4/__6 _SEC 18 Section 2922 of the Labor Code is amended _ ?/
7 to read: ' '

8 An employment, having no specified term, may
9 terminated at the will of either party on notice to the
10 {other. No employes a:: disehs

o GO bD

b ithi joid or
assignment of wage elaims under this seetion as provided
for in Seetion 06: Employment for a specified term means
an employment for a period greater than one month.

. SEC. 17. Section 2924 of the Liabor Code is amended }
to read:

2924. An employment for a specified term may be
terminated at any time by the employer in case of any
willful breach of duty by the em#loyee in the course of
his employment, or in case of his habitual neglect of his
duty or continued incapacity to pérform it. Ne empleyer
may discharge any employee by reasen of the fact that his

8%838&28%88839.88&33;@)
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intention to malte such & wage elaim within 30 daye after

1

2 | being leid off or discharged and shall file a wage elaim
3 | with the Labor Commissiener within 60 days of being laid
4 | off or discharged- The Laber Gommissiener may take
3 |assignment of wage cleirns under this seetion as previded
6 for in Seetion 06: '

7] SEC. 18. Section 2929 is added to the Labor Codefj
8 \read: :

9 2929 (a) As used in this section:

10 (1) “Garnishment” means any judicial procedure
11 through which the wages of an employee are required to
12 be withheld for the payment of any debt.:
13 {2) “Wages” has the same meaning as that term has
14 under Section 200.
15  (b) No employer may discharge any employee by
16 reason of the fact that the garnishment of his wages has
, 17 been threatened. '
Jad, 18 No employer may discharge any employee by
9 reason of the fact that his wages have been subjected to
) 20 garnishment for the payment of one judgment.
Jd 2 ‘{(d) No employer may discharge any employee by
’ n of the fact that his wages have been subjected to
23 {garnishment pursuant to Section 723.030 of the Code of
* 24 [Civil Procedure (support order), and the fact that an
25 { employee’s wages have been subjected to garnishment
26 [ pursuant to that section shall not be counted for the
- 27 | purposes of subdivision (c).
S0 28 —({e)) A provision of a contract of employment that
" 29 provides an employee with less protection
30 arge 15 provided by s wvisions (b}, {¢), and
31\ (d) is against public policy and void.

than is provided by thie-eubdsvisien subdivisions (b),

(e), and (d) is against public policy and void.
el

k.32 ()} Unless the employee has greater rights under the
contract of employment, the wages of an employee who
is discharged in violation of this section shall continue
until reinstatement notwithstanding such discharge, but
such wages shall not continue for more than 30 days and
shall not exceed the amount of wages earned during the
30 calendar days immediately preceding the date of the
levy of execution upon the employee’s wages which
resulted in his discharge. The employee shall give notice

E28LBYLERER
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to his employer of his intention to make a wage claim
under this subdivision within 30 days after being
discharged; and, if he desires to have the Labor
Commissioner take an assignment of his wage claim, the
employee shall file a wage claim with the Labor
Commissioner within 60 days a(}:rbeingdischarged. The
Labor Commissioner may, his discretion, take
assignment of wage claims under this subdivision as
provided for in Section 96. A discharged employee shall

not be permitted to recover wages under this subdivision

O 00 =31 O U1 )i €O O »o

- if a criminal prosecution baspd on the same discharge has
been commenced for viclation of Section 304 of the Con-
sumer Credit Protection Act of 1968 {15 U.5.C. Sec. 1674).

£4) _
St 1 Nothing in this section affects any other rights the
11 employee may have against his employer. =~
¢o)

yol . 12 This section is intended to aid in the eh_forcement
13 of prohibition against discharge for garmshment of
14 earnings provided in the Consumer Credit Protection
15 Act of 1968 (15 US.C. Secs; 1671-1677) and shg]l be
16 interpreted and applied in a manner which is consistent
17 with the corresponding provisions of such act.

See. 16, Section 11489 of the Welfare and Institutions Code is
amended to read:

11489, After judgment in any court action brought to enforce the
support cbligation of an absent parent pursuant to the provisions of this
chapter, a-writ-es-exeeutiea-nay-be-ieaued%ag&inst-eae—haif-af-%he-eernings
ef-the-ahsent-paient-due—er-euing-fer-his-persaaal-aerviaas-aad-aemel&ia

for-exe!ptéan-ahali-be-effeative-againa%-the-enfereeneat-ef—saeh-ur&t-aﬁ

exeeutieny the court may issue an earnings withholdiﬁg order under Section

723.030 of the Code of Civil Procedure to enforce such obligation.
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OPERATIVE DATE
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/i / 18 _SEC. 1§. This act shall become operative on July 1,

./ 19 1973, but the Director of Industrial Relations and the
20 Judicial Council may, prior to that date, do whatever is
21 necessarysothatthisactmaﬂgointoeffectonjulyl,
22 1973. The Director of Industri Relations shall publish
2 the earnings withholding and i i
24 pamphlets referred to in n 723.128 before July 1,
25 1973. The Judicial Council prescribe by rule the
26 necessary forms as required y Section 723.120-before
27 July 1, 1973. |




Tivil Code

§ 4701 (amended). Continuing withholding order for support

Comment. Section 4701 is amenﬁed to reflect the enactment of the
comprehensive procedure for earnings withholding set forth in the Fm-
ployeesf.Earnings Protection Law. See Code Civ. Proc. § 723.010 et seq.

While the wage assignment procedure formerly used under Section 4701
is not continued, the substantive effeet of the prior law is continued;
Thus, the order for support continues to have priority over other withhold-
_ing orders and assignments snd is binding until modified or terminated by
the court. See Code Civ. Proc. § 723.030; Lebor Code § 300. As under
prior law, the court may require withholding from the earnings of either or
both parents. Authorization for the employer to deduct a one-dollar fee
also is continued under Section 723.024. Under prior law, withheld earnings
were reqguired to he paid to a court officer or county officer specified by
the court; this authority is continued in the amended section and expanded
to permit the court to order the employer to ﬁéy the withheld earnings
" directly to the person haying custod} of the child or to such other person
as the court specifies in the order. Section 4701 applies to |
orders directed to both public and private employers.' See Codé Civ. Proc.

§ 723.01L(c), (g), and Comment thereto.

Code of Civil Procedure

§ 682 (technical amendment)




Comment. Section 682 1s emended to make clesr that levy of execution upon

ﬂarhlnq€ ig limited in the amounts and in the manner provided by Sections 690;5 1/2

and 680.6, L should be noted, howevnr, that generally speaking earnings
which are due and owing are not subject to levy of execution but may only
be levied upon_in the amounts and in the manner provided by the Euployees'
Earnings Protection Lav. See generally Chapter 2.5 (commencing with Sec

tion 723.010),

§ 683 (techrical amendment)

,boﬁmenti: Section 638 is amended to make clear that, althousch earnings
of an employéé-dnbtcr are "not axempt by law" frem all collection procedures,
they are exempt from 1°vy of executieon and are subject to levy only under
the Employees' Earnings Protection:Law. See subdivision (b} of Section
690.5-1/7. See generally Chapter 2.5 (ccmmenéiﬁg with Section 723.pi0). The
phrase "except as provided for in Secticn 690.E" 1is deleted as unnecessary.

The sentence relating to gold dust is deleted as obsolete.

§ 630.5-1/2 (added). Farnings for personal services of employees

Camment., Section 690.5 1/2 is added to make clear the relationship
between naw Chapter 2.5 (commencing with Section ?23.010) and the re{j
maeining attachment-and execution procedures and to satisfy the restric{:

tions upon the attachment of and execution upen earnings imposed by

recent Jjudicial decisions and federal legislation. See, e2.#., 3niadach




v. Family Finance Corp., 395 U.S. 337 (1969); McCallop v. Carberry, 1

Cal.3d 903, k6l P.2d 122, 83 Cal. Rptr. 666 (1970); Consumer Credit Pro-

tection Act of 1968 (§§ 301-307), 15 U.S5.C. §§ 1671-1677. CFf. Randone v.

Appellate Department, 5 Cal.3d 536, 488 P.2d 13, 96 Cal. Rptr. 709 (1971).

See also Recommendation Relating to Attachment, Garnishment, and Exemptions

Fram Execution: Employees' Farnings Protection Law, 10 Cal. L. Revision

Comm'n Reports 701 (1971).

Section 690.5 1/2 states the exemptions from prejudgment levy of
attachment for all eﬁrnings of an employee, both paid and payable.
This section is also the source of exemption from postjudgment levy of
execution for paid earnings of an employee. The exemptions for unpaid
earnings-—i.e., sarnings “due and owing"—are provided in Chapter 2.5

(commencing with Section 723.010).

Subdivision (a). Subdivision (a) is based on the definition of

"earnings" sﬁated in Seetion 723.011, and Section 690.5 1/2 is applicable

therefors only to persons ("employees") protected under the Employees'

Earnings Protection Law. Campafe Section 690.6. See also Comment to Section 723.011.
However, - the definitioﬁ of earnings used here includes earnings both "paid

and payable"; Section 723.0if refers only to earnings payable by an_employer.
Earnings whieh are "payable" are those which are referred to as "due and owing"
under this section; "Paid" earnings are covered here by reference to eﬁrnﬁ:

ings which have been paid to the debtor-——whether or not they are still in a

form 1dehtifiable as "earnings." It should be noted that certain anglogous
types of periodic cayments—for example, fétirement payments, welfare assist<
ance,.and uhemployment benefits—are not covered here but by other provisions
of the 690 series. See, e.g., Sections 690.175 (unemployment compensation),
690.18 (payments pursuant to a pension or retirement pLosran), 69b.19 (public

aséistance).




Subdivision (b). Former subdivision {a) of Section 690.5 provided an

automatic, total exemption from prejudgment levy of attachment of all earn-)
ings "due and owing" to any debtor; this aspect of the former iﬁw i§VCarrieﬁ
forward without change in subdivision (b} of Seétion '650.6 andksﬁhdivision {v)
of this section. Compare Cal. Stats. 1970, Ch. 1523, § 19.

Subdivision {b) of Section 690.541/2 also makes clear that fhe ievy of
execution may no longer be used to_garniéh the waées of.an employee while
they are still in the haﬁds of his employer. A Jjudgment creditor now may -
only reach this asset of a debtor pursvant to Chapter 2.5_(cammenging.withi
Section 723.0/0). 7' |

Subdivision (c). Subdivision (¢} exempts from attachment all earnings

of the debtor which "are in bis possession in a form identifiable by the
levying officer as earnings.” It would be inconsistent .

+ 10 exempt earnings peyable by an employer but to
make these same earnings subject to attaéhment as socn as they pass'iﬁégvéhe
bands of the employee-debtor. {The term "debtor" is used ﬁére to include a
defendant or cross-defendant subject to attachment. See Section 690(c).)
Accordinglf, to avoid such an anomaly, subdivision (¢) provides the same
total exemgtion from attachment for all‘paid earnings still in a form identi-
fied as esrnings. Included in the latter categofy would, for example, bé an
uncashed paycheck. The identification is done by the levying officer-éhériff;
constable, or marshal. Where the levying officer mistakenly attaches earn-,
ings, the debtor may still ciaim an exemption under subdivision (d). Under

subdivision (c), however, the exemption is automatic; no claim pursuant to

Senction £90.50 is required.

Subdivision fd). Subdivision {d) provides an exemptlon
from attachment for earnings paid but nol in a form

identlflable as earnings or,.at least, not in fact so identified by the levy-"

ing officer. Subdivision (@) is intended to cover the relatively rare case

—lfm



where the officer cannot or does not properly identify earnings as earhings.
This can happen, for example, where cash in.thé possession of the debtor is
attached. Circumstances may clearly indicate that the mone& is "earnings"—
for éxample, cash in a péy envelépe attacﬁed shortly after the debtor lea§es
his place of employment upon a2 payday. Neveftheless, in other circumstances,
subdivision (d) affords the ﬁebtor_an opportunity at least to claim an-exempf
tibn pursuant to Section 690.50 by'showiﬂg that "earnings" havg been attached.
Subdivision (d) does not, however, protect earnings after they have beén con~.
verted into another form. Protectioﬁ of assets in these other forms must be
sought under othef exemption provisions. See, e.g,, Civil Code § 12L0
(homestead}; Code Civ. Proc. §§ 690.1 (household furnishings and appli- -
ances}, 650.2 (motor vehicles), 690.7 (money deposited in 8 banﬁ;

credit union, or savings and loan association).f |

Subdivision {e}. As noted above, subdivision (b).makes clear that the

levy of execution may no longer be used to garnish the wages of an employee

“while fhey are still in the.hands of his erployer. A judgment creditor now

may only reach this asset under Chapter 2.5. However, Chapt?r 2.5 deals
primarily with unpaid earnings, i.e., earnings which are "gue and owiﬁg."
For a very limited exception to this rule with regard to tips, see éection
723.106 and.Comment thereto. Eatnings, once paid; are subject to levy of
execution. Subdivisions (e) and (f), therefore, providé exemptions from
executioﬁ for paid earnings comparable to the exemptions provided fbr uin-

paid earnings by Sections 723.050 and 723.051. It should be emphasized,



how;aer, that aabdlv;51on (e) pro ecta only narnlngs from the employaﬁ'
most recent pay pnr1od and as noted gbove, does not protnct earnings after
they have been converted into another form. Compare Section 680.7 1/2
{money depos1t°d in bank, credit union, or sav1ngs and 1oan agsociation),
The amount of the exemption undﬂr subdivision (e) is based upon the total
amount of the nonexempt earnings of the debtor from his last paycheck--not
—upon the emount of earnings in his pousession at the time of levy. The
exemptions provided under subdivisions (e) end (f) must be claimed by the
deotor.:

Subdivision {f). Subdivision (f) provides an exemption fram execution

for amouﬁfs essential for Support comparable to that'provided by Subdivision
(d) of Section 690.6 and Section 723.05l. See the Comment to subdivision (e),

supra, and the Camments to Sections 690.6 «nd 723.051.

Subdivision (g). Subdivision {g) provides an immnity from liability.

comparable to that provided by Governmenb Code Section 822 2 {mlsrepresenta-

~ tion by public employee]

§ 690.6 {amended). Earnlngs for personal services of persons other than
- employees -

Comment. Section 690.6 is amended to limit its opplicapion to those
personé and earningo nhot protected under Ssction 690.5_1?? and the Employoes'
Barnings Protectinn Law--Chapter 2.5 {comencing with Section 723.010). Sec-
tion 690.5 1/2 und the Employees' Farnings Protectlon Law apply only io
“empioyées.“ See, g_ﬁﬁ, Sections £90. 5 1/2, 723. 011 end 723.106. Section
690.6 does not attempt to define or characterize those persecns or earnings

that remain. However, they could be categorized generally as independent



contractors. As Lo these persons, Sectipn 690.0 continues prior law with

one exception. Subdivision {d) has been rvevised in conformity with Sectién
T23.051 to p;ovide an exemrtion for those earnihgs which the debtor proves

are essential for support. The standard provided is stricter than the
standard under former law; howe?er, the exceptioﬁsrtg the exe¥gti;n formerly
provided in subdivision {c) of Section $90.6 have been elimin. .d. See Cal.
SBtats. 19?0, Ch._ 1523, & 19. See Comment to Section 724,037 GSees also- Recom-"

: , and.
mendation Relating to Attachment, Garnishment,*Exemgpions Fran Execution:

Employees' Farnings Protection Law, 10 CAL, L. REVISION COMM'H RAPORTS 701

{(197L). "

§ 690.7 (repealed)

‘Comment. .Section 690.7 is superseded by new Sections 690.7 and 690.7-1/2.

§ £90.7 (edded). Deposit sccount; exemption from attachment

Hote. There is no procedure proyided by the California statutes permitting
the debtor to obtain & hearing prior to & prejudgment levy of attachment, and the
California Suprsme Court has held that the existing statute fails to satisfy con-
stitutional requirements. Randone v. Appellate Department, 5 Cal.3d 536, 488
P.2d 13, 96 Cal. Rptr. 709 (1971). Cf. Sniadach v. Family Finance Corp., 395
U.S. 337 (1963). Section 690.7 does not attempt to deal with the constitutional
problems involved in prejudgment levy of aitachment. The section provides limita-
tions on amounts that may be attached in circumstances where attachment may be
These limits are provided in anticipation of the

_constitutionally permitted.
enactment of general attachment procedures that will satisfy constitutional

requirements.

-
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Comment. Section 690.7 provides exemptlona from attachment of various
types of savings and commercial sccounts, For similsr, but more limited,
exemptions of such sccounts from execution, see Section 690.?-1/2.

Accounts protected. The accounts protected under Sections 690;? and

690.?-1/2 include savings ond loan assocliation acecounts, credit undon accounts,
and bank accounts—whether savings or checking accounts. See cubdivision (b)
(defining "deposit account"). Under prior law, the amount.exgmpt depended

on the type and holder of the account: Checking accounts end bank accounts
generally wvere not protected; $1, OOO in a savings and lcan essociation

account and $1,500 in a credit union account we® exempt. . See former Sectitcn
€90.7 end former Financial Code_Sec%ion‘lshcé. These exemptions were cumu<
lative so that a single ﬁebtdr could exempt a total of $2,500 by proper
allocation of his money. Sections 690.7 and 690.7-1/2, on the other hard,
provide a single aggrégate exemption applicable to all types of accounts,

including bank sa#ings and checking accounts.

The exemptions provided by Sections £90.7 and 690.7 1/2 are exclusive.
They are in no way dependent upon & showing by the debtor that the amount
claimed as exempt represenés his earnings. On the other hand, the debtor

may not claim a greater amount as exempt by showing that amounts deposited

were derived from earnings or other exempt sources. See subdivision (i).



Persons protected. A business as well as an individual mey take advantage

of the exemptions frem attachment provided by Section 690.7. See Section
690.7(a). A business is not providesd an analogous exemption from execution .
under Section 690.7-1/7. See Section 690.?-1/2(&).

-JQEAEEfQAL&j _ _

A hgsband and wife areﬁtreated ag one person for the ?ufpo;es of See-
tions 690.7 and 690.7-1/2. See subdi;ision {a}. Accofdingly, the} are en-
titled to only one exemption,and accounts stending in tke name of'either or‘
both of them must be listed in the claim of exemption even though only one
of them is sued or is the judgment debtor. ‘ |

Although subdivision (a) gives "debhor" a special meaning for the pur~
poses of Sections 690.? and 690.7-1/?; it is clear that there is no.;djudi-
cated debt in the case of gttﬁéhmeﬁt. The general definition of "debtor"
contained in Section 630{c){debtor included defendant_;nd juégﬁent debtor)
is fully eppliceble to both sections.

- Exemption must be claimed. The exemptions provided by Sections 690.7

and 690.7-1/2 must be claimed pursuant to Section 690.50. See Sectior 690(a).



Thié,requirement makes it possiﬁle to limit the amount to be exempted by
teking into considération ell qther accéunts ouned by the desbior. NeJerf:
theless, in the prdinary case, it is anticipatéd that the release of funds
pursuant to.the exemptibn proﬁided by Szction 690.7 or 690,7-1/2 will be
expeditiéusly accomplished. Where only the basic exemption is claimed, it
wiil be.easy to compute the exempt amount and there should be 1little ocecasion
for the filing of coun£eraffidaﬁits By B cp;ditor; the attaching office; will
be aﬁle to make the necessafy distributions oﬁ the basis of the debtér's
affidavit aloné,

Basic exemption. As much as 3500 in the debtor's account is exesmpted

from attachment by Section 690.7(c). A similar $500 exemption from execution

is provided by Seection 690.?-1/2(c). This Lasic exsmption iz an aggregate one,-
however. Heﬁce, a debto; may claim as exempt from attachment only that por-
tion of an account levied upon which, when added to éll othefigmounts held

by the debtor. in other accouﬁfs on the date of ihe levy, 2quala 11500.: The

exemption must be claimed and the burden of proof is on the debtor to show

that he is in fact entitled to exempt the amount claimed. See subdivision

(f). See élso Section 690.50.

In cleiming the exemption, the debtor must 1list in rhis claim for exemp-
tion the amount he Hol&s in all other accounts on‘the-date of the levy even
théugh the other accounts are not levied oﬁ. See subdivision (e). In com-
ppting the amount of the debtor's exemption, any account standing in the debtor's
ﬁame, including all joint accounts,lare presumed to be the debtor’s. This
presumption is on2 affecting the burden of proof. See subdivision (f}.

'See also Evid. Code §§ 605, 606; Some or all of such accounts may in fact

not be subject to attachment or execution to setisfy the debtor's obligation
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because of the nature of the zccount or the character of the funds in the

account. See Tinsley v. Beuer, 125 Cal. App.2d 724, 271 P.2d 116 (1954);

Spear v. Ferwcil, 5 Cal. App.2d 111, 42 P.2d 391 (1935). Sections 690.7

and 690.7-1/2 do not affect this imwunity; a nordeblor zay make bis third-
rarty claim pursuant to Section 6%0. '

Additional exemption for support or continuation of bﬁsiness.. The debtor

is given two additional exemptions from attachment .that permit him to protect
an amount in excess of the basic  $500 exemption'if-he is able 1o show such
amount is.essential for the support of himself'or-his family {compare Section
723.051) or essential for the maintenance and continuetion of his business.

See subdivision {d). The lattgi protection should be particularly helpful to
the small businéss man in évoiding the tremendous impact'of #ﬁﬁéitaéhment of
the operating funds of his business. Il should be notead, hoﬁever, that it
applies only against a levy of attachment and is limited to amounfs esgentinl

for the needs of the business. y

Exclusion of attachments to enforce orders for support and to collect

state tax limbilities. Subdivision (g} eliminajes the exemptions otherwise
ﬁrovided by this section where the attachment is sought to enforce a court
ordef for support Or to collect a state tax liability. This special considera-
tion for such creditors is consistent with the special‘treatment accorded

them under the Employees' Earnings Protection Law (Chapter 2.5 of this title)
as well as under Title III of the federal Consumer Credit Protection Act. See

15 U.S8.C. § 1673(b)1), {(3).

Banker's lien. The exemptions provided by Sections 690.7 and 690.7-1/2

are limitations on garnishment procedures only; they do mot in any way affect
' /

the exercise of rights pursuant to Civil Code Section 3054 (banker's lien).

See subdivision (h).

. § 690.7 1/2 {added). Deposit account; exemption from execution
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.iiiﬁkni; Section 690.?—1/2lLs added to provide protection from execu-
tion similar to that provided by Section 690.7 from attachment. See Section
690.7 and Comment thereto. Howéver, the exemptions provided by Section

' 69C.7-1/2 are available only to individuals,-anﬁ no exemption is provided .
for amounts necessary to maintain o; continue the operstion ofla business.

Compare subdivisions (a) and {d) of Section 69G.7 with subdivisions {a) énd,

(@) of this section.

§ 690.18 (amended). Exemptions} public and private pension,
retirement, disability,or death benefits; vacation credits

'?omment.\ Subdivision {(c¢) of Section 690.18 formerly excluded Keogh Act
rlans from the exemption provided by this section. Such exclusion conflicted
with the exemption provided such plans under Sections 28002 and 28005 of the
Corporations Code. The conflict has been resolved by deletion of the refere’

_ence to Keogh Act plans frﬁm Section 690.18. | |

Subdivision (d) has been added to Section 690.18 to satisfy the federal
restrictions on garnishment of "periodic payments pursvant to a pensiﬁn or
retirement program” provided by Title IIT of the Consumer Credit Protection
Act of 1968. See 15 U.8.C. §§ 1672, 1673.

Subdivision {e) has been added to ﬁake clear that this section is not
the exclusive source of exemptions for retirement funds. See, e.g., Corp.
Code § 28005; Educ. Code § 13808 (State Teachers' Retirement System); Gevt.
Code %% 21201 (State Employeés' Retirement LawL 31452 (County Fmployees'

Retirement Law of 1937).

§ ©90.50 (technical amendment)
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Comment. 3ection 690 50 is rnv1qed to include appropriate references

to Sections 690.5 1/2 b90.., 690 7172, and 690. 18
§ 710 (technical amendment)

fkrmnnt. Section 710 is amended to elim1nate the use of the abstract
of judgmnnt procedure as a means .of garnishing the wages or salary of a
public employee. The earnings of such employees may be withheld pursuant to
the Emplo?ees‘ Earnings Protection Law only. See Chapter 2.5 {commencing

~with Section 723.010).
CHAPTER 2.5. EMPLOYEES' EARNINGS PROTECTION LAW

Article 1. Definitions'

§ 723.010. Short title

§ 723.011. Definitions
_ . Comment. Section 723.0ll states definitions used in apblying this chap-
ter. Subdivisions {a), (b),-and (c] meke clear that fﬁis chapter.deals only
with the garnishment or withholding-bf earnings_for services rendered in en
employer-employee relationship. Subdivisions (ﬁ) and (c) are based on the

- compmon law requiréments for such rélationship. It should‘he noted that an

' emplojee may be.given considerable discretion and still be an employee 2%
long as his employer has the legal right to control both method and result.

However, no attempt is made here to incorporate specific case law arising



'

out .of sgtuations invelving problems and issues unrelated to the purposes
and procedures relevant in applying this chapter. "Employee” includes both
private and public employees. See subdivision (g). 5 Seé also Section
710.

"Earnings" embraces all remuneration "whether dencminated as vages,
saléry, conmission, bonus, or otherwise." The infinite vériety of fofms
vhich such compensation can take preqlgdes a more precise statutory defini{

tion. Accordingly, the State Administrator, who is authorized and difected

- %o adopt "such rules and regulations as are reasoﬁably necessary for the

purpose of administering *this chapter,” will be required in some cird)

cumstances to provide rulings consistent with the statutory definition as to
whether certain items are an employee's earnings and, if so, the earnings

period to which such earnings are_attributable, _See Section 723.151. One such’
item will probably be vacation credits or réy. Different employers will treat

this form of compensation differently. Generolly speaking, however, vaca-_
tion pay should.be subJect to withholding only when paid, i.e., when the
employee gées on vacation dr ieﬁminates his employment in circumstances where
he has the right tﬁ be‘paid his accrued benefits.

Unlike the definition of "earnings" used in Title III of the federal
Consumer Credit Protection Act of 1968, the term used here does not include
"periodic payments pursuﬁnt to a pension or rctifement program." Separate

treatment is accorded such payments under Section €90.18.

The Director of Industrial Relations is named in subdivision {(h) as the
State Administrator. He may, of course, délegate péwers, duties, and respon{:
sibilities within the Department of Industrial Relations in the manner which

he deems most suitable. See Govi, Code § 75 Labor Code §§ 7, 55.

Article 2. General Provisions

3 723.020.  E«clusive procedure for witbholding eernings .
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Compient. Section 723.¢2 makes the Employees? Earniﬁgs Protectipn Léw
the exclusive judicisl method of-compelling en employer to withhold earnings;
Attachment of earnings before judgment is abolished by subdivisions fb) and
{c) of Section 690.5-1/2. Fer provisions relating to volunféry vage assignments;
see Laber Code Section 300.- For issuance of an earnings withhélding crdar
to enforce an order for support, see Section f23.030, Civil Code Section

. 4701, and Welfare and Tnstitutions Code Section 11489. This chapter has

no effect on judgment collection procedures that do not involve the with-.

holding of an employee's earnings. See, e.g., Sections 690.7 and
690,7 1/2 (vank and savings accounts) and Section 690.18 (retirement funds).
However, where an epployee’s eafnings are sought to_be'garnished, the creditor
must comply with the provisioﬁs of this chapter. This rule applies to puﬁlic
entities as well as private persons. This chapter, forrexample, imposes
significant limitstions on the state’s ability to garnish wagés for tax
delinquencies pursuant, to ité warrant and notice procedures. See Section
- 723.483. o 7 | )

The Employees' Earnings Protection Law haé no éffect on maetters that
are preempted by the federal 1éw, such as federal bankruptey proceedings--
ineluding proceedings under Chapter XIIX of'the‘”‘uh: ‘Bankruptcy Act--
and federal tax collection procedures. E.g., Int. Rev. Code of 1954, § 6334(c).
Nor dozs this chapter apply to deductions which an employer is authorized by
statute to make for such items as insurance premiums and rayments torhealth,
welfare, or pension plans. See, e.8., Govt. Code §§ 1158, 12420; Labor Code
§§ 224, 300. Finally, this chapter does not affect the procedures for the

examination of a debtor of the judgmént debtor provided in Chapter 2 (Secw

tions 717-723) of this part. See Comment to Section 723.156.
§ 723.021. Levy made by«earnings withholding order
§ 723.022. Employer's duty to withhold; withholding period
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’ the withholding period are subjeet to levy. Earnings for ﬁrior periods,

Ccmment. Secticn 723, 022 states the basic rules governing the emnloyer s
uty to withhold’ pursuant to an earnlngs w1tnhold1ng order.

Subdivisicn (b)-requires the employer to withhold from all earnings of

‘an employee payable for any pay period of such employee which ends during the

"withholding pericd.” See Section ?23.151'(State Administrator authorized to

. adopt rulee regarding the pay period to which cormissions, bonuses, end'the

like .are attributable). The "withholding period” is describsd in subdivision

{a). It should be noted thaﬁ only earnings for a pay Pericd ending during

even though 5»111 in the posse551on of the employer, are not subgect to the

order. An employer may not, however, defer or acceleratn any payment of
earnlngs to an employee with the intent to defeat or diminish the satisfac-

tion of a judmment pursuant to this chapter. See Sectlon T23 155.

The wlthh01&1ng perled generally camences flve calendar days (not

'worklng or busxness days) after service of an earnings withholding order

is completed. Subd1v151on'(e)_mekes clear that, for the purposes of this
section, service is eampleted when the particular paper is actually re-
ceived at the preper office. Compare Section 723.101. For example, if

an order is served on Friday, the-withholding period would commence on the

'following Wednesday. See Sectlon 12 of the Code of ClVll Procedure. The

five-day delay affords.the enployer time to process t‘nn order within his organi-
zatlon, i.e,, dellver the corder to the employer ] bookkeeper, make bockkeeping
-adjustments, and so on. The 1ntroductory clause to subdivision (b) recog-
nizes certaln exceptions to this general rule. An employer is not geﬁerally
required to withhold pursuant to two orders at the same time; thus, a sub=-

sequent order will not be given effect., See Section 723.023 {priority of

orders) and Comment thereto. Moreover, withholding may be delayed beyond

' the normal five-day period where a prior assigmment of wages is in effect.

See Labor Code § 300 and Comment thereto.
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The withholding period does not end until the first of the events = -
described in paragraphs (1) through (3) of subdivision (a) oceurs; thus,

the employer has a continuing duty to withhold. The "one shot" effect of

service of a writ of execution does not apply here, See Recomméhdation
' awd..

Relating to Attachment, Garnishment,jExemptions From ﬁxecuticn Imployees!

Earnings Protection Iaw /0 (‘m, A .-te'w.smd Comm’/u ﬁ» PO 7S
70/ (ihfjﬂc)

Paragraph {1) provides a geperal expiration date 125 days nfter the

date of service--thus, the employer will usually be required to'ﬁithhoid'
for 120 days, . |

Paragraph (2) reflects the fact, fhat & creditor may voluntarily ter-~
minate an order or the court may orﬂer termination. See Section 725 105,
Cf' course, in some situations, the court will only ‘modify the prior order,l
and the employer then must comply with the order as modified.

Paragraph (3) requires the employer to atop withholdlng when he has
withheld the full amount specified in the order,

Agaein, it should be noted that there are certain exceptlons to these
rules. One of these is stated in subdivision (¢) which requires the em-

pPloyer to stop withholding after he has been served with a certified copy

of a satisfaction of the Judgment upon which the order is based. S8ee Section
T23.101. The Judgment creditor has an affirmative duty to so inform the employer

of the satisfaction. See Section 723.027. Service of an order for the col~

" lection of state taxes suspends the duty of an employer to withhold pur-
(other than an order for support).
suant to a prior order| See Section ?2355} (tax orders). However, this

is only a suspension. After the tax order is satisfied, if the withholding
period for the prior order has not ended and the duty to withhold has not
ended under subdivision {c), the employer must again withhold pursuant to

the prior order. Similarly, the duty to withhold is not terminated by the
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discharge or suspensicn of an employze and, if the employee is rehired or
returhs to work during the withholding period, the empioyer must resume
withholding pursuantﬂto the order. Finally, the termination of certein types
of orders--crdars for the collecfioﬁ of state tﬁkes end sﬁpport crders--are
governed b.y separafe ru;Les. See'Section-s 723.030 ( suoport orders); 723.031

(tax orders)..

Sometiméé.an order will be tgrminated or the judgﬁént upon which it
is haéed will be satisfied'withoﬁt-the employer's prior knowledge; Sub- -
Givision (4) makes clear that an employer will not be subject to liability
forrhaving withheld and paid Qvef amounts puréuant to an .order prior to

+

service of a written termination of the order or a certified copy of a

satisfaction of judgment. The employee must look to the creditor for the

reéoverg of amounts previocusly paid out. See Section 723.105. See also

Section 723.156 (employer entitled to rely on documents actuslly served).
" An earnings withholding order may alsoc be affected by federal bank-

ruptey proceedings.
§ 723.023. Priority of orders generally

éoﬁment;f‘Section 723.523establishes the general ruies'governing
priority of earnings withholding orders. Generally speaking, the first
Srderb‘_gerved is givén priority. Occasionally, two_ér more orders will
be...derved on the éame day. In this situation, the empioyer mist comply -

vwith the order which was-issued pursuant to the Jjudgment first entered.

I.‘.

The date of entry of Judgment will be indicated on the face of the order.
See Section 723.125. In rare instances, orders gerved the same day will

also be based on judgments entered the same day. In this situation, the
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employe» has camplete discretion to choose the order with whicﬁ ﬁé will cdnﬁly.
He mﬁst,'of course, comply with one of these orders. For exception$ to these
basic priority rules, see Sections 723.030 (support orders) and 723.031 (state
taxes) and the Comments thereto. Unless the subsequent_earnings withholding
corder is for state taxes or for support, an order is void if the émploye: re-"3
ceives the order while he is regquired to comply with another.
It should be noted that, in some circumstances, the operafion of an

order may be suspended, but the duty to withhold is not terminated. GSee,

e.g., Section 723.03|. {tax order suspends operation of prior omder), Labor

Code Section 300 (suspensicn where prior assignment in effect). See also

Comrent to Sectlon 723,022, In such cases, as well as in cﬁses where the

subseauent order is not given effect, the emp3oypr is requ;red to advise

~ the creditor who has served the order that is suspended or not given

effect of the reason for the employer's action. See Sections 723.031(£)(3),
723.108, 723.127. |

An employer is generally entitled to rely upon what is served upon him.
See Section 723.156 and Comment thereto. He is not required to inguife as to
vhether or not a creditor'has,either obtainred or served an order improperl#.

An earnings withholding order may be served either pérsonally or by
certified or registered mail. See Section 723.10l. In the latter case, the
employer may refuse service, thus forecing the creditor to serve personally. )
Section 723.101 makes clear that this action does not cause the ereditor to
lose his priority and ocutlines the rights_of the various parties in such

circumstances.

§ 723.024. Employer's serviee charge for withholding
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fCamment#-.Sectiqﬁ 723334 auhhorizes, but does noﬁ require, an employér
“to deduct an- additional ddliar as a sérvice charge eéch time he is required
Ato withheold o pdrtibn of his emplbvee's éarningé pursuaht to-an earnings with-
holding order. 'Forrexample, if the employee is paid weekly and an amount is
withheld'each waek pufSuant to the earnings withhclqihg arder, thé emﬁloyer
may deductran aﬁditional service charge of one dellar eaqh week, A similar
oaerdﬁllar charge wag formerly authorized under Civil Code Section L7py. A

charpe of $2.SO vas authorized under Ceode of Civil Procedure Section T10 when
sarninge. of a public employee were levied on under that section. However,
there was no provision aunthorizing an employzr to make a service charge in

connection with wage garnishments generally.

[y

§ 723.008. Payment to judgment creditor

-Comﬁenti¥ Section 723.025 specifies when the amounts withheld pursuant
to'aéiordef ﬁust be pald over to the creditor. Generally, this must be done
within 15 days after the employee is paid the amount remaining after with-
holding.  See subdivision {a). ]Subdivision (a), however, permits the employer
to eiect to make monthlj'remittanceslaﬁd subdivision (b) permits him to for-
ward payments eveﬁ‘less frequently where only small amounts are being withheld.

Regardless of when, or if, payment is required, the employer is required

to send an employer's retyrn to the Jjudgment creditor. See Sections 723.108

and 723¢127.

$ 723.426, Judgment creditor to furnish receipt for payment



.:CQﬁhiqﬁii The receipt required by Section 723.026 not only providee
the judgment debtor with a record of payments made on the judgment but
also enables the judgment debtor to determine vwhether his employer has

paid the amount withheld from his earnings to the judgmenf ereditof.

§ T723.027. Craditor required'to notify employer'when Jjudgment satisfied

Comment. Section 723.027 reqﬁires the filing of & satisfaction of Judge-

ment and serviceé of a copy thereof on the employer if the judgment is

satisfied ﬁprior to thé end of'the ﬁithholding periocd." In some cases,

the embloyer will be aware of fhe satisfactisn by virtue of having himself
yithheld the amount necessary to satisfy the judgment. See Section ?23.022(5)(3).
In this case, Section 723.027 does not apply. However, the judgment may he :
satisfied by additional payments from the debtor or tﬂrough other debt collec- -
tion procedurés instituted by the.creditor;- If this is tﬁe case, Section

- 723.027 applies, and the creditor has the dgﬁy to nd&ify the emplpyér prmnptiy

of the satisfaction by serving on him-a certified copy of such sétiSfaction.

As to the general duty of a creditor to furnish a debtor a satisfaction of

judgment, see Section 675. As to manner of service, see Section 723.101. .

§ 723.028, Withholding order for costs and intersst
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Corment. jSection 723.0Y makes cléar that a judgment creditor must
applyrforranéther earnings withholding order to recover costs and interest
that accrue followiﬁg*the apﬁlication for a .prior order. To illustrate: '
A creditor obtains a Judgment which his ‘f'lebtor dlcels not pay. The creditor
_ ’ .

applieb-for and secures an earnings withholding order directed to the
debtor's ermployér. The appiication and order require payment of only

| thosé amounts owing at tﬁe time of the application for this order. BSee
Sections 723.121 {application for issuance of earnings withholding order)
and 723.125 {content of earnings withholding order). After the applica-
tion for this order, furthef'coéta may, and interest on the judgmgﬁt will,
acerue. If the creditor wishes to recover these amounts by wage garniéh—
ment, he must.apply for ancther earnings withholding ordef, Tollowing the
same procedure as before. This application and order is subject to the
same general requirements as any other withholding order. It is not
entitled to any priority over the orders of other creditors, and the_
creditor is required to comply with the waiting perioq prescribed by

Section 723.109.

§ 723.029. -Lien created by service of earnings withholding order

Comment. Section 723.029 is the counterpart of subdivision (c) of
Section 688.‘ Section 688(c) provides that the levy under a writ of execu-
tion creates & lien on the property levied upon for a period of one year
from the date of the issuance of the execution. Service of an earnings
withholding order also constitutes a levy (see Section 723.021), but it is
not & levy_of a writ of execution. Therefore, a separate provision is required

to regulate the existence, cameencement, and duration of the lien.
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The éﬁrpose of Section 723.029 is to protect the eﬁployer against stale
..claims and to' give the levying credi.tor priériﬁy over campeting cla-ims by
third parties where the priority questions are not already regulated by-other
'-érovisiens.of this chapter. See Secﬁion_723.023; see also Labor Code
Section 300f For example, if installments are not promptly paid, competing

claims may arise under conflict-of-laws rules {see Sanders v. Armour Ferti-

lizer Works, 292.U.S. 150 (1934)) or in supervening proceedings under the
Bankruptcy Act (§ 67(a)). | 7
Since fhe lien is created upon periodic péymeﬁﬁs, the one-year périod

is meésufed from thé date when each installment required to be withheld

. becomes payable. This rule is cdmparable to thet provided. for judgment liens
'-for alimony and child support payments by Section 674.5 of the Code of Civil
Prcecedure. ' | |

| Although the lien is limited to one year, it will not expire_if; before
thé end of the one-year period,'the levying creditor bringé suit ageinst

the employer for the payment of the sums the creditor cleims should have been

 paid to him. See Boyle v. Hawkins, 7L Cal.2d 229, 455 P.2d 97, 78 Cal. Rptr.

16i (1969). -

- § 723.030. Orders for support

Comment . .Sectioﬁ-723m30 provides special rules for an-earnings with-
holding orderito enforce a court order fdr the'support of any person, includ-
: ing e former spouse of therjudgment debtof. An earnings withholding order
fof support is given a different effect than other withholdirg orders: It
is effective until terminated by the issulng ccurt {it may, of course, be
modified); it is unrestricted in amount; even when in effect, it does not

necessarily preclude withholding on either a prior or subsequent order.
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The ampunt specified in the earnings withholding order for support is
always withheld first from the support obligor's earnings and paid over to
the pefson gpecified in that order. However, a prior order remains in
effect, and a Judgment credito; may st1ll obtain an earnings withholding
order even whe;e there is already in.effect | ﬁrior earnings withholding
order for support. Thus, where there are two ordefs in effth;~one for support

and one for another obligatlon-<the amount withheld for support is deducted Lrom the
employee's earnings fi:st. The amount to be withheld pursuant to the other

order is then computed, based on the earnings remaiﬁing after this deduction.
See Sections 723.031 and 723.050 and the Comments thereto.

Paragraph (1) of subdivision (b) is consistent with prior law. Under
orior law, the exemptioﬂ for 50 percent of a person's earnings did not apply

to a judgment based on a support obligation. E.g., Bruton v. Tearle, 7 Cal.z2d

48, 57, 59 P.2d 953, 957 (1936)(dictum); Rankins v. Rankins, 52 Cal. App.2d 231,

126 P.2d 1257(19h2). Compare Welfare and Institutions Code Sectien 11489 as

enacted by Cal. Stats. 1971, Ch. 578. Also, under prior law, the court had the

power to make an equitable division of the debtor's earnings between, for exam-

ple, his first wife and children and himself and h.s second family. See Rankins

. v. Rankins, supra. Paragraph (1) makes the exemption provided by Section

723.050 inapplicable. However, the exemption provided by Section 723.051 is
not affected and is therefore spplicable to an earnings ﬁithholding order for
support. faragraph (1) thus continues the substance of-the prior case law.

A determination that the exemption provided by Section 723.051 applies has
no effect on the support order upon which the earnings withholding order is
based; application for modification of the original order for support must be

made separately. See Civil Code § 4801. See also Thomas v. Thamas, 14 cal.2d

355, 94 P.2d 810 {1939). Accordingly, the obligation imposed by the original

support order will continue and amounts required to be paid under that order

_-will accumulate until such amounts are paid or the order is modified.

§ 723.031. Orders for state texes ol
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Comment. 'Section 723.03 provides :s;';ecial 'rﬁles éoverning 'éérnings
withholding orders for the cocllection of certaln state ﬁaxes. As to'taxes
not within the scope of Section 723.03}, the tax obligation must be reduced
to judgment, and the taxing authority may then o'btain an earnings withhold-
ing ovder like any otl;er~ creditor and such order is treated the same as any
other earnings withholding order. |

Tax liabllities within scope of Section 723.03 . Section 723.3 epplies

to those tax liabilities for which & warrant may be issued pursuant to Sec-
tion 1785 of the Unemployment Insurance Code (unemployment compensation con-
tribution) or Section - 6776 (sales and use taxes} , 7881 (vehicle fuel 1icense

tax), 9001 (use fuel tax), 10111 {motor transpor‘taticn tax}), 16071 (gift tax),
18906 (personal income tax), 26191 (bank and corporation taxes), 303h1
{cigerette tax), or 32365 (alcoholic beverage tax) of the Revenue shd Taxation

Code or for vwhich a notice .or order to withbold may be given pursuart fao
Section 1755 of the Unemployment Insurance Code {unemployment compensation
contributions) or Seection 6702 (sales and ‘use tax), 7852 (vehicle fuel license
tax), 8952 (use fuel tax), 10051 {motor transportation tax), 11451 (private
car tax), 16101 (gift tax}, 16807 (personal income tax), 26132 (bénk and
corporation taxes), 30311 {cigarette tax) or 2381 (alccholic teverage tax)

of the Revernue and Taxation Code.

Procedure for issuance of order. Special procedures for issuing with-

holding orders for taxes are provided in Section 723.03/. The state taxing

authority may either issue a withholding order for taxes directly without
application to the court or may apply tc the proper court for a withholding

order. Under the first procedure, the order mey require the employer to




withhold not more than twice the amount permitted to be withheld éursuant
to Sectioﬁ 723.050. However, the taxpayer may apply to the eppropriate
court and secure a reduction of the amount required to be withheld

upon proof that these earnings are essential for support. Under
theu5econdiprocedure, the taxing authority can obtain an order,

after court hearing, that requires the employer to withhold all of the

emplbyee's earnings in excess of the amount eésentiai for the support of the
taxpayer ahd his family. This lattér grant of authority is not intended &s
e directive that such authority be used geperally. This extreme remedy could
be harsh in its application anﬁ shouid be used sparingly. Regardless of which
procedure is followed, the state taxing autho:ity is entitled to a withhelding
order inpan amount not less than the amount permitted to be withheld under
Section T23.050 even though there is a court hearing on the employee's ciaim
that his earnings are essential for support. ' '
Subdivision (d) makes clear that, regardless of which procedure is .
followed, no withholding order for taxes may be issued unless the state tax
. 1iability either appears on the face of ﬁhﬁ taxpayer's return or has been
deternined in either an admihistrative or judicial proceeding in which the. -

taxpayer hed uotice and an opportunity to be heard concerning such liability.

However, no review of the taxpayer's tax liablllty is permitted in
proceedings under this sectian.

Few state tax llabilities are reduced to judgment. Subdivision {c)
recognizes this and permits continuation of the present practice.

Form of order. The withholding order for taxes must be denoted as such
on its face. The form of the order must comply with rules of the Judicial
Council. See Section 723.126.
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Pricority. 4 withholdlng order for taxes takes prlority over eny prior
- order ext:ept one J‘.‘or support. or ancther withholdmg order for taxes As
indicated in the Comment to Snctlon ?23,030 a support order always takes
priority over any other oxﬂer. Thus s where a suppor’c order is in effect
and a subsequent tax order is received, the employer will continue to with-
‘hold for support, and the amount' withheld yursuant Lo _the tax order will be

depehdenii upon the smount of earnings left after- subtracting the amount with-

héld pursuant to the support orde;b. Similar}y, where a ta.x order is in
effect and a support ordé; ia served, the support order agein takes priority.
The employer will withhold pursuant to the support order first, and the
amount withheld pursuant to tﬁe tax order will be dependent upon the amount
of earnings left after su‘btra.t':ting :;he a.mouﬁt withheld pursuant to the aup- '.
port order. See the ﬁments to Sections ?23;033 and 723,050, However,

where the prior order is for thg collection of a debt other than for taxes

or suﬁport, the tax orde;-di_aplacea the prior order, and the employer must

withhold{pursuant to. the taxm£11 the tax debt is completely
paid. If fhe_ euﬁings vithhoiﬁiﬁg .order for taxes r'is satisfied during the
'withhdld'in;g period of the p_rior order (St_ection 128.022), the employer must
*then’r again yrithhéld pursuant ,tb the prior order. Where there is a prior

tax ﬁr&er' in effect, ﬁhe gsecond tax order is void; the einplojer may not with-
hold pursuant to the second -o:der end muast promptly notify the agency which

issued or obtained tﬁe second order of the reason for his actlion. 5"3

Sectron 123, 108.



Procedure provided exclusive. 'The procedure for withholding earnings

for the collection of state tax liability provided in the Employees' Barnings
Protection law is exclusive. The authorization, foﬁ example, to direct orders
to third persons who ove the taxpayer money found in Section 18807 (personsl
income tax} and Section 26132 (bank and corporation tax) of the Revenue and
Taxation Code is limited by Section 723,03/ Subdivision (g) of Section 723.03¢
makes this clear. Section ?23&3)'deals, however, only with oiﬁers for the
collection of certain state taxes. The collection of federal taxes 1s accom-
plished pursuant t§ federal lawlanﬂ'cannot be limited by state léw. See Int.
Rev. Code of 195&,‘§ 7334{c). As to state and local taxes not within the ‘scope
of Section 723,63/, . the tax ;iability_is treated the same as any other |

cbligation. See discussion supra.

*

Article 3, Restrictions on Earnings Withholding
§ 723.050. Maximum amount of earnings that may be withheld

Comment. Section 723.050 provides the standard exemption applicablg to
all earnings wi;hholding orders other tﬁan orders for sﬁpport, certain orders
for taxes, and orders based on multiple sources of earnings. See Sections
723.030 (support); 723.03) (taxes); 723.106 {multiple scurces of earnings).
See also Section 723.051 (exemption obtained by special hardship showing).

Section 723.050 reflects policles similar to those underlying Seétions

302 and 303 of the federal Consumer Credit Protection Act. In determining
the amount of the debtor's earnings subject to garnishment,_under both this

gection and the federal law, certain baslc amounts withheld pursuant to law

-8



are first deducted. Federal law requires the deduction of all émpunts
actually "reguired by law to be withheld." For example, ﬁhe‘amount actually
withheld for federal income tax purposes from the debtor's earnings is
deduéted in determining his earnings subject to garnishméﬁt ("dispcsable
carnings"). Thus, a debtor claiming a-greater-nuﬁberAof‘exemptions;will
have less withheld and therefore more subject to garnishment. This produces
the anomalous situation that a debtor with a large family and greater needs
mey have more earnings garnished than a single debtor with the same gross
income and with more limiﬁed needs. Moreover, the federal statute doés not
elaborate ﬁpon what are considered to be "amaﬁnts required by lavw to be
withheld." To alleviate these problems, Section 723450 either specifies pre-
cisely the awounts to be deducted in determining the portion of the deb_tér* s
earnings which ere subject to garnishment (“"nonexempt earningd") or directé
the State Administrator to fix such specific deductions. These items ﬁre
related to the types of deductions made under federal law; i.e., they are
based on the amounts withheld for federal and state income taxes, social
security, and state dlsability inmsurance. See paragraphs (1)-(4) of subdivi-
sion (a). However, the amount deducted to determine nonexempt eérnings_is
fixed accordiﬁg to a formula and is not necessarily ﬁhe amount actually
deducted from the,&ebtor'# earnings. One of the major benefits of thie
scheme ig that it permits tables to be prepared which indicate the exact
amount to be withheld from any given amount of earnings. Subdivision (4}
directs the !tmte'Adﬁinistrator to prepare tables which will be distributed
to every employer required to withhold earnings. See Section 723.107. An
employer therefofgﬁﬁ:%ggééi;mﬂke any cmmputations but will simply withhold
pursuant to an earnings withholding order the amount listed in the tables

provided him.
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Both the federal scheme and Section T23.0% make some provisions for

'fhe effect of inflation. The féderal stafute, however, merely provides a

floor based on the federsl minimum wage. Thet is, the federal statute does

. not permit the creditor to reduce the debtor's weekly disposable earnings”

below an amount equal to 3O  times the federal minimum wage. As the
federal‘mini@um vage is increased, this floor is increaeed accordingly.‘

(Under the cufreﬁt*fbderaiﬁlaw, if’a'ﬂebtor's'disposablE'earnings"are

1less than-$h8_per néek, no garnishment is permitted; if his dispoaable earninzs
are 5etween $#8 and $64, all his disposéble_earnings sbove $4B mre subject to

garnishment; if his disposable earnings are more than $64 a week, 25 pércent of

+
—

.his disposable earnings are subject to garnishment.) This floor is not an sxomp-
tion excluded from évery débtor'é earnings. In contrast, paragraph (5) of suodi-
-vision (ﬁ)rpfovides B bﬁaic_miniﬁum exerption that it always deducted in deter-
miningrnonéxempt.earnings; : - | | h

| Wnere an earﬁings ﬂithhblding order for support is ;n effect, the amount
withheld pursusnt‘to such order is déducted‘ fr:;n the éérnings of the employee

before dumputingthe amount to be withheld pursuant to any other order. See

Sections 723,030 aéd;?23.031 ané Cummepts t;ereto; ‘Suppose, for example, that

an employeefs earnings'ﬁre-$150 end a withholding order fcr_support is in effect
"whicﬁ requires $h0-tn he'ﬁithﬁéld. In determining the maximum amount which may
' be‘ﬁithheld pursuent to aﬁother earhings withholdigg order, the debtor is
treated as haﬁiﬁg'$ilo of_earﬂings.l The eﬁploygr should refer to the ap-
pfopriatelwithholding fable andrdetermine hcw-mmchris to be withheld frﬁﬁb .

$110 ofrparnings and withhold that amount under the crdinary withholding order.

See Recommendation Relating to Attachment, Garnishment, and Exemptions From

Execuotion: Employees’ Earnings Protection Lasw, 10 Cal. L. Revision Comm'n

Reports 701, 700 (1971).

§ 723.051. Amounts essential for family suppbrt.exempt
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Lomment. Sectilon 723,051 is based on the exemption formerly provided by
subdivision (c) of Section 690.6. However, the standard for the exemption
provided here is more restrictive than former subdivision {c) of Section

690.6 {"essential for support" as compared to "necessary for the unse").

This strict -stendard recognizes that ‘the liberal exemption provided by Sec-

tion 723,50 should be adequate except in extremely rare and unusual cases.
This sgction is not intended to be used for the maintenance of & 1ifé style
eppropriate to the debtorts station in life or an accustomed standard while
the debtor owes money on unsatisfied judgments against him.

Former subdivision (c} of Section 690.6 prevented the debtor from claim-
ing the support exemption if the debt sought to be coliected was:

(1) Tncurred by the debtor, his wife, or his family for the
common necessaries of life.

(2) Incurred for personal services rendered by any employee
or former employee of the debtor.

In actual operation, the effect of the "common necessaries" rule in
California vas to decide the questibn_vhether competing creditofs could reach
a debtor's earnings neither from the debtor's polnt of viéw {the needs of the
debtor's dependents were ignored) nor from the creditor's vieﬁpoint (no con-
sideration was glven to whether the credltor was careful to advance credit
to the debtor only after ascertaining that his credit worthiness shawed an
gbility to pay or whether the creditor provided the debtor with quality
goods or serviceél Rather, the claims of ccmpeting creditors fbr earnings

could be decided on the technical, and usually irrelevant, lssue of what

was a "common necessary of life.” See, e.g., Los Angeles Finance Co. v.
(Swyp. G LA, App. Dep'+. 1952)
Flores, 110 Cal. App.2d Supp. 850, 2&3 p.2d 15% . The "common neces-

sary" exception has accordingly been eliminated.
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The exception which'permittea a creditor wﬁo wﬁs a fqrﬁer empldyeg of
the debtor to take a portion of the debtor's wages even though the debtor_
eould show the money was necessary_for the support of his family has élsor
been eliminated. This exception was largely irrelevant to thé low incqmer.
dettor, for such a debtor has no employees, and there is nd ipﬁicafion thatr
this prqvision was actually used by creditors.

Article 4. Procedure for‘Issuance of Earnings Withhold;ng Orders

§ 723.100. Judicial Council authorized to prescribe practice and procedure

~ Comment. Article 4 outlines generally the procedure for issuance ard
review of an-earnings withholding order; however, Section 723.100 authorizes

the Judicial Council to provide by rule for such Special practices and pro-

cedures which it believes necessary or desirable for judicial proceedings

under this chapter.

§ 723.101. Service; recovery of costs

Comment, - Subdivision (a) of Section-T23.1ﬂl spacifies the means by
which service must be accomplisbed under this chapter. Although personal
service is authorized, it is anticipated that the conveﬁience and economy-
of service by mall will result in the overvhelming use of this method. In
any event, subdivisions (b) and {c) mske clear that, regardless of which
means is actually used, the recovery of the costs of service is limited to
the cost of service by certified mail with return receipt requested unless
this form of service is first refused by the person being Berved.: Only in
such circumetances may the cost of personal delivery be reco#ered. See

L

- gubdivision (c).
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" Subdiviaion '(-d). provides certain special rules for problems wbich can

arise where mail service has been refused. For example, suppose creditor A

_mhils an earnings withhol&ing order to his debtor's employer and the employer
. refuses to accept such mail. Creditor A then serves his order by personal

Adalivery but, intha- woaptime, creditor B has served an onder requiving the

ﬁthholding of the weges of the same debtor and B's order bas gons imto

effect. 1t would be unfair to A to deny him his priority because of the

_.employer's refusal. Accordingly, su'bﬂivision {d) pe'fmits A to apply to the

court which issued A's original earnings withholding order for an ordey to

the employer &divecting him to stop witbholdiﬁg pursuant to B's order and to

-give effect to A's earnings witkholding order. So that A may have the bene-

ﬁ.t of a full 120-day withholding period, A's sarnings witbholding order is
deemed to have been served on the date of service of the specisl court order

rade pursuent to subdivision {@). It chould be noted that subdivision {d)

. OP1lY preserves the priority which A would have had if the employef had accepted

the mail service. Thus, where the 1ntarven:lng order is & withholding order

for taxes, A is not entitled to displace the taxing agency. See Section 723.031,

The remedy provided by subdivision (d) is exclusive. A is not entitled to

- recover amounts previously paid to B from either B or the empldyer, and A's

oxder is not given fetroactive effect.

§ 723.102. Appliecation for issuance of earnings withholding-ordef

.c::mment.' Section 723.102 requires a judgment creditor to apply for

an earnihgs'withholdiué crder to the court vhich granted him the Judgment.

| For the required content of the application, ses Section T723.121. For

‘ special provisions regarding the lssuance of & withholding order for taxes,

gsee Section 723.03/
V - Yy
§ 723.103. Notice to judguent debtor
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Corment. Sectlon '_723.163 is designed to give the judgment dsbtor '
notice of the ‘iminence of an earnir‘gs yithholding order so ‘t’.hét he will be
able to attack the order or assert any facts which mayraffecf the amount Aof
the order as sooh &s ::onvenientl;r possible. 1_-'fc'>r requirementé fdf the a.pyllica-
tion for an order and the notice of application, see Sections ?23;3.21 and
723.122.

If the judgment creditor fails to comply with this section, he ray be
- subject to the ordinary sanctions for abuse of process and contempt, and any
order issued may be subjec;t- to attack on grounds of il_:ltrinsic fraud. .chf-
ever, subdivision (c) makes clear thai, even though the judgment debtor fails
to réceive the noulce and forms, the validity of the earnings withholding

‘prader is not affacted.

§ 72=.v%.  Issvar- of earnings withholding order

_ Conment. Section 723.104 makes clear t.hat-an eaynings withholding order
shaiﬁ e promptly iscucd on the ex parte application of a ,];ud@ent credaitor.
:Ihe delbtor may request a'- hearing pursuant to Section 723.105, have such
order modified or £erminated, and even recover froﬁ +he creditor amounts
withhelﬁ and paid over pursuant to such order; but jthi;..-*, does not affect the o [

initisl issuance of the order. ' . .

§ 723.105. Hear{ng on application of Jjudgment debtor; court order zlafter
: hearing; recovery of amounts already withheld and paid over

H
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Comuent. Section 723.105 outlines generally the procedure for the
hearing of a debtor s claims in opp051tion to W1thhold1n° his earnings

- pursuvant to an earnings Withholding order, Sectlon 690 50 is not applicable.

A'debtor is. not limitedres to when he may spply for a hearing; hewever,
unless there has been & material change in either his income or his needs,
he may apply enly once during the period uhe order is in effect. See sub-
division (a). A similar limitation applies to & judgment creditor who may
rnot apply for the issuance of an earnings wiunholding prder directed to the
seme employer for the seme debtor for 125 days following the date of service

of a prior tnrminated order eicept in connection with a multiple employmﬂnt or

unless the court orders otherwise or there is e material change in clrcumstances.

"~ See subdivisicn {e).

An-epplicatidn.is made by the debtor %Yy filing an oriéinai and one ecpy ,u
of his application and, if necessary, his flnancial statement. Subdivision |
' (b). For the form” of these documents, see Sections 723.123 and 723.12%4. |
Uﬁon receipt of these documents, the matter is set for a prompt hearing
and the clerk is required to send the copies of the application and financial
statement ta the creditor and notice of the hearing to both parties. See
subdlvision (c). _
' Afl;er- hearing, the coﬁrt, m;y order that the earnings withholding order
be modified or evee terminated. Tﬁe.dete fixed for terﬁination of the order
my precede the date of the heafing.. See subdivision (d). Vhere the date
of termination is made retroactive, ap employer may have already withheld
- and paid over pursuant to the earnings w1thholding order prior to receipt
of notice of termination. Subdivision (d) of Section 723,022 makes clear
that the employer is not liable to the debtor for such amounts, and subdivi-
- sion {f) of this section authorizes the debtor to recover such amounts from
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- " his creditor. o - '
. Of course, whege amounts have been withheld but not yet paid

over to the creditor, the debtor can recover these amounts from the employer *

. See subdivision (f).

§ 723.106. Multiple sources of earnings

'Camment..'Sectioﬁ 723 106 affords a creditor an opportunity to require
an emplcyer to wlthhold more than he would otherwise w1+hhold by a showing
that the debvor has a greater. source ‘of earni nga than that one employer. This
can.oeccur both where the debtor has two or more employers and where he is

under his sections

receiving "ea*nlnvﬂ " such as tips dﬂlch a»z included A as earnings for the

nurpose of computlng the emount of eernlngs which may be garnlshed It should

he noted that the term “earnings” used here 1s still llmited to compensation

for services rendered by an emplovee, i.e., an emnloyee-employer relationship

is involved, even though the compensation for the work performed may not
cdme direciiy from the employer. Where there are two employers, the
creditor maj, of course,'apply for separate withholding orders directed to
'each, hoeever, there may be advantages for both the creditor and debtor in
hav1pg only one of these two employers withhold the total amount garnlsh-
able from the aebtor's combived earnings from both employers.

' Subdlvision (c) provides 1imitations on the smounts required to be with=-

.held under this section. - Paragraph {1} makes clear that an emplayer is never

regulirad to withhold more than the basic net pay of ihe employee, 1.e., "the

amount of earnings payable to the judgment debtor by the employer after deducting

all amcunts reﬁuired to be withheld by law or by any contract which is not

 'revocab1e by the employee or at his instance." Paragraph (2} carries out the

ﬁolicy of Section 723.050 with regard to the debtor's total earnings.
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Although subdivision td) permits a creditor to reguest a hearing. under

this section "at any time,” after the matter has been heard oﬁce a second
_ hearing should not be required unless and until ihere hag been.m change in |
circumstances'that warrants reconsideration of the issues.

Dccaéionally, in the multiple employment-situation, only one employer
will be withholdiné pursuant to an order based on the combined earnings of
a debtor and a séconﬁ employer will be'servea vith an earnings withholding
order by & second .creditor--both of the latter being unaware of the prior
order. In such éircumstantes, it:is up-té the debtor to claim relief from
éhe second order_pursuant_to Secﬁion_?23.lQ5. Tt should be noted in this
lregard that Section’ 723.105 aufhorizes thé ceu;t to terminate the second
order retroactive;y;-and the debtor mayrreéover~amounts~alreadj'paid-cver

to the second creditor.
§ 723.107. Transmittal of order and information to employer

Corment. Section 723.107 prescribes what must be served upon the em-
ployer by:tﬁe.Juﬁgment creditor and when such service must be accomplished
to be effeﬁtive. The form for the employer's return is prescribed in Section

723.127. See also Section 723.128 (infonmational pamphlet and withholding

tables).

& 723.108 Buployer's retwrn =



Comment. Section 723.108 directs every employer to £ill out ard mail
an Puployer g Returm to every judzment crediter who serves an earnings with-
holding order. Such a return must be made even though the crder is not

given effect. Seé Comment to Scection 723,023, For the form of the return,’

see Section 722.127.

§ 723.109. Limitation on obtaining additional earnings withholding orders

Odmment. Section 723.109 précludes a creditor who has obtalned an
'earnlngs withholding order which has gone into effect ’rci serving another
order during the 10-day period following the expiration of his prior order.
The purpose of this limitation.is to give otker creditors a 10-dey period
duriug vhich they can scrve their earnings withholding orders whi;e-the
original creditor is precluded from competing with them. The original

creditor may apply for the second earnings withholding order e1+her before

or after his prior order expires. But service of the second order vhile
the original order is in effect will be ineffective under Section 723.023 ,
and service during the 1l0-day period following explration of the original

order i prohiblted by Section 723.109. Even though a credltor violatcs

the 10-day moratorlum period, the employer m&y act pursuant to what has
been served upon him. See Section 723.156. Of course, after the expira-
tion of the 10-day pericd, the original creditor is treated like any

other creditor.

Tt should be noted that each agency of the state is considered a ssparate .
entity for the purposes of this chapter. See Section 723,01 {e). Hence, even
though one agency hes been making collesction, a second agency may serve an

earnlngs wlthholdlng order Within the l0-day period provided in this section.

Article-5. Forms; Instructlonal Pﬂthlet Withholding Table

§ 723.120. Judlcial Cnuncil'to préscribe forms
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Ccmmenf. Section ?23.120.requifes tbe Judicial Councillto prescribe
the forms pecessary for the parposes of this chaptef. Various séétions
prescribe informetion to be contained'in-%he forms; but, subject to these
minimum requirements, the Judicial Council has compiéte'authority'fo a&thrand

revise the forms as necessarg, and may require additiocnal informaticn in the forms.

§ 723.121. Applicetion for earnings withholding order

Comment. Although- Section 793 121 rﬂquirea the application to be executeﬂ
"under ocath,” this may generally be done by a statement signed under penalty of
perjury. See Section 2015.5. The actual form for the epplication is prescribﬂd

by the Judicial Council. See' Section 723. 120,

§ 723.122., Notice of application

Corment. The actual form for the notice of application is prescribed by

the Judicial Couneil. See S=ction 723.120.

§ 723.123. Form for applicﬁtion of judgmert debtor for hearing

Comment., Although Section 723 123 recuires the application to h%“
o kxecuted "undnr oath," this may generally-be done by a statement signed
under penalty of perjury. See Section 2015.5. The actuwal form for the

appiication 1s prescribed by the Judicial Council. See Section 723.120.

§ 723.12k, Judgment dsbtor's finangial statement



Corment. Although Section 723.124 requires the financial statement
to be exacuted "under oath," this may generally be done by a statement
signed under penalty of perjury. See Section 2015.5. The actual form for

the financial statement is prescribed by the Judicial Council. See Section

723.120.
§ 723.125 Earnings withholding order

Coxment. Section 723.125 specifies the information to be included in
the earnings withholding order. The form of the order is prescribed by the
‘Judicial Council., See Section 723.120., Sp=cial forms are prescribed for

earnings withholding orders for support or taxes. See Section 723.126.

§ 723.126. FEarnings withholding orders for support or taxss

Commen?. Although the information.listed in Section T23.12%
will b= necéssary in an earnings withholding order for support or taxes,
such orders have special rulss concerning priority, duration, and amounts
that mey be withheld. See Sections 723.0% and 723,03 Accordingly, the

form and content of thess specizl orders is left to determination by the’

Judiecial Council.

§ 723.127. Bmployer's return

Comment. Section 723.127 specifies the information to be included in

the employer's return. The form for the return is prescribed by the Judicial
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Council. 8ee Section 723.120. Although Section 723.127 réqﬁires thelem-
ployer's return to be exscuted "under oath,™ this may generally‘be done by a

statement signed under penalty of perjury. ‘See Section 2015.5.

§ 723.1268. Informational pamphlet and withholding tables

Comment. Subdivision (a) of Section 723.128 requires the preparation
of en irnformaticnal pamphlet that contains the information nécessary so that
an employer may ccmply with the lew. The creditor provides the-emplc&ér with

a copy of the pamphlet with the earnings withholding order. See Section

723.107.

Subdivision (b) authorizes, but dces not require, the State Administrator
to recover the cost of printing informational pamphlets-and,withnﬁlding tables

from persons reguired or desifing to obtain such meterials.

- Article 6, Administration and Enforcement
§ 723.150. BState Administrator

| Comment. The State Administrator is the Director of Industrial Rela;
tions. See Section 723,011 {defining "State Administrator") and the Commﬂnt.

to that section.

§ 723.151. Rules and regulations .
! .
Comment. Section 723.151 requires that rules and regulations be
adopted, amended, and repealed in accord with the Administrative Procedure

Act. Such rules include specific requirements regarding the treatment of

various forms of "back pay.” See subdivision (b).
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- § 723.152., Liaison with federal administratbr
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Comment. Section 723.15Z2authorizes the State Administrator to do

whatever is reqdired by the federal adminiotrator to obtain and maintain.

‘a state exemption from the earnings garniqhment provisions of the Consumer

Credit Protﬂcoion Act. A similarly broad grant of power &8s that contained ‘

_'in the- first paragraph of Section ?23 15z is found in Govarnment Code

_Sosiion 25210 (oouniy pariicipaiion An Eccnamic cgportuniiy Act.of 196L)

1
Subdiv151ons (), (b), and (c) are bas%d on the language. of 29 Code of

_-Federal Regulat1ons Sﬂctlon 3?0—55(a), requiring the State Administrator :

to act as liaison with the federal administrator.

§ 723.153. ,Ehforcement of o:&ers .
Comment. Section 723.153 makes olear the power of the court to cum~

pel obedience to its orders, See Sections 128 and 1209(5) See generelly

" Part 3, Title 5 (Sections 1209-1222)

§ 723.15h. Fraudulent witbholding by employer

Comment. - Section 723.134 is based on Labor Code Section 227 (failure

to make agreed payments to health, welfare, or similar fund).

§ ?23.155. Employer not to defer or accelerate payment of earnings

Comment.. Seotion 723.155 simply makes clear that‘an,employer‘may

4

\ peitﬁor defer nor aocelefate payment of earnings to an employee in an

attempt to avoid oompliance'with an earnings withholding order. .
§ 723.156. Remedies of judgment creditor
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Comment..-Section ?23.156_euthorizes suit by a-ereditor against an
employer bOuh where the employer feils to withhold‘properly and where he
fails to pay over amounts withheld. 'This remedy is independent of the
procedure provided in Chapter 2 (Sections 717-723) ‘of this part,and Sec-
tion 723 156 makes clﬂar that supplemental proceedings under Chapter 2
are not a prerequisite to suit by the creditor. egeinst the employer.
Whether or not the court can order the employer %o withhold and pay over in
e Chapter 2 proceeding is e_metter-not dealt with in the Employses' Earnings
?rotection Law. o _ | o

Of course, in addition to the remedy Section 723.156 provides to the
jddgment creditor, the court has the power to compel obedience to its or-

ders through exercise of the contempt power. See Section 723.153 and Come

" ment thereto.

. Subdivision (b), however, makes clear that an-employer is protected
from 1liability where he oomplies sith an order or written notice which
appears propér on its faca. Ocoasionally, through mistake, inadvertence,
or even deliberate misconduct, an employer may be sent an order or notice
which appears velid -but whiech has been improperly obtained or served. For
example, B creditor may violate the 10-day moratorium on service of a
second ‘earnings withholding order. gee Section T723.109 and Comment
'thereto., The empioyer is not required in such circumstances to go be-
yond'the.document jtself and is not subject to liability where he caom-
plies witb its directionsfand is not actively participating in & freud.
The remedy of the injured party in such arcase is to proceed against the
person ‘who sent the improperly obtained or-feISified document.

This section also makes clear that, where an employer is canplying
with a prior order, he is not 11able for failing to comply with a sub=
sequent valid order-~-even though the prior order is in fact 1nvalid--
unless he iz actively participeting in & fraud.
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§ 723.157. Fees of clerk _ : '

Financial Code

§ 15405 (repealed)
Comment. Section 15406 is superseded by the ﬁfovisions of Sections
690.7 and 690.7 1/2 of the Code of Civil Procedure. See Section 690.7

and'Cummeht thereto.

_ Labor Code
§ 300 (amended). Wage assigmments
Comment. 'Section 300 1$ smended to make the section consisﬁeﬁt with

the Employees' Earnings Protection Law (Code Civ. Proc., § 723.010 et seq.).

Subdivision (a). Subdivision (a) simply makes clear that the shortened

phrase "assignment of ﬁages“ continues prior law as to the kind of instru-

ment dealt with in this sectlion.

Subdivision {b). Paragraphs {1) through (6) of subdivision (b} con-

T tinue genefaily.without substantive change provisions formerly contained in

s e [R———

Section 300. A séntence ﬁas h;en éﬁﬁed to paragraph (2) to provide a limited
' exception‘frcm the réquirement of spousal consernit. Paragraph (7) continues
witﬁout subsﬁdntivg'change a provision formerly contained in Section 300 except
that ﬁhé former‘?eferencerto the sttachment or levy on execution against wages
-or salary is replaced by a raference to an earnings withholding p;der to conform
to théﬁro;g@ure providéd by the Employeeé' Earnings Protection Law, and the
ﬂormef ?efefence to priority of wage assignments has been superseded by
paragraph (Tj and subdivision {¢).

Subdivision (c'L' gutdivision {c) clarifies the relationship between

a valid prior wage assignment and a subsequently'sefved earnings withbolding
V'Iorder; Where a wage assignment is in effect and an earnings withholding




order 1s served, the employer chall not withhold pursvernt Lo the orxder
until after the end of the pay period during which the order was served.

Thus, the wage assignment is, in effect given an exclusive ureftrente fcr that

pay-period and the debtor is given_an oppertunity to put his affeirs in

order. Such action may include revoking the wage assigoment as to noearned

vages pﬁrsuant to subdivisien (f}- Even where the debtor revo?es the wage
assignment prior to the end of the pay period (but after receipt of an
earnings withholdlng order), the operation of the order is suspended until
after the current pay periocd. Hence, the debtor is afforded an opportunitv
~to reﬁain his unearned wages for the current pay period only. After such
: moratoriuﬁ, the earninge withholding order has 2 priority over the assignment
Vif the latter remsins in effect. The unliﬁiteﬂ pref?rence formerly given to &n
assignment of unearned wages or salary 1s not continuéd‘bécause thils preference
would permit a judament dedbtor to give preference to one creditor and to defeat
the claims of other creditors who seek to collect on their judgments under the

, Employees' Earnings Protection Law,.

Subdivision (d). See the Comment to subdivision (f).

~

Subdivision {e). Subdivision (e) continues the substance of a prcfision
formerly found in Section 300 and extends the scope of the former provision

to cover the statément provided for in paragraph (2) of subdivision (D).

Subdivision (f). The first sentence of subdivision (f), which makes an

assignment of unearned wages or salary revocable at any time by the maker-
thereof, replaces the former provision of Section 300 which invalidated an
assignment of wages or salary uniess such vages were earned or the assignment
was for necessities or for support. The former provigion also restricted the
amqqnt of unearned wages or salary that could de assigned.r The former 50-percent

limitation on the amount of wages or salary that can be assigned he® been con-

s



tinued in subdivision (d). The former 25-percent *hardship” limitation hes not
beern continued becauss subdivision {f) permits the person'making the assigrment |
of wages or salary to be earned to revoke the assignment at any time. Thué,

! |

where an assignment becomes too onercus, especlally after service of an earnings

withholding order, the assigrment may be revoked. The delayed prefereﬁce giveh

the earnings withholding arder under subdivisicn {¢) will géneraily.requife
persons having judgments, including support orders, to use the procedure
provided in the Employées' Earning;.Protection.baw-~rather thﬁn Secticn'SOd-—
to enforce their judgments; but it-avoids conflict between wage ;ssigﬂments

and crders issuesd pursuant to the Employees’ Earﬁings Protection Law.

Subdivisions {¢) and (h). Subdivisions (3'} and (h) continue without

substantive change'provisions formerly contained in Section 300._'0ther
statutes may authorize deductions from employees' wages or salary without
compliance with this section. E.g., Govt. Code §§ 1158, 12k20, 13922, 20135
It should N_}_)e‘nc-:ted that the inapplicability of Section 300 to the deductions
referred to in subdivision (k) means not only that compllance with the

and, fm-u 6“'!0!{5
formalitiesﬁprov1ded in Section 300 is not 1equired but alsc that Section

300 provides no special preferences for such deductions.
-§ 2929 (amended). Discharge from employment because of wage garnishment

Comeent. Subdivision (d) is added to Sectlon 2929 to prohibit dis-
charge of an employ=e because his wages have been subjected to garnishment
pursuant to mn order for support. This subdlvision also makes clear that

such & g&rnishment, even though made pursuant to a judgment, is not to be

considered under subdivision (c).
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 Welfare and Institutions Code
§ 11489 {technical amerdment)

Comment. Sectibn 11&89 has been amendeé-to'conform to changés

made by Chapter 2.5 (cemmencing with s=ctlan 723 010) of the Code of

ClVil Procedure. Cumparﬂ ClVll Code Sect*on 4701, See also Section

723 030 of th= Code of civil Procedure and the 'Comment to that section.

Operative Date

Comment., The aperative date of this act is delaynd gntil July 1, 1973,
to allow sufficient time for state and locul public officials and the Dublic
to bebome femiliar with the new law and to develop the necessary forms and

procedures.
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