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February 1, 1972

Time Place

February 10 - 7:00 p.m. - 10:00 p.m. State Bar Building

Februery 11 - 9:00 a.m. - 5:00 p.m. 601 MeAllister Street

February 12 - 9:00 a.m. - 1:00 p.m. San Francisco 94102
FINAL AGENDA

for meeting of

CALIFORNIA LAW REVISION COMMISSION
San Francisco _ Februaryy 10«12, 1972

1. Minutes of Jemuary 13-15, 1972, Meeting (sent 1/25/72)
2. Administrative Matters

Memorandum 72-14 {enclosed)
3. Btudy 39 ~ Attachment, Garnishment, Execution

39.30 - Employees' Earnings Protectiocn law

Memorandum 72-8 (enclosed)
Recommendation {atteched to Memorandum}

Claim and Delivery Statute

Memorandun 72-33 ASSELYSIIZ), sour

39,70 - Prejudgment Attachment Procedure

Memorandum T2-9 (semt 1/18/72)
Memorandum 72-12 (to be sent)
Memorandum 72-10 {sent 1/27/72)

Draft Statute (attached to Memorandum}

4. Study 36 - Condemnation

Questionnaire

Memorandum 72-13 (enclosed)
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MINUTES OF MEETING
of
CALTFORWIA IAW REVISION COMMISSION
FEERUARY 10, 11, AND 12, 1972

San Francisco

A meeting of the California Iaw Revision Commission was held in San
Francisco on February 10, 11, and 12, 1972.
Present: John D. Miller, Chairman
Marc W. Sandstrom, Vice Chairman (February 11)
Noblie K. Gregory
John N. Melaurin
Thomas E. Stanton, Jr.
Howard R. Willlams
Absent: Alfred H. Song, Member of Senate
Carlcs J. Moorhead, Member of Assembly
John J. Balluff
George H. Murphy, ex officio
Messrs. John H. DeMoully, Jack I. Horton, and Fatbaniel Sterling, members
of the Commiesion's staff,alsoc were present. Professor Stefan A. Riesenfeld
and Professor William D. Warren-~Commission consultants on attachment, garnish-
ment, and execution--were present. Messrs. Nathan Frankel (February 10 and
12) and Edward N. Jackson (Pebruary 11) also were present as speciql repre-
sentatives of the State Bar Ad@ Hoc Committee on Attachment.
The Pollowing observers were present for the portions of the meeting
indicated:

Thursday, February 10

Marshell Manley, McKenna & Fitting, Los Angeles
Michael A. McAndrews, McKenna & Fitting, Ios Angeles

Friday, February 11

James M. Conners, Board of Trade, San Franclsco

A. Morgan Jones, {alifornia Credit $enegers Ass’n, Los Angeles and San Diego
Wilfred J. Kumli, McCord's Daily Notification Sheet, San Francisco -
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Marshall Manley, McKenna & Fitting, 1los Angeles
Micheel A. MeAndrews, McKenna & Fitting, Loe Angeles
Perry H. Taft, Assoclation of Californis Insurance Companies, San Francisco

Saturday
A. Morgan Jones, California Credit Mansgers Ass'n, Los Angeles and San Diego
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ADMINISTRATIVE MATTERS

Mimtes

The Minutes of the Jenuary 13-15, 1572, meeting were approved as sube

mitted,

Schedule for Future Meetings

Future meetings are scheduled as followss

March 9 - 7;00 p.m. - 20:00 p.m. 8tate Bar Building
Merch 10 - 9:00 a.m. - 5;00 p.m. 1230 West Third Street
March 11 - 9:00 a.m, = 1:00 p.m. Los Angeles 90017

State Bsr Bullding
601 McAllister Street
00 p.m. San Francisco 94102

April 13 - T7:00 p.m.
April lh’ - 9:':0 a.m.
April 15 - 9:00 a.m.

| 1
F\v o
o
S8
v
BB

Meetings for May, June, July, and September not yet scheduled, {No meeting
will be held in August.)

October 6 Times to be determined San Diego
October 7

The Commiesion determined that the October meeting shodld be at the
Vacation Village Hotel, Mission Bay, San Diego. The etaff 1s to survey
the Comnissioners to determine the accomedations they desire and advise

Commissioner Sandstrom sc he can make the necessary arrangements.

O0fficlal Minutes

The Commission considered Memorandum 72-1Y4 and decided that it was
unnecessary to have a mierofilmed copy of the Minutes prepared for deposit

in 8 state records safekeeping depository.




Minutes
February 10, 11, and 12, 1972

State Bar Committee on Attachment, Garnishment, and Execution

The Executive Secretary was directed to write to the Board of Governors
of the State Bar to request that the scope of the assigmment of the Special
Ad Hoc State Par Committee on Attachments be broadened to cover attachment,
garnighment, and execution. Also, the Board of Governors should be re-
quested to authorize the State Bar Committee to send its comments on various
tentative proposals of the Commission directly to the Commission so that the
comments eould be considered by the Commission at the same time comments from
other sources are considered. The Commission noted that the comments of the
State Bar Committee had been of great assistance in eliminating defecte and

in formulating sound solutions to various problems.

wle
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STUDY 36 - CONDEMNATION

The Commisslion considered Memorandum 72-13 and the attached questicnnaire.
The questionnajre, prepared bty the Commiseion's consultant on the procedural
aspects of condemnstion, was approved for distribution to interested persons

and organizations.

'
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STUDY 39.30 - ATTACHMENT, GARNISHMENT, EXECUTION
{EMPLOYEES' EARNINGS PROTECTION LaW)

The Commigsion considered Memorandum 72-8 and the attached recommenda-
tion. The substance of the following amendmente to Senate Bill 88 was
adopted.

AMENDMENTS TO SENATE BILL NO. 88

AMENDMENT 1
On page 1, line 3 of the title of the rrinted bili, strike out

"and" end,after "690.7", insert:
, 690.7-1/4, 690.7-1/2, and 690.18-1/2

AMENDMENT 2

On page 1, line 7 of the title, after "Code,"” insert:
to amend Seetions 270h and 1208 of the Penal Code,

AMENDMERT 3

On page 5, line 27, strike out "723.01" and insert”

T23.010

AMENDMENT &

On page 8, strike out lines 34 through 40, inclusive

AMERDMENT 5 \

On page 9, strike out lines 1 through 40, inclusive

-
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AMENDMENT 6

On page 10, strike out lines 1 through 5, inclusive, and insert:

690.7. (a) As used in this section, "debtor” mesns an individual
end dces not include a corporation, partnership, or unincorporated assccla-
tion.

(b) As used in this section, "deposit account” means any of the
following:

(1) A deposit or account in any "bank" described in Section 102
of the Financial Code.

(2) A deposit or account in any state or federal savings and loan
agsociation. As used in this paragraph, "deposit or account” includes invest-
ment certificate, share account, and withdrawable share.

{3) A share or certificate for funds received from a member of a
eredit union and all the accumulation on such share or certificate.

{c)} As used in this section, "spouse” means the debior's husband
or wife except (1) after entry of a judgment decreeing their legal separation
or (2} while they are living seperate and apart after entry of an interlocu-
tory judgment of dissolution of their marrisge.

(d) There is exempt from executicn an aggregate five hundred
dollars ($500) in all deposit accounts owned by the debtor or his spouse on
the date of the first levy on any of such sccounts. The amount exempt in
any deposit account levied upon shall be computed by applying the exemption

first to smounts owned by the debior or his spouse in accounts not levied

"
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levied upon, and then to amounts owned by the debtor or his spouse in accounts
levied upon in the reverse of the order in which they were levied upon, first
exempting smounts in the account last levied upon, then progressing in like

manner until the exemptibn has been exhausted. The amount that is exempt

in an account owned by joint debiors is the cumulative amount of the individual ]
exemptions of each debtor in that account, except that spouses who are Joint
debtors are limited to one exemption between them.

(e) A debtor who claims an exemption under this section shall 1ist
in his affidavit of exemption under Section 690.50 all amounts held in all
deposit accounts standing in the name of the debtor or his spouse or in which
elther was listed as a beneficiary or had a beneficial interest, whether alone
or with others, on the date of the firet levy on any of such accounts. TFor
the purpose of this * section, it shall be presumed that all amounts in such

aecounts were owned by the debtor or his spouse on the date of the levy. i

The presumption established by this subdivision is a presumption affecting
the burden of proof. §
{f) The exemption provided by this section is not applicable where :
the execution is sought to enforce a court crder for the support of any per- é
scn or to colleet a state tax liability as that term is defined in paragraph
(2) of subdivision {2) of Section 723.031.
{g) HNothing in this section shall affect the rights of a banker

under Section 3054 of the Civil Code.

Sec. 9. Section 690.7-1/k is added to the Code of Civil Procedure,

1o read:
-8-
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690.7-1/4. (a) As used in this section, "deposit account” has
the meaning given that term in subdivision (b) of Section 690.7.

(b) A deposit account owned by the debtor is exempt from execu-
tion in the amount essential for the support of the debtor or his family.
This standard recognizes that the exemption provided by Secticn 690.7 should
be adeguate except in rare and unususl cases. Neither the judgment debtor's
accustomed standard of living nor a standard of living "eppropriate to his
station in life" is the criterion for messwring the debtor's claim for
exemption under this section.

(¢} A debtor who claims an exemption under this section shall
inelude a financiel statement as a part of his affidavit of exemption required
by Section 690.50. The financial statement shall be in the form prescribed
by the Judicial Council and shall include sll of the following information:

(1) Neme, age, and relationship of all persons dependent upon
+he debtor or hie spouse.

(2) All scurces of the earnings and other income of the debtor
and of his spouse and the amounts of such earnings and other income.

(3) A listing of all assets of the debtor and of his spouse and
the value of such assets.

(L} All outstanding obligations of the debtor and of his s:p:ﬁuse.

{(5) Any extraordinary prospective expenses of the debtor or of
his spouse.

{6} Any other information required by the Judicial Council.

{d) The exemption provided by this section is not applicable

where the execution in sought to enforce a court order for the support of
-9-
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any person or to collect a state tax liability as that term is defined in
parsgraph (2) of subdivision {a) of Section 723.03l.
(e) Nothing in this section shall affect the rights of a banker

under Section 3054 of the Civil Code.

Sec. 10. Section 690.7-1/2 is added to the Code of €ivil Procedure,

to read:

690.7-1/2. (a) As used in this section:

(1) "Deposit account” has the meaning given that term in subdivision

{b) of Section 690.7.

{2) "Earnings" meens compensation paid by an employer to an employee

for personal services performed by such employee, whether dencminated as
wages, salary, commission, bonus, or otherwise.

(3) "Employer's payroll agent” means a financial institution that
computes for an employer the net amount payable to an employee after making
all required and authorized deductions from his gross earnings and credits
the net smount to the employee's deposit account in that financial institu-
tion.

(4} "Financial institution” includes any "bank" described in Sec-
tion 102 of the Financial Code and any state or federal savings and loan
association.

(b) Where a financial institution acts as the emplcyer's payroll
agent for a debtor's employer, the deposit account of the debtor 1s exempt

from levy of execution to the extent of the amount of the debtor's earnings

-10-
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that the agent has credited to that account for the last pay period prior
to the levy, less all amounts debited to that account after the time the
earnings for that pay period were credited to the account.

(¢c) The debtor is entitled to the exemption provided by this sec-
tion without filing a claim for exemption as provided by Section 6£90.60,
vhether or not the debtor or his spouse has any other deposit accounts. In
lieu of the exemption provided by this section, the debtor shall be allowed
the exemption provided by Section 690.7 if the amount exempt under that sec-
tion 1s greater than the amount exempt under this section, but the amount
in the account described in this section shall be included in computing the
amount exempt under Section 690.7.

(d) Nothing in this section shall be construed to authorize an
employer to pay his employees through an employer's payroll agent. Whether
an employer 1s authorized to pay his employees through such a payroll agent
ie to be determined by the applicable provisions of law other than this

section.

AMENDMERT T

On page 10, lime 6, strike.out "Sec. 9." and insert:
Sec. 11,

AMENDMENT 8

On psge 11, strike out lines 8 through 31, inclusive, and insert:

Sec. 12. BSection 690.18-1/2 is added to the Code of Civil Proce-

dure, to read:
-11l-
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690.18-1/2. ({a) All periodic payments payable by a pensionm or
retirement plan that are not otherwise exempt by law are exempt from levy
of exeeution in the amount that is exempted by Section 723.050 without
filing & claim for exemption as provided in Section 690.50.

(b) Periodic payments received by the debtor from a pension or
retirement plan during the 30 days immediately preceding the levy of execu-
tion which have been retained by him in the form in which received or as
cash and which are not otherwise exempt by law from levy of executlion are
gubject to levy of execution only in an amount not to exceed the maximum
smount of such payments that could be withheld by the plan under subdivi-
sicn (a), less any amounts withheld from such payments by the plsn pursuant
to a levy of executlon.

(¢) Nothing in this section limits the applicabllity of any

exemption otherwvise provided by statute.

AMENDMENT G

On page 11, line 32, strike out "Sec. 10." and insert”
Sec. 13.

AMENDMENT 10

On pege 12, line 25, strike out "690,18" and insert:

690.7-1/b4, 690.18-1/2

AMERDMENT 11

On page 15, line 17, strike out "Sec. 1l." and insert:

Sec. 1k.
~12-
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AMENTMENT 12
On page 19, line 10, strike out "See. 12." and insert:

Sec., 15.

AMENDMENT 13

On page 21, line 19, after "the" insgert:

subseguent order is ineffective and the

AMENDMENT 14

On page 21, line 31, strike out "{a)"”

AMENDMENT 15

On page 22, strike out lines 6 through 12, inclusive

AMENDMENT 16

On page 23, line 27, strike out "Unemployement" and insert:
Unemployment

AMENDMENT 17

On page 25, strike out lines 35 through 40, inclusive

AMENDMENT 18

On page 26, strike out lines 1 through 25, inclusive, and insert:

()

-13-
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(1) The amount that would be withheld for federal perscnal incame
taxes from the same smount of earnings of a single person who claims
one exsmption.

(2} The amount that would be withheld for federal social security
taxes from the same amount of earnings if earned during the first week
of a calendar year by a person subject to withholding for that tax.

(3) The amount that would be withheld for state disability in-
surance contributions under Sections 984 and 985 of the Unemployment
Insurance Code from the same amount of earnings if earned during the
first week of & calendar year by a person subject to withholding for
that purpose.

(4) The amount that would be withheld for state perscnal income
taxes from the same amount of earnings of a single person whe cleims
one exemption.

(5) An amount equal to 30 times the federal minimum hourly wage
prescribed by Section é(a)(l) of the Fair Labor Standards Act of 1938
in effect at the time the earnings are payable,

{b) Except as otherwise provided in Sections 723,030, 723.031,
and 723.106, the maximum amount of the earnings of a judgment debtor

in any workweek which can be withheld pursuant toc this chapter shall

-1k
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be computed as provided in this subdivision. If the nonexempt earnings of
the judgment debtor for the workweek are less than thirty dollars ($30),
nothing shall be withheld. If the nonexempt earnings of the judgment debtor
for the workweek are thirty dollars {$30) or mere, ten dollars ($10) plus

25 percent of the nonexempt earnings in excess of thirty dollars ($30) shall
be withheld. Where the nonexempt earnings of the judgment debtor for the
workweek are thirty dollars ($30) or more, if the amount computed under this
subdivision is not a multiple of one dollar ($1), fractional amounts less
than cne-half dollar ($0.50) shall be disregarded and fractional amounts of
one-half dollar {$0.50) or more shell be rounded upward to the next higher

whole dollsar.

AMENDMENT 19

On page 31, strike out lines 26 and 27 and insert:

(d) An easrnings withholding order served upon the employer more

than 45 days after its date of issuance is void.

AMENDMENT 20

On page 31, line 32, after the period, insert:

If the earnings withholding order is ineffective or void, the employer shall
state in his employer's return thet he is not complying with the order for
this reason and shall return the order to the judgment creditor with the

employer's return.

=15
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AMENDMENT 21

On page 33, line 25, after the pericd, insert:

The notice shall also advise the judgment debtor that the forme needed to
apply for a hearing and for the financial statement may be obtained at the
office of the county clerk and at the offices of the clerks of such other
cowrts a8 the Judicial Council may determine. The county clerk and such

other clerks shall have the forms available at their offices.

AMENDMERT 22

On page 37, line 31, strike out "Sec. 13." and insert:

Sec. 16.

AMENDMENT 23

On page 38, line 2, strike out "Sec. 1k." and insert:

Sec. 17.

AMENDMENT 2L

On page 38, line 20, strike out "the rendition" and insert:

entry

AMENDMERT 25

On page 38, line 23, strike out "the rendition" and insert:

entry

alf=
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AMENDMERT 26

On page 40, line 39, strike out "Sec. 15." and insert:
Sec. 18.

AMENDMENT 27

T

On pege 42, between lines 16 and 17, insert:

Sec. 19. BSection 270h of the Penal Code, as amended by Chapter
1587 of the Statutes of 1971, is amended to reed:

270h. In any case where there is a convietion undér the
provisions of either Section 270 or 270a and there is an order
grantivg probation which ineludes an order for support, the
gourt may: .

{n) Issue #n execution on such order for the support pay-
ments that acerue during the time such probation order is in
effect, in the same manner as on a judgment in a eivil getion
for support payments. This remedy shall apply only when
there is no existing civil order of this state or a foreign court
order that has been reduced to a judgment of this staie for
support of the sume person or persons included in the proba-
tionbs]upport order.

{b) e-aan

entered-pursuent-to-Beotion—1704- I88ue an earnings
withholding order under Sectlon 723.030 of the ‘ |
Code of Civil Procedure to enforce the order
for support. _

These remedies are in addition to any other remedies avail-
sble to the court.

Sec. 20. Section 1208 of the Penel Code, as amended by Chapter

1313 of the Statutes of 1971, is amended tc read:

-17-
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1208. () The provisions of this section, insofar ag they
relate to employment, shall be operative in any county in which
the board of supervisors by ordinance finds, on the basis of
employment conditions, the state of the county jail facilities,
and other pertinent circumstances, that the operation of this
section, insofar as it relates to employment, in that county is
fensible. The provisions of thie section, inscfar as they relate
to education, shall be operative in any county in which the
board of supervisors by ordinance finds, on the basis of educa-
tion conditions, the state of the county jail facilities, and other
pertinent circumstances, that the operation of this section, in.

- pofar ag it relates to education, in that eounty is feasible. In
any such ordinsuce the board shall preseribe whether the
sheriff, the probation officer, or the superintendent of a county
industrial farm or industriai read camp in the county shall
perform the functions of the work furlongh administrator. The
board of supervisors may also terminate the operativeness of
this section, either with respect to employment or education
in the county if it finds by ordinance that, becaunse of changed
cireumstances, the operation of this section, either with re-

spect to employment or education in that county is no longer

feasible,

{b) When a person ia convicted of a misdemeanor and sen-
tenced to the ecounty jail, or is imprisoned therein for nonpay-
ment of a fine, for contempt; or as & condition of probation for
any criminal offense, or committed under the terms of Section
6404 or 6406 of the Weifare and Institutions Code as a habit-
forming drug addiet, the work furlough administrator may, if
he concludes that such person is a fit subject therefor, direct
that such person be permitted to continne in his regular em-
ployment, if that is compatible with the requirements of sub-
division' {d), or may authorize the person to secure employ-
ment for himseH, unless the court at the time of sentencing
or committing has ordered that such person not be pgranted
work furloughs. The work furlough administrator may, if he

- coneludes that such person is & fit subject therefor, direet that

such person be permitted to continue in his regular educational
program, if that is compatible with the requirements of sub-
division (&), or may authorize the person to mecure edueation
for himself, unless the court at the time of sentensing hes
ordered that such person not be granted work furloughs.

{e) If the work furlongh administpator o directs that the
prisoner be permitted to continue in his regular employment
or eduneational program, the administrator shall arrange for a
continuation of such employment or education, so far as possi-
ble without interruption. If the prisoner does not have regular
employment or a regular educational program, and the admin-

istrator has authorized the prisoner to secure employment or
education for himeelf, the prisoner may do so, uad the admin- -

jstrater may assist him in doing so. Any employment or educa-
tion so secured must be suitable Jor the prisoner. Such em-
ployment or educational program, if such educational progrem

18-
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includes earnings by the prisoner, must be at a wage at least -
ar high as the prevailing wage for similar work in the ares

where the work is performed znd in ascordance with ihe pre-

vailing working conditions in-such area. In no event may sny

such employment or edueationa] program involving earnings

by the prisoner be permitted where thers is & labor dispute in

the establishment in which the priscner is, or is to be, employed

or educated.

{d) Whenever the prisoner s not employed or heing edu-
cated and between the houre or periods of employment or edu-
cation, he shall be confined in the facility designated by the
board of supervisors for work furlough conflnement unless
the work furlough administrator directs otherwise, If the pris-
oner'is injured during a period of employment or education,
the work furlough administrator shall have the aunthority to
release him from the farility for continued medical treatment
by private physicians or at medical facilities at the expense of
the employer, workman's compensation insurer, or the pris.
oner. Such release shall not be eonstrued as assumption of la-
bility by the county or work furlough administrator for medi-
cnl treaiment obtained. -

The work furlough administrator may release any prisoner-
classified for the work farlough program for a period not to
exceed 72 hours for medical, dental, or psychiatric care, and
for family emergencies or pressing business which would result
in severe hardship if the releaze were not granted.

(¢} The earnings of the prisoner may be collected by the
work furlough administrator, and it shall be the dety of the
prisoner's employer to transmit such wages t¢ the adminis- -
trator at the latter’s request. Harnings levied upon pursvuant to

. e i other Tewtal
Wes’ FEarnings FProtection Law, Chapter:

2.5 {commeneins with Section 723.010) of Title

9 of Part 2 of the fcle of Civil Procedure,

shall not be transmitted to the adminintrator. If the edminis-
_traior has requested transmiital of earnings prior to-U
requesi-~shali-bave-prievidy> service of an
earaings withholding order under the Employees'
Earnings Protection Law, none of the earnings
of the prisoner shall be withheld purauant to
such order. In a case in which ths functions

of the administrater are performed by e sheriff, and such
sheriff receives o writ of attachment or execation for the earn-
ings of a prisoner subject te this section but has not yet re.
quested transmittal of the prisoner’'s earnings pursvant to this
section, he shall Airst levy on the earnings pumsusnt to the writ,
‘When an employer or educator transmits snch earnings to the
administrater pursnant to this sabdivision he shall have no 1i-
ability to the prisoner for such earmings. From such earnings
the administrator shall pay the prisoner’s board and personal
expenses, both inside and cutside the jail, and aball deduct so

-19-
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much of the costs of administration of this section as ia allp-
cable to such prisoner, and, in an amount determined by the
;administrator, shell pay the support of the prisoner’s depend.
;ents, it any, If sufficient funds are available after making the
‘foregumg payments, the administrator may, with the conzent
of the prisoner, pay, in whole or in part, the preexisting debta
of the prisoner. Any balance shall be retained nntil the pris
oner's discharge and therezpon shall be paid to him. :
- (f) The prisoner shall be eligible for time credits. pursuant
to Sections 4018, 4019, and 4019.2. .
- {g) In the event the prisoner violates the conditions laid:
- “down for his conduct, custody, education, or employment, the
iwork furlongh administrator may order the balance of the
| prisoner’s sentence to be spent in actual confinement.
" (h) Willful failure of the prisoner to return to the plase
‘of eopfinement not later than the expiration of any period
during which he is authorized to be away from the place of
"eonfinement pursuant to this section is punishable ss provided
‘in Bection 4532 of the Pam_il Code. , _
“ (i) As used in this sectioi, ‘*edueation’’ includes vocational -
‘training, and ''edueator’’ includes a ‘person or institution pro- .
viding vocational training.

(j) This section shall be ¥nown apd may be cited as ﬂn .
“Cobey Work Fnrlongh Law " _

AMENDMENT 28
On page 42, line 17, strike out "Sec. 16.” and insert:

Bec. 21.
Am 29 i
On page k2, line 30, strike out "Sec. 17." and insert:

Sec. 22.

=20~
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The substance of the following report, prepared for the Senate Committee

on Judiciary, was approved.

REPORT OF SENATE COMMITTEE ON JUDICIARY ON SENATE BILL 88

In order to indicete more fully its intent with respect to Senate Bill 88,
the Senate Committee on Judiciary mekes the following report:

Except for the new or revised comments set out below, the Comments con-
tained under the various sections of Senate Bill 88 as set out in the

Recompendation of the California Law Revision Commission Relsting to Attach-

ment, Garnishment, and Exemptions From Execution: Employees'! Farnings Protec-

tion law (November 1971), reprinted in 10 Cal. L. Revision Comm'n Reports 7Ol
(1971), reflect the intent of the Senate Committee on Judiciary in approving

the various provisions of Senate Bill 88.

-21.
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Code of Civil Procedure § 690.5-1/2 (added)

Comment. Section 690.5% is added to make clear the
relationship between new Chapter 2.5 (commencing with
Section 723.010} and the remaining attachment and execution

-procedures and to satisfy the restrictions upon the attachment

of and execution upon earnings imposed by recent judicial
decisions and federal legislation. See, e.g, Sniedach v. Family
Finance Corp., 393 US. 337 (1969); McCaliop v. Carberry, 1
Cal.3d 903, 464 P.2d 122, 83 Cal. Rptr. 666 {1970); Consumer
Credit Protection Act of 1968 (§§301-307), 15 USC.
§4 1671-1677. Cf. Randone v. Appellate Department, 5 Cal.3d
536, 488 P2d 13, 96 Cal. Rptr. 709 (1971). See also
Recommendation Relating to Attachment, Garnishment, and
Exemptions From Execution: Employees’ Earnings Protection
Law, 10 CaL. L. REVISION COMM'N REPORTS 701 (1971).
Section 680.5% states the exemptions from prejudgment levy
of attachment for all earnings of an employee, both paid and
payable. This section is also the source of exemption from

postjudgment levy of execution for paid earnings of am.

employee. The exemptions for unpaid earnings— i.e., earnings
“due and owing"—are provided in Chapter 25 {commencing
with Section 723.610). : '

Subdivision {a}. Subdivision (a) is based on the definition
of “earnings” stated in Section 723.011, and Section 690.5% is
applicable therefore only to persons {“employees”™) protected
under the Employees’ Earnings Protection Law. Compare
Section 690.6. See also Comment to Section 723.011. However,
the definition of earnings used here includes earnings “paid or
payable”; Section 723.011 refers only to earnings “payable” by
an employer. Earnings which are “payable” are those which are.

Teferred €6 as “due or owing” under this section, “Psid™

earnings are covered here by reference to earnings which have
been paid to the debtor-—whether or not they are still in a form
identifiable as “earnings.” It should be noted that certain

analogous types of periodic payments—for example, retirement

payments, welfare assistance, and unemployment benefits—are

not covéred here but by other provisions of the 690 series. See,
e.g., Sections 690.175 {unemployment compensation ), 6006

690.18-1/2

(payments pursuant to a pension or retirement program},

69019 {public assistance}.
© Subdivision (b). Subdivision (b)provides an automatic,

total exemption from prejudgment levy of attachment of all
earnings “due or owing” to any employee. This continues prior
law under former subdivision (a} of Section 690.6..
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Subdivision (b) also makes clear that the levy of execution
may no longer be used to garnish the wages of an employee
while they are still in the hands of his employer, A judgment
creditor now may only reach this asset of a debtor pursuant to
Chapter 25 {commencing with Section 723.010). -

Subdivision (c). Subdivison (¢) exempts from attachment
all earnings of the debtor which “are in his possession in a form
identified by the levying officer as earnings.” It would be
inconsistent to exemnpt earnings payable by an employer but to
make these same earnings subject to attachment as soon as they
Pass into the hands of the employee-debtor. (The term
“debtor™ is used here to include a defendant or cross-defendant
subject to attachment. See Section 690(c).) Accordingly, to
‘avoid such an anomaly, subdivision (¢) provides the same total
exemption from attachment for al] paid earnings still in a form
identified as earnings. Included in the latter category would, for
example, be an uncashed paycheck. The identification is done
by the levying officer—sheriff, constable, or marshal. Where the
levying officer mistakenly attaches earnings, the debtor may
still claim an exemption under subdivision (d). Under-
subdivision {c), however, the exemption is automatic; no claim
Pursuant to Section 69050 is required. Subdivision {c) is
cousistent with prior law under former subdivision {a) of
Section 690.8, : |

Subdivision (d). Subdivision (d) provides an exemption
from attachment for earnings paid but not in a form identiffable
a5 earnings or, at least, not in fact so identified by the levying
officer. Subdivision (d} is intended to cover the relatively rare
case where the officer cannot or does not properly identify
‘earnings s earnings. This can happen, for example, where cash
in the possession of the debtor is attached. Circumstances may.
clearly indicate that the money is “earnings”—for example,
cash in a pay envelope attached shortly after the debtor leaves -
his place of employment upon a payday. Nevertheless, in other
circumstances;, - subdivision (d) affords the debtor an
Opportunity at least to claim an exemption pursuant to Section
69050 by showing ‘that “earnings” have been attached.
‘Subdivisior (d) does not, however, protect earnings after they
have been converted into another form. Protection of assets in
lthese other forms must be sought under other exemption

 (motor. vehicles). Subdivision {d) is consistent with prior law
‘under former sithdivision (a) of Section 6906, .
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Subdivision (e). As noted above, subdivision (b} makes
clear that the levy of execution may no longer be used to garnish
the wages of an employee while they are still in the hands of his
employer. A judgment creditor now may only reach this asset
under Chapter 2.5. However, Chapter 2.5 deals primarily with
unpaid earnings, i.e, earnings which are “due and owing.” For
a very limited exception to this rule with regard to tips, see
* Section 723.106 and Comment thereto. Earnings, once paid, are
subject to levy of execution. Subdivisions (e) and*(f), therefore,
provide exemptions from execution for paid earnings
comparabie to the exemptions provided for unpaid earnings by
Sections 723.050 and 723.051. It should be emphasized, however,
that subdivision (e) protects only earnings from the employee’s
most recent pay period and, as noted above, does not protect
earnings after they have been converted into another form.
FProtection of assets in these cther forms must be
sought under other exemption provisions. See,

e.g., Civil Code § 1240 (homestesd), Code Civ. Proc.
W%O.l (household furnishings snd appliances),
690.2 (motor vehicles), 690.7, 690.7-1/k, 690.7-1/2.
Gempare-Seetion-600.7 (money deposited in bank, credit union,
or savings and loan association}. The amount of the exemption
under subdivision (e) is based upon the total amount of the
nonexempt earnings of the debtor from his last paycheck—-not
upon the amount of earnings in his possession at the time of
levy. The exemptions provided under subdivisions (e} and (f)
rust be claimed by the debtor. :

Subdivision (f). Subdivision {f) provides an exemption
from execution for amounts essential for support comparable to
that provided by subdivision {(d) of Section 690.6 and Section
723.031. See the Comment o subdivision (e}, supre, and the
Comments to Sections 630.6 and 723.051.

Subdivision (g). Subdivision (g) provides an imrunity
from liability comparable to that provided by Government
Code Section 8222 (misrepresentation by public employee).

Code of Civil Procedure § 690.7 (repealed)

' Comment, BSection 690.7 is superseded by new Sec-
tions 690.7, 690.7-1/k, and 690.7-1/2. See the Comments
to those sections.
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Code of Civil Procedure § 690.7 (edded)

Comment. Section 630.7 provides an exemption from execution for various
types of savings and commercial accounts.

Accounts protected. The accounts protected under Section 690.7 include

savings and loan association accounts, credit union accounts, and bank
sccounts--whether savings or checking accounts. See subdivision (b) (defining
"deposit account"). See alsc Financial Code Secticns 5061 (defining "investe
ment certificate™) and 5067 (referring to "withdrawable share"}. Under prior
law, the amount exempt depended on the type and holder of the account: Checke
ing accounts and bank accounts generally were not protected; $1,000 in &
savings and loan association account and $l,500 in 8 credit union account
were exempt. See former Section 690.7 and former Financisl Code Section 15406,
The exemption under former Section 690.7 for “"shares of stock” is not con-
tinued, thus limiting the exemption to amounts deposited, investment certifi-
cates, and the like. These exemptlons were cumulative so that a single
debtor could exempt a total of $2,500 by proper allocation of his money.
Section 690.7, on the other hand, provides a single aggregate exemption
applicable %0 all types of accounts, including bank savings and checking
accounts.

The exemption provided by Section 690.7 is in no way dependent upon a
showing by the debtor that the amount clsimed as exempt represents his
earnings. On the other hand, the debtor may be able to exempt a greater
emount in certain accounts containing earnings. OSee Section 690-7-1[2.

And, the debtor is provided an additional exemption in Section 690.7-1/4
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that permits him to protect an amount in excess of the $500 exemption if he
is able to show such amount 1s essential for the support of himself or his
family.

Persons protected. Only an individual may take advantage of the exemp-

tion provided by Section 690.7. See subdivision (a). An sccount owned by
joint debtors is exempt in the total amount that each debtor would be able
to exempt following application of the exemption formula. A husband and
wife, however, are entitled to only one exemption between them even if they
are joint debtors; and accounts standing in the name of either or both of
them--whether they consist of separate, community, or quasi-community prop-
erty--must be listed in the claim of exemption even though only one of them
is the judgment debtor. See subdivisions {d) and (e}. It should be noted,
however, that, although the separate property of a nondebtor spouse may be
considered in computing the exemption provided in Section 690.7, nothing

in the section authorizes the satisfaction of the Judgment out of such

property. See discussion infra.

Exemption must be claimed. The exemption provided by Section 690.7
must be claimed pursuant to Section 690.50. See Section 690(a). This
requirement makes it possible to limit the amount to be exempted by taking
into consideration all other mccounts owned by the debtor or his spouse.
Nevertheless, in the ordinary cese, it is anticipated that the release of

funds pursuant to the exemption provided by Section 690.7 will be expedi-

tiously accomplished. It will be easy to compute the exempt amount, snd there

should be little occasicn for the filing of counteraffidavite by a creditor;
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the attaching off'icer will be able to mske the necegsary distributions on
the basis of the debtor's affidavit slone.

Computation of exemption. As much as $500 owned by the debtor in an

account 1s exempt under Section 690.7(d). This exemption is an aggregate
one, however. Hence, a debtor may claim as exempt only that portion of an
account levied upen which he owns and which, when added to all other amounts
owned by the debtor or his spouse in other accounts in the manner described
below, equals $500, The exemption must be claimed and the burden of proof
is on the debtor to show that he 1s in fact entitled to exempt the amount
claimed. See subdivision (e). See also Section 690.50.

In claiming the exemption, the debtor must list in his claim for exemp-
tion the amount he or his spouse held in all other accounts or in which he
or his spouse was llsted as a beneficiary or had a beneficlal interest on
the date of the flrst levy even though the other accounts have not been
levied upon. See subdivision {e). In computing the amount exempt in any
account, the exemption is applied first to amounts in accounts that have
not been levied upon, and then to amounts in any aceounts that have heen
levied upon, until the full exemption has been consumed. Further, all
amounts in such accounts, including all joint accounts, are presumed to be
the debtor’s. This presumption is cne affecting the burden of proof. See
subdivision (e). See also Evid. Code §§ 605, 606.

Some or all of an account levied upon may in fact not be subjeet to
execution to satisfy the debtor's obligation because of the nature of the

account o the cheracter of the funde in the account. See Tinsley v. Bauer,
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125 Cal. App.2d 724, 271 P.2d 116 {1954); Spear v. Farwell, 5 Cal. App.2d 111,

Lz P.2d 391 (1953). Section 690.7 does not affect this immunity; a nondebtor
may make his third-party claim pursuant to Section 689.

The following examples illustrate the operation of the $500 exemption.

Example 1. Debtor hes a $1,000 account that is levied upon and a $200
account that is not levied upon. The exemption is applied first to the
account not levied upon--$200. The exemption is applied next to $300 in the
account levied upon, leaving $700 that the creditor can reach in that account.

le 2. Debtor has a $200 account that is levied upon and a $1,000
Joint account with his spouse that is not levied upon. The exemption is
spplied first to the account not levied upon--$500. The creditor can reach
all $200 in the account levied upon. Note: This result applies regardless
vhether the character of the property in the joint account is separate,
commmity, or quasi-community.

Example 3. Debtor has two $200 accounts in his own name and a $300
Joint account with his brother. Creditor 1 levies on one $200 account,
creditor 2 levies on the $300 account, the debtor files a cleim of exemption.
The exemption is applied first to the account not levied upon--$200. The
exemption is applied next to the account last levied upon--$300 (assuming
that 81l of the account is "owned" by the debtor and none of it by his
brother). The total $500 exemption is exhausted, and creditor 1 can reach
$200. MNote: If debtor demonstrates, for exemple, that $100 of the joint
account is not owned by him, then only $200 of the exemption is used in

that account, and creditor can reach but $100 from the $200 account.
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Example 4. Joint debtors have $1,000 in equsl shares in a joint ac-
count that is levied upon, $200 in equal shares in a Joint account not levied
upon, and one of the debtors has $100 in a separate account not levied uporn.
The exemptions are applied as to each debtor. Debtor 1 exempts $100 in the
separate account and $100 in the joint account, leaving $300 exempt in the
$1,000 account. Debtor 2 exempts $100 in the joint account, leaving $400
exempt in the $1,000 account. The result is that $700 is exempt and $300 can
be reached by creditor. Note: If debtors demonstrate, for example, thakt
debtor 1 actually owns only $50 in each joint account, exemption is computed
as follows, Debtor 1 exempts $100 in the separate account and $50 in the
Joint aceount, leaving all of the $50 that he owns in the $1,000 account
exempt. Debtor 2 exempts $150 in the joint account, leaving $350 exempt in
the $1,000 account. Result is that $400 is exempt and $600 can be taken by
creditcr.

Example 5. Joint debtors are merried, having $1,000 in a joint account
that is levied upon, $200 is a joint account not levied upon, and $100 in the
wife's separate account not levied upon. The debtors exempt $100 in the
wife's account and $200 in the joint account, leaving $200 exempt in the
$1,000 account. Creditor can reach $800. Hote: The result is the same
whether or not the spouses are joint debtors and regardless whether the
accounts are Joint or separate or whether the character of the property in
any of the accounte 1is separate, community, or quasi-community.

Orders for support; state tax liabilities. Subdivision (f) eliminates

the exemption otherwise provided by this section where execution is sought
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te enforce a court order for support or to colleet s state tax liability.
This special consideration for such creditore is consistent with the special
treatment accorded them under Title III of the federal Consumer Credit Pro-
tection Act. See 15 U.S5.C. § 1673(b)(1), (3). Although the effect of sub-
division {f) of Section 690.7 is to give a debtor's first family priority
over the debtor's second family, this preference is balanced by the protec-
tion afforded the second family under Section 723.051 (exemption from earn-
ings withholding of amount essential for support). See the Comments to Sec-
tions 723.030 and 723.051.

Banker's lien. The exemption provided by Section 690.7 is a limitation

on garnishment procedures only; it does not in any way effect the exercise
of rights pursuant to Civil Code Section 3054 (banker's lien). See subdivi-

sion {g).

Code of Civil Procedure § 690.7-1/k (added}

Comment. Section 690.7-1/k provides an exemption for deposit accounts
comparable to that provided for earnings under Sectlion 723.051. The strict
standsrd provided in the section--"essential for support"--recognizes that
the exemption provided by Section 630.7 should be adequate except in extremely
rare and wnusual cases. Section 690.7-1/4 is not intended to be used for the
maintenance of a 1life style appropriaste to the debtor's station in life or
an accustomed standard while the debtor owes money on an unsatisfied judg-
ment.

Subdivision (c) is comparable to Section 723.124 which prescribes the

content of the judgment debtor's financlal statement which is required when
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earnings are sought to be exempt from withholding on the ground that they
are essential for the support of the judgment debtor or his family.
Subdivisions (d) and {e) are comparable to provisions found in Section

690.7. See the Comment to that section.

Code of Civil Procedure § 690.7-1/2 (added)

Comment. Section 690.7-1/2 provides an exemption for the earnings of
an employee where a finasncial institution acting as his employer®s payroll
agent has computed the net smount payable to the employee (by deducting from
the employee's gross earnings all required and suthorized deductions) and
eredited that amount to his deposit account. The exemption provided by this
section is automatic; the employee need not claim it under Seetion 690.50.

An exemption of the type provided by Section 690.7-1/2 is needed to
satisfy the requirements of Title IIT of the federal Consumer Credit Protection
Act. That act has been interpreted by the federal administrater to cover
earninge in an aceount of the type covered by Section 690.7-1/2. It should
be noted that Section £90.7-1/2 does not authorize the use of an employer's
payroll agent where such use is otherwise prohibited by law. BSee subdivision
{d). Cf, Labor Code § 212,

Where a financial institution acts as an employer's payroll agent, the
employee may not be able to obtein his funds cut of the deposit account
before the account is garnished by a creditor. The purpose of Section 690.7-1/2
is to protect the ermployee's earnings in this situation so that tbe creditor

cannot defeat the protection given earnings under the Employees' Earnings
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Protection law, Chapter 2.5 (commencing with Section 723.010), by levying on
the account before the employee can obtain his earnings out of the deposit
account.

In applying the exemption provided by this section, the financial
institution first determines the amount of the earnings of the employee that
were credited to the deposit account for the last pay period prior to the
levy. From this emount, the financial institution subtracts all amounts
debited to the account after the net earnings for the pay period were
credited to the account. The remainder is the amount of the account that is
exempt from levy of execution.

The following examples illusirate the method of computation.

Exampie 1

Assume the following facts and transections:

Balance
Balance in account as of Merch 31. $.0
April 1. Gross earnings for weskly
ray period ending March 31
are $260. PFinsncial insti-
tution computes deductions
and credits net of $200 to
employee's deposit account. $200
April 2. Creditor levies on account.
Computation of amount of deposit account exempt:
Earnings credited to account for last pay
pericd prior to levy. $200
Less amount debited to mccount after earn-
ings for last pay period credited. § )

Amount of account balence that is exempt is $200.
“30.
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Example 2
Agsume the following facts and transactions:
Balance
Balance in account as of March 31. $ 20
April 1. Gross earnings for weekly pay
period ending March 31 are $260.
Financial institution computes
deductions and credits net of
$200 to employee's deposit
account. $220
April 3. Employee deposits $20 to account. $2L0
April 4 and 5. Checks totaling $65 are
debited to account. $175
April 6. Creditor levies on account.
Computations of amount of deposit account exempt:
Earninge credited to account for last pay
periocd prior to levy. $200
Less amount debited to account after earnings
for last pay period credited. $ 65
$135
Amount of account balance ($175) that is exempt ie $135.

The remaining $40 is not exempt under Section 690.7-1/2. (The debtor
may, however, be eligible for an exemption under Section 690.7 or Section
690.7-1/k.)

A debtor who qualifies for an automatic exemption under this section
may also claim the deposit account exemption provided by Section 690.7.
However, the debtor may not cumulate these exemptions; in case of a claimed

exemption under Section 690.7, the court may allow an exemption only under
the section that will exempt the greater amount. See subdivision (c).
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A debtor who qualifies for an automatic exemption under this section
may also claim the deposit account exemption provided by Section 690.7—1/h
(exemption of amount essential for support).

It should be noted that the exemption provided in this section does
not insulate an employee's earnings from garnishment pursuant to an earn-
ings withholding order directed to the employer. An employer cannot avoid
his duty to withhold earnings as required by the Employee's Earnings Protec-
tion Law, Chapter 2.5 (commencing with Section 723.010) of this title, by

designating a financial institution to act as his payroll agent.

Code of Civil Procedure § 6590.18 {amended)

Comment. Section 690.18 is amended to delete subdivision {c)}. Sub-
division (c) appears to have been intended to provide an exemption "in any
bankruptey proceeding.” However, federal law preempts state statutes that

confliet with the national bankruptey laws. Cf. Internstional Shoe Co. v.

Pinkus, 278 U.S. 261 {1929). And the policy of the national bankruptey

law is to allow & debtor those exemptions against the claims of creditors
that he would be allowed outside bankruptcy. See Cowans, Bankruptcy Law

and Practice § 589 (1963). The second sentence of subdivision (c¢), pur-
porting to deny an exemption to Keogh Act plans, conflicted with the exemp-
tion provided such plans under Sections 28002 and 28005 of the Corporst ions
Code. Protection for private pension and retirement plans that meet certain
requirements is provided by Sections 28002 and 28005 of the Corporations
Code. See alsc Section 690.18-1/2 (periodic payments from pension or retire-

ment fund).
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Code of Civil Procedure § 690.18-1/2 (added)

Comment.. Section 690.18-1/2 has been added to satisfy federal restric-
tions on garnishment of "periodic payments pursuant to = pension or retire-
ment program" provided by Title III of the Consumer Credit Protection
Act of 1968. See 15 U.S8.C. §% 1572, 1673. Subdivision (c) mekes clear that
Section 690.18-1/2 is not the exclusive source of exemptions for payments
from retirement funds. See, e.g., Code Civ. Proc. § 690.18 (public employees),
Corp. Code § 28005 (plans complying with federal Internal Revenue Code require-
ments); Educ. Code § 13808 (State Teachers' Retirement System); Govt. Code
3§ 21201 (State Employeee' Retirement Law), 31452 (County Employees' Retire-

ment Law of 1937).

Code of Civil Procedure § 690.50 (amended)

Comment. Section 690.50 is revised to include appropriate references

to Sections 690.5-1/2, €90.7, 690.7-1/4, and 690.18-1/2.

Code of Civil Procedure § 723.011 {added)

Comment. Section 723.011 states definitions used in applying this
chapter. This chapter deals only with the garnishment or withholding of
earnings for services rendered in an employer-employee relationship. See
Section 723.020. Subdivisions (b) and (c) are based on the common law
requirenents for such relationship. It should be noted that an employee
may be given considerable discretion end still be an employee &8s long as
his employer has the legal right to control both method and result. However,
no attempt is made here to incorporate specific case law arising out of situa-

tions involving problems and 1seues- unrelated. to the purposes gnd procedures
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relevant in applying this chapter. “Employee” includes both
private and public employees. See subdivision {g). See also
Section 710. _

“Earnings” embraces all remuneration “whether
denominated as wages, salary, commission, bonus, or
otherwise.” The infinite variety of forms which such
‘compensation can take precludes a more precise statutory
definition. Accordingly, the State Adnﬁnjs;rator, who is
authorized and directed to adopt “such rules and regulations as
are reasonably necessary for the purpose of administering this
chapter,” will be required in some circumstances to provide
rulings consistent with the statutory definition as to whether
certain items are an employee’s earnings and, if $0, the earnings
period to which such earnings are attributable. See Section
723.151. One such item will probably be vacation credits or pay.
Different employers will treat this form of compensation
differently. Generally speaking, however, vacation pay should
be subject to withholding only when paid, ie, when the
employee goes on vacation or terminates his employment in
circumstances where he has the right to be paid his acc'rued

" benefits. o

Unlike the definition of “earnings” used in Title II of the

federal Constmer Credit Protection Act of 1968, the term used
“here does net include “periodic payments pursuant to a pension

or retirement program.” Separate treatment is accorded such

payments under Section SN ,

The Director of Industrial Relations is named in subdivision
(h) as the State Administrator. He may, of course, delegate
powers, duties, and responsibilities within the Department of

Industrial Relations in the manner which he deems most
jsuitable. See GOVT. CODE § 7; LaBOR CODE §§ 7, 55,

R

. Code of Civil Procedure § 723.020 (sdded)

Comment. Section 723.020 makes the Employees’ Ea_mings
Protection Law the exclusive judicial method of compelling an
employer to withhold earnings. Attachment of earnings bef?re
judgment is abolished by subdivisions (b) and {(c) of Section
690.5%%. For provisions relating to voluntary wage assignments,
see .Labor Code Section 300. For issuance of an earnings
withholding order to enforce an order for support, see _Secpon
723.030, Civil Code Section 4701, and Welfare and In_sbtuhons
Code Section 11489. This chapter has no effect on Jl}dgment
‘collection procedures that do not involve.the withhelding of an
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employee’s earnings. See, e.g., Section 690.7 (bank and savings
accounts) and Section 690.18 (retirement funds). See also
Section 6%0.5% (paid earnings), As to garnishment of earnings
of a person who is not an employee, see Seciion 6%.6. However,
where an employee’s earnings are sought to be garnished, the
creditor must comply with the provisions of this.chapter. This
rule applies to public entities as well as private persons. This
chapter, for example, imposes significant limitations on the
state’s ability to garnish wages for tax delinquencies pursuant to

and Section :
690.18+1/2 {pay-
ments from retire.
ment funds).

" its warrant and notice procedures. See Section 723.031.

The Employees’ Earnings Protection Law has no effect on
matters that are preempted by the federal law, such as federal
bankruptcy - proceedings—including  proceedings under
Chapter XIII of the Bankruptcy Act--and federal tax collection
procedures. Eg., INT. REv. CODE of 1854, § 6334(c). Nor does

_this._chapter apply to deductions.which an employer is—
authorized by statute to make for such items as insurance
premiums and payments to health, welfare, or pension plans.
See, 2.2, GOVT. CODE §4 1158, 12420; LABOR CODE §6 224, 300.
Finally, this chapter does not affect the ‘procedures for the
examiustion of a debtor of the judgment debtor provided in -
Chapter 2 (Sections 717-723) of this part. See Comment to
Section 723.156. _ oo

Code of Civil Procedure § 723.023 {added)

_ Comment. Section 723.023 establishes the general rules
governing priority of earnings withholding orders. Generally
speaking, the first order served is given priority. Occasionally,
two or more orders will be served on the same day. In this
situation, the employer must comply with the order which was
issued pursuant to the judgment first entered. The date of entry
of judgment will be indicated on the face of the order. See
Section 723.125. In rare instances, orders served the same day
will also be based on judgments entered the same day. In this
situation, the employer has complete discretion to choose the
order with which he will comply. He must, of course, comply
with one of these orders. For exceptions to these basic priority
rules, see Sections 723.030 (support orders) and 723.031 (state
taxes) and the Comments thereto. Unless the subsequent
ings withholding order is for state taxes or for support, an
et is @gipif the employer receives the order while he is
required to comply with another. In such a case, the employer
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does not hold such an order and give it effect when
the prior order expires, but retwrns it. See Sec-
tion T23.108. However, the creditor may serve the
seme order again within L5 days after its issuance.
See Section 723.107(d}.
"1t should be noted that, in some circamstances, the operation
of an order may be suspended, but the duty to withhold is not
terminated. See, e.g, Section 723031 (tax order suspends
- ~operatiori-of prior-order); Labor Code Section 300 {suspenisiorn™
where prior assignment in effect}. See also Comment to Section
. 123.022. In such cases, as well as in cases where the subsequent
- order is not given effect, the employer is required to advise the
ereditor who has served the order that is suspended or not given
effect of the reason for the employer’s action. See Sections
723.031 (f) (3), 723.108, 723.127.

An employer is generally entitled to rely upon what is served .
upon him. See Section 723.156 and Comment thereto. He is not”
required to inquire as to whether or not a creditor has either
obtained or served an order improperly. .

An earnings withholding order may be served either

‘personally or by certified or registered mail. See Section
723.10L. In the latter case, should the employer refuse service

. {thus forcing the ereditor to serve personally), Section 723.101
makes clear that this action does not cause the creditor to lose
his priority and outlines the rights of the various parties in such
circumstances. ]

Code of Civil Procedure § 723.025 (added)

Comment. Section 723.025 specifies when the amounts'
withheld pursuant to an order must be paid over to the creditor.
. Generally, this must be done within 15 days after the employee
‘is paid the amount remaining sfter withholding.. How-
ever, the employer may elect to make moathly remit-
tances. o
' ardless of when, or if, payment is required, the employer
is md to send an employer’s return to the judgment
creditor. See Sections 723.108 and 723.127.
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Code of Clvil Procedure § 723.050 (added)

Comment. Section 723.050 provides the standard exemption
applicable to all earnings withholding orders other than crders
for support, certain orders for taxes, and orders based on
multiple sources of earnings. See Sections 723.030 (support); .

. 723.031 (taxes); 723.106 (multiple sources of earnings). See also -
-Secton 723.051 (exemption obtained by special hardship
showing). . _

Section 723.050 reflects policies similar to those underlying

. Sections 302 and 303 of the federal Consumer Credit Protection
. Act. Thus, in determining the amount of the debtor’s earnings.
subject to garnishment, under both this section and the federal '
" law, certain basic amounts withheld pursuant to law are first
_deducted. Bowever, federal law requires the deduction of all
smounts actually “required by law to be withheld.” For
exarnple, the amount actually withheld for federal income tax
purposes from the debtor’s earnings is deducted in rmini
his earnings subject to garnishment (“disposable earnings”).
Thus, a debtor claiming a greater number of exemptions will
have less withheld and therefere more sukj»ct to garnishment.
This produces the anomalous situation that a debtor with a large
family and greater needs may have more earnings garnished
than a single debtor with the-same gross income and with more -
" limited needs. Moreover, the federal statute does not elaborate

upon what are considered to be “amounts required by law to be

withheld.” T viate these problems, Section 723.

specifie the amounts to be deducted in dete i :
2 porti0: e debtor’s earnings which are subject to ¢

garnighigent (“nonexempt earnings™ ) (apadivstusiiame ;

related to the types of deductions madeé under federal law; e,
they are based on the amounts withheld for federal and state
income taxes, social security, and state disability insurance. See
paragraphs (1)~(4) of subdivision {a). However, the amount_
deducted te determine nonexempt earnings is fixed according
to a formuls and is not necessarily the amount actually deducted
from the debtor’s earnings. One of the major benefits of this
scheme is that it permits tables to be prepared which indicate
the exact amount to be withheld from any given amount of
earnings. Subdivision (d) directs the State Administrator to
prepare tabies which will be distributed to every employer
required to withhold earnings. See Section 723.107. An
employer therefore generally need not make any computations
but will simply withhold pursuant to an earnings withholding

_order the amount listed in the tables provided him.
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Both the federal scheme and Section 723.080 make some
provisions for the effect of inflation. The federal statute,

" however, merely provides a floor based on the federal
minimum wage. That is, the federal statute does not permit the
creditor to reduce the debtor's weekly disposable earnings
below an amount equal to 30 times the federal minitnum .
As the federsl minimum wage is increased, this floor is
increased. accordingly. (Under the current federal law, if a
debtor’s disposable earnings are less than $48 per week, no
garnishment is permitted; if his disposable earnings) are .
between $48 and $64, all his disposable earmngs above $48 are
subject to garnishment; if his disposable earnings are more than

$64 a week, 25 percent of his disposable earnings are subjeét to

__ @went‘} “This floor is not an exemption excluded fromi

debtor’s earnings. In contrast, paragraph (5) of
subdmsion (a) promdes a basic minimum exempt:on that is
always deducted in determining nonexempt

SMoreover, subdivision (b) provides s formula tha.t pre~

ciudes withholding of less than $10, thus providing
additional protection tc low income wage earners and
saving employers the expenge of withholding an amount
less than $10. hhalding order o

- Where an earnings withho o for support is in
the amount withheld pursuant to such order is deducted fr:cm%

‘the earnings of the employee before computing the amount to

‘be withheld pursuant to any other order. See Sections 723.030

‘and 723,031 and Comments thexeto. Suppose, for examgple, the
an employee’s earnings are (§Vand a withhold:

support. is in effect which requires $40 to be wﬂ;hheld In

determining the maximum amotint which may be withheld

pursuant to another earnings mthholdmg order, the debtor is
treated as having(fiiifof earnings. The employer should refes

amount under the ordi

Code of Civil Procedure § 723.108 (added)

| Comment. Section 723.108 directs every “employer to fill out-
'and mail an employer’s return to every judgment creditor who-
$erves an earnings wlthholdmg order. Such a return fust be-
made even though the order is not given effect. See Comment
‘to Section 723.023. 1If the order is not given effect,
the employer must indicate the reason and must return
the order. For the form of the return, see Section
T23.127.
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Code of Civil Procedure § 723.109 (added)

Comment. Section 723.109 precludes a creditor who has
obtained an earnings withholding order which has gone into
effect from serving another order during the 10-day period
following the expiration of his prior order. The purpose of this
limitation is to give other creditors a 10-day period during which
they can serve their earnings withholding orders while the
original creditor is precluded from competing with them. The "
original creditor may apply for the second earnings withholding
order either before or after his prior order expires. But service
of the second order,while the original order is in effect will be
ineffective under Section 723.023, and service during the 10-day
period following expiration of the original order is prohibited by
Section 723.109. Even though a creditor violates the 10-day
moratorium period, the employer may act pursuant to what has
been served upon him. See Section 723.156. Of course, after the:
expiration of the 10-day period, the original creditor is treated"

~ like any other creditor.

It should be noted that each agency of the state is considered
a separate entity for the purposes of this chapter. See Section
723.011(e). Hence, even though one agency has been making
collection, a second agency may serve an earnings with
order within the 10-day period provided in this section.

Financial Code § 15406 (repealed)

Comment. Section 15406 1s superseded by Sec-
tions 690.7, 690.7-1/4, and 690.7-1/2 of the Code of

Civil Procedure. See those sections and Comments

’Labpr_cqaegaoo (amended)

Comment. Section 300 is amended t6 make the section
consistent with the Employees’ Earnings Protection Law
(CopE Crv. PROC. § 723.010 ef seq.).

Subdivision (a). Subdivision (a) simply makes clear that the
shortened phrase “assignment of wages” continues prior law as
to the kind of instrument dealt with in this section. .

Subdivision (b). Paragraphs {1) through (6} of subdivision
{b} continue generally without substantive change provisions
formerly contained in Section 300. A sentence has been added
to paragraph (2) to provide a limited exception from the
requiremment of spousal consent. Paragraph (7) continues
without substantive change a provision formerly contained in

‘Section 300 except that the former reference to the attachment
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or levy on execution against wages or salary is replaced by a

. reference to an earnings withholding order to conform to the

procedure provided by the Employees’ Earnings Protection
Law, and the former reference to priority of wage assignments.
has been superseded by paragraph (7) and subdivision (c¢).
Subdivision (c). Subdivision (c) clarifies the relationship
between a valid wage assignment and a subsequently served
earnings withholding order. Where a wage assignment is in
effect and an earnings withholding order is served, the
employer shall not withhold pursuant to thie order until after

the end of the pay period during which the order was served.
Thus, the wage assignment is, in effect, given an exclusive
preference for that pay period and the debtor is given an
opportunity to put his affairs in order. Such action may include
revoking the wage assignment as to unearned wages pursuant
to subdivision (F). Even where the debtor revokes the wage
assignment prior to the end of the pay period {(but after receipt

_of an earnings withholding order}, the operation of the order is

suspended until after the current pay period. Hence, the debtor
is afforded an opportunity to retain his unearned wages for the
current pay period only. After such moratorium, the earnings
withholding order has a priority over the assignment if the
latter remains in effect. The unlimited preference formerly
given to an assignment of unearmed wages or salary is not
continued because this preference would permit a judgment
debtor to give preference to cne creditor and to defeat the
claims of other creditors who seek to collect on their judgments
under the Employees’ Earnings Protection Law.

Subdivision (d). See the Comment to subdivision (f).

Subdivision (e). Subdivision (e} continues the substance of a
provision formerly found in Section 300 and extends the scope
of the former provision to cover the statement provided for in-
paragraph (2) of subdivision (b).

Subdicision (f). The first sentence of subdivision {f), which
makes an assignment of unearned wages or salary revocable at
any time by the maker thereof, replaces the former provision
of Section 300 which invalidated an assignment of wages or
salary unless such wages were earned or the assignment was for
necessities or for support. The former provision aiso restricted
the amount of unearned wages or salary that could be assigned.
The former 50-percent limitation on the amount of wages or
salary that can be assigned has been continued in subdivision
(d). The former 25-percent “hardship™ limitation has not been
continued because subdivison (f) permits the person making
the assignment of wages or salary to be earned to revoke the
assignment at any time. Thus, where an assignment becomes

P
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too onerous, especially after service of an earnings withholding
order, the assignment may be revoked. The delayed preference
given the earnings withholding order under subdivision (e} will
“generally fequire persons having judgments, including support
orders, to use the procedure provided in the Employees’
Earnings Protection Law-—rather than Section 300—to enforce
their judgments; but it avoids conflict .between : wage
assignments and orders issued pursuant to the Employees’
Earnings Protection Law. . _ :
Subdivisions (g) and (h). Subdivisions {g) and (h} continue
without substantive change provisions formerl contained

' ty uctions
referred to in subdivision (h) means not only that compliance
with the formalities and limitations provided in Section 300 is

- mot required but also that Section 300 provides no special

e El o L
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STUDY 39.70 - ATTACHMENT, GARNISHMENT, EXECUTION
(PREJUDGMENT ATTACHMENT PROCEDURE)

Report on Hon-Commission Activities

Professor Warren reported that a committee in Los Angeles made up of
persons from the financial lawyers group and the county bar associstion
is studying both cléaim and delivery and prejudgment attachment. The com-
mittee is split up into two groups. One group is to work on an attachment
statute, and the other group is to work on the claim and delivery statute
and revision of the Uniform Commercial Code. (It is believed that the
default provisions under the UCC may soon be ruled unconstitutional.) Of
the two topics, the committee believes that the need for a claim and delivery
statute is more urgent than the need for an attachment statute.

The attachment group probvably will work with Harold Marsh on his attach-
ment statute and will concentrate on a simple commercial attachment statute.
For the present, nothing will be-done about consumer attachment. The probe
lems presented by the small "mom and pop" business are so complicated that
an attempt will be made to exclude such businesses from attachment. The Los
Angeles group believes that an attempt to attach in such types of cases would
have no chance for enactment this session. The Commission determined that
it would not review or comment upon the Marsh draft statute but would con=-

centrate its efforts on its own recommendation.

Commiseion Action

The Commission considered Memoranda 72-9 and 72-10 and portions of the
draft statute attached to the latter memorandum.

hke
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Schedule
The Commission determined that it was not feasible to prepare a satis-
factory recommendation in time for submlssion at the 1972 legislative session.
The Commission did, however, determine that the topic is deserving of a high
priority and that an effort should be made to prepare & recommendation relating

to prejudgment attachment to submit at the 1973 session.

Draft Statute

The Commission 4id nct attempt o draft specific provisions but directed
the staff to redreft the proposed statute in conformance with the following
directions and taking into consideration the following suggestiona.

Definitions. A single term should be substituted for.the phrase "judge,

justice, or commiesioner or referee appointed by the court."” Possible terms
include: "judicial officer,” "magistrate," and "justice.”

Types of actiong in which remedy is available. An action for the en-~

forcement of a support obligation should be included among the actions in
which an attachment may be available. The Comments should make clear that
an action on a lease of real property (e.g., unlawful detainer) should be
treated as an action on a contract for the purposes of this chapter. Con-
sideration of the provisions relating to jurisdictional attachment was
deferred for the time being, and the staff was directed to keep abresst of

further develcpments in Ortleb v. Superior Court and Property Research Fin.

Corp. v. Superior Court. It was noted, however, that two possibly distinct

situations are involved here: one, where there is no threat that the property
will be removed but attachment is the sole basls for jurisdiction; the other,
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where there is a threat of removal or where the defendant has absconded or
concealed himself. Problems in the latter area were discussed but without
further resolution. ;
It was decided that the filing of s bulk sales notice should not be a
separate basis for an attachment but should perhaps be a ground for temporary
relief prior to the defendant’s opportunity for a hearing. The Commission
did not revise the phrase "reasonably ascertainable" in proposed Section
537.02(a){1) but directed the staff to review in this regard the present
Californis law in breach of contract cases. ;

Undertakings. The staff was directed to reorganize the statute so that 5

the provisions relating to undertakings and exemptions follow the provisions
relating to the preliminary issuance procedures. The possibility of incor=-
porating by reference the pregent provisions dealing with undertakings

generally, including undertekings by individual sureties, should be considered.

The area of llability on the undertaking must be thoroughly examined with a
view towards providing adequate protection for both parties.

Exemptions. As noted above, these provisions should be relocated in
the statutory scheme. It was suggested that alimony and support payments
should be protected iw a menner similar to earnings. Some limit on the
eamount of pald earnings consistent with constituticnal and federal require-
ments should be considered. A bank account exemption in a fixed, nonaggre-
gate amount should be attempted. Tools used by an individusl should be

treated similarly to household furnishings.

The problem of applying exemptions to an individusl or individuals

doing business In a corporate or partnership form was discussed. It wes
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suggested that limiting the applicable exemptions to the equivalent of a
sole proprietorship would not be consistent with Randone. The staff was
directed to continue to work on standards besed on the number of persons
invelved in the business, the gquantum of business, and the degree to which
the defendant claiming the exemption personally participates ("works with
the todls”). A simple elaim of exemption procedure should be provided
which depends for the most part on affidavits and counteraffidaviis and
avoids where possible hearings and appearances by the parties.

The Commission deferred consideration of the issue of how sweeping may é
be the exemptions provided here, i.e., can s defendant prior to a decision
on the actusl, as opposed to probable, validity of a claim ever be forced
out of business?

It was suggested that the exemption sections should basically be state-
ments of substantive principles, that the defendant should generally be
required to raise the exemption issue, but that the plaintiff should carry
the ultimate burden of proving the exemption inapplicable.

Hearing procedures. The staff was directed to redraft the hearing

procedures with the following guidelines. Alternate aspproaches should be
provided by which the plaintiff msy choose whether or not he wishes to
describe prior to the hearing the property sought to be attached., If a
description is furnished, the defendant should be required to claim any
exemptions at an early stage. In eny event, before any relief may be
ordered, the plaintiff should be reguired to tell the court what property
is to be affected and the defendant must be entitled to prompt relief
from the order where an exemption is available.

-L7-
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It may be possible to pattern the hearing procedures on the general
procedures for a summary judgment. However, the test as to whether relief
may be granted should not be as strict as the standard for whether a summary
Jjudgment may be granted. The procedures should encourage the use of affida-
vits and discourage the taking of oral testimony and the need for extensive
discovery.

The staff was directed to examine the law in other areas (including
Corporations Code Section 834 (share holder's derivative suits)) and in
other states in en attempt to provide a suitable test for the "probable
validity" issue. It was noted that the more strict the test, the more the
defendant would be encouraged to contest the matter at this preliminary
stage where 1t would seem tc be to the benefit of both the parties and the
Judicial system that contests be kept to a minimum. The latter could per-
haps be accomplished by lessening the impact of the levy by controlling
both the method of levy and the property subject to levy. Nevertheless, it
did not seem that a defendsnt should be subject to an attachment of any
nature where he could establish that he had a good defense to the action.

Ex parte relief. These sections were not considered at length, but it

was suggested that relief should only be granted ex parte where a showing
was mede that it was really necessary. Possibly a showing of "irreparable
damage" or a danger of dissipstion or concealment of assets by the defend-
ant should be required. It was suggested that appropriate language from

the receivership provisions could be adopted here.
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STUDY 35.80 - ATTACHMENT, GARNISHMENT

EXECUTION
(CLAIM AND DELIVERY STATUTE’)

The Commission considered Memorandum 72-11 and the First Supplement to

Memorandum 72-11. It was noted that the Commission does not now have authori-

ty to study the claim and delivery statute, and it was determined not to re-
quest authority to study this subject.

If the legislature directs the Commission to study the topic and
determines that the topic is one that should be given priority over condem-
nation and other topics, the Commlssion would, of course, follow such direc-
tions. The Commlission declined to submit any analysis or comments on pro-
posed legislation on this subject at the 1972 session since the Commiasion
does not have & background study on the subject and does not consider itself
expert on the subject.

It was further noted that the study of claim and delivery is directly
related to the study of nonjudicial repossession. A study should cover both
of these areas. Moreover, the courts have not yet clearly stated the con-
stitutional requirements for repossession of property. Developments in the
courts during the next several yesrs should shed more light on the constitu-

ticnel requirements.
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