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Memorandum 72«21

Subject: Study 39.70 - Prejudgment Attachment Procedure (Wrongful Attachment)

Summary

This memorandum discusses the present law relating to wrongful attachment
and then presents a series of policy questions relating to wrongful attachment

that should be resclved for the new attachment scheme.

Present Law Relating to Wrongful Attachment

The body of case law relating to the liability of a plaintiff for wrong-
ful attachment is quite well developed. Rather then presenting a full discus-
sion of the cases here, a synopsis of the law relating to wrongful attachment
is given. This symopsis is drawn primarily from the following sources which
alsn liet the cases:

Conners, California Surety and Fidelity Bond Practice §§ 24.4-24,17 (Cal,
Cont. Ed. Bar 1969)

Riesenfeld, Torts Involving Use of Legal Process, in Debt Collection Tort
Practice (Cal. Cont, £3. Bar 197) o — oo

2 B. Witkin, California Procedure 2d at 1606-1613 (1970)

"Wrongful attachment" is a generic term for three distinet theories of
liebility. These three theories are malicious prosecution, abuse of process,
and statutory liability. Each theory has its own elements and its own measure
of damages. Malicious prosecution and sbuse of process are common law or case
lew tort theories based on fault; statutory liability is based on a theory of
liability without fault. A defendant may sue a plaintiff on eny or all of

these theories of liability for wrongful attachment although a determination

of damages on one theory is res Judicate as to the others.
A detailed enalysis of each theory of liability follows.

Malicious attachment. Malicious attachment is merely a special case of

maliclous prosecution. Where a plaintiff has cobtained an attachment in an action
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which he has prosecuted maliciously and without probeble cause, he may be
liable for malicious sttachment. The condition for liability, in addition
to the defendant's proof of malice and absence of probable cause, is that
the case has been terminated in favor of the defendant.

Because the case must have been terminated, the defendant cannot allege
the malicious attachment by cross-camplaint in the original action but must
initiate a second action following the termination of the original action.
There is old case law to the effect that the cause of action accrues at the
time of attachment; hence, the statute of limitations may have run by the
time the original case has terminated. In one recent case, however, the
Supreme Court indicated that the cause of action does not accrue, nor does
the statute of limitations cormence to run, until the termination of the ac-

tion. Bebb v. Superior Court, 3 Cal.3d 8Ul, 479 p.2d 379, 92 cal. Rptr. 179

(1971). Tt is not clear whether the one-year statute of Code of (ivil Pro-
cedure Section 340(3), the two~-year statute of Code of Civil Procedure Ssetion
339(1), or the three~year statute of Code of Civil Procedure Section 338(3)
applies.

Damages available in a malicious prosecution case include all compensa-
tory damages suffered because of the attachment, including attorney's fees;
business losses; general harm to reputation, social standing, and credit; and
mental and bodily harm. Punitive damages are also available. An asgignor of
a claim may be held liable for the damages caused by a malicious attachment of
his assignee if he had knowledge of or approved or ratified the malicious acts.

Abuse of process. Wrongful attachment as an sbuse of process differs froam

malicious attachment in one major aspect. The gist of the action is that the
attachment plaintiff has used attachment for an ulterior purpose (usually co-
ercion) and has canmmitted a willful act in using the attachment that is not

proper in the regular conduct of attachment proceedings. Examples of such
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acts are where the plaintiff has maliciocusly procurec an attachment in an msction
not of the type authorized by statute for attachment, where the plaintiff has
attached property that is exempt from attachment, or where the plaintiff has
attached property of a value greatly in excess of the amount of the claim, The
characteristic of all these cases~-as distinguished from malicious attachment
cases=-is that they may well be based on a valid claim rather than on a claim
that is maliciously prosecuted without probable cause.

There are several important ccnsequences of this distinction. A cause of
action for abuse of process arises immediately upon the wrongful attachment,

The reason for this is stated in White Lighting Co. v. Wolfson, 68 Cal.2d 336,

350-351, 438 P.2d4 345, , 66 Cal. Rptr. 697, {1968):
In cases such as the instant one in which the alleged wrongfulness
of the attachment does not depend upon an alleged lack of prcbable cause
and malice in instituting the actlon in which the attachment issues [ref-
erence ] a tarmination of that action in favor of the attachment defendant
has no bearing upon the determination whether the attachment writ was
maliciously procured or improperly used. The attachment defendant should
therefore not be forced to wait until the termination of the creditor’'s
primary action to seek damages for the alleged wrongful attachment. [Foot-
note. ]
The statute of limitations (Aapparently one year--Code of Civil Procedure Sec-
tion 340(3)) coammences to run at the time of attachment. The defendant may
allege the abuseé of process immediately by way of cross-complaint in the main
action.

The damages available in an abuse of process action include compensatory
damages for all injuries suffered as a result of the tort and punitive damages

where malice has also bsen pleaded and proved.

Statutory liability. While malicious attachment and abuse of process are

common law torts, there is a third form of wrongful attachment lisbility im-
posed by statute. Code of Civil Procedure Section 1239 makes as a preresquisite
to attachment that the plaintiff file an undertaking to campensate the defend-

ant for all damages sustmined as a result of the attachment if the sttachment
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is discharged on the ground that the plaintiff was not entitled to it or if the
defendant recovers judgment in the main action, The dameges thus awarded may
not exceed the value of the undertaking, which is generally one~half the amount
of the plaintiff's claim. Recovery is on an absolute liability basis regard-
less of any fault on the part of the plaintiff.

The purpose of the statutory liability is to protect the owner of the
property against seizure at the instance of a plaintiff who has no valid claim.
Regardless whether the plaintiff has committed a wrongful act, attachment is
an extraordinary remedy with harsh and coercive consequences. The undertaking
acts as insurance that the plaintiff will utilize attachment only in eppropri-
ate cases,.

The remedy on the attachment underteking is sustained by allegation and
proof that the writ was wrongfully procured--that there was no debt due
fram the attachment defendant when it was issued and levied. It is not
there necessary to aver malice and want of probable cause for the issu-
ance of the attachment, but simply that the attachment was wrongfully

procured and levied. [Vesper v. Crane Co., 165 Cal. 36, 41, 130 P.
876, (1913).]

Code of Civil Procedure Section 539 provides rather restricted limits for
liebility. It provides for limbility where the attachment is discharged be-
cause it was not available in the type of case that the plaintiff was suing on
even though attachments may be discharged for other reasons such as a defective
affidavit or undertaking. Section 539 also provides that the defendant is en-
titled to damages if he "recovers judgment" which means that, if the plaintiff
prevails on only a small fraction of his claim, the defendant is without statu-
tory remedy. In the latter situation, the defendant may have a tort action
for excessive attachment undeé a theory of abuse of process, provided the
statute of limitations has not run by the time the litigation is resolved.

The defendant may invoke statutory liability after the attachment is dis-
charged or after he prevails in obtaining a final judgment (including ap-

peals). If the plaintiff fails to make good on the undertaking, the sureties

T



()

become liable to the defendant. The defendant may prosecute in & single actien
his statutory remedy as well as any tortious cause of action he may have against
the plaintiff for damages in excess of the bond.

Although the plaintiff's undertaking must provide for compensation of all
costs that may be awarded to the defendant and all damages which he may sustain-
by reason of the attachment, not exceeding the sum specified in the undertaking,
the cases have operated to limit somewhat the damages recoverable. Where the
damages claiméd are remote and speculative, there may be no recovery. Thus,
for example, loss or injuries to credit and business may or may not be compens-
able, depending upon the facts of the particular case. Listed below are measures

of recovery for items commonly attached.

(1) Personal property. The basic measure of compensation for personal

property is the reasonable use value of the property. Natural depreciation or
decline in market value may alsc be recoverable although case law is split on
this point. If the property was being held for sale, the measure is the depre-
ciation in its market value. Where money is attached, only the legal rate of
interest (7%) is recoverable for the period of detention.

(2) Real property. The amount of depreciation in value of real property

during the period of attachment may be recoverable in damages,

(3) Attorney's fees. Attorney's fees incurred in disposing of the attach-

ment are recoverable as damages., Whether attorney's fees in defending the main
action are recoverable is a question over which there is precedent going both
ways, The evolving rule appears to be that fees incurred solely in defense

of the main action are not damages sustained by reason of the attachment and
are therefore not recoverable, However, where the attachment is valid and
regular on its face so that an attempt to discharge the attachment would be

futile and the only way the defendant can establish its wrongfulness is to
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win the main action by a trial on the merits, attorney's fees and other costs

of trial are compensable, The reasoning is explained in Byard v. Nat'l Auto.

& Cas. Ins. Co., 218 Cal. App.2d 622, 526, 32 Cal. Rptr. 613, (1963):

The ultimate resolution of all sctions, including the purest
contract right calling for the payment of a sum certain, is an un-
known factor prior to final judicial determination. Therefore it
sppears entirely reasconable to require one who contemplates avail-
ing himself of this "predetermination” right to weigh carefully the
probabilities, the risks, the advantages and disadvantages thereof,.
It must be assumed that he is fully informed as to the merits of
his cause and his ability to establish it, and, if he entertains
serious doubts on either point, he need only restrict himself to the
position of the usual plaintiff who must await trial on the merits
before seizing upon the assets of the defendant. Certainly. this
appears preferable to an erbitrary refusal fairly to compensate
an alleged debtor for the monies he has expended in freeing his
property of the encumbrance placed upon it by invoking the only
procedure available to him.

(4) Punitive damages. There is a split of authority whether a surety

may be held liable for punitive damages against the attaching plaintiff
where the attachment is wrongful and malicious (assuming the damages do not
exceed the amount of the bond). The more recent cases hold that punitive
damages are not available on the ground that the statutory liebility ex-
tends only to those damages that the defendant susteins by reason of the
attachment:
The attachee does not sustain punitive or exemplary damages. Those
are imposed on the attachor as punishment for his malice. We be-
lieve damages sustained by the atiachee mean those suffered by him,
his actual damages, to compensate him for the losses he has endured.
By definition, punitive damages are in addition to actual damages.

[Carter v. Agricultural Ins. Co., 266 Cal. App.2d 805, 807, 72 Cal.
Rptr. 462, {196F7. 1




Policy Questions Relating to Wrongful Attachment

The role of wrongful attachment in the newly-developed attachment scheme
remains to be determined. For purposes of this discussion, we will assume that
the plaintiff will continue to be liable st common law for any abuses of process
or malicious attachments he undertakes. The focus of this dlscussion will be
the extent of the plaintiff's liability imposed by statute for sttachments
that are "wrongful” to the extent that they may reach property exempt from
attachment by statute, to the extent that they are cbtained in a case in which
attachment is not authorized, to the extent that they are obtained in a case
where the plaintiff does not prevail on his cleim, and to the extent that they
may reach property greatly in excess of the plaintiff's claim. Whether an
attachment bond should cover any or all of this liability is reserved for
later discussion in a subsequent memorandum.

(1) Attaching exempt property. Although the Supreme Court in White

Lighting Co. v. Wolfson, supra, stated that liability mey be imposed on a

plaintiff for “attaching property which is exempt from attachment" under a
theory of abuse of process, the cases are far from clear on this point.
Regardless what prior law may have been as to liability for attaching
exempt property, Randone appears to put a new light on the subject by declaring
that: "[T]he hardship imposed on a debtor by the attachment of his 'necessities
of 1ife' is s0 severe that we do not believe that & creditor's private interest
is ever sufficient to permit the imposition of such deprivation before notice
and a hearing on the validity of the creditor's claim." The court later ex-
plains that this means a defendant may not be deprived of necessities before
"an impartisl confirmation of the actual, as opposed to probable, validity of
the creditor's claim after a hearing on that issue." A burden may not be
prlaced on a defendant to'seek the exemption--"Instead, due process requires
that all 'necessities' be eiempt from pre-judgment attachment as an initisl
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matter.” The court finally concludes, "We do not doubt that a constitutionally
valid prejudgment attachment statute, which exempts 'necessities’ from its
operation, can be drafted by the Legislature to permit attachment generally
after notice and a hesring on the probable validity of a creditor's claim."

Tt is evident, then, that a valid prejudgment attachment statute must
exempt necessities from its operation and should provide liability for damages
to a defendant that result from such an attachment.

In the staff's tentative draft of the issuance of the writ of attachment
in Memorandum 72-20, there are two separate procedures, both of which involve
court review of the property that is to be attached and a finding that it is
not a necessity. Under Section 541.060, the judicial officer issues the writ
of attachment on an ex parte determination that the property sought is subject
to attachment. This determination is based solely on affidavits submitted by
the plaintiff. If property is attached that the defendant claims is exempt,
he must file the exemption claiming procedure provided in Section 690.50.

See Section 541.010. Should the plaintiff be liable for the defendant's
damages if the defendant shows the property is exempt? The staff believes

the plaintiff should be liable in this case, for he should be discouraged from
seizing what really asre necessities. The judicial officer has no sound way

to meke an accurate determination of necessities based on information supplled
by the plaintiff alone. Should the damages in such a case include the attor-
ney's fees required to release the exempt property? The staff believes they
should since the cost to release the attachment is part of the actual out

of pocket dasmege suffered by the defendant as a consequence of the wrongful
attachment of necessities.

Under Section 542.090, the judicial officer issues the writ of attachment

following & notice to the defendant and an opportunity to be heard on the
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question whether specific property is subject to attac.ment. If the defendant
does not avail himself of the opportunity for a hearing, his right to subseguently
claim an exemption is waived, and the determinstion of the exemption is made by
the judieial officer based on informetion submitted to him by the plaintiff
alone. In this situation, there are no necessities attached before the defendant
has hed an opportunity to make his claim, and, therefore, it may be appropriate
to preclude any liability for attaching a "necessity" in this situation. It ie
true that there will be a burden upon the defendant to make his claim but, if
the plaintiff were to take advantage of this burden by requesting numerous
hearings, he would undoubtedly be subject to liability on an abuse of process
hasis.

The staff is also developing a procedure vhereby the plaintiff may be
able to obtain ex parte a temporary protective order. Under such a scheme, if
the defendant is restrained from using or disposing of necessities, he perhaps
should be entitled to damages. It 1s assumed, however, that any deprivation
under a protective order will be minimal and damages, therefore, nominal .
This concept will have to be further developed when the restraining order con-
cept is refined.

(2) Attachment in an improper cese. At present, the plaintiff is liable

by statute for all damages caused by an attachment in a case not authorized by
statute Tor attachment. Damages include the attorney's fees incurred by the
defendant in obtaining a diecharge of the attachment.

Under the staff draft of the procedure whereby a plaintiff obtains an order
authorizing the issuance of the writ of attachment, the defendant is offered the
opportunity to be heard on the issue whether the case is a proper case for attach-
ment. As a consequence, if he forgoes his opportunity to contest the issue, he
should not be later heard to complain that the attachment was issued in an

improper case and should recover no damages therefore.
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The staff is also developing a procedure whereby the pleintiff may be
able to obtain ex parte a writ of attachment in "extraordinary circumstances."
In such a case, the plaintiff should be held liable for damages caused if the
case were not a proper case for attachment. This concept will have to be
further developed when the ex parte writ concept 1s refined.

It should also be noted that, under present daw, the plaintiff is liable
if the attachment 1s dissolved only on the ground that the case was an improper
case for attachment. Professor Riesenfeld has pointed out that this basis of
liability is unduly narrow, for there may be other reasons for dissolution of

the attachment that should legitimately entitle the defendant to recover

dameges.

From the wording end history of CCP § 539 it would seen, however,
that the suretiee on the attachment bond are not liable if the attachment
was discharged under § 556 as "improperly or irregularly" issued and the
dischsrge was ordered for reasons other than issuance in an sction in
which plaintiff is not entitled to the writ.

Such other reasons for discharge under CCP § 556 are issuance of
the writ either on a complaint which suffers from an incurable failure
to state a cause of action or on a defective affidavit or undertaking.
See Burke v Superior Court (1969) 71 Ca2d 276, 279, n3, 78 CR 481, 486,
n3; Kohler v Agassiz {1893) 99 C 9, 13, 33 P 741, 742. While on policy
reasons the sureties should protect the attachment defendant against
damages also if an attachment was issued and levied wnder such circum-
stances, the present wording of § 539 seems to foreclose Jiability in
cases of that type. [Debt Collection Tart Practice § 5.36 (Cal. Cont.
Ed. Bar 1971).]

This defect can easily be remedied by appropriate draftsmanship.

{3) Attachment on en invalid claim. At present, the plaintiff is liable

by statute for all dsmages caused to the defendant by an attachment in any
case in which the defendant ultimately recovers Judgment .

Under the staff dreft of the new attachment scheme, the defendant will be
gfforded a notice and opportunity to be heard on the probable validity of the
plaintiff's claim against him. Should the existence of this opportunity
impunize the plaintiff from liability where it ultimately appears thet his
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claim was not valid, whether or not the defendant takes advantage of the
opportunity for a hearing?

The staff believes the plaintiff should be liable. The reason existing
law places a burden of abgolute 1iability on the plaintiff is so that the
Plaintiff will resort to the extraordinary remedy of attachment only in clearly
appropriate cases. An innocent defendant who has suffered because of an attach-
ment in a case in which the plaintiff had no velid claim should be compensated
for his damages. This is one of the conditions on which rlaintiffs are allowed
the use of the extreordinary remedy.

Tt can be argued that the provision for a probable validity hearing serves
the same function--it assures that attachments are brought only in cases where
it is likely that the plaintiff will prevail. However, the defendant may not
wish to try his case at an early time; perhaps he cannot afford it; or he
mey not be able to develop his case adequately in the time allotted for a
hearing on probable validity (10 days from service of notice). Mcreover,
the concept that a plaintiff should not be able to tie up the property of an
innocent defendant except at his own risk remains valid even In the presence
of an impartial determiration of "probable" validity.

In the other areas where the staff is developing new procedures enabling
the plaintiff to obtain g temporary protective order or & writ of sttachment
on ex parte motion, the policies stated above apply with even greater force.
The plaintiff should be liable for damages caused to an innocent defendant
1f the ultimate determination of the case is thet the plaintiff is not
entitled to recover judgment.

Assuming that the plaintiff will be liable in some cases for attaching
rroperty of an innocent defendant, what should be the scope of his liability?
Presently, the plaintiff must file an undertaking to compensate the defendant
for all costs that may be awarded to the defendant and all damages that he
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may suffer as a result of the attachment. However, as pointed ocut sbove, the
plaintiff's liability is limited in several significant ways. The plaintiff
is not liable in an amount grester than the sum specified in his undertaking.
That sum is one-half of the plaintiff's total claim. Moreover, the actual
damages are computed by applying only rough.rules of value that do not neces-
sarily measure accurately the actusl damages suffered by the defendant. For
example, damages caused by an attachment of money are limited to the interest
value of the money rather than to real business or credit losses that may have
occurred because of the seizure.

The staff recommends that, where the defendant has been wrongfully attached,
he be afforded a measure of full indemnity by the plaintiff. This may mean that
the sttachment undertaking will have to be altered in some substantial ways.
This is a matter that will be considered later once the basic concepts of
liability have been established.

There exists one other more controversial aspect of the plaintiff's lia-
Pility--whether he should be required to pey the defendant's attcrney's fees
and costs in defeating the main action. As polnted out above, the rule that
has evolved is that, if the only way the defendant is able to discharge the
attachment is by defeating the main case, he may get his attorney's fees. How-
ever, under the staff draft of the attachment scheme, there will be ancother
opportunity to discharge the gttachment--that is by showing lack of probable
validity. Because this opportunity is available to the defendant, he should
not get his attorneyts fees for the main action. Should he get them if he
shows no probable validity? Perhaps not. Should he get them if he shows no
probable validity, but then the plaintiff goes shead to a trial on the merits?
That might be & good policy to discourage trials on claims that are probably

not valid.



The present procedure for recovery of these damages requires the defend-
ant to await favorable termination of the action and then to bring an inde-
pendent action for damages. At least one commentator has argued that this
procedure generally denies adequate recovery to the defendant and has urged
the sdoption of a new procedure whereby the defendant can assert his claim
for dameges in the originasl action with safeguards to prevent prejudice to

the plaintiff. See Alexander, Wrongful Attachment Damages Must Be Fixed In

the Original Suit, U4 U,S.F. L. Rev. 38 (1965}, a brief article appended as

Exhibit I. The article also contains some Iinteresting background on bonds
and recovery on the bond.

(4) Attaching property greatly in excess of claim. On many occasions,

the amount the plaintiff actually recovers in a case is but a small fraction
of the value of the property seized. In fact, this appears to be the normal
situation: "The attaching creditor typically prevails on his claim, but for

a much smaller amount than the value of the property attached.” White Lighting

Co. v. Wolfson, 68 Cal.2d at 350. In a grievous case, the defendant may be

entitled to recover damages for abuse of process. White Lighting Co., for

example, involved & suit by the plaintiff on an $850 claim and an attachment
of $19,500 worth of property (including a car used in the defendant's work).
The precise limits of this type of liability for excessive attachment as an
abuse of process are not clear, however.

Since & judicial officer reviews the application for a writ of attachment,
it may be advisable to alsc have him meke certaln that the amount attached is
not greatly in excess of the amount claimed or, for that matter, not greatly
in excess of the amount that probably will be recovered. The staff draft of i

the procedural provisions requires the plaintiff to make an estimate of the !



value of the property for which the attachment is requested as well as a
statement of the amount of the claim. No specific limitations for the judi-
cial officer to apply are provided, however.

If such limltations are provided, provision mst be made for the defend-
ant to offer evidence on the value of the property to be seized, at least in
the case where there is a noticed hearing. And such limitations may also
present problems vhere, for example, the only property that the defendant
has that is subject to attachment is a piece of land of a value greatly in
excess of the plaintiff's claim.

If such limitations are adopted, should the plaintiff remain liable for
an excessive attachment? The inclination of the staff is to not provide any
statutory rules on liability but to allow the defendant to pursue any
remedies available to him under :a theory of abuse of process. The oanly
function of the judicial review of the amount, then, would be to prevent an
abuse before it occurred. But the fact of a judicial review would not immunize
the plaintiff from llability if an sbuse of process could be nonetheless shown.

Respectfully submittied,

Nathaniel Sterling
Iegal Counsel
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Memorandum 72-21 ,
: EXHIBIT I

Wrongful Attachment Damages
Must Be Fixedé in-the -
Original Slélit '

by Leon J, Akxamfer* *

INTRODUCTION

Most civil lawsuits are for money. Each side marshals reasons for its
cause, a3 plausible as skillful counsel can devise. Certainty is never
realized, and the outcome s “an unknown factor prior to’ final judicial
determination.” Nevertheless, someone must be allowed to keep the
disputed sums throughout the intervening time. Abstractly, it is no more
“fust” to let the defendant retain them during the lawsuit than it would
be 1o let the plaintiff have them until the fight is over, or even to impound
them in the County Treasury. It is ot logic that decides such matters,
however, but social history? Our practice leaves the defendant in un-
impeded possession of the funds pending trial, no matter how recently or
by what improper mesns the money first came into his hands. An ancient
remedy now plays its rofe to equalize this situation. Attachment permits a
‘plaintiff in certain cases to impound (but not obtain for himself) contested
surns pending trial, provided ke posts a hond to pay all damages cansed
by the attachment if he does not win® Unfortunately, the procedures in
effect today deny adequate recovery on the bond for the successful de-
fendant. They must, therefore, be changed.t

v AR, 1947, Brooklyn College! LL.B., 1950, Yale Iniversity. Semior parimer, Aluxamder,
Inman & Fine, Peverly Hills. Member, Y.os Angeles Bar, CaJifornis Bar.

18Byard v. Nastional Agtomobile and Casealty lesgrance Co, 218 CalApptd 62z, 12
Cal Bpir. 513 (1963}, i

3 Clzim and Delivesy 8 4 comparable procedure thit delivers chailels in dispute to the
plaintiff. In interpleader actions, funds miy be impounded with the court. Almost anvrhing
might happen through 3 recriversikip or Injunction. Such dispositions are not Jess “just™ than
leaving property with the defendant ; they are merely iess famifiar.

8 Car, Copx Civ. Proc, §539. Throughout the text, refercnon to “plgintiii® means the party
secking affirmative selief, even though the party might be a defendant, cross-complainant, ap-
pellant or Latervenor who bas posted @ judicial bond. The word “defendant” means the otber
party. See Allers v, Beverly Hills Laundry, 98 CalApp. 380, 277 Pac. 337 (1929).

4Tt s recognived that extensive reform of the procedures jor procuring attachment bonds
and also the items of damuges that are Tecoverable In swrongful attachment are long overdue,
Such matters zre outside the scope of this article, whith is %imited to procedural aspects of
hend Ltigation, - ‘

s
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October 1969) WRONGFUL ATTACHMENT o

X _
THE ATTACHMENT LIEN

Attachments may work great hardship on the defendant. They are {re-
quently “legal blackmail,” invoked deliberately for that very purpose. As
stated recently, “Even though the attachment lien apparently bad no real
economic value . . . it was technically valid and had strategic value or
bargaining value . . . . The law gives . . . no economically feasible rémedy
except to press the nuisance value of his attachment.” It is because of -
this unfairpess that there must be rapid and effective relief on the under-
taking in those relatively rare cases when the defendant prevails, In the
words of a widely used treatise, the bond “is gctually an insurance that
the defendant in an attachment action will be paid” his damages, pro- -
vided only that be wins his suit.® In fact, this is not true. Bonds do not
“insure” payment to the injured defendant. Meaningful relief is often
mere ilusion. That is because recovery on the bond requires extensive
litigation. A second suit againat the bonding company must take its place
with other newly filed actions and carry on throagh the laherious processes
of our civil courts. Tt would be much better to include damages arising
from an improper attachment as an issue in the trial and appeal of the
first case. Then the bond would be of real value to a wronged defendant.

Remember how lawsuits really work, Plaintiffs rarely make moderate
demands. Uncertainties and ofisets are usually ignored in the complaint,
and every doubt resolved there in plaintiff's favor. Attachment issues,
therefore, in an inflated amount.’ Any claimant in a -permitted case

& Imperial Meta] Finishing Co. v. Lamipous Cellings West, Inc, 270 Adv.Cal App, 420,

75 CalRpir. 661 (1969). We are not concerned with the social problems involving parnishwent -

of wages. Even in standard bosiness tanaections, stiachments are often vsed as pressure

5 Car. jun2o, Ruy., 948, The remedies kgallv available upon the undertaking have lod the
m:ﬁorekewhemtupwposetheusenfbondninmmadﬁ:&hwhe.rap!mdummwiame
are quesi-abtachments, but where there i at present no eifective remedy avazilable for »
successfal defendant, Ser Alexander, Lis Peadens Reforss By Land Attackment, 43 L. A
Bar B. 419 {1968) ; Alexunder, Claims in Inderpiesder—Aduse and Rmd;:, 44 Car. 5. Ban J.
210 (1969). : , i

¥ Recognizing possible ability if the plaintiff loses, attomeys sometimes attach”jor ey
than the amount permitted by ihe pleadings. This does not change the prineiples involved,
qu[mﬁdﬂhchmtwiuishmmkemdyamwtheuseoimhtmudy.
I is the: guthor’s belief thot dediberats over-aiachment is much more common than defiberate
under-attachment, -
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may obtain one easily, if he makes an afidavit and files an undertaking,
There are few problems in posting plaintifis’ bonds. The face amount is
merely “one-half of the principal amount of the total indebtedness or
damages claimed, . . . excluding attorney’s fees,” and even this sum
may be reduced on application to the Court, The premium for such a bond
is low, a modest 1% a year, and bonds are readily available to plaintiffs
who will indernnify the bonding company® and Whose net worth is 10 times
the obligation on the bond. On bonds below $5000.00, no net worth inquiry
is generally made. : )

Release bonds are more difficult to obtain, Although the premium js
also 1%, the practice calis for liquid collateral posted with the bending
company in the face amount of the bond, Few defendants have the means
to give security, and even those who can, may not use a release bond
because property would be impounded either way, and the enforced col-
lateral of the attachment proceedings is often’ preferable to finding new
security, accepiable to the surety. Thus, mast attachments remain in
force until the trial is over. ’

Trials take time even when all parties want & swift decision. If either
side seeks io delay, he genemally can do s0 easily. Then, when the trial is
finaliy over, the losing plaintiff may appesi, prompted at least in part by
fear of liability on the attachment bond®

More time goes by. Few civil cases creep from complaint to trial to
judgment 1o appeal to final resolution in under four years,

The law now i5 that the judgment must be final before the successful

8 Car. Copk Crv. Proc. §559. :

8 Bonding componies regulsely require inderanitics. See. Anchor Casuaity Company v,
Strube, 121 Cul.App.2d 29, 34 Cal Kper, 203 {1963} ; Unfted States Fidelity & Guaranty Co. v,
Bore, 155 Cal. 415, 101 Pac. 302 {1909). .

18 Despite the eapress anguage of Cai. Sook Cv, Pzoc. §53% (. .. the piaintilf must file;
...awrittmundm:kmg...tlutpiainﬂ!fwmmsllcm...:ndnlldlmmu"}.th-
unsiccessiul pleintif is rot Habls in weongful attachenant, aihough he is Nable for malicious .
sttachment. It i 2 minor legal mystery why this should be in the rule. It is bess] on the
cliim that permditing Lisbility would discoursge Etigatlon and be contrary 1o public policy,
See Asévade v. Orz, 160 Cal. 295, 3¢ Pac. 777 (1893}, The rule was firet spplied to sttach-
ments in Vesper v. Crane Co., 185 Cal. 36, 130 Pac. 876 {1913}, and has been followed
blindly ever since. Flon v, Witherbee, 126 CelApp.2d 45, 178 Pad 606 (2954 ; Badley v,

McDougal, 19 Cai.App.2d 178, 16 Cal Rptr. 204 (1961). The statute in Claim and Befivery.

(Car. Cunz Crv. Proc. 5123 differs from that conlained in the statutes on attachment or
Injunction bonds, end does not sxy that the plaintill will pay the dumages, However, slnce
the plaintil indernnifies the Londing compuny, this is not & prastical problem, unless personal
sarnties are used. ’
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defendant may file suit on the attachment bond to recover the damages
that be has suffered.’ His new complaint proceeds as other lawsuits do.
The amounts involved, however, are relatively ‘small. This second swit is_
only for the actual damages caused by the attathment; punitive damages
are not allowed, even though still within the limits of the bond.’? This
second suit therefore must seek less money than the first one (the statu-
tory bond amount is half the original principal claimed) and may involve
only a small fraction of that amount.!? Reducing the amount in dispute,

however, does not reduce the cost of the second trial. Bond Litipation is a
complex field; one may assume bonding compasies will use any available
technicality to increase the burdens on the claimant, .

The surety should not be wholly blamed for this, It is inherent in our
legal system. We insist that everyone be fully heard in order to achieve
“justice.” This means, in practice, interminable full-dress debates. The
reported cases in this field filustrate the problems facing the successful
defendant in the second suit. ARl soris of technical issues must be proved
and pieaded to the satisfaction of the Court. Questions may be raised
about the propriety of the original attachment proceedings,™* the existence
of security,” the ownership of the attached property,'® the nature of the
cause of action under which the original phmuﬂ attached and failed o
prevail,”” the apportionment and necws:ty of ‘attorney’s fees or other
damages'* that are claimed, the mesning of the conduct of the parties™
or oi the attachment yndertaking and even the parties who are protected
thersby.™ The list seems endless of the matters raised by sophisticated

-

Tu Smith v. Bill, 257 Cal.App2d 374, 47 CalRptr, 49 (1963).

X Carter v, Agricultural Insurance Company, 166 Adwv. CulApp. 886, 72 CalRptr, 4b1
(1568). The Supreme Court has not yet vuled ou this paint, rdd there is dicta to the contrary.
A stremg policy wrgument could be made agadnst amy Fmit in wrongful attichment on the
surety’s liakility, excapt the actual damages to the Gefendant. An even stronger cpe could he
made to hold the piaintif Lable for all darmages, as though, be hed converted the property.

Win Cerier, tupra note 12, for example, the face smount of the attachment bond was
$324,500.00 and dawages sustamad by defendant proved 1o be under $700.00.

M Clark v, Andrews, 109 Cal App.2d 193, 280 P3¢ 330 (1952).

13 Goldman v. Floter, 142 Cal_ 388, 76 Pae, 58 (1904},

¢ Rapiver v. Hartford Acrident & Indemnity Co., 20 Cal.App.2d 193, B4 P2d 172 {1938},

¥ Michelin Tire Co. v. Beatel, 154 Cal. 315, 193 Pac. 770 (1920). Bai ser Kochler v. Serr,
216 Cal. 143, 13 P24 627 {1932).

18 Reachi v. National Auto. & Cas. Ins. Co. ol Los ’mgﬂcs, 37 Cal.zd 308, 236 P.2d 151
{1952,

2 Faye v. Faldmun, 128 Cal App.24 319, 278 P.2d 321 (19543,

M White v. Indemnity Insurance Compeny of North America, 246 Cﬂ App.2d 150, 54
Cal.Rptr. 630 {1966). :
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litigants who understand the settlcmnent value of protracted fights. Each
issue must be heard, decided and, perhaps, appealed. The wearying pros-
esses of litigation drag on.

The cost, the time and the uncertainty that resuit all induce settlements
of the attachment bond dispute, and this necessarily means that the parties
compromise. There is nothing wrong in compromise, of course. It is, and
ought to be, the outcome of almost every legal contest. But it should not
have to happen here. The lega! rules we use now give but little relief;
recovery should not be further whittled down by pressured settlements
The possible wrongiul attachment claim should be one of the settlement
considerations in the ficst Iawsuii, not the second. If trial of the first case
is needed, whether because of the intransigence of one party or his reli-
ance op the merits of his cause, that should end all litigation. If that suit
is won, the defendant should receive his damages. He should not be forced
to compromise an absolute debt then due, because the tools required to
enforce his claim are too expensive. When he must start afresh and sue to
get his money, he is not protected. The bond given so that “the owner of
property shall be protected against sedzure of his property at the instance
of a plaintiff whe bas sued without 2 valid claim™ proves of dzmzmshed
worth to kim.

]
NEW PROCEDURE

A better way exists to handle these matiers.

Cur procedures shouid be prompily reformed. In the future, the under-
taking would be filed in the same way as under the existing practice. The
defendant would have the same right he has now 10 object to the sureties,
to question the amount of the undertaking, to provide a release bond, and
so forth.™ At this point chanpes in existing practice are proposed.

The suvety, merely by filing its undertaking, would submit itself to the
jurisdiction of the Court in which the action lies, similar to the present law
on appeal bonds.™ It would not be a general appearance for ali purposes,
but it would support & judgment against the surety for the damages caused

N Wondrul v Marviznd Casualty Co., 140 Cal App. 847, 33 P.2d 623 {1934),

22 The defendant™ rights in these vegards are nmow far joo limited. This is an area long
overdoe {or reform.

5 Car. Cope Crv. Proc, §942 provides for judgment by motion against an sppeal bond
surety, 2 course, the situations are not fully comparable Because the appeal bond obligation
is definite 2nd fixed, Ik some states, a non-resideat defendant appears geserally upon “the
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by the astachment, should the defendant win. No nleadings would be re-
quired other than the undertaking itsell, and the surety would not be
involved in the trial or pretrial maneuverings. This does no injustice to the
bonding company, since that is its business and it can protect itsel{ by
indemnities and higher premiums. Besides, the suit for attachraent dam-
ages will eventually occur, There s no harin to the surety and great benefit
to the injured party in having the issues decided earlier, :
A, Liabidity )

The trial court’s judgment must include & Getermination of whether the
surety is liable on the undertaking, although not the damages in fact sus-
tained by the successful defendant. Just as a judgment must now include a
statemeut aliowing a party his costs of suit, so it would necessarily state
that the defendant recover {or not recover) his attackinent bond damapes,
not to exceed the bund amount, against the named surety.

This liabitity decision would be made by the judge alone, without a jury.
This is to induce speed and simplicity since discussion before the jury of
attachments is too likely (o prejudice it on the main issue. This phase of
the case shouid be over quickly. Most matters relating to liability (as dis-
tinguished from damages) can easily be determined from the courtroom
files or by the stipulation of the parties. ARl that would be left for later
determination is whether the attachment was wrongiul (i.e. does the de-
fendant win?) and the extent of the resulting damages. Additional evi-
dence ou Habilily would rarely be needed, but if required would be taken
at any apprepriste point dering the court trial or while the jury is in
recess. I any event, it must be heard before the decision on the case’s
merits is known. This will further tznd to mirimize techpical disputes now
often raised on the lability issues.

_ B. Damazes
Aiter the fact of the surety’s Hability has been fized by the trial judgment,
the subject of damuges must arise.
Within 10 days after the entry of judgment, the successful defendant
wauld file in the trial court & statement of damages claimed against the

filing of the document . . . ot signed by the defendant but by an atlerney-in-fact for a
sumly Company not & party to the action™ which, in fact, wes defective snd held by the
court to be “of go value” because the “document was filed and in it the deferdant asked ihe
court 1o de somcthing that the court eould not do unbess it had jurisdiction.” Ashmus v,
Donchoe, 272 Wis, 134,75 N.W.24 503 (£956). The principle suggested ks not 3 great extension
of existing theories, Car. Cooe Crv. Paoc. §543, adopred by the 1569 Legislature, provides a
somewhat similar procedure in the cases of temporury restraining orders and preliminary
injunctions.



4 UNIVERSITY OF SAN FRANCISCO LAW REVIEW IVol. 4

surety. The “attachment bond damage bill” would be comparable to the
cost bill now in use.® It could even be combined with costs within a single
document. The defencant must specify in the bill, under oath, the amount
of damages he seeks. Claims would be itemized; so much for interest, so
much for loss of use, o much for attorneys’ fees, so much for release bond
premiums, 2nd so forth. As with 2 cost bill, the defendant’s verified claim is
prima Jacie evidence of the validity of the item, and the burden of proof
is on the bonding company.® The sureties would have 5 days thereafter
to file their motion taxing damages, and must state therein the specific
items thought to be excessive.

Since substantial funds may be invoived, the bonding company may
wish discovery. That is its right.™ The trial court would supervise the
procedure. The issues would be limited, of course, since only damages are
now unsettled. Many items are demonstrable and not subject to dispute.
Thus, money impounded is entitled to interest at the legal rate.® Specific
items of expense, such as bond premiums, can easily be proven. Some
matters, of course, are indefinite, such as attorneys’ fees, value of the loss
of use, collateral expenses snd pmblems of allocation. The hearing will
concentrate on thess.

When discovery is completed, the motien to tax surety damages would
be heard before, if poscible, the judge who presided at the trial. As with
pttorneys’ fees in contract cases, “the determination of the award is best
left to the discretion. of the trial judge, who was intimately familiar with
all facets of the case.™®

The hearing would be similar 10 one on 2 motion to tax costs. Affidavits
would usually be enough, but oral testimony could be presented. There is
no fixed rvle. As with cost bills, “any evidence, oral or written, in its
nature competent to prove ot disprove a material fact in a court of justice
. » - is competent vpon the hearing of such motion.” In due course, the
trial court will give its damage ruling. It would automatically be inserted
in the judgment in the case, just as costs are now, for purposes of ab-
stracts, execution and appeal,

24 Cap. Coo Cxv. Buoc. $1033 ot seq.

13 Yor Goertitz v. Turner, ¢85 CalApp2d 425, 150 Pad 273 (1944). Bmt see Stenzor v.
Leon, 130 CalApp.2d 729, 279 P.2d 807 £1935).

" 36 Thie iz simitar to the right of discovery now available in relation to cost bills. (ak Grove

School District v. City Title Insurance Co., 217 ColApp.2d 678, 32 CalRptr. 258 {1953).

2T Schnelder v. Zaosller, 175 CalApp.24 354, 346 P.2d 515 {1959).

2 Shannon v. Northern Countes Title Insurzece Co. 270 Adv.CalApp. 756, 75 Cal.Rptr.
7 {15595

3 Senjor v, Anderson, 130 Cal. 290, 62 Pac. 563 (1500).
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An appeal by the defeated plaintiff would automatically seek review of
the judgment zgainst the surety. The bonding company could, but need
not, participate in the appeal. Maybe the only appeal will be by the bond-
ing company on the undertaking damages, as sometimes now appeals are
solely from awards of costs. But whether or not the surety acts, the
court on appeal must consider the judgment against the bonding company
among the matters brought before it. If the judgment is affirmed, the
surety’s lability is final. If the judgment is reversed or modified, the
linbility of the surety will be likewise affected. In any event, that decision
is made without an extra trial.

If the attachment has remsined in effect during the appeal, further
attachment damages will have accrued. These will be treated like costs or
attorpeys’ fees on present appeals.® The appellate court must state in its
opinion whether the defendant may recover attachment darnages on ap-
peal, as it now provides recovery for costs. The successful party will
evectually file his appeliate damage bill. These will be like cost bills on
appeai, and heard before the trial court, as appeal cost bills are heard, and
perhaps incorporated with them, .

This method is cheap, fast and convenient. It is fair to every party.
It meets, therefore, every policy consideration that we may demand, and
makes the attachment bord a beiter security for the successful defendant.
it thereiore should be adopted.

54
CLAIM AGAINST PLAINTIFF _

One troublesome subject remains. In' addition to the clim against the
surety on the attachment bond, the defendant sow has a claim against
the plaintiff in malicious attachment. Sometimes these clajms are war-
ranted, 23 where harassment clgarly was the purpose of the original at-
tachment. Often, however, such claims are in themselves harassment of
an honest, albeit defeated, plaintiff ** The proposed damage bill system
should not operate against the bonding company under a system that also
permits bringing a malicious attachment suit against the plaintiff. One
cannot bring two separate lawsuits under the existing law;® there is no
- reason to permit a second suit after attachment damape claims are heard.

30 Caifornia Viking Sprinkler Company v. Cheney. 182 CalApp.2d 564, & CalRpti. 197
(1960),

. Compors Owens v. McManus, 108 CalApp.2d $57. 230 P.2d 72 (1952) twith Railey v.
MeDougal, supra note 10,

3% Clinet} v. Shirey, 223 Cul. App.2d 239, 35 Cat.Rptr. 901 (1963).
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The policy that forbids a suit in malicious attachment after a prior suit
against the surety also would work here. Plaintiff typically has indemnified
the bonding company and has, thereby, paid the original claim on the
attachment bond. The items of actual damage are the same, although the
iimits of the bond restrict recovery against the surety. Avoidance of liti-
gation remains our poal. We have eliminated the second suit i one con-
text; let us not restore it in another. In addition, separate suits would
countenance litigation as 4 means of pressure. Once the defendant has
been paid his damages in wrongful attachment, it would encourage strike
suits to let him ge forih in tort on a malicious attachment claim as well.
We must have an end to the dispute. Nevertheless, when a plaintiff has
acted wroogfully, there must be some forum for redress. The proper time
is during the first trial,

The field of malicious attachment has aptiy been described as “compli-
cated and confused.” The courts, depending on the facts involved, treat
such cases either &s a type of malicious prosecution or as a type of abuse
of process. When the action itself is prosecuted maliciously and without
probable cause it is the former. In all other cases it is the latter ¥

The defendant is now permitied to bring a cross-complaint for abuse
of process by sttachment {but not for malicious prosecution) in the suit
in which the process issued. This right, by court decision, should become
& compulsory counter-claim, rather than merely & permissive one. Then,
unless it is brought in the mair action, it would be lost.* This would
eliminate much subsequent Htigation. o

- Next, the existing law should be expanded. The cross~complaint should
cover malicious prosecution attachment cases, as well as abuse of process
ones. This seems a fairly modest forward step. The additicnal issues in
such a suit are merely whether the main action terminated favorably to
the defendant and whether the lawsuit was begun without probable cause.
Until the case is over, of course, these issues cannot be decided; but evi-
dence on them can be presented and considered, and the merits of the
cross-complaint, whether in malicious prosecution or in abuse of process,
can be determined, all as part of the first trial judgment. After all, the
issues of abuse of process and malicious proseciition are intimately related,
and proof of one overlaps evidence offered on the other,

1t is no drawback to cur plan that matters essential to recovery for

¥ White Lighting Company v. Wolison, 68 Cal2d 336, 66 CalRptr. 637 (1968). A cross-
complaint in Declaratory Relief for malicious attachment may provide s better technical
answer. We have adopted that method in indemnity cases, Tt might work as well here.

3¢ Car. Coox Civ. Panc, §439.
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malicious prosecution cannot be shown until the trial court’s decision has
been made. It would not be decided earlier, only considered. Many similar
matters are now heard at trial as a matter of course. It is commonplace,
for example, for the trial court to consider attormeys’ fees in contract cases,
or hear evidence of wealth when punitive damages are claimed, before the
main decision is reached. It would be no different here.

The judgment on the cross-complaint, however, would not duplicate the
ftems of damage bill recovery, nor would the details of damages be liti-
gated. Only hzbility should be involved, If the crpss-complainant loses,
he might still have his rights against the surety under the damage bill,
should plaintiff also lose his case® In winning, however, the determinstion
should be only one of liability, announced by the trial court together with
- its ruling on the surety liability. Thus the court would state whether or
not there s liability on the surety’s part for wrongful attachment and also
whether the plaintiff is liable for malicious attachment. There could be
many combinations here. The surety would often be liable when the
plaintiff has no responsibility. Sometimes, however, there might be cross-
tompleint damages though no bond damage exists, 2s when the ciaim is for
- malicious over-attachment. All liability would be set at trial, Damages
on both types of claim would still be set in the post trial damage bill pro-
cedure above described, and inserted into the fudgment after it is made.

This program would mean all issues of damages arising from an attach-
ment would be decided once and for all, before the judge who heard the
trial and is most able to evaluate and apportion the several claims, More
imporiant, it would remove all need for a second lawsuit, with the beavy
burdens on afl the parties and society that every such action entails.
Legitimate disputes would get their hearing. No one proposes anything
else. It is hard, however, to see how justice is better served by separate
suits than by a single trial for these interlocking fights, The courts do not
exist so that private vendettas may be maintained, nor as instruments of
€COnoMmic pressure. ’ -

: v

CONCLUSION

It may well be that the proposals here involved will inbibit attachments,
and cause more sparing usage of that remedy. Certainly, plaintiifs should
be cautious and ever fearful of the consequences of misuse of an attach-
“;i—j;dgmmt that neither party wake anything in the suit supports a wrongful attachment
action by the defendant. Woodruff v. Maryland Casualy Ce., 140 CalApp. 642, 35 P2d 623
(1934), -
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ment. But this would not end employment of the writ. Suits too often arise
from a callows disrepard of a plaintifi’s rights by a more wealthy or less
scrupulous defendant. Attachment plaintifis are entitled to the security
the writ affords in order “to prevent the debtor’s sequestration of funds
or fraudulent transfer of assets in an attempt to hinderor defeat the pay-
meat of just claims.”™ In a proper situation an attachment would stilt be
used. Of course, as 50 often proves to be the case, a remedy proper in one
context and for one purpose may be used by skiliful advocates in some
other setting, to obtain a tactical advantage in the conflict.” Attachments
are prone to misuse of this nature. Every effort must be made to give 8
plaintiff the right to & legitimate attachment and at the same time pre-
clude its use for oppressive purpases, These proposed methods achieve
these goals. Speedy refief is provided for defendants entitled to damages.
If it also results in fewer questionable sitachments, so much the better,

This program could be easily adopted. Simple amendments to the Code
of Civil Procedure shouid suffice. Peckaps the courts could even imply a
right of action against the sursty by motion in the principal case. Although
no case has béen found that holds the bonding company is liable merely
by motion in the trial court, yet it is not an unthinkable ruling, under all
the circumstances, Certainly the courts could force malicious attachment
suits into the ovigina} case. :

No set of rules can be safeguarded from all abuse. Procedural reform,
therefore, is a never ending task. Ore must constantly realign the road,
to glways tum it towards our proper goals. No change can be devised to
soive all problems instantly, It is only gradually by piecemeal methods
that meaningful improvements come

#6 A inerican Industris] Sales Corp. v, Alrscops, Inc, 24 Cal.?d 293, 282 P.2d 504 {1955),

“Itisweﬂmogmzedth:tpmpﬂuseof proceduses in one context may be abuse In
anather. Yn some cases this way constitule “zhuse of process™ and recovery aflowed. Such
claims are hard te prove, and force 1he issue onte moral grounds. Compare Fairfield v,
Hamilton, 206 Calhppid 594 24 CalRpir. 73 {1962}, with Spellens v. Spellens, $% Cal2d
210, 317 P.2d 613 (1967}, A bondad, non-fault system is far better, Jess subject 1o variations
and less amendalye to abuse,

8 See Kaxt R. Porrer, Tue Poverry or Higroncrss, {19573, pp. 66-67: “The Charactee-
istic approach uof the pieceresl enginger is this, Even though he may perhaps cherish some
ideals which concern soclety ‘as 3 whole' . . he does nol: believ in the method of redevigning
it 2s & whole, Whatever his exds, he trles 1o achieve them by small adjustments and readjost.
ments which can be continually improved upon, . . . The Pictemzal engineer knows, ke
Socrates, how Hittle he knows. He Inows thet he can lezrn only from our mistakes, Accord-
ingly, he will make his Wiy, step by step, carefully romparing the results expectsd with the
results achieved, and alweys on the Ioskout for the unavoirlable unwented consequences of
any reform; and he will avoid undertaking reforms of a complexity and scope which makes
it impossible for him fo disentangle cavces and effects, and to know what he is reaily doing.”

L



