#36.40 6/30/72

Memorandum 72-51
Study 36.40 - Condemnation Law and Procedure (Excess Condemnation)

SUMMARY
The Commission distributed for comment its tentative recommendation re-
lating to excess condemnation in August 1970. A copy of the reccomendation
is attached. See also Eminent Domain Law §§ 1240,410-1240.430. The Commis-
sion received numercus comments (Exhibits I-XX) displaying mixed reactions
to the recammendation. The object of this memorandum is to discuss only the
mejor policy questions raised concerning the proposed treatment of excess

condemnation, reserving other suggestions and comments for later consideration,

EXISTING LAW

When a condemnor acquires property for a project, it may need only a
portion of the land owned by the condemnee., Severance of the condemnee's
land may leave a small and valueless remnant for which the condemnes has
no use, or it may leave a large remnant that will suffer substantial severa
ance dameges--damages that may be so great that the condemnor will be re-
quired to pay the substantial equivalent of the value of the entire parcel,
Various condemnors have been statutorily authorized to condemn such remnants.
These statutes vary from entity to entity, often with little or no apparent
reason for the difference, Many of the statutes authorize the condemnation of
the entire parcel where there is a claim for severance or consequential damages.
The authority to condemn excess land contained in these statutory grants, how-
ever, is limited by the constitutional requirement of a valid public use:
“namely, condemnation of remnmants or condemnations that avoid a substantial

risk of excessive severance or consequential damages." People v. Superior
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Court, 68 Cal.2d 206, 212, 436 P.2d 342, 65 Cal. Rptr. 342, 346 (1968) (cita-
tions omitted)(a copy of this case is attached)., Other special statutes
limit excess condemnation to cases where the condemnor would be required to
pay the substantial equivalent of the value of the entire parcel in compen-
sation for the part taken and in severance damages. A challenge to the right
to take excess 1land on statutory or constitutional grounds may occcur at

varying stages of pretrial litigation.

COMMISSION'S RECOMMENDATION

The Law Revision Commission's tentative recommendation on excess con-
demnation alters existing law in several significant ways. To begin with,
it provides a single, uniform pretrial procedure at which the right to take
must be questioned, if at all. Next, in addition to continuing the authority
of condemnors to take physical remnants, the recommendation limits the ex-
cess condemnation authority under existing law. Under the Commission's draft,
8 condemnor may take excess land if the severance creates a substantial risk
that the condemnor would have to pay an amount for the partial take that is
substantially equivalent to the amcount it would have to pay for a vhole take.
Moreover, if the condemnee is able to demonstrate that the condemnor has a
reasonable and economically feasible means to avoid leaving a remnant--i,e.,
if there is a "physical solution" to the severance problem--the excess taking
will not be allowed.

The Commission's reccmmendation would make these standards, aslong with
the uniform procedures for pretrial resolution of the right to take issue, ap-
plicable to all condemnors. In addition, condemnors are given express authority

to acquire any types of property by voluntary transaction.
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COMMENTS ON THE COMMISSION'S RECOMMENDATION

Of the 20 caments to the tentative recommendation that the Commission
received, three state that they are not qualified to comment (Exhibits II, V,
XV), Two comments indicate strong support for the proposal without exception
or change (Exhibits I and XITI--City of Fullerton and Mr. Gleaves), All of
the remaining 15 coments find fault with the recommendation in different
aspects and to varying degrees. If any generalizations could be made about
these comments, they would be:

(1) Property owners' attorneys favor the idea that a condemnor may not
take a financial remnant unless compensation for the partial take would be
"substantially equivalent” to compensation for the whole take; however, they
would place all procedural burdens on the condemnor.

(2) Condemnors' attorneys strongly oppose the "subétantially equivalent”
test and would substitute the language of the Rodoni case: "excessive severance
or consequential damages."

{3} The numerous cbjections to pretrial determination of excess issues
did not follow condemnor-condemnee lines but were equally distributed. On the
other hand, there were same strong approvals of early determination of right
to take issues.

(4) There was some opposition to imposition of a "physical solution" by

the court.

"Substantially Zquivalent” Test

The major concern of most commentators was the test for permitting a taking
of excess property. The Commission has in essence adopted a test that dupli-
cates the facts in the Rodoni case: The condemnor may acquire excess property
if there is a substantial risk that it will have to pay as much for the partial

take as it would to acquire the whole property.
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This test was assailed as overrestrictive by most of the attorneys who
represent public entities. The City of Los Angeles (Exhibit III) points out
that the Rodoni case arose in a rural area of the state:

Special consideration should be given to the problems faced by the
govermnment in the urban areas. Excess or protective acquisitions
are of greater necessity in cities than in rural areas. Such cone
demnatloms should be permitted even though the "substantially equiva-
lent" test is not satisfied. [Exhibit IITI at 4.]

The Office of the Attorney General (Exhibit VI) likewise finds the "substan-
tially equivalent” test "too stringent and not necessary to protect land
owners from possible abuse of the power of excess condemnation.” The Attorney
General argues that the Supreme Court in Rodoni purposely avoided giving spe-
cific content to the concept of "excessive severance or consequential damages"
becausge it recognized that:

[Wlhat constitutes excess severance or consequential damages will neces-
sarily vary as do the facts of those cases wherein excess condemnation

is sought, Rather than attempting to narrowly define excessive severance
and consequential damages, the court sets reasonable limitations on the
power of excess condemnation, namely, that the economic benefit to the
state must be clear; that neither the economic benefit of avoiding the
cost of litigating damages nor the fact that the condemnee clajims sever-
ance damages is sufficient to authorize excess condemnation. [Exhibit

VI at 2.]

The Department of Public Works (Exhibit VII) echoes the thoughts of the At-

torney General:

It occurs to the Department that the Supreme Court gave very careful
consideration to the entire issue of excess taking and explicitly found
that there probably were areas where excess taking was constitutionally
justified for the public benefit even though, unlike the facts of the
Rodoni case, the remainder was not rendered virtually valueless by the
proposed taking and construction. In the proposed codification, the
Commission would foreclose the application of excess takings in the
areas envisioned by the Supreme Court to be constitutional and in the
public interest. [Exhibit VITI at 4.]

And finally, Mr. McCormick of Rutan and Tucker (Exhibit XIV), representing local
public agencies, indicates that the 'substantially equivalent” test is an unduly

rough measure of justice:



A few dollars difference between the severance damage amount and the

value of the remainder will operate to prevent the public agency Trom

acguiring the remainder and at the same time require that agency to

pay substantial severance damages and receive nothing in return.

[Exhibit XIV at 1.]

The basic argument of these ccomments is that there may be numerocus situa-
tions where it would be just to allow the condemnor to take sxcess property
even though the amount it would have to pay for a partial take, while great,

would not be '

'substantially equivalent” to what it would have to pay for = &
wheole take. The line drawn by the Commission is not a good measure for excess
taking; the more general test of "excessive severance or consequential damages”
should be adopted, leaving it to the courts to give content to this test.

The staff is persuaded that this is a superior approach and recommends
that the Ccmmission adopt the "excessive damages” test, i.e., codify the test

of the Rodoni case. This would amount to retention of existing law. Cf.

People v. Jarvis, 274 Cal. App.2d 217, 79 Cal. Rptr. 175 (1569):

The Supreme Court, upholding the power of exeess condemnation
under Streets and Highways Code Section 104.1 (in Pegple ex rel. Dept,
of Public Works v. Superior Court, supra, 68 Cal.2d 206), stated that
the power can be exercised only if--and not unless--the trial court
"finds" that the excess taking is justified in order to avoid "excessive
severance or consequential damages"; such finding, the court pointed out,
provides assurance that the taking will be for a public use and precludes
the state "from using the power of excess condemmation as a weapon to
secure favorable settlements,” (lg;, at p. 210.} The requisite finding
is necessarily one of fact, to be supported by the evidence, [27h Cal.
App.2d at 222-223.]

Pretrial Determinaticn of Right to Take Excess

A second mejor area of concern of the commentators is the Commission's
approach to resolving the excess condemnation issue prior to trial. The Com-
mission has preserved the existing approach of pretrial resoclution of the
right to take excess property. The basic reason for pretrial resolution is

an econcmic one: Since it 1s much less expensive and time-consuming to try a
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whole take than it is to try a partial take, the availability of a whole take
should be determined prior to the time of trial.

To accomplish the pretrial determination of the right to take the excess,
it is not possible to determine whether severance damages actually are excessive
but only whether there is a “substantial risk" that they will be excessive.

The faults of this approach listed in the comments are numerous:

(1) Pretrial determination of the likelihood of excessive damages would
require in effect two valuation trials.

(2) The issue involved is of a type not easily susceptible of pretrial
determination by a law and motion judge.

(3) A judge would be prejudiced by a prehearing of valuation data, and
material from the pretrial hearing is likely to affect the valuation trial
itself despite efforts to keep it out.

(4) A determination that severance damages are not likely to be excessive
will generate appeals and motions for new trial if it turns out that damages
are excesgive.

(5) A pretrial, at which the parties are emphasizing the "risk" that they
will lose their main case badly,is basically unsatisfactory and calls for a spectrum
of relevant and admissible evidence that is considerably broader than that ad-
missible in a pure valuation case,

The solution proposed by the critics of pretrial resclution of the right
to take excess is to go through the whole valuation trial, with separate findings
as to a whole take and a partial teke, and then to determine whether the excess
can be acquired. What are the defects of such a scheme?

(1) Whereas it might be feagible to apply a posttrial determination of the
right to take excess if there were a before-and-after measure of valuation for
a partial take, the Camnmission's determination to retain the existing schems
of value-plus-damages renders a postirial determination economically impracticable.
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The posttrial determination of the right to take excess will require a tria;
of valuation for a whole take and a partial take in every excess case. Pretrial
determination, on the other hand, would separate out those cases in which only
a whole take valuation is required from those in which only a partial take valu-
ation is required.

(2) The expense of a full valuation trial in order to determine the right~
to take the excess will be great ccmpared with a pretrial determination that
requires merely a court finding of substantial risk which can be accomplished
by affidavits.

(3) While the parties to a pretrial determination will find themselves
in the ancmalous position of arguing the risk that they will do poorly in their
main case, the parties fto a posttrial determination will find themselves in
the even more peculiar position of having to argue in their main case the op-
posite of their own econamic interests in a gamble on the excessive damage
test. That is, the condemnor will be arguing to the jury that its project
will cause great damages in the hope that the damages awarded will be excessive;
if the condemnor gambles and logses, it will have cut its own throat. Likewise,
the condemnee will be arguing to the Jury that its remainder is not hurt at
all in the hope that the damages awarded will not be excessive; the only way
the condemnee could avoid this dilemme is to waive severance damages altogether
although this would not be fair to him if there are real severance damages.

(4) Early resclution of the right to take the excess, unlike posttrial
resolution, will have the effect of encouraging settlements. Court Commis-
sioner Barry (Exhibit XVIII} of Los Angeles indicates:

[T)he right-to-take issue has been disposed of at various stages. Fre-

guently such an issue is & hang-up for settlement negotiations but once

it is resolved, then the parties are often able to agree on valuation
matters.



The various stages at which we have been able to dispose of the
right-to-take issue have been as Tollows: At time of a first pretrial
conference the issue can often be disposed of by agreement. For exXample,
the condemnor may agree to reduce the size of the acquisition or may
agree to substitute access if that is the problem. Or, the condemnee
may withdraw the issue upon becoming convinced that in & particular
case he does not have a justiciable issue. If there is no agreement,
then dates are fixed for filing of briefs in advance of a non-jury trial.
The investigation and research that is required for a brief brings about
a more informed approach that often results in the issue being conceded.
If it is not conceded then the non-jury trial is had and the appraisal
reports are thereafter prepared on the basis of the court's determina-
tion. Because of the mutuality that has been achieved in that respect,
settlements often follow--usually when the valuation data is exchanged
at time of final pretrial.

The procedures we follow are not being recited in this letter for
the purpose of urging their adoption on a statewide basis but simply
as an illustration of how we solve the problem you have referred to with
reference to the right-to-teke issue and why it is logical that such an
issue be disposed of in the early stages of the proceedings. [Exhibit
XVIII at 2-3.]
Considering the merits and demerits of pre- or posttrial determination

of the right to take the excess, the staff believes that the Commission's

tentative pretrial scheme is superior to a posttrial determination. It should

be recognized that the pretrial determination scheme represents the present

practice, and we see no good reason to change the present practice. While

pretrial determination may require some added costs, these costs are insig-
nificant compared with the trial time and costs for a partial take case where
only a whole take was needed. And the procedural advantages of pretrial deter-
mination--greater settlement possibilities, more ' rational trial positions of
the parties-~far outweigh any procedural disabilities such a determination

would engender.

"Physical Solution" Requirement

In the staff's opinicn, a key provision of the entire excess condemnation
recommendation Is the requirement that the condemnor not take the excess if

the defendant proves that the condemnor has a "reasonable, practicable, and
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economically sound" means of avoiding or reducing the sxcessive damages. A
typical example of this would be provision of substitute access to land- or
water-locked property,

This provision received the general approval of most commentators.
There wers, however, several strong objections to the physical solution pro-
vision. The City of Los Angeles (Exhibit ITI) objected "strenuously" to the
provision, stating that it should be eliminated:

It would appear that the effect of this section is to give the court
the power to compel cities, counties and the state to build roads which
would not otherwise be constructed. The court could require a byread
to be constructed to a land-locked parcel which road may be unneeded
except for the use of one owner. Tha comment points out that the court
should consider matters other than the cost of building the byroad as
compared to the value of the real property. The comment says the court
should "consider gquestions of maintenance, hardship to third persons,
potential dangers and so on." We question whether it is sound govern-
mental policy to give the court the power to make these determinations
rather than the elected or appointed officials who are responsible to
the people. A court may determine that there are no "potential dangers"
from a particular road. However, if the Jjudge is incorrect it will be
the city, county or state that will pay the damages resulting from im-
proper design or insufficient maintenance. ([Exhibit ITT at 3.]

A minority of the Southern Section of the State Bar Committee (Exhibit
XX) also believed that the physical solution provision was undesirsble:

(a) it opens the door to evidence which amounts to second guessing
of the design engineer;

(b) a "reasonable, practicable and economically sound means of
avoiding or substantially reducing the damages" on the property sub-
Ject to the case being tried, may also be one that merely shifts the
damages te the other nearby properties, i.e., as in flood control and
drainage facilities;

(e) it could result in an extensive battle of expert witnesses
presented by both sides, after which the court would have to resolve
conflicting expert opinion on such technical matters as engineering,
drainage hydrology and the economics of various types of construction
in deition to the relative values of other properties. [Exhibit XX
at 4.]



The staff believes the court is fully competent to evaluate and rule
upon evidence of a technical nature and that the beneficial aspects of the
physical solutions doctrine make it worth the risk that the court will make
an unsound decision. The staff does agree, however, that it may be poor
policy to impose liability on the condemnor for any damages caused by the
operation of a court-ordered improvement. Perhaps an indemnity provision
of the sort the staff is considering for incorporation in the compatible use

area should be drafted to provide immunity to the condemnor.

Respectfully submitted,

Nathaniel Sterling
Legal Counsel

-10-



#36.40 | Revised T7/29/70

STATE OF CALIPCRNIA

CALIFOQOQRNEIA LAVW

REVISION COMMISSION
TERTATIVE RECOMMENDATTON
_relatﬂ, 10

EXCESS CONDEMNATION-~PHYSICAL AND FIRANCIAL REMNANTS

CALIFORNIA LAW HEVISION COMMISSION
School of law
Stanford University
Stanford , California 9&305

NOTE: This tentative recommendstion is being distributed sc that interested
perscns will be advised of the Commission's tentative conelusions and esan
make their views known to the Commission. Any comments sent to the Compission
will be considered vhen the C'ommission determinea what recomendatian it vl
make to the Legislature.. :

The Cammission often suhstantially revises tentative recommendaticns as a

‘result of the comments 1t receives. Hence, this tentative recommendation is

not necessarily the recommendation the Commission will submit to the Legislature,
This tentative reccmmendation includes an explanatory Comment to each

section of the recommended legislation. ¥For the most part, the Comments are

written as if the leglslation were enacted. They are cast in this form becsuse

their primary pirpose is to undertake to explain the law as it would exist (if

enaeted) to those who will have occasion to use it aft.er it is in effect.




# 36.L0 Revised 7/29/70

TENTATIVE RECOMMENDATICN OF THE CALIFORNIA
LAW REVISION COMMISSION

relating to
EXCESS CONDEMNATION--PHYSICAL AND FINANCTAL REMNANTS

BACKGROUND

In the broadest sense, "excess condemnation" includes any taking of
property that is not to be actually devoted to the particular public work or
improvement for which property is being acguired. In the more narrow sense
usually intended by courts and legel writers, the term refers only to the
taking of property which the condemnor intends, at the time of the tasking,
eventually to sell or otherwise dispose of to private persouns. Excess
takings of this latter type are generally recognized to fall within one of
three categories, depending upon the situation of tho land and the purpose
of the condemnor: (1} "protective" condemnation, (2) "remnant" condemnation,

"

and (3) “recoupment" condemnation. In protective condemnation, the condemnor

acts to protect the utility, safety, or beauty of o public improvement by
taking adjacent land, sometimes for resale to private perscns on condition
that future owners refrein from deleterious uses of the property. In
remnant condemnation, the condemnor needs cnly a portion of a parcel for the
improvement, but takes the entire parcel to avold leaving a useless remainder
or the payment of excessive severance damages. 1In recounment condemnation, the
condemnor tekes land it considers to be "benefited" by the proposed improve-
ment in an effort to recoup the value of such benefits through resale to
rrivate persons.

This recommendation relates only to the .second of these categories:

1]

"remnant” or "remnsnt-elimination"” condemnation. It does not deal with
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"protective” condemnation as authorized in Califo ‘'nia by Section 1k-1/2

of Article I of the Constitution* and various statutory provisions.A Neither
does it consider the theory or practice of "recoupment" condemmation--an
activity generaslly denounced as unconstitutional for lack of the requisite
public use, benefit, or purpose.

The land actually needed for a public improvement often consists of
only a portion of various individual parcels. This is most often the case
where the location and physical extent of the project are determined by
engineering and functional considerations. For example, condemnation of
only the portions actually required for the construction of 2 new street or
highway often would leave & string of relatively smell, odd-shaped strips
and wedges in private ownership. These "physical" remnants would be virtually
useless in private bands; but, if the entire parcels were condemned, the
condemnor could often consolidate the remnants and return them to private
ownership in usable condition. Occasionally, remnants of epprecisble size
would be rendered economlcally useless if only the portion of the parcel
needed for the public improvement were acquired. This situation arisges,
for exemple, where a large portion of a parcel is landlocked or waterlocked
by a highway or water project. Condemnation of these "financial” remnants
permits the condemnor to avoid having to pay severance danages substantislly
equal to market value and, at the same tiﬁe, aequliring substantially:less than
the entire parcel. Nonetheless, providing the proper scope and a means
of implementing an appropriate authority to condemn such Physical ap’

financial remnants has not proven to be an easy matter for either courts

* The Constitution Revision Commission ha
3 S recommended t -
Bection 14 1/2 as unnecessary. he »-meal of
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or 1egislatures.l

Generally speaking, California's condemnors with any substantial need
therefor have been granted specific statutory authority to engage in remnant
condemnation.2 These statutes vary from agency to agency, often with little
Or no apparent reason for the difference.3 All, however, clearly authorize
takings of physical remnants and takings of this sort rarely cause the
courts much difficulty.h

Moreover, the California Supreme Court has recently held that statu-
tory asuthority for remnant condemnation mey include authority to condemn

"financial" remmants. In People v. Superior Court, commonly known as the

1. The material presented here only highlights the most critical aspects
of the relevant background. For a more complete presentation of this
background, the reader is referred to the background study prepared
for the Commission. See Matheson, Excess Condemnation in California;
Proposals for Statutory and Constitutional Change, %2 So. Cal. L. Rev.
421 (1963). See also Capron, Excess Condemmation in California--A
Further Expansion of the Right to Take, 20 Hastings L. J. 571 {1969).

«. E.g., Code Civ. Proc. § 1266 {city and county highway authorities);
Sts. & Hwys. Code § 10k.1 (Department of Public Works); Water Code
§ 254 (Department of Water Resources), § 43533 (water districts).

3. For example, the remnant-condemnation authority of the following
adjolning flcod control and water districts varies with no apparent
Justification. Compare San Diego County (Water Code App. § 105-6(12))
and Orange County {Water Code App. § 36-16.1); Alemeda County {Water
Code App. 55-28.1) and Santa Clara County (Water Code App. § 60-6.1).

4. E.g., Kern County Union High School Dist. v. McDonald, 180 Cel. 7,
79 P. 180 (1919); People v. Thomas, 108 Cal. App.2d 832, 239 P.24
g1k (1952).



Rodoni caSE,5 The California Supreme Court upheld a remmant taking for the
single purpose of "avoid[ing] & substantial risk of excessive severance or
consequential damages." The Department of Public Works condemned 0.65 acres
of a parcel which exceeded 54 acres in size for the comstruction of a free-
vay through farmland in Madera County. In deing so, however, the Department
had to cut across the only access road to the parcel, rendering it landlocked

and presumably of little economlc value. Fearing that it would have to pay

severance damages for the remainder equal to its originsl market value, the
Department sought to condemn the S5h-acre remsinder under Section 104.1 of
the Streets and Highways Code. That section authorizes the taking of an
entire parcel in the course of state highway construction whenever “the
remainder is to be left in such shape or condition as to be of 1ittle value
to its owner, or to give rise to claims or litigation concerning severance

n
]

or other damage .
6

According to the majority opinion:

Although a parcel of 5k landlocked acres is not a physical
remmant, it is a financial remnant: 1its value as a landlocked
parcel is such that severance demages might egual its value .

There is no reason to restriet . . . [remnant takings to] parcels
negligible in size and to refuse to apply it to parcels negligible
in value.

In the present case the entire parcel can probably be condemned
for little more than the cost of taking the part needed for the high-
vay and paying damages for the remainder. It is sound economy for
the state to take the entire parcel to minimize uwltimate costs.

Under these circumstances excess condemmetion is constitutional.

5. Roy and Thelma Rodoni were owners of the parcels in qQuestion, and the
initial stages of the litigetion were conducted under their names.
See People v. Rodoni, 243 Cal. App.2d 771, 52 Cel. Rptr. 857 (1966).
When the Rodonis® contenticns were upheld by the trial court, the
condemnor petitioned for s writ of mendate ordering that court to
proceed with the trial of the original complaint or in the alternative
for a writ of prohibition forbidding the court from proceeding in
accordance with its original order. People v. Superior Court, 68 Cal.2d
206, 210, 436 P.2a 342, 345, 65 Cal. Rptr. 342, 345 (1968).

6. Id. at 212-213, 436 P.2d at 346-347, 65 Cal. Rptr. at 3u6-347.



The Rodoni decision necessitates substantial revision of California
T
remnant-condemnation statutes. According to the court:

[These statutes] may reasonably be interpreted to authorize only
those excess condemnations that are for valid public uses; namely,
condemnation of remnants [citations omitted] or condemnations

that avoid a substantial risk of excessive severance or consequential
damages.

Certain provisions of the statutes referred to appear clearly to violate
the Rodoni constitutional standards, aswhere authority to take depends only
on a mere assertion of severance damage claims or a mere showing of aamasc
to the remainder.9 Other provisions appear to fall within the Rodoni eri-
teria, as where the condemnor nay take only remainders that are of little

10
or no value to the owner or are in such damaged condition as to require

i1
payment of compensation equal to the value of the entire parcel, but may
fall short of the full scope of remnant-condemnation powers now recognized
by the California Supreme Court. In any case, all of these provisions are

in need of revision to achieve uniformity and to eliminate purposeless dif-

ferences among the powers of various condemnors.

7. Id. at 212, 436 P.2d4 at 346, 65.Cal. Rptr. at 346.

8. Sts. & Hwys. Code § 104.1 {Department of Public Works), § 943.1 {county
highway authorities); Water Code § 254 (Department of Water Resources),
§ 8590.1 (Reclamation Board), § 11575.2 (Department of Water Resources),
§ 43533 (water districts).

9. Water Code App. § 28-16 5/8 (Los Angeles County Flood Control District),
§ 36-16.1 {Orange County Flood Control District), § 48-9.2 (Riverside
County Flood Control and Water Conservation District), § 49-6.1 (San
Luis Obispo County Flood Control and Water Conservation District),

§ 51-3.4 (Santa Barbara County Water Agency), § 60-6.1 (Santa Clara
County Flood Control and Water Conservation District), § 7h-5{12.1)
(Santa Barbars County Flood Control and Water Conservation District);
see also Water Code App. § 28-16 3/4 (Los Angeles County Flood Control
District).

10. 5ts. & Hwys. Code § 10k.1 (Department of Public Works), § 943.1 (county
highway authorities); Water Code § 254 (Department of Water Resources),
§ 8590.1 (Reclamation Board), § 11575.2 (Department of Water Resources),
§ 43533 (water districte).

11. Code Civ. Proc. § 1266 {city and county highway authorities); Water
Code App. § 105-6(12)(San Diego County Flood Control District).

-5a



In the Rodoni deeision, the Court explieitiy recognized the two
problems that have most often been thought to inhere in a broad authority
to engage in remnant-elimination condemnation: (1) the possibility that the
pover will be used coercively by the condemnor in all partial taking cases
and (2) the sub rosa opportunity afforded condemning sgencies to engage in

"recoupment” condemnation. With respect to the first matter, the court

concluded:

We also hold, however, that it [the trisl court] must refuse to
condepn the property if it finds that the taking is not Justified
to avoid excessive severance or consequential damages. The latter
holding will assure that any excess taking will be for a public
use and preclude the department from using the povwer of excess
condemnation as a weapon to secure favorable settlements.

The Court dismissed the question of "recoupment" as follows:

Nor does section 10L.1l authorize excess condemnation for recoup-
ment purposes, as the term is used in those cases that disfavor
it. The statute does not authorize the state to condemn for the
sole purpose of taking lands enhanced by the improvement in order
to recoup that increase in value or for the sole purpose of
developing the ares adjacent to the improvement for a profit.
[Citation omitted.] The department's purpose is to avoid the
windfall to the condemnee and the substantisl loss to the state
that results when seversnce damages to & severed rercel are

equal to its wvalue.



RECOMMENDATION

The authority to acquire physical or financial remnants can be of
substantial benefit both to public entities and their taxpaying citizens
and to the owners of such property. The Commission concludes, therefore,
that public entities should be given such authority but that a procedure
should be provided to assure that the authority will not be abused.
Accordingly, the Commission recommends:

1. Uniform statutory provisions, covering all public entities, should
be enacted to replace the numerous and diverse statutes that now provide
specifiec authority to engage in remnant condemnation. Both the number and
diversity of these statutes lack any justification. On the other hand,
nongovernmental condemnors (essentially public utilities), have no statutory
authority to acquire excess property end no change in this regard is
recommended.

2. Public entities should be given express statutory authority to

acquire both physical and financial remnants by voluntary transactions, to

disposs of the remnonts, ard to credit the proceeds therefrom to the fund
aveilable for the acquisition of property being acquired for the public
project. Inasmuch as this authority would only permit voluntary acquisitions,
it could hardly be detrimental to either side. On the contrary, it could
substantially benefit both the public entity and the property owner. The pro=-
cess of appraising, negotiating, and--if necessary--litigating the elements of
severance damage in a partial taking case often proves considerably more
difficult and costly than determining and paying the fair market value of the
entire parcel. Authority to acquire the entire parcel permits both sides

to avoid this expense. 1In addition, this authority will be of assistance in
cases yvhere the property owner otherwise would be left with property for
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which he has no use and would himself have 40 bear the cost of disposition
of the property.

3. A public entity should be authcrized to condemn the remainder, or
g portion of the remsinder, of & larger parcel of property if it is a true
physical remnant or If the teking poses a substantial risk that the entity
will be required to pay in compensation an smount substantially equivalent
to the value of the entire parcel. The Rodoni decision held that " eondem-
nations that avoid a substantial risk of excessive severance or consequential
damages may constitutionally be authorized." However, it is difficult to
determine what the court meant to include within the term "excessive
severance or consequential damage." The Court seemed to make clear that
total parcel takings are not justified merely (1) to avoid the cost and
inconvenience of litigating damages; {2) to preclude the payment of damages,
including damages substantial in amount, in appropriate cases; (3) to coerce
the condemnee to accept a lesser value for the Property actually needed for
the project; or (4) to afford to the condemnor an opportunity to “recoup"
dendges or unrecognized bemefits by epeculating as to the future’
market for the property. The statutory test should meke it clear that, in
general, a usable and generally saleable piece of property is neilther a
rhysical nor financial remnant even though its "highest and best use" has
been downgraded by its severance or & controversy exists as to its best use
or value after severance. However, if it is totally landlocked, reduced
beneath minimum zoning size, rendered unusable for any of its plausible
applications, or made to be of significent value to only one or a few persons
{e.g., adjoining landowners), it should be considered a "remnant" irrespec-
tive of ite size.

L, The regolution, ordinance, or declaration authorizing the taking

of a remainder, or portion of a remainder, should be given the effect of a
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presumption affecting the burden of producing evidence (Evidence Code
Sections 603, 60L). The basic burden of proof to establish the facts
that bring the case within the statutory authorization should be left
with the condemnor.

5. The condemnee should be permitted to contest the "excess" taking
upon the grounds that the condemnor has a reasonable and economically
feasible means of avoiding the leaving of a remnant that is either un-

useble or valueless.l2

If the court should find that such a practicable
"physical solution" is available, the remainder, or portion of the remainder,
sought to be taken should be deleted from the proceeding.

6. Finally, existing procedures should be clarified by specifying
that either party may obtain & judiclal determination of the right-to-take

issue in excess takings before the valuation trial.

12. For example, condemnees should be permitted to avoid the taking of the
entire parcel where the condemnor, through the taking of access ease-
ments or the construction of access roads or structures, could econom-
ically reduce or eliminate the damage to the remainder. The condemna-
tion of property by a2 public agency to provide access to a parcel
landlocked by its ovn project would be a valid taking for a public use,
end separate proposals have been prepared by the Law Revision Commis-
sion to meke California's statutory authority for such takings explicit
and uniform.



PROPOSED LEGISLATICN

The Commission's recommendations would be effectuated by the

enactment of the following legislation:*

* The Commission is presently engaged in the task of preparing a compre-
hensive statute relating to eminent domain. For convenience, the
legislation proposed here is mumbered with reference to that statute.
It should also be noted that the repealed sectione do not inelude
the many uncodified sections dealing with special districts. The
latter sections will be dealt with at & future time.

=10-



COMPREHENSIVE STATUTE § 420

Division 4. 'The Right to Take

Chapter 7. Excess Condemnation

§ 420. voluntary acquisition of physical or financial remnants

420. Whenever a part of a larger parcel of property is to
be acquired by a public entity for public use and the remainder,
or a portion of the remainder, will be left in such size, shape,
or condltion as to be of little value to 1ts cwner or to give
rise to a claim for severance or other dameges, the public entity
may acquire the remainder, or portion of the remainder, by any

means expressly consented to by the owner.

Comment. Section 420 provides a broad authorization for publie
entities to acquire physical or "financial” remmants of property by

voluntq;ggpransactions, including condemnation proceedings initiated

with the consent of the owner. Compare Section 421 and the Comment to

that section relating to the condemnation of remmants. The language

of this section is similar to that contained in former Sections 104.1
and 943.1 of the Streets and Highways Code and Sections 254, 8590.1,

11575.2, and 43533 of the Water Code [all to be repealed]. Inasmuch as



COMPREHENSIVE STATUTE § 420

exercise of the authority conferred by this sectlon depends upon the
consent and concurrence of the property owner, the language of the seec-
tion 1s broadly drawn to authorize acquisition whenever the remnant
would have little value to its owner {rather than 1little market value
or value to snother cwner) or would give rise to a "elaim" for "damages"
(rather than raise a “substantial risk" that the entity will be required
to pay an amount substantially equivalent to the amount that would be

required to be paid for the entire parcel). Compare Dep't of Public

Works v. Superior Court, 68 Cal.2d 206, 436 P.2d 342, 65 Cal. Rptr. 342

(1968); 1z Mesa v. Tweed & Gambrell Planing Mill, 146 Cal. App.2d 762,

30k P.2d 803 (1956). This section does not specify the procedure to be
followed by the entity irn disposing of the property so acquired. That
matter is provided for by Section 422. See Section 422 and Comment

thereto.



COMPREHENSIVE STATUTE § 421

The Right to Take

§ 421. cCondemnation of physical or financial remnants

421. (a) wWhenever a part of a larger parcel of property is
to be taken by a public entity through condemnation proceedings
and the remainder, or & portion of the remainder, will be left in
such size, shape, or condition as to be of little market value or
to give rise to a substantial risk that the entity will be required
10 pay in compensation an amount substantially equivalent to the
amount that would be required to be paid for the entire parcel, the
entity may take such remsinder, or portion of the remzinder, in

accordance with this section.

(b) The resolution, ordinance, or declaration authorizing the
taking of a remainder, or a portion of a remeinder, under this sec-
tion and the complaint filed pursuvant to such authority shall specif-
ically refer to this section. It shall be presumed from the adoption
of the resolution, ordinance, or decleration that the taking of the
remainder, or portion of the remainder, is justified under this sec-
tion. This presumption is a presumption affecting the burden of pro-

duecing evidence.

-13-



COMPREHENSIVE STATUTE § b2l

(¢) If the condemnee desires to contest the taking under
this section, he shall specifically raise the issue in his answer.
Upon motion of either the condemnor or the condemnee, made not
later than 20 days prior to the day set for trial of the issue of
compensation, the court shall determine whether the remainder, or
portion of the remsinder, may be taken under this section. If the
condemnee does not specifically raise the issue in his answer, or
if a motion to have this issue heard is not timely made, the right
to contest the taking under this section shell be deemed waived.

(d} The determination whether the remainder, or portion of
the remainder, may be taken under this section, shall be made before
trial of the issue of compensation. If the court's determination
is in favor of the condemnee, the taking of the remainder, or portion
of the remainder, shall be deleted from the proceeding, and upon
trial of the issue of compensation no reference shall be made to the
fact that the public entity previously sought to invoke this section
to acquire the remsinder, or portion of the remsinder.

(e} The court shall not permit a taking under this section
if the condemnee proves that the public entity has a reasoneble,
practiceable, and economically sound mesns of avoiding or sub-
stantially reducing the damages that might cause the taking of the
remainder, or portion of the remainder, to be Justified under sub-
division (a}.

wlle



COMPREHENSIVE STATUTE § 421

(f) Nothing in this section affects {1) the privilege of the
entity to abandon the proceeding or abandon the proceeding as to

particular property, or (2) the consequence of any such abandonment.

Comment. Section 421 provides a uniform standard and a uniform
procedure for determining whether property may be taken to eliminate
physical and financial "remnants." With respect to physical remnants, see

Kern County High School Dist. v. McDomald, 180 ¢el. 7, 179 P. 180 (1919);

People v. Thomas, 108 Cal. App.2d 832, 239 P.2d 914 (1915). As to the

concept of "fipancial remnants," see Dep't of Public Works v. Superior

Court, 68 Cal.2d 206, 436 p.2a 342, 65 Cal. Rptr. 342 (1968); People v.
Jarvis, 274 Adv. Cal. App. 243, Cal. Rptr. (19629); People v.

Nyrin, 256 Cal. App.2d 288, 63 Cal. Rptr. 905 (1967); la Mesa v. Tweed

& Cambrell Plening Mill, 146 Cal. App.2d 762, 30k P.2d 803 (1§56). See

generally 2 Nichols, Eminent Domain § 7.5122 {3d ed. 1963); Capron,

Excess Condemnation in California--A Further Expansion of the Right to

Take, 20 Hastings L.J. 571 (1969); Matheson, Excess Condemnation in Cali-

fornia: Proposals for Statutory and Constitutiomal Change, 42 So. Cal.

L. Rev. %21 (1969). This section supersedes Section 1266 of the Code of

Civil Procedure, Section 10%.1 and 943.1 of the Streets and Highways Code,



COMPREHENSIVE STATUTE § L21

Sections 254, 8590.1, 11575.2, and 43533 of the Water Code, and various

sections of special district laws.

Subdivision {a). It should be noted preliminarily that the terms

"larger parcel” and "entire parcel” are not synonymous. "larger parcel”
refers to the original, contiguous, unified parcel held by the condemnee.

See Code of Civil Procedure Section 1248(2); People v. Nyrin, 256 Cal.

App.2d 288, 63 Cal. Rptr. 905 (1967). "Entire parcel" refers to the
entire parcel sought to be acquired by the condemnor; this includes the
part taken for the improvement itself and the remainder, or pcftion of
the remeinder sought to be acquired under this section. The term “por-
tion of the remainder" is used in various subdivisions of this section
to allow for the case in which a taking affecting a parcel leaves more
than one remnant (e.g., the complete severance of a ranch by a highway).
In certain cases, the taking of only one remmant (i.e., "a portion of
the remsinder”) might be justified. The term does not mean or refer to
artifieially contrived "zomes" of damage or benefit sometimes used in

appraisers' analyses.

=16~



COMPREHENSIVE STATUTE § 421

Subdivision (a) undertakes to provide a common sense rule to be
applied by the court in determining whether physical remmants {those of
v1ittle market value") or financial remnants (those raising a "substantial
risk" thet assessed damages will be "substantially equivalent” to value)
mey be taken. The test 1s essentially that stated as a matter of con-

stitutional law in Dep't of Public Works v. Superior Court, supra, except

that the confusing concept of "excessive" damages is not used and

"sound economy" alone, or an estimate as to "sound economy" on the part

of the condemnor, is not made a basis for total-parcel takings. As the
Supreme Court made clear in that decision, such takings are not justified
{1) to avoid the cost and inconvenience of litigating damages; (2) to
preclude the payment of damages, including demages subatantial in amount

in appropriate cases; {3) to ccerce the condemnee to accept whatever value
the condemnor offers for the property actually needed for the project; or (4)
to afford the condemnor an opportunity to “recoup" dameges or unrecognized
benefits by speculating as to the future market for the property not
actually devoted to the public work or improvement. In general, a usable
and generally sclable piece of property is neither a physicel nor financial
rempant even though tta"highest and best use" has been downgraded by its

severance or a serious controversy exists as to its best usge or value

~17-



COMPREEENSIVE STATUTE § 421

after severance. See, e.g., Ia Mesa v. Tweed & Gambrell Planing Mill, supra;

State Highway Commission v. Chapmen, 446 P.2d 709 (Mont. 1968). However, if

it is totally "landlocked" and no physical solution is practical, or
reduced beneath minimum zoning size and there is no reasomable probability
of a zoning change, or rendered unusable for any of its plausible appli-
cations, or made to be of significant value to only one or a few persons
(g;g;, adjolning landowners), it is 2 "remnant” irrespective of its size.

See, e.g., Dep't of Public Works v. Superior Court, supra; State v. Buck,

226 A.2d 840 (N.J. 1968). The test provided by subdivision (a) is the
objective one of marketebility and market value generally of the remainder,
rather than "value to its owner" as specified in Section 420 (which
authorizes the purchase of remmants) and certain superseded provisions
such as former Section 104.1 of the Streets and Highways Code. BSee State

Highway Commission v. Chapman, supra. The term "substantial risk" apd

the concept of "substantial" equivalence of damages and velue are taken

directly from Dep't of Public Works v. Superior Court, supra. Obviously,

those general terms are only guides to the exercise of Judgment on the
part of the court. They are intended to serve as such, rather than to
indicate with precision the requisite range of probavility or the close-

ness of arithmetical amounts.
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COMPREHENSIVE STATUTE § k21

Subdivision (b). Although this subdivision requires a

specific reference in both the resoluticn ani the compleint to

Sectlon 421 as the statutory basis for the proposed taking,
it does not require either the recitation or the pleading of the facts

that may bring the case within the purview of the section. See People

v. Jarvis, supra. The resolution {or ordinance or declaration) is given

the effect of raising a presumption that the taking is justified under
this section. Thus, in the absence of a contest of that issue, the
subdivision permits a finding and judgment that the remainder be taken.
Bowever, the presumption is specified to be one affecting the burden of
producing evidence (see Evidence Code Sections 603, 604), rather than
one affecting the burden of proof (see Evidence Code Sections 605, 606).
Accordingly, the burden of proving the facts that bring the case within
the section is left with the plaintiff (i.e., the condemnor). See

People v. Van Garden, 226 Cal. App.2d 634, 38 cal. Rptr. 265 (1964);

People v. O'Connell Bros., 20k Cal. App. 34, 21 cal. Rptr. 890 (1962).

In this respect, the subdivision eliminates any greater effect that

might be attributed to the resolution { compare Pecple v. Chevalier, 52

Cal.2d 299, 340 P.2d 603 (1959)) or that might be drewn from a legisla-

tive (see Los Angeles County v. Anthony, 224 Cal. Apn.2d 103, 36 Cal.

Rptr. 308 (1964)) or administrative (see San Mateo County v. Bartole,

184 Cel. App.2d 422, 7 cal. Rptr. 569 (1960)) determination or declara-
tion as to "public use."

-19-



COMPREHENSIVE STATUTE § 421

Subdivisions (c) and (d). Remnant-climination condemmation inevitably

raises the problem of requiring both condemnor and condemnee to assume one
position as to the right-to-take issue and an oprosing position in the
valuation trial. Thus, tc defeat the taking, the property owner logically
contends that the rer:inder is usable and valuable, but to obtain maximum
severance damages, his contention is the converse. To sustain the taking,
the condemnor emphasizes the severity of the damage to the remainder, but
if the right-to-take issue is lost, its position in the partial-taking
valuation trial is reversed. Under decisiomal law, the right-to-teke issue

as to remnants has been disposed of at various stages. See, e.g., Dep't of

Public Works v. Superior Court, supra (mandsmus &s ‘o prelirinary asdverse

decision by trial court); Feople v. Nyrin, supra {appeal from cond=mnation

Judgment as to trisl motion to delete remnant); People v. carvis, supra

(appeal from condemnation Judgment as to motion prior to pre-trial to add

remnant); La Mesa v. Tweed & Gambrall Planing Mill, supra {appeal from

condemnation judgment following post-trial asttempt to smead complaint to add
remnant}. To obviate this procedural confusion and jousting, subdivision {c)
makes clear that either party is entitled to demand a de.srmination by the
trial court of the right-to-take issue before the valuation trisl. Moreover,
failure to make such demand shall be deemed a waiver of this issue. Sub-
divisions (c) and (d) make no change in existing law as to the appellate
remedies (appeal from final Judgment of condemnation, rrohibition, mandamus)
that may be available as to the trial court's determination. However, these

-20-



COMPREHENSIVE STATUTE § 421

subdivisions do not contemplate thet results of the valuation trisl as to
values, demages, or benefits may be invoked either in post-verdict proceedings
in the trial court or on sppeal to disparage a determination of the right-to-
take issue made before the valuation trial. Such a determination is neces-
sarily based on metters made to appear at the time it is made and it should
be judged accordingly.

The preliminary hearing will be concluded and a determination reached
prior to the trial of issue of compensation. Where the court's determination
is in favor of the condemnee, the taking of the remainder, or portion of the
remainder should be completely removed from the broceeding. Moreover, sub-
division (d) specifically forbids reference in the valuation trial to the fact
that the condemnor sought to take under this section. Whether specific
evidence introduced at the preliminary hearing mey be used for impeachment or
other purposes at the valuation trial should be determined under the usual
rules of evidence (see below). However, subdivision (d) makes clear that it
is improper to refer directly or indirectly to the resolution, pleadings, or
other papers on file to show that the condemnor previously sought to invoke
this section to take the entire parcel. TFor a somewhat analogous provision,
see Code of Civil Procedure Section 1243.5(e)({amount deposited or withdrawn
in lmmediate possession cases).

Subdivision (e). This subdivision permits the condemnee to contest a

teking under this section upon the grounds that a "physical solution”
could be provided by the condemnor as an siternstive to either & total
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COMPREHENSIVE STATUTE § 421

taking or a partial taking that would leave an unusable or unmarketable
remainder. In at least a few cases, the condemnee may be able to demonstrate
that, given construction of the public improvement in the manner proposed,
the public entity 1s able to provide substitute sccess or teke other steps
that wouldbe equitable under the circumstances of the particular case. If
he can do so, subdivision (e) prevents acquisition of the remsinder. Clearly,
in almost every case, some physieal solution would be possible. Subdivision
(e}, however, requires that the solution also be “"reasonable, practicable,
and economically sound.” To be “"econocmically sound,” the proposed

golution must, at a minimum, reduce the everall cost to the condemnor of

the taking. Thus, the cost of the solution plus compensation paid for the
part taken plus any remsining damages must never exceed the amount that
would be required to be paid if the entire parcel were taken. The court
should, moreover, consider questions of maintenance, hardship to third
persons, potential dangers, end so on, in determining whether the sciution

is also "reascnable and practicable.”

Subdivision (f). Subdivision (f) makes clear that the procedure

provided by this section has no bearing upon the priviliege to sbandon or
the consequences of abandonment. The subdivision mekes no change in existing

law. BSee Section 1255a and People v, Nyrin, 256 Cal. App.2d 288, &3 Cal.

Rptr [} %5‘ (1967) *
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COMPREHENSIVE STATUTE § La2

The Right to Take

§ 422, Disposal of acquired physical or financial remnants

L422. A public entity may sell, lease, exchange, or otherwise
dispose of property taken under Section 420 or Section 421 and may
credit the proceeds to the fund or funds available for acguisition
of the property being acquired for the public work or improvement.
Hothing in this section relieves a publiec entity from complying
with eny appliceble statutory procedures governing the disposition

of property.

Comment. Section 422 suthorizes the entity to dispose of property

acquired under Sections L20 and L2l.



CODE OF CIVIL PROCEDURE § 1266

Sec. . Section 1266 of the Code of Civil Procedure is repealed.

1266~ --Whenever-1and-is-£9-be-condemned-by-a- eounty-or-eity
fer-ihe-egtabliickrent-of-any-sirees-or-highwayy -ineluding-express
highways-and-~freowaysy-and-the-taking-of-a-part-of-a-pareci-ef-and
by-sueh-econdenning-authorisy-would-1eave-the-remainder-theresf-ia
sueh-cige~-eyr-shape~-or~-eondition-as-to-require-cueh- condennor-£o-pay
in-compencation-fer-the-taking-of-cuch-pars-an-amonat-equai-to-the
fair-and-reasonable-value-of-the-vhole-parced;-the-resolution-of
the-governing-body-of-the-eiiy-er-eoundy-pay-provide-for-the-taking
of-the-whele-ef-csuek-pareel-and-uper-ihe-adeption-of-any-suech
regatution-it-ghall-~be-decmed-neeessary-Ffor-the-publie-usey-benefisy
safeiyy-ceonemyy -and-general-welfare-that-such- eondensivrg-aushority

aeguire-the-whele-gf-gueh-pareects

Comment. Section 1266 is superseded by Section 421 of the Comprehensive

Statute.
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CODE OF CIVIL PROCEDURE § 1266.1

Sec. . BSection 1266.1 of the Code of Civil Procedure is
repeealed.

3066+1r--A-eounty-o¥-a-eity-nay-aequire-1and-by-gifs-op-purekase
frem-the-ewper-theroof-for-any-of-the-purpeses-enumerated~in-Seation

1266-p8-this-eeder

Comment. Section 1266.1 1s superseded by Section 420 of the Comprehen-

gilve Stgtute.
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STREETS & HIGHWAYS CODE § 10k.1

Sec. . Scetion 104.1 of the Streets and Highways Code is
repealed.

3BU~1- --Wherever-a-pari-of-a-pareei-of-land-is-te-be-taken-for
atate- iighway-purposes-and- the-remainder-is-so-be-lefi-in-gueh-shape
er-eonditicn-as-to-be-ef-1itdte-value-to-ita-owner;-or-te-give-rise
to~elaime-er-Litigation-ecReeFRinE- ceveranee- er-other-domagey-the
departEcnt-mBay-acqguire-the -whele-pareel-and-pay-sedl-the-remainder
er-EAy-cHekhange-the- same-for-other-properiy-peeded-for-chabe-highway

PUFPOBEE~

Comment. Section 10L.1 is superseded by Sections 420 through 422 of the

Comprehensive Statute.



STREETS & HIGHWAYS CODE § 943.1

Sec. . Section 943.1 of the Streets and Highways Code is
repesled.

942 st --Whonever-a~part -of-a-parasl-of-lard-is~to-be-takan-for
eeunty-highvay-purpesss-and~the -rematindor-ef-push~paronk~is-to-be
refy-in-sueh-shape-ar-esndition-as-te-be-sf-Little-vatue-te-iis-owaery
er-te-give-yvige-fe-elaims -er-litigaticn-eoReeFring-ca¥orange-sr-othar
damagedy ~the-eouRty-may-aaqrire-the-vhelte-pareel-aRd-may-sedi-tkhe
repainder-or-pay-exehange-the-same-fer-obher-preperty~needed-for

esuBsF-highvay-purposesy

Comment. Section 943.1 is superseded by Sections 420 through 422 of

the Comprehensive Statute.
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WATER CODE § 25k

Sec. . Bection 254 of the Water Code is repesled.

25h: - -Whenever-g-pars-of~a-parees-of-lond-is-te-be-taken-Lor
gbate-dam~e¥-vaber-purposes-and-she-remainder-ig-te-be-left-tn-s5uch
shape-er-ecndition-an-te-be-ef-tittle-value-te-its-ovRevy-ar-to
give-ripe~to-claims-er-ritigation-cenecPaing-peverance-or -ethey
damaper-the-departmnent-noy-aeguire-the-whele-pareal-ard-may-seil
the-reppinder-op-may-exehonge-she-sape-fop-nther-proparsy-naaeded

fer-sbtate-dam-or-water-purpesesr

Comment, Section 254 is superseded by Sections 420 through 422 of

the Comprehensive Statute.
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WATER CODE § 8590.1

Sec. . Section 8590.1 of the Water Code is repealed.

8500+ 1+~ -Wherever-a-pari-of-a-pareel-ef-iand-is-te-be-taken
for-purposes-as- set-Fforth-in-Seetion-8500-0f- this-code-and-the
remainder-is-to-be-lefi-in-guek-shape-or-eondision-as-te-be-of
1itile-vaiue-te-it8-oWnery-er-to~-give-rige-o-elaime-or-1itigation
eereerning- ceveranee-or-other-damages ~the-benrd-mey-aequire-the
whele-pareel-and-may-eeil-the-repainder-eor-pay-exchange-she-same
for-other-property-npocded- far-purposes-as-set-forth-in~Beetion

8500-of-this-coder

Comment. Section 8590.1 is superseded by Sections 420 through 422 of

the Comprehensive Statute.



WATER CCDE § 11575.2

- o

Sec. . -Section 11575.2 of the Water Code. is repealed.

115?5-2---Hhenever—a-par%-ef-a-pareel—ef-laaa-is-ta-be-takea
fer-atate-wa%er—develegmeat-puryeses-aaﬂ-the-remaiaﬂer—is—te-be
ief%-ia—sueh-shape-er—eeadi%iea-as-te-be—ef-little-value-te-its
ewaer;-e?-te-gi?e-?ise-ta-elaims-er-litiga%iaa—eeaeerning—aever-
aaee—erhether—ﬂamageg-the-departmeat-may-aeqaire-the-whaie-par-
eei—aad-ahall—seil—the-remainaer-af-shall-exehange—%he-sameafar

ether-pregerty-neeéed—fer—ata%e—water—develapment-purgesaaq

Comment. Section 11575.2 is superseded by Sections k20 through L22 of

the Comprehensive Statute.
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WATER CCDE & %3533

Sec. . cgectiom 43533 of the Water Code is repealed.

43533.--Whenever-a-pars-of-a-pareel-of-land-is-to-be-aecguired
pursuani-te-thisg-ariiele-and-any-poriion-ef-the-remainder-ic-to-be
iefi-in-sueb-schape-or-eopdition-as-to-be-ef-1itile-value-so-i4e
ewnerg-%he-beerd-may-aequire-aaa-seli—sueh—pertiea—ér—may—exehaage
the-came-for-other-preperiy-necded-to-earry-out-the-poverc-ecnferred

en~-said-beards

Comment. Section %3533 is superseded by Sections 420 through 422 of

the Comprehensive Statute.
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[S.F.No.22510. InBank. Feb.1,1968.]

THE PEQPLE ex rel. DEPARTMENT OF PUBLIC
WORKS, Petitioner, v, TIIE SUPERIOR COURT OF
MERCED COUNTY, Respondent; ROY L. RODONI
et al., Real Parties in Interest.

{1a-1¢] Eminent Domain—Uses—Excess Condemnation—Teo Avoid
Excessive Damages: Mandamus.—Mandate must issue to eom-
pel the trial court to proceed with that part of the Department
of Public Works’ svit seeking to eondemn, for purposes of
public economy under Sts. & Hy. Code, §104.1, 54 neres of
& farmer’s land that would be left landlocked by an asso-
ciated condemnation, for highwas purposes, of 0.65 acres of
his land, where the record suggested that the entire parcel
could probably be condemned for little more than the eost
of taking the part needed for the highway and of paying
damages for the remainder; but the excess comlemnation
must be denied unless justified by the avoidance of excessive
severance or eouseqential damages,

[2] 1d—Uses—Provinee to Determine.—It is for the Legislature
to determine what shall be deemed o publie use for the pur-

[1} Right to eondemn property in exeess of needs for a particu-

-lar public purpose, note, 8 ALR.J32 297, Seo also Cal.Jur.2d,

Eminent Domain, §§ 5, 105; Am.Jur.2d, Eminent Downain, § 115,

McE. Dig. References: [1] Eminent Domain, §8%31.5, 184:
Streets, §16; Highways, §43; [2] Eminent Domain, §14; [3]
Eminent Donmain, §§2, 31.1; [4) Eminent Domain, §831.3, 31.5;
Strects, § 15; ITighways, § 44; [5] Eminent Dnomain, § 31.5; Streets,
£15; Tlighways, §41; [6] FEminent Domain. § 31.1; Streets, §15;
Highways, §44; [7] Eminent Domain, § §; Constitutinnal Law,
§85; {8] Enunent Domain, §27; Streets, §145; IMizhwavs, §44;
[8] Eminent Domain, §11; Streets, §15; Highways, §353.5; [10]
Eninent Domain, § 31.7; Streets, § 16; Ilighways, § 49,
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£s]

[4]

[6]

[61

[73

(8]

9]

poses of eminent domain, and its judgment is binding unless
there is no possibility tbat the legislation may be for the
welfare of the publie.

Id.—Nature of Right: Excess Condemnation, ~- Eminent do-
main being an inliereut attribute of =overeignty, constitu-
tional provisions relating thereto merely place lmitations on
ita exercise. Thus, Cal, Const,, art. I, § 1414, while expressly
limiting exeess condemnations for proteetive purposes, in no
way lanits the power of the Legislature to wuthorize excess
condemualtions for other than protective parposes.
Id.—Uses—FExcess Condomnation—Remnants: Te Aveid Ex-
cessive Damages.—Despite its broad statutory language, Sts.
& Hy Code, § 1041, may reasonably be interpreted to author-
ize only those excess condemnations that are valid for public
uses, nanmely, econdemnation of remmants, or eondemmations
to avoid a substantial risk of excessive severance ‘or conse-
guential damages.

Id.—Uses-——Excess Condemnation—To Avoid Excessive Dam-
ages—Cal. Const,, art. I, § 14, precludes excess eondomnations
under Sts. & Hy. Code, §104.1, unless the economie benefit to
the state 13 clear, and the mere avoidanee of the cost of litigat-
ing damages claimed by the condemnee is not suflicient; nor
does the state authorize condemnations for the sole purposs
of tsking lands enhanced by the improvement in order to
recoup thaot increase in value, or for the sole purpose of
developing the area adjacent to the improvement fov a pronz.
Id.—Uses—Excess Condemmnation—Sis, & Ty, Code, §104.1,
providing for excess condemnation, is not an uneonstitutional
delegation of legislative power, sinee the statute contains ade-
quate standards for the guidance of the ageney, and the con-
ditions in Sts. & Hy. Code, §§102, 103 and 104, themselves
providing adeguate siandards governing the necessity of such
eondemnations, have first to he wet,

Id—Who May Exercise—Delegation.—The power of eminent
domain may he delegated by the Legislatore to an adminis-
trative body as long as the delegating statute cstablishes an
ageartainahle standard to guide the administrative agents,

Id. — Uses — Provinee to Determine Necessity. — Sts. & Hy.
Code, §103, by makinz ennelusive the determination of the
Hirhway Commission on the neeessity of taking partienlar
land, thus taking sueh issue outside the seope of jmtieial review,
dnes not infringe the constilutional riphts of the condemnes,

1d.—VUses—Province to Determine What Is a Public Use.—

[3] Ser Caldur.2d, Eninent Domain, §9; Am.Jur.2d, Eminent
Domain, §§ 2,7. '
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The issue of whether a taking of particular land under the
Strects and Highways Code is for a public use is within the
scope of judicial review.

[10] 1d.— Uses — Excess Condemnation — Evidence—To raise an
issue of improper excess taking in eminent domain, the con-
demnees must slow that the condemner is guilty of fraud,
bad faith or abuse of diseretion in the sense that the condemner
does not actually intend to use the property as it resolved to
use it, or that the contemplated nse is not a public one.

PROCEEDING in mandamus to compel the Superior Court
of Mereed County to proceed with the condemnation of three
instead of two parcels of real property owned by the real
parties in interest. Writ granted.

Harry S. Fenton, Holloway Jones, Jack M. Howard, Wwil-
liam C. Deblartini, Charles E. Spencer, Jr., and William R.
7 Xdgar for Petitioner.

Thomas C. Lynch, Attorney General, and Robert L. Berg-
man, Deputy Attorney General, as Amici Curiae on behalf of
Petitioner.

Linneman, Burgess, Telles & Van Atta, L. M. Linneman
and James E. Linneman for Real Parties in Interest.

Fadem & Kanner and Gideon Kaoner as Amici Curiae on
behalf of Real Parties in Interest.

TRAYNOR, C. J—The Department of Publie Works seeks
to compel the trial court to proeced with the eondemnation of
three instead of two parcels of real property owned by the
real parties in interest. Roy and Thelma Rodoni.

The department built a freoway across a farm pwned by the
Rodonis. The farm consists of n southern rectangular pareel
and a northern triangular pareel. The northeast corner of the
former touches the southwest corner of the latter. The free-
way crosses the adjoining corners, taking a tip of each, which
total .65 acres. As a result. the northern pareel of approxi-
mately 54 acres is jandlocked.

In addition to the .63 acres the freeway occupies, the
department seeks to condemn the remaining landlocked 54
acres pursunnt to Streets and Hishways Code seetion 104.1.7
Tts purpose is to proteet the fisc by climinating the risk that

14 ¢ YWhenever n part of a parec] of land is to be taken for State high-
way purpoacs and the remainiler is to be left in sueh shapc or condition
ga to be of little value to its pwnor, or to give rise to elaims or litigation
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exeessive severance damages to the landlocked parcel might be
awarded for the taking of the eorner that provided access to
it. The department points out that if it is allowed to condemn
‘the entire parcel the Rodonis will receive full valne for their
property, the risk of cxeessive severanee damages will be elim-
inated, and ultimately it will be able to reduce the cost of the
freeway by selling the part of the parcel not needed for
freeway purposes.

The Rodonis challenge the exeess condemnation on the
ground that taking property for such a purely economie pur-
pose violates article I, section 14 of the California Constitu-
tion? because such taking is not for a “*public use.”” They
contend that cxcess condemnation must be limited to pareels
that may properly be deemed remnants with respect to which
the public interest in avoiding fragmented ownership eomes
into play. In their view, 54 acres, even if landlocked and of
little value, cannot be deemed a remnant of .65 acres. They
insist that the state pay severance damages for the landlocked
parcel and allow them to retain it, even though severance
damages may be equal tu its full original market value. They
also assert that the exeess eondemnation is prohibited by sec-
tion 1414 of article I of the California Constitution® because
it is not limited to land lving within 200 feet of the freeway.

The trial court deeided in favor of the Rodonis and ordered
the complaint dismissed insofar as it seeks to condemn the
landlocked parcel, It held that to alluw the taking of any land

coneerning severance or other damage, the department may aequire the
whole parcel and may sell the remainder or may exchange the same for
other property needed for State highway yurposes.’’

205)ifornia Constitution article i, section 14: **Private property shall
not be taken or damaged for public use without just compensation having
first been made to, or paid inte court for, the owner, .. ."'

3¢ The State, or any of its eities or ecuntics, may avguire by gift, pur-
thase or condemnation, lands for establishing, laying out, widening, en-
larging, extending, and mnintaining memorial grounils, strects, squares,
parkways and reservations in and about 2 along and Ieading to any or
all of the same, providing land so acouired shall he limited to parcels
Iying whelly or in part within a distance not to excred one hundred fifty
feet from the closest honmlary of such publie works or improvements;
provided, that when pareels whicl lie enly partially within said limit of
one hundred fifty feot only suck partions may be aequired which do mot
excecd two hunilred feet from sail elaosest boundary, anil after the estab-
lishmeat, laving out and ecempletion of such improvements, may convey
any such real estnte thus nenquired anid net necessary for such improve-
ments, with reservations eoneernivg the futare use and oeeupation of such
ezl eatate so ax fo proteet sueh public works and improvements and their
environs anid to prescrve the vicw, appearanee, light, air and usefuli2ss
of such public works.

f*The Legislature may, by statute, preseribe procedure,’’
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pot physically necessary for the freeway would be n taking
for other than the public use and that if section 1041 were
construed to allow such a taking it would be uneonstitutional.
The department then petitioned for a writ of mandate order-
ing the Merced County Superior Court to proeeed with the
trial of the original eomplaint or in the ilternative for a writ
of prolibition forbidding the court from proceeding in
aceordanee with itz order dismissing (he complaint in part.
{See Tide Waler Assve. 0il Co. v. Superior Court (1933) 43
Cal2d 815 [279 P.2d 35]; Financial Indem. Co. v. Superior
Court (1935) 45 Cal2d 395, 379 [289 P.2d 233]); People ex
rel. Dept. Publie Works v. Rodoni (1966) 243 Cal.App-2d 771
[52 Cal.iptr. 857].)

{1a] We hold that section 104.1 validly auvthorizes the
trial court to proceed with the action to condemn the 54 acres.
We also hold, however, that it must refuse to condemn the
property if it finds that the taking is not justified to avoid
excessive severance or consequential damages. The latter hold-
ing will assure that any cxeess taking will be for a public use
and preclnde the department from using the power of exeess
condemnation as 2 weapon to seceure favorable settlements.

[2] It is for the Legislature to determine what shall be
deemed a public use for the purposes of cminent domain, and
its judgment is binding unless therc is no ‘* ‘possibility the
legislation may be for the welfare of the public.”” {Linggl
v. Garovolt: (1033) 45 Cal.2d 20, 24 {2586 P.2d 15], quoting

. University of Southern Cal. v. Robbins (1934) 1 Cal.App.2d
523, 523-526 [37 P.2d 183); see also Housing Authority v.
Dockweiler (1539) 14 Cal.2d 437, 449-430 [94 P.2d 704] ; Luz
v. Haggin (1886) 69 Cal. 233, 303-304 [4 P. 919, 10 . 674];
County of Los Angeles v. Anthony (1964) 224 Cal.App.2d
103, 106 [36 Cal.Rptr. 308); Twolnmne Wafer Powcer Co. v.
Frederick (1910) 13 Cal.App. 498, 503 [110 P. 134].} ‘‘Any
departure from this jndicial restraint wonld result in courts
deciding on what is and is not a governmental funetion and in
their invalidating lexislation on the basix of their view on that
question at the moment of decision, a practiee which has
proved impractieable in other fields.”. (Tnifed Stotes ex rel.
PY.A. v.. Weleh (1046) 327 T.8. 546, 552 [90 L.Ed. 843, 848,
66 8.Ct. 7151.) :

Sections 104.1, 1012, 104.3 and 1046 of the Streets and
Highways Code set forth the purposes for which the depart-
ment may acguire or condemn property net innncdiately
needed or property not plysically needed for state highway
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purposcs, In addition to the cxcess eondemmation authorized
by section 104.1. the department may eondemn property for
nonhigliway publie uses to be exchanged for property already
devoted to such nonhighway uses when the department wishes
to acquire the latter property for hizhway use. (§ 104.2)¢ It
may condemn property adjacent to lighways and other publie
works to be constructed by it and thereafter convey the adja-
eent property to private parties subject to restrietions
protecting the highway or other public use, {§1013.)°% It
may also aequire property for future needs and lease such
property until it is needed. {§ 104.6.)® None of these scetions
Yimits the others, and each ‘‘is a distinet and separate author-
ization.”’ {(§ 104.7.) —_
Section 104.3 is patterned after scetion 1414 of artiele I of °
the California Constitution and, like that section, limits the
property to be taken for proteetive purposes to property lying i
within 200 feet of the publie work. It may be assumed without |
deeiding that the constitutional provision eompelled the statu- il
tory limitation; that the relerence to streets in seetion 1414 |
includes state highways and that protective condemmations i
|

£ Whenever property which is devoled to or keld for some other publie |
wse for which the power of eminent domain mizht be exercised is to be
taken for State bighway purposes, the department may, with tic consent
of the person nr agency in charge of such other public use, condemn, in
the mamc of the people of the State of Californin, real property to be
exchanped with such person or ageney for the real property so to he
taken for State highwny putposes. This seetion does not it the authori-
zation to the department to aenuire, other thom by cendemmation, prop-
erty for such purposes.’’

8¢ The department may condemn real property or any interest therein
for reservations in and about and along and Jeading to any State high-
way or other pulilic work or improvement constructed or {o be construeted
by the department and may, after the establislineat, laying out and com-
pletion of such improvement, convey out {ric] an¥ such real property or
intercst thevcin thus aequired and not necessary for such improvement
with rescrvations coneerning the future use and oeenpntion of such real
property or interest tlherein, so as to protect such publie work and im-
provement ard ils cnvirons anid to preserve the view, appearance, light,
air and nscfulness of sneh publie work: provided, that lond so condeanaert
under authority of this scetion shall he Liwited to paveels Tring wholiy
or in part within a distanee of nat to exeeed one hunidred ffty feet from
the elosest houndary of such public work ar improvement; provided that
when parcels which Tie only partinlly within sieh Jimit of onc hundred
fifty fret are token. only such pertions may he condemned which do not
exceed two hundred feet from said rloscst bomndary, '

€ ¢The nuthority eonferred hy this eode to aenuire real property for
piate highway purposes inclmles autherity tn aceuire for future necds.
The department is authorized to leasn any bands which are held for state
highway purposes and are notb preseatly needed therefor ou sueh terms
end conditions ns the dlirector max Gx winl to maintain and care for such
properly in order to sccure rent therefrom. .. ."°
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anthorized by section 1414 are also limited by it. [3] Sec-
tion 1414, however, does not limit the power of (he Legisla-
ture to authorize cxcess condemnation for other than
protective purposes. ‘‘Beeause eminent domain is an inherent
atiribute of sovereigniy, econstitutional provisions merely
place limitations upon its exereise.’” (People ex rel. Dept. of
Public Works v, Chevalier (1959) 52 Cal.2d 295, 304 [340
P.24 598].) :

Seection 1415 was adopted in 1923 at a time when the va-
lidity of any excess condemnation way doubtful. It was not
adopted to limit the power of eminent domain but to authorize
econdemnations that its sponsors believed would not be per-
mitted under then eurrent rules of constitutional Inw. {1928
Ballot Pamphlet, Argument for Proposed Senate Constitu-
tional Amend. No. 16.) ‘Although it ineludes limitations on
fthe condemnations it anthorizes and to that extent limits the
igtate’s inherent power of cminent domain, it in no way limits
‘those condemnations that it does not authorize. Accordinely,
sinee it only authorizes condewnations for proteetive pur-
poses, it does not restrict condemnations for other purposes.
i (People ex rel. Dept. of Public Works v. Garden Grove Farms
1 (1965) 231 Cal.App.2d GGG, 6653-673 [42 Cal.Rptr. 118]; see
“also State ex rel. Highuway Com. v, Curtis (1949) 359 Mo. 402
{222 83.3W.2d 61]; Statc ex rel. Thomson v, Glessel {1935) 271
Wis. 15, 51-54 [72 N.W.2d 577, 595-597] ; State ex rel. Evjue
v. Seyberth (19G0) 9 Wis.2d 274, 279-281 [101 N.W.24 118,
121-1221)

[4] In section 104.1 the Legislature has determined that
excess condemnation is for a public use whenever remaining
parcels are of little value or in sueh a condition as to give rise
to elaims or litigation concerning severance or other damages.
Although the statutory language is broad, it may reasonably
be interpreted to awthorize only those excess condemnations
that are for valid public uses; namely, condemnation of rem-
_nants (see e.z.. Kern County High School Dist. v. MeDonald
(1919) 180 Cal. 7. 16 [179 . 180] ; People v, Thomas (1932)
108 Cal.App.2d 832, 836 [239 P.2d 914]; In rc Opinion of
Justices (1910) 204 Mass, 616, 619-620 [91 N.E, 573); 2 Nich-
ols, Eminent Domain (3d ed. 1963) § 7.5122 [1], p. 717) or
condemnations that aveid a substantial risk of excessive sev-
erance or conscquential damages. On the record before us, the
taking in the present case is justificd on the latter ground.

Although a parcel of 51 landlocked acres is not a physical

. ———
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remnant, it is n finaneial remmant: its value as a landlocked
parcel is such that severance damages might equal its value.
Remmant takings have long been pansidered proper. ‘* The rea-
soning behind the ‘remnant theory,” . . . is that by limiting
the acquisition to only such parts of the property as are
needed by the particular improvement, fragments of lots
would remain of sueh shape and size as to render them sep-
arately valueless, with the result that the eity would be
required to pay for the whole, althoush it took only a part,
and with the further result that beeause of the laek of such
value, the city would thereafter be deprived of collecting
taxes on these remnants.’”” (Annot., 6 ALR3d 297, 317
(1966) ; see also, 2 Nichols. Eminent Domain (3d ed. 1963)
§ 75122 [1] p. 718.) There is no reason to restriet this theory
to the taking of pareels megligible in gize and to refuse to
apply it to parcels negligible in value.

[1b] In the present ease the entire parcel ean probably be
condemned for little more than the cost of taking the part
needed for the highway and paying damages for the remain-
der. It is sound economy for the state to take the entire pareel
to minimize ultimate costs.

Under these circumstances excess condemnation is constitu-
tional. **The eost of publie projects is a relevant element in
all of them, and the Governnient, just as anyone clse, is not
required to proceed oblivious to elements of costs. [Citations.]
And when serious problems are created by its public projects,
the Government is not barred from making a common sense
adjustment in the interest of all the public.”” (United Staies
ex rel. T.V.4. v. Welch, supra, 327 U.B. 516; 554 [90 L.Ed.
843, 849]; see also Unifed Stales v. Agee (6th Cir. 1963) 322
¥.23 139 ; Boston v. Talbot (1910) 206 Mass. 82, 59 [91 N.E.
1014] ; New Products Corp. v. State Highway Comr. {1358}
852 Mich. 73. 86 [38 N.W.2d 528] ; Kern County High School
Pist. v. McDonald, supra, 180 Cal. 7, 16; People 7. Thomas,

supra, 108 Cal.App.2d 832, 836.) -

_ [6] We need not decide in what specific eases other than
those mentioned the statute authorizes excess condemnation.
It should be emphasized, however, that the economic benefit to
the state must be clear. The cconomic benefit of avoiding the
cost of litizating damages is not sufficient. The statute does
not authorize cxcess condemnation anytime the condemnee
claims severance or eonseqnential damages, To allow such
condemnation would nullify the eonstitutional guarantee of
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just compensation (Cal. Const., art. I, § 14) by permitting the
state to threaten execss eondemnation, not because it was eco-
nomically sound, but to coerce condemnces into aeccepting
whatever value the state offered for the property actually
taken or waiving severanee or consequential damages to avoid
an exeess taking.” .

[6] As so construed section 104.1 is not an unconstitu-
tional delegation of lecislative power. Adequate standards
appear in other provisions of the code. Section 102 of the
Streets and Highways Code requires the Higlway Commis-
sion, before authorizing eondemnation by the department of
any real estate for highway purposes, to make a determination
that the “‘public interest and necessity require the aequisi-
tion’’ and that ‘‘the real property or interest thersin
described in such resolution is necessary for the Improve-
ment.’’¥ Section 103 makes the decision of the ecmmission on
the necessity of the improvement and of the tuking of given
property conelusive.® Section 104 provides 2 nonexelusive list
of various purposes for which property is deemed necessary.1®

TNor does scetion 104.1 authorize excess condemnation for recoupment
purposes, a3 the torm is used in those eases that disfavor it. The statute
does not authorize the state to condemn for the sole purpose of taking
lands enhanced by the Improvewent in ovder to recoup that increase in
value or for the sole purpose of developing the area adjacent to the im-
provement for a protit, (See Annot., 6 A LT.3d 2907, 311-314.}) The de-
partment’s purpose is to aveld the windfall fo the condemnce and the
substantial loss to the state that results when severance damages to a
pevered parccl are equal to its value.

#3trects and Highways Code scetion 102: “In the name of the people
of tho State of California, the department may condemn for State hish-
way purposes, under the provisions of the Code of Civil Procedure relat-
ing to eminent domain, any real property or interest thercin which it is
authorized to ocequive. The department shall not commence any soch
procecding in eminent domain unless the eommission fivst adopts a resolu-
tion declaring that public interest and necessity require the acquisition,
eonstruction or completion by the State, acting through the department,
of the improvement for which the real property or interest therein is
required and that the real property or interest therein deseribed in such
resolution is neeessary for the improvement, *’

PStrects and Hlighways Code scetion 103: " The resolution of the com-
mission shall be eonclusive evidenee: {a) Of the publie neecssity of such
proposed public improvement. (b} That sueh real property or interest
thercin is neeessary therefor. (e) That such proposed public jmprove-
ment is planned or loented in 2 manner which will be most eompatible
with the greatest pulilic good and the least private injury.'*

108trects and Ilizhways Code scetion 104: ¢*The department may
gequire, either in fee or in any lesser estate or interest, any real property
which it eonsiders necessiry for State highwny purposes. Real property
for such purposes inclwles, lmt is nnt limiterl to, real property consilered
meecssary for any of the following purposcs: [Herein are listed such
purposes as righis of way, oflices, parks adjeining the highway, land-
seaping, drainage, maintenance, ete.|*?

.
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Only after these other eonditions are met does section 1041
come into play. ‘

[7] The power of eminent domain may be delegated by
the Legislature to administrative bodies. (Holloway v. Pureell
(1950) 35 Cal.2d 220, 231 {217 P.2d (65].) Discretion eannot
be nbsclute, but ‘‘if the delepating statute estaublishes an
ascertainable standard to guide the administrative agents no
objection can properly be made to it.”” (Wollen v. Bush
(1953) 41 Cal.2d 460, 463 [261 .24 236).) In the Holloway
case we held that standards found in Strects and Iigliways
Code scetion 100.2 governing the discretion of the State High-
way Commission in fixing the location of freeways were suffi-
ciently definite. Section 100.2 authorizes the commission to
approve the location of freeways whenever that loeation ““in
its opinion will best snbserve the publie interest.”” The stan-
dards found in section 1041 are no less definite, and are
similarly constitutional.

{8] The gquestion remains of the scopz of review of the
department's decision to condemn excess property. Section
103 of the Streets and Highways Code makes the determina-
tion of the Hichway Ceommission conclusive on the necessity
of taking partieunlar land. IF the taking is for a publie use and
just compensation is paid, no constitutional rights of the con-
demnec are infringed by making the issue of necessity
nonjustieiable. (People ex rel. Dept. of Public Works v. Cheva-
Uier, supra, 52 Cal.2d 299; see also Rindye Co. v. County of
Los Angeles (1923) 262 U.S. 700, 705-710 [67 L.Ed. 1186,
1193-1194, 43 8.Ct. G89].)

[8] The issue of whether a taking is for a public use,
however, is justicinble. { People ex vel. Pept. of Public Works
v. Chevalicr, supra, 52 Cal.2d 292 The distinetion between
the seope of review of the guestions of publie use and neces-
sity was properly recognized in Peaple ex rel. Depf. of Public
Works v, Lagiss (1963) 223 Cal. App.2d 23, 39 [35 Cal.Rptr.
554] : ‘' The neecssity for the construction of a higliway at the
place designated and in the manner determined by the Com-
mission, together with the amount of land required therefor,
are matters which were conclusively established by the adop-
tion of the resolution [of necessity]. The question as to
whether the land was to be devoted to a public use, however,
as distingnished from private purposes or to accomplish some
purpose which is not public in charaeter, beeame a proper
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issue for the judicial determination of the court.” [10] To
raise an issue of improper excess taking, condemnees must
show that the eondemner s guilty of *‘frand, bad faith, or
abuse of discretion in the sense that the econdemner does not
actually intend to use the property as it resolved to use it”’
(People ex rel. Dept. of Public Works v. Chevalier, supre, 52
Cal.2d 299, 304), or that the contemplated use is not a public
one (sce also People ex rel, Dept. of Public Works v. Lagiss,
supra, 223 CalApp.2d 23, 35-44; Yeshive Torath Emeth
Academy v. Universify of Southern Cal, {1962) 208 Cal.App.
2d 618, 619-620 [25 Cal.Rpir. 422]; County of San Mates v.
Bartole (1960} 184 CalApp.2d 422, 430-434 [7 CalRptr.
5691 ; People ex rel. Dept. of Public Works v. Nehabedtan
(1959) 171 Cal. App.2d 302, 306.305 [340 .24 1053]).
[1e] When, as in this case, the property is not needed for
the physical construction of the public improvement, the ques-
tion of public use turns on a determination of whether the
taking is justifled to avoid excessive severance or consequen-
tial damages. Accordingly, if the eourt determines that the
excess condemnation is not so justified, it must find that it is
not for a public use.
Liet a2 writ of mandate issue ordering the trial court to
proceed with the trial of the ease under the original complaint
in accordance with the views expressed herein.

MeComb, J., Tobriner, J., Burke, J., and Sullivan, J., con-
eurred. '

MOSK, J—I dissent.

‘Whenever an illustration of the voracious appetite of
acquisitive government is desired, the action of the publie
agency here will serve well as Exhibit A.

To state the facts is to decide the ease. Needing slightly
more than a half acre for a public use (657100 of an acre, to
be precise), this governmental departinent seeks to take 54.03
acres of private property which it does not need and cannot
use, Its avowed purpose is to speculate on resale to a private
purchaser.

No further discussion should be required to deeide that the
proposed condemnation is improper. Yet the agency advances
a strange latter-day economiies theory that taking more eosts
less, and cites as authority Streets and Highways Code section
104.1, Tf the section purports to grant any such power to the
state, it is clearly in conflict with artiele I, section 14, of the
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California Constitution, whieh provides that ‘‘Private prop-
erty shall not be taken or damaged for pndlic use without just
compensation having first been made to. ov paid into court
for, the owner. . . .'"" (Italics added.} Clearly no public use
is involved in the taking of the B4 acres, for the land is
admittedly more than 83 times in excess of that actually
required for hichway purposes.

Seetion 104.1, upon which the state relies, provides that
““Wherever a part of a parcel of land is to be taken for state
highway purposes and the vemainder is to be left in such
shape or condition as to be of little value to its owner, or to
give rise to claims or litigation concerning severance or other
damage, the department may acquire the whele pareel and
may scll the remainder or may exchange the same for other
property needed for state highway purposes.”’

A statute must be given a reasonable interpretation. (Peo-
ple v. Murata (1960) 55 Cal.2d 1, 7 [9 Cal.Rptr. 601, 357 P.2d
B33], and eases cited,) It seems clear that when the Legisla.
ture adopted the foregoing seetion referring to ‘‘the
remainder’’ after a taking, it contemplated situations in
which an insignificant remnant might remain. As a leading
authority explains, it is ‘‘not an unecmmon provision-in the
statutes relating to the laying out and wideniug of highways
in force in the eities in which such eonditions exist that, when
part of a parcel of land is taken and the remainder is left in
suech eondition or in such a shape as to be of little value to its
owner, the eity may take the whole and use or sell what it
does not need for the hizhway, it being felt that it will be less
expensive in the end for the city to take and pay for the
whole of such lots and either to devote the remnants to muni-
eipal purposes, or, by consolidating contizuons remnants, sell
them for a fair price, than to engage in protracted litization
over the question of damages to the remaining land with each
owner. If the owner eonsents or if the statute provides merely
that he may surrender the wiole tract if he chouses, no ennsti-
tutional objections can arise, for such a proceeding doubtless
tends to save the public money ; but, if the owner insists upon
keeping what is left of his land. grove consfitntional difficnl-
ties would be encountered if it was attempted to compel him
to part with it. Construing such a statute as lmited in-iis
application to trifling and almost ncgligible remnanis which
would be unsuitable for private use after the part actually
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needed for public use had been appropriated. it would prob.
ably be sustained in some jurisdictions at least as anthorizing
a taking for a purpose reasenably incidental to the laying out
of public ways. Iowever, if the proposed taking savored at all
of a municipal land speendation, an eourt would hesitate to
hold it unconstitutional.”” (Ttalics added; footnotes omitted.)
(2 Nichols on Eminent Domain (3d ed. 1963) § 7.5122¢1), pp.
718-719.)

Such a ““trifling and almost negligible remuant’ eculd
result, for example, from a taking of 54 acres leaving an
irregular half-acre residue; but to reverse that ratio, and
deem 54 aercs to be the remainder of a half aere, is truly a
case of the tail wagging the dos.

The majority coneede that the pareel of 54 acres here is not
g physical remnant. That should end the lawsnit. But then
they advance a novel theory, neither urged by the parties nor
supported by authority, that ‘‘remmant’ refers not only to
geography but also to value,

If s0, an inevitable query follows: “*Value to whom '’ See-
tion 104.1 makes it erystal elear that the eriterion is not value
to the slate, as the majority erroncously assurie; to justifv
taking, the remainder must be *‘of little value fo its owner. ™'
By his resistance the owner here demonstrates that to him
there is more than “‘little value’' in the 54 acres. Even if the
owner did not so eontend, however, the court may take judi-
cial notiee that in the context of California’s current
population cxplosinn, no 34-aere parcel in the state is without
aseendant value. In the case at beneh the purported *“little
value'’ of the 54 acres is attributed to the resultant land-
locked eondition of the properiy. Without deciding whether
any property need ramuin totally inaccessible, property in a
landlocked eondition may readily become marketably valuable
merely by aequisition of an easement for access, or by annexa-
tion of or to adjaeent property,

The sceond clouse of sectinn 1041 sugrests that the exeess
taking must provide a benefit tn the state, Without pursaing
the dubious constitutional aspect of that overly broad provi-
sion, in this instance its application is fallacions: so long as
just compensation for the taking must be puid, by condemn-
ing over 83 times more property than it needs. 'a forfiori the
stafe is paying more than it must neeessarily pay,

The theory of the ageney is that by taking the land not
required for publie use, assertedly of little value, it will
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recoup by resale.! But there is no repeal of the basie laws of
the marketplace when the state beeomes a vendor. If the land
is truly of little value, the state will obtain little return by
way of sale. Thus, there is no significant benefit to the state,
as required by the statute, in depriving the owner of his prop-
erty.

Nevertheless, the majority insist that ‘‘The entire pareel
can probably be condemned for little more than the ecost of
taking the part neceded for the highway and paying damages
for the remainder. It is sound economy for the state to take
the entire parcel to minimize ultimate costs,’’ and again
later, the majority stress ‘‘that the ecomomic bemefit to the
gtate must be elear.’”” While as indieated above, I doubt there
is clear economic benefit 1o the state from this exeessive tak-
ing, fundamentally I find the coneept of economy, rather than
public use or publie purpose,® to be a nnique and unsupport-
able rationalization to justify the seizure of an individual's
private property.® The state relies heavily on Unifed Stafes ox
rel. T.V.A. v. Welch (1043) 327 U.S. 5346 [0 L.Ed. 843, G6
8.Ct. 715], in which 6,000 acres beyond that needed for dam
purposes were taken, and the court there referred to “‘a com-
mon sense adjustment.”’ Factually, however, the case offers
no guidance to us, for the excess land was not resold but was
adapted to public reercational purposes, authority for which
was specifically provided in the T.V.A. act.

What constitutes a public use is basieally a question of faet.
In Linggi v. Garovetti (1953) 45 Cal.2d 20, 24 [286 P.2d 15],

1The recoupment theory has been roundly condemmed in Niehols (2
Nichols on Eminent Domain (3d od. 1003) §7.5122(3), p. 720): ‘fal-
though sanctioned in countries in which the power of the legislature is
not restricted by a writlen constitution,’’ recoupment, which ‘‘involves
the taking of the property of onc person nmd the sale of it to another for
his own private use,’” has not been approved in American Jjurisdictions,
(See also In re Opinion of Justicrs (1U10) 204 Mass. 607 [91 N.E. 404,
27 LR.A. X.5. 483]; Aticood v. Willaey County Nav. Dist. (Tex. Civ.
App. 1051) 271 828,20 137, 141.)

ZAs indieated in Redevelopment dgerey v. Hayes (1954) 122 Cal
App.2d 777, 780 166 P.2d 105], **the more moilern courts have enlurged
the traditiomal definition of publie use to inchude ‘publie purpose.’ ™!
Thus slum elearance was deemed a puhlie purpose, cven thongh after the
taking and demolition of the slums, redevelopment was to be undertaken
by private industry.

qn Cincinnati v. Fesier (Gth Cir. 1020} 33 F.2d4 242, 245, an Ohlie
statete aulhorizing exeess condemnation was criticized: **TL it means
o . that the property may he taken for 1he purpose of selling it at a
profit nnd paying for the improvement, it is elearly invalid.”. . . [Tt
violates the due process chanse of the Constitution.”’ (Afd. in 281 U.S,
439, with the United States Supreme Court refraining from an opinion
on any suhject other than complianee with the statute.)
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this court approved the rule: ““whether, in any individual
case, the use is a publie wse must be determined by the judi-
ciary from the facts and circumstances of that case.” IHere
the trial court, after hearing evidenee and reviewing the faets,
found that tle proposed acquisition was not related to any
public use and was therefore constitutionally impermissible.
The state does not complain of an abuse of discretion, or,
indeed, of erroneous conclusions by the trial court; it merely
maintains tlat no court has the power to review its reliance
on seetion 104.1. To the contrary, however, this eourt held in
People v. Chevalier (1939) 32 Cal.2d 299, 304 [340 .24 598],
that the issue of public use is justiciable in eminent domain
proceedings. .

Section 104.1, as interpreted by the state, would lack any
definitive standards and thus clearly do violenee to the consti-
tutional requirement of due process. The trial eourt noted in
its memorandum opinion that the state’s right-of-way agent,
as a witness, gave as his opinion undesr the provisions of sec-

tion 104.1 *‘the state would have a right to take as much as

one thousand aeres of private property, even though it was
not for a public use.”” If a thousand aeres, why not 6,000
acres as in Welel, or 10,000 or 100.000 acres? If there is any
limitation whatever on the amnount of land the state may take,
without intent to devote it to a public use, neither secction
104.1 nor the majority opinion sugeests the boundaries. Gov-
ernment's cavalier treatment of private property rights,
abjectly approved by the majority, evokes apprehension that
Big Brother may have arrived 16 years before 1084,

Amici curiae have complained that the power of the
Department of Public Works to econdemn any exeess property
without limitation becomes a potent weapon to be used awainst
prospective eondemnees who refuse to sefl at the price offered
by the department. Right-of-way agents, it is indicated,
demand acquiescence in sale of the desired part of the land at
the proffered priee with a threat of a punitive taking of all
the owner’s property. This conld be disregarded as a fanciful
fear were it not for the state azeney’s petition for writ of
mandate, which candidly- admits that denial of the right of
excess condemnation ““will also have important and substan-
tial side effcets upon the herctofore successful policy of
petitioner in negotinting the settlement of land nequisitions.”
We cannot be oblivious to the *‘tremendous power in govern-
ment'’ and the need for “‘a prowing semsitivity fo the
protection of the individual in his relation with govern-
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 ment,”’ as Justice Tobriner has written, {Tobriner, Indi-

vidual Rights in an Indusirinlized Sociely (19G8) 54 ABAMJ.
21,22.)

The majority finally propose this doetrine: “‘the question of
public use turns on a determination of whether the taking is
justified to avoid excessive severance or conseguential dam-
ages.”” This coneept is completely wrong. 1t ignores the key
word : use.

Condemnation is not a neecessary antidote for excessive
damages, since the law has always been clear that excessive
damages are indefensible in any case and under all eireum-
stances, and a ready remedy by trial and appellate courts is
available. {Code Civ. Proc.. § 637, subds. 5 and 6; HKoycr V.
McComber (1938) 12 Cal.2d 175, 182 {82 P.2d 041] [new trial
granted]; Rarreft v. Sowthern Pac. Co. (1929) 207 Cal. 154,
166 [277 P. 481} {reversal on appeal]; Maede . Oakland
High School Dhst. (1931} 212 Cal. 419, 495 [298 P. 987]
[reduction on appeal}; 2 Witkin, Summary of Cal. Law {Tth
ed. 1960) Torts, § 443, PP 1626-1637.) Indeed, that the trial
judge was well aware of his responsibility is indieated by his
written memorandun, noting that if excpssive severance dam-
ages were awarded, the eourt would “‘be remiss in its duty if
it did not reduce whatever amount was execessive.’’ Onee the
word ‘‘excessive’’ is climinated from the majority 's role, we
come to the nub of the problem: the state ageney proposes no
use of the property whatever. but merely seeks to avoid pay-
ing any severance or consequeniial damages even though the
law recognizes such damages a8 being assessable in appro-
priate cases. (Code Civ. Proe., § 1248, subd. 2; 3 Witkin,
Summary of Cal. Law (7th ed, 1960) Constitntional Law,
§ 236, p. 2046.)

1 would substitute for the majority’s rule the following :

© the question of public use or purpose turas en a factual deter-

mination of what the public agency proposes to do with the
property efter acguisition.

FEmploying that test, the trial eonrt found as a fact that the
property was not being taken for a publie use. Since land
speculation is clearly not a public use, tle trial court was
correct. I would therefore affiems the order. )

Peters, J., coneurred.

The petition of the real parties in interest for a rehearing
was denied February 28, 1963, Peters, J., and Mosk, J., were
of the opinion that the petition should be granted.
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STATE OF CALIFORNLA, EXHIBIT 1
CALIFORNIA LAW REVISION COMMISSION
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STANFORD, CALIFORNLA 94305 :
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LEPTER OF TRANSMITTAL

As you know, the Californis Lew Revicicn Camilssion is drafiing
8 casprehensive sminent domain statute. The Commission has vrepared
a tentahlive recammendation desling with condemnation of physical ang
firancial remnants {so-calied excess condesnstion}. A copy of the
tentative reccemendation is enclosed.

The Cammission solicits any couments you may heve on the tenise
tive recomwendation. It is just as important to advise the Comelssion
that you spprove of the tertative recommendstion ag it is to ndvise
the Commisaion of your objecticns or revisions.

Pleass gend yanr view concerning the lentative recommendalica %o
the Comsiscion not later than Decembder 15, 1970,

Siucerely,

Jonn H. leMoully
Executive Secretary
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SUBJECT

CITY OF FULLERTON

D. Reginald Gustaveson DEFT. Legal
Hugh L. Berry DEFT.  Public Works
Eninent Domaln Statute -  DATE  August 31, 1970

his proposal provides the statutes for what we have been

doing over thﬂ past years.. We support this proposales

Two other araas need attention, and you might forward these
tc the Commlssion.

l. Gonstitutional amenﬂment broadaning power of use of
immediate possession, aspecially for public parking lots.

2a Btatutory provision for issuance of writ of assistance
where occupant refuses to vacate premises.

ElBieg



36 .40 -2
STATE OF CALIFORNIA -
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Mr, John H., DeMoully

Executive Secretary

California Law Revision Commission
School of Law

Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

Representatives of the Department have reviewed the Califoraia
Lawv Revision Commission's proposed tentative recommendations
dealing with condemnation of physical and financial remnants
(so-called excess candemnation).

As you are aware, the Department does not have a legal officer
on its staff and legal counsel 1s provided by the Attorney
_General's Office., A Departmental Staff Aviation Cemsultant
has been asaigned to assist the Law Revision Commission on
technical aviation matters.

The Department appreciates the oppertunity of reviewing the
proposed recommendations but does not feel that sufficient
competency exists to make valid recommendations or objections
on the proposals. .

Sincerely,

JOSEPH R. CROTTI
Director =

- Harold H. Woodward
Aviation Consultant

EHW/led
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December 1i, 1970

The Californls Law Revision Commission
School of Law

Stanford University

Stanford, California 9&305

Re: Tentative Recommendation relating to excess’

Condemngtion ~ Physical and Financial remnants

Gentlenmen:

We have examined your staffl!s recammendation relating
to revislons to the Californiea statutes for "excess condemnation”.
Cur comments are as follows:

The recommended revisiong are ambiguous regarding
thelr effect upon Article I, Section 14 1/2 of the Californis
constitution. The report of your staff indicates that the recom-
mendation "does rot deal with 'protective! condemnation®, However,
an smbiguity would exist within the proposed statutes unless
language 1s placed in the proposed legislation, or at least in the
comments, to Indicate that the right to acquire property to protect
the prnposed public improvement is not affected by the proposed ‘
gecticas.

We believe that Section 14 1/2 provides needed flexibility
in planning public improvements, particularly streets. The impact
of a street improvement upon the abutting properties in the crowded
portions of the city end the impact of such abutting properties upon
the street imnrovemant cannot be fully appreciated until the street
is completed., For example, s project to expedifte the flow of
traffic through a major intersection may be partially frustrated if
sight clearance within a corner property is not preserved. There-
fore, the traffic engineers may desire that a large portion of the
corner property be kept free of improvements. The amount of land to
be so restricted is not always known until the job is complete.
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Another example of the need for taking for protective
purposes is where vehicle access to the abutting street should
be eliminated. A driveway near the improved intersection nay
. cause an extremely dangerous situstion which did not exist in
the before condition because traffic proceeded at a much lesser
Speed. If the City merely acquired the right of vehicle access
it would pay substantial severance dameges; particularly if the
property were suitable for service station purposes. If the
property were used for service station purposes before the improve-
ment, the buildings may continue to be used by the owner for low
grade commercial purposes. In meny cases it 1s desirable that
the City acquire the entire property, destroy the existing improve-
ments and dispose of the property for a use beneficial to the
neighborhood and not harmful to the street use. o

In other words, we believe that Section 14 1/2 is
necessary, elther within the Constitution or in legislation.
Your staff's report states that the Constitution Revision Commission
has recommended the repeal of Section 14 1/2. If so, we believe
en equivalent section or sections should be placed within the
Codes., Otherwlse, this city and other citles may be forced to
condemn rights within real properties which substantially cripple
the property, and yet leave the remainder availsble for private
use, This use will be marginal and, as a result, will bdlight the
property, and cause detrioration in the surrounding neighborhoods.
To prohibit such use may exceed the City's police power. The
exercise of the power of eminent domain mey be necessary for such

purpose.

: Your staff's report recognizes two major reasons for
Tremmant” condemnaticns., They are that a number of substandard
size paercels which are "virtually useless” by themselves could be
consolidated by & condemnor and returned to private ownership in
useable size. The report further points out that properties
"reduced benesth minimum zoning size" may properly be subject to
remnant condemnaticn. Certeinly we agree that these are valid -
reasons for permitting remnant condemnation. We disagree, however,
that the remnant should be "virtually useless" before such condemn-
ations are permitted. Such scquisition should be permitted if the
usefulness of the remainder 18 so impaired as to cause the remainder
to be only marginally useful or to become a "nulsance” to the com-
munity. Purther, the proposed Code sections do not indicate that
remnant taking to eliminate under-sized parcels is permitted.
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With respect to the "virtually useless" test many sub-
standard size parcels are not useless to the private owner. They
may be used for news stands, hamburger stands or other substandard
commercial uses., If in a residential area, they may be used for
long end narrow houses. These may be profltable uses to an owner.
They also may be permitted under a strict interpretdtion of a
zoning ordinance., Nevertheless, they may be seriously detrimental
to the surrounding neighborhood, whether it be commercial or
residential.

We suggest that further study be given to this problem.
We recommend thet cities and counties not be prohibited from
dealing wlth this problem as necessary to prevent detrioration of
thelr neighborhoods. -

The City cbjects strenucusly to subsection E of proposed
Section 421, It would appear that the effect of this section is
to glve the court the power to compel cities, counties and the
state to bulld roads which would not otherwise be constructed.
The court could require a byrcad to be constructed to a land-locked
parcel which road may be wineeded except for the use of cne owner.
The comment points out that the court should consider matters
other than the cost of bullding the byrcad as compared tc the value
of the real property. The comment says the court should "consider
guestions of maintenance, hardship to third persons, potential
dangers and so on.” We question whether it is sound governmental
policy to give the court the power to make these determinations
rather than the elected or gppointed officlals who are responsible
to the people. A court msy determine that there are no "potential
dangers” from a particular road. However, 1f the judge is incorrect
1t will be the city, county or state that will pay the damages
resulting from improper design or insufficient maintenance.

Subsection E of proposed Section 4231 should be eliminated.

We also believe that some consideration should be given
expressly authorizing condemnation of an entire building when a
portion oniy of it is located within the proposed street right of
way. This is & type of "remnant condemmation which is often
necessary in older sections of this city. Often a building lying
partielly within and partially outside of s right of way should be
demclished rather than remcdeled. However, the remainder of the
land 1s suitable for future development and should noct be acquired
a8 a remnent or otherwise., The City of 1os Angeles has been meking
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such building remnant scquisitions without specific statutory
authority. We do not know what the effect of enacting Section 421
would be upon such acquisition. :

We belleve that there should be a conclusive presumption
avallable to allow the scquisition of a bulilding remnant. We
feel this is needed because: (1) It is extremely difficult for
the City to perform remodeling on a remainder of a bullding. In
the past, we have recelved cooperation from owners. They have
done this work at the expense of the City. Absent such cooperatlon,
the problem of the Clty contracting to do work of a private
ngture and designed for private purposes is extremely difficult of
solution. (2) The question of liability for loss of personal
property or for injury to trespassers should the building be "cut
and shored" and not closed up, is serious and not settled; and
(3} The existence of an old and poorly oriented or mis-oriented
building upon a remainder of & lot will adversely affect the
neighborhood.

As your staff points out, the leading case on this issue
is the "Rodoni" case. That case arose in a rural ares of this
state, ~Speclal consideration should be glven to the problems faced
by government in the urban areas. Excess or protective acquisitions
are of greater necessity in cities than in rural areas. Such
condemnations should be permitted even though the "substantially
equivalent” test is not satisfied, :

Yours very truly,
ROGER ARNEBERGH, City Attormey

NORMAN L, ROBERTS
Deputy City Attorney

. By
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November 23, 1970

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
School of Law

Stanford University

Stanford, California 95403

Dear Mr. DeMoully:

Thank you for your letter of November 16, 1970, in which you
enclosed a copy of "Tentative Recommendation Relating to Excess
Condemnation--Physical and Financial Remnants."”

My comments are as follows:

1. Pfoposed §420. There should be no problem here since the
express consent of the owner is required.

2. Proposed §421 {a). By what test or in whose opinion will it be
determined whether "substantial risk" exists which would require
the public entity tc pay compensation substantially egquivalent to
the cost of the entire parcel? The same guestion arises as to the
size, shape or condition of the property.

3. Proposed §421 (b) {c) {d) (e). This section deals with the
procedure for condemning remainder property and when the issues

may be raised and by whom they are determined. It seems to me

that leaving the gquestion as to whether a remainder parcel may or

may not be taken for determination by the Court before the trial

and before all of the evidence is submitted is premature and inadequate.
I would offer this alternative for committee consideration. _

If a condemnor desires to condemn a remainder parcel or any portion
thereof and if that determination is challenged by the condemnee, why
not let the matter go to trial, toc a court or jury, as demanded,

with the mandatory issues relative to the following:

{a} The value of the whole parcel.

{b} The value of the remainder parcel after the taking (severance
damages) .

{c) Any curative work that can be done to minimize damages to the
remainder parcel and the cast of such curative work. -

(d) RBenefits to the remainder parcel.
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If the curative work is less than the severance damages, it seems

to me that the answer has been given in economic or financial terms.
The Court would be required to make the award that costs the public
agency the lesser of the two alternatives of (1)} taking the entire
parcel or {2) allowing the public agnecy to do the curative work for
the remainder parcel retained by the condemnee. If desired, benefits
could be eliminated from consideration since it might be the most
conjectural.

Paragraph (f) of §421 is all right as drafted. N

4. Proposed §422. My only suggestion here would be to change the
word "may" to "shall” in line 2, making it mandatory to apply any
receipts from excess condemned property to the fund from which it
was obtained. In my opinion, receipts from the sale of property
should be returned to the acquisition fund so that (1) the public
agency might obtain an exact and accurate idea of the cost of the
property (2) the temptation to use receipts to the condemnation fund
would be avoided or at least delayed. If the funds were needed for
other uses the body responsible for the funds would have to transfer
them to some other fund or reappropriate them for another acquisition.
In my opinion, this would result in better control of the fund.

Could vou advise if any of the committee members represent public
agencies?

wWhile on the subject of condemnation, some time ago we corresponded
relative to CCP §998 and the fact that it does not apply in eminent
domain proceedings. It is my recollection that you advised that
certain public agencies in the Los Angeles area objected to the
extension of this statute to cover eminent domain proceedings. Could
you advise why these agencies take this position qarnd the name and
address of those individuals known to you who feel this way?

Thanking you for your consideration in this matter, I am

o - V:ry truly yours )
- : *%» N .
2 4 7V Vg 3

D. FLITNER
City Attorney

JDF/jes
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« . OF CALIFORNIA MARTIN HUFF, Execufive Officer
FRANCHISE TAX BOARD
SACRAMENTC
ugust 26, L%70
Califormia Law Revision Cundission
School of Law
Scanford Univegsiiy
Stanford, TR 54305
Gent.aemen:
We have rewieswsd vour tentative recommendation for the
revisicn of California’z laws dealing with excess con-
demnstion and the guesiions of physical and firancial
remnants.
This department has no direct inferest in the problems
invelived with the use of the powser of eminent domain
and therefors we have no comeni on the technical as-
pects of the revisions you have proposed. Thase
revigsions may indirectly affest the adminigtration of
the tax laws by aliminating some of the problems in-
volved in accsunting for the prooesds of condemnation
salew., The proposed yevisioens inznofar as they will
gliminate these problomu have wur approval.
Very htruly yours,
<
o i
i-m.r{*./#mr‘”‘[ { - -

Mapiin Hm_ "
Executive Officer
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ROOAM 500 WELLS FARGO BAXK BULLDING
FIFTH STREET AND CAPITCL MALL. SACRAMENTS 95814

November 24, 1970 N

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
Room 30, Crothers Hall

Stanford, California 94305

Re: Tentative Recommendation Relating
to Excess Condemnation

Dear Mr. DeMoully:

This is ro express our objection to the tentative
recommendations of the Law Revision Commission relating to
excess condemnation., Specifically, our objection is to
proposed Section 421{a} wherein authorization to condemn
excess land is denied absent a showing of & substantial risk
that the condemning agency will be required to pay in compensa-
tion an amount substantially equivalent to the amount that
would be regquired to be naid for the entire parcel.

It 1s our view that the language of proposed Section
421 (a) may reasonably be construed tc require a showing that
severance or consequential damages might be found to exceed
95 percent or move of the value of the remainder or portion
of the remainder snught to be condemned as excess. Such a
requirement is too stringeni and not necessary to protect land
owners from possible abuse of the power of excess condemnation.

We believe the better rule to be that set forth in
People v. Superior Court, 68 Cal.ld 206, wherein the Supreme
Court declared excess condemnation of financial remnants
authorized to "avoid a substantial risk of excessive severance
or consequential damages'.

While the Supreme Court does not define "excessive
severance or consequential damages', it does appear that such
damages may be something less than the substantial value of the
remainder sought to be acquired as excess.
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Executive Secretary Page 2
California Law Revision Commission

It is reasonable to conclude that the court aveoided
defining "excess severance or consequential damages" recog-
nizing that what constitutes eo¥zsess severance or consequential
damages will necessarily varv as do the facts of those cases
wherecin excess condennation is scught, Rather than attempting
to narrowly define excessive severance and consequential damages,
the court sets reasonable limitations on the power of excess
condemnation, namely, that fhe economic benefit to sthe state
must be clear; that neither the zconomic benefit of avolding
the cost of litigating damages nor the fact that the condemnee
claims severance damages is sufficient to authorize excess
condemation,

We are also concarmned that some confusion may result
from use of the terms "'larger parcel” and “entire parcel' not-
withstanding that these terms are defined in the comments to
section 421(a). 1t is suggested, therefore, that consideration
be given to incorporating appropriate definitions of these
terms within the section itself.

Very truly yours,

THOMAS C, LYHCH
Attorney General
o —A{I

oy

.?fqu '/,_f

e Deputy Attorney General

JMM/ <
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EXHIBIT VII
iE OF CALIFORNIA—BUSINESS AND TRANSPORTATION AGENCY

DEPARTMENT OF PUBLIC WORKS

LEGAL DIVISION

1120 N STREET, SACRAMENTO 95814

October 23, 1970

_Mr, John H. Deboully
Executive Secretary
California law Revislon Commlssion
Stanford University
Stanford, Caliifornia 94305

Dear Mr, DeMoully:

In pe: "entative Recommendation Relating o Excess
Condemnation - Physical and Financial Remmants

The Depaitment wishes to take this oppertunity to comment in
writing on the tentative recommendation relatlng to Excess
Condemnation-Physical and Pinancial Remnants, revised July 29,
1970. As previously verbally stated at the Commission's
meetings, the major objection of the Department relates to
the test set forth in proposed Section h2i(a) to the effect
that & condemnnr may only take, as excess; a remalnder when
there 1s substantial risk that the entity wlll be required

to pay in compensation an amcuht substantially egquivalent to
tne before value as part of the entire parcel. In the first
instance, the Department feels that such a test is entirely
artificial in that even landlocked property will retaln some
residual value, if but only for speculation under the current
California real estate market. The Department feels that the
test, as distingulshed from the holding of the Rodoni decision
{Pecple v. Superior Court, 68 Cal.2d 205) is not only more
reaiistic but is broad enough to cover the various insiances
where present Streets and Highways Jode Section 104.1 could,
under present law, be constitutionally appiied. The Rodonl
test, if codifiled, would allow the condeumor to take a remain-
der where there was & substantial risk that the entity would
have to pay excesslve severance damage and where the economlc
benefit to the condemnmor was clear.

One example of such application which the Department was
prepared to test before the case settied, occurred in the San
Joaquin Valley. A relatively smell remainder from a large
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ranch was lsolated by 2 freewny raking. Discovery revealed
that the owner would claim severancs damasge under the theory
of the Cozzz caze (People v. CJozza, 143 fal hipp.2d 661) which
would have reduced the slter value of the remainder to leass
than $200.00 per scre. ‘These zliepsd darages conslstad of
releveling the acreage in the 1soiated remminder and completely
revamping the irrigetion system of the entire ranch to provide
weter to sald pemeinder., Those dameger did not Include the
considerebie extra cost to the State to provide faclilitles
under the freeway to accommodate wtilizatlon of the lsolated
remainder with the moin rench. The sadjoining owner whose
propervy adjoined said remalader ir the after condition would
abut an interchange andé was in opposition to any provislon of
access to the isolated remainder through his property on the
basis that such would interfers with its future commercial
potential, He did indicate, however, that if such a road was
not sought to be imposed upon him, he would settle his case
and acguire the relatively smell isolated remainder from the
State for epproximately $500.00 per acre., He wes in a partic-
ulariy favorable position to utilize thies remainder because

in connection with his existing acreage, 1t would not have to
be releveled nor would his irpigetion system have to be
revamped since he had direct asccess to water on his property
nor would his uvtilization require facilities to be provided
under the freeway. The Department feels that this is a clear
case for the constitutional utilization of Streets and Highways
Code, Section 1C4.1, tc obvlate the risk of the payment of
axcessive severance danege for the clear economic benefit of
the public. This and other opportunities for constitutional
application of present Streets and Highways Code Section 104.1
would be prevented by the codiriecation proposed in Section 421.

™e above sxample pointa out the dilference belween the
Commisaion's -theaory and what we believe to be the theory in

the Rodenl case. That is, even though a remainirg parcel is
net Twalveless® there may well be a very substantial risk that
excessive severance damagee (those which do not actually exist)
will be imposed wpon the condemmor. The basic theory behind
the broad theory of excess teking is that, assuming both sides
to be honestly appralaing the remining propecly, therels a
difference of oplnion =8 to its value. If the condemnee 1s
actually correct and the Jury reburns a verdiet on the condemnor's
testimony, then the condemnee has sustained a substantial loss,
On the other hand, if the condemnor ia correct but the Jjury
belleves the condemneef’s %estimony, the condemnor has sustained
a subgtantisl loss. It would sedm that in this situation, the
risk of loss should be on the condemnor which can only be accom-
plished by permlitting the condemmor to take the excesa property.
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The Department takes particular exception to the comments on
subdivisions [c) and {d) of proposecd Section 421 relating to
the position taken by the condemnor under present law in con-
tested excess taking casss., Far from emphasizing the severity
of the damsge to the remalinder, 2z condemnor merely emphasizes
the severity of the rigk that it wlll have to pay excessive
severance damage. The condeumor’s position, et all times, 1s
that actually the damages are not as severe as the property
owner will claim. Thug, in the casle example above, the con~-
demnor was prepared to prove, at the larger parcel hearing,

that even if it did construci expenalve improvements under

the freeway tc facilitate ths isolated vemainder and was forced
to pay by Jury verdict the hesvy cost claimed to refurbish the
irrigation system, Uhat prodbably the owner after trial would
never so utilize the remainder as clalmed bui would pocket

the damages and the underfreeway facilities would hawve gone
unused, Under the lsw apulicablie to the valustlon phase of

the case an offer by the adjoining ocwner to buy the remalnder
at a certain price could well have been held inadmissible and .
the relevant offer was what the adjoining property owner was
willing to pay the State for the severed remainder in return
for not seeking to impose a roadway on his potential commercial
frontage. Thus, the Department took the position that if 1t
tried the condemmation case with the remainder exciuded from
the taking, under the evidentiary and legal rulings applicable,
it would have run a substantizl risk of paying severance damages
over those which would actuslly have been suffered by the owner.
This evidence was contemplated to be presented not by an apprals-
er but by attorneys and right ol way agents with the Department
experienced in the expoaures i similar fact situations.

Section 421(c} provides that the wotlon for a hearing on the
rigkt to teke the excess must be made no iater than 20 days
prior to the day set for trial of the issue of compensation.

It would seem that if fhe condemnee must contest the taking in
his answer that the motion for a bifurcated trial should be
made at the time of the request for setting (that is when the
at 1ssue memorandum is filed}. The bifurcated hearing should
bhe held as early a8 possible fo avold the expense of preparing
for one trial and actually having a different triel. This will
also insure that trial dastes will be predictable and continuances
not necessary since the larger parcel issue may be settled well
in advance of the date set for the valuation phase of' the case,
Moreover, after this issue is disposed of, settlement possibli-
jties may be more fully explored without incurrence of prepara-
tion expensze.
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Should the present test set forth in proposed Sectlon 421(a)

be retalned, the Department feels it desirable that if the
property owner 1ls golng tc contest a proposed excess taklng,

as part of his contesting pleadings, he be required to state
his position of the before value of the remainder as part of
the whole and the after wvalue. Under the test of the Commlssion,
1f the condemnee is not goling to claim that the remalnder, in
the after condition, is valueless, he must unfortunately win.
Under the Commission's test, the property owner is afforded all
the advantages in that he can clalm 90 to g5 percent damage to
the remainder and defeat the proposed excess taking. For the
e¢lear economic benefit of the public, he should at least not

be afforded the additional advantage at the valuation trial of
claiming the additional 5 to 10 percent damage he did not claim
1n the bifurcated hearing on the proposed excess taking. The
second sentence in the proposed statute 421(d) would permit the
condemnee to claim a value of the remainder in the hearing on
the right to take and then in the valuation phase to testify
that the remsinder was valueleas,

Ohviously, where the relevant issue to be litigated iz risk

of & Jury verdict as to valuation rather than actual valuation,
the spectrum of relevant and admissible evidence is consider-
ably broader than that admissible in a pure valuation case,

It occurs to the Department that the Supreme Court gave very
sareful consideration tc the entire issue of excess taking and
expllcitly found that there probably were areas where excess
taking was conetitutionally justified for the public beneflt
even though, unlike the facts of the Rodonl case, the remainder
was not rendered virtually valueless by the proposed taking and
construction. In the proposed codification, the Commlssion
would foreclose the application of excess takings in the areas
envisiocned by the Supreme Court to be conatitutional and in

the public interest.

Very truly yours,

ROBERT F. CARLSON
Assistant Chief Counsel

Enc. 20 coples
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John H., DeMouilly

Executive Secretary

California Law Revision Commission
School of lLaw

Stanford University

Stanford, Califormia 94305

Re: Excess Condemmation
Dear Mr. DeMoully:

I have your recent letter transmitting the proposed draft of
legislation on excess condemmation. We appreciate the opporx-
tunity to review this matter and to comment on its provisions.

As you know, our interest in this subject is related to the
condemation of property for street and highway purposes.
Existing law on this subject is, of course, well defined and,
as indicated in your brief, has been extensively interpreted
by the Courts. In this respect, we note that the thrust of
your proposal is to extend some of these principles to the tak-
ing of property for other public purposes.

1t is our opinion that this would be a worthwhile objective
insofar as uniformity of the law is concerned. At the same
time, however, we are concerned about the potential effect of
the repeal of Street and Highways Code section 104.,1., This Code
section has been extensively reviewed and interpreted by the
California Supreme Court in the case of People vs. Superior
Court, 65 Cal.Rptr. 342. The repeal of this section could serve
to negate the effect of this substantial body of law.

In this respect, we would ask that Street and Highways Code

section 104,1 be retained in the law and not repealed as proposed
by your draft, I am sure that this could be accomplished without
affecting the other beneficial provisions of your proposed draft.
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At the same time it would provide certainty and continuity in
the law dealing with the important street and highway program.

We will appreciate your giving this recommendation your earmest
and serious consideration in conjunction with this proposed re-
vision,

Sincerely,

VIRGIL P. ANDERSON, Manager
Govermmental Affairs Department

VPA:sy
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BLADE & FARMER

ATTORMEYS AT LAW
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PEARY M. FARMER IBS0 LINCOLN STREET AREA COOK D18
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August 25, 1870

Mr. John E. DeMoully

Executive Secretary

California lL.aw Revision Commission
Stanford University

Stanford, California 94305

Re: Tenitive recommendation relating to excess
condemnation - physical and financial remnance

Dear Mr. DeMoully:

I have reviewed the proposal revised July 29, 1970,
and find it to be unacceptable in several respects.

First, whether the courts agree or not, I believe that
Section 14 and 1/2 of Article 1 and related legislation are
inconsistent with the PFederal Constitution, in theory, if not
in fact. Private property, in my opinion, should be subject to
public taking, only where necessary for a public project. I
have strong reservations about redevelopment taking. I note
rapid growth of the acquisition and sale of property
by the Division of Highways. Presumably other agencies are
similarly engaged in greater or lesser degree. Such agencies
with their.extensive engineering staffs are capable of render-
ing a particular taking of a character where the remainder falls
within the present definition and is slated for acquisition or
not, simply by granting or denying access or in the manner in
which construction is designed. In other words, a real estate
program, i.e., the acquisition and sale of land and with a
credit reaulting from profit can be "managed” by engineering
cooperation. Placing the burden of proof on the land owner,
eliminates the possibility of redress for all but the well financed
land owner in situations where it can meet engineering challenge
with engineering challenge. Even so, most superior court judges
will accept the administrative decision as final.

The decision to take a remnant of property because the
land owner might receive a "windfall” resulting from its
proximity to the project is grogssly discriminatory against
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such land owner a portion of whose land is needed as compared
to the land owner in the same vicinity nco portion of whose land
is required. The land owner should have the first right of
decision, not the condemnor. If the land owner determines

that the remainder of tae land is damaged by severance, loss

of access or other cause resulting from the taking and construc-
+ion of the improvement in the manner planned, he can and may
make a claim by his pleading. When he makes such a claim, the
condemning agency then cught to be able to determine whether

it is feasible or practical from the standpoint of the agency
as representative of the taxpayers to relieve or minimize

the claim by providing substitute facilities, payment of the
claim or in the alternative acguisition of the entire parcel.
The agency should be required to make such a determination and
when it has done so, then such a determination might be deemed
prima facie correct. In other words, a land owner should be able to
challenge the determination having access to the basis for such
determination and submit the same to the court for decision
with the burden of procf upon the land owner. However, in those
gituations in which the land owner is willing to abandon a
claim for severance in order to retain the remainder, there is,
in my opinion, no justification legally or morally for the
agency to acqguire his property.

specifically, I would rewrite your proposed Section 421
as follows:

n421{a) wWhenever a part of a larger parcel of
property is being taken by a public entity through
condemnation proceedihgs and the owner of record claims
by his answer severance damage to the remainder, the
public entity shall have ? days after the service
and filing of such answer within which to elect one of
the following courses of action: (1) Determine that
the size,shape or condition of the remainder will be
such that severance damage theretc will be caused in
guch amcunt as to be substantially equal to the value
thereof as part of the whole; (2) That severance damage
will be caused to the remainder which can be minimized or
ameliorated at a lesser cost than the acquisition of
such remainder by making substitute access rights and/or
structures available thereto; {3) That it is not to
the best public interest to acquire such portion or to
revise the nature and extent of the taking as provided
by subparagraph (1) and subparagraph 2) above. If the
public entity elects to proceed pursuant to {1} or {(2),
it shall manifest the same by appropr.ite amendment to
its complaint. If it shall fail to make such amendment
within said period of time, it shall be deemed conclusively
to have elected pursuant to (3}.
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(b} (This subparagraph need not be revised.)

{c) If the condemnee desires to contest the taking
under this section of a remainder he shall do so by
written obiections t¢e the proposed amendment to the
complaint. Upon the filing of such written objections,
the court shall set the matter down for hearing after
first afforiing the parties adequate discovery. If the
condemnee doxs not file written objections to the proposed
amendment to the complaint, his right to contest the
taking pursuwant to this section shall be deemed waived.

{d) {This subparagraph neced not be revised.)

(e} 7The court shall not permit the filing of the
amendment to the complaint under this section if it
shall find that the public entity can reduce or
ameliorate damages to the portion not being taken or
condemned which means or method the court shall find
and specify in writing. Upon the entry of such a
finding by the court, the public agency may, at its
election, amend its complaint consistent with such
finding, decline to amend in accordance with the finding,
in which event, the remainder shall not be acquired
therein or it may abandon the proceedings as elsewhere
provided by law."

The foregoing is rough, and probably requires revision.
However, it should serve to illustrate the proposition being
advanced, i.e., that whers an acquiring agency believes in good
faith that severance damage will result, it should be willing to
pay for such damage or allow the land owner %o retain the
property plus appropriate severance damage, or if it feels that
the amount is so great as to justify taking the whole the land
owner should be allowed to test hefore the couxrt the good faith
of that determination. Substitute facilities substantially
reducing damage to the remainder should always be made available,

g e

where practicable. T N

'Ym};s}ery truly; , _
BT

RVB/cam N }{" Yt V. Blade

Capsule Background: I have carried on acquisition proceedings
with U.S. Department of Justice {(1943~1948), later for the City

of Oroville and currently for the City of Colusa. I have represent-
ed landowners more than plaintiffs in federal and state courts
duxing the past 20 years.
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DESMOND, MILLER & DESMOND

ATTORMNEYS AT LAW EARAL D CESMOND
1B W ST REET eos-eRa)
. . €. VAYME MILLER
SACRAMENTO, CALIFORMIA 5814 - eoa-1ass)

TeLzrhane: Q16 443-20%3
RICIHARID F. DESMOAMND

“ B LOUIS N DESMOND
September i . is7e CARGL Hack
LD RLEWIS, JR.
FRANK REYHOSO

California Law PFevision Commiszion
Schonl of Law

Stanford Universizy

Stanfora, Ceslifornia GA30S

Genlleman:

I have reviewed vour tentative recommendatisns relative

ts excess copdemnation of phveical and financial rennants.
Generally, I approve of the ulznges, elthough, siace

the Rodoni case, I dc mot feel that they are absolutely
necessary. There are two exceptions, however, to ny
appreval.

The first is that I do not feel that there is any reason
to create the presumption in support of the right to take
the physical remnant. I feel that the burden of proceed-
ing forward with the proof in the event that the right

is contested should be with the condemnoy who asserts

the affirmative of that issue.

I also feel that it should be made clear that the facts
giving rise to the right to take under the “"substantial
tizk that the entitv will he reguired to pay in compen-
sation an amount substantially ecuivalent to the amount
that would be required tc be paid for the enitire parcei
snould be based upon the appraisal of the condemning
agency and not upon a comparison of the appraisals of
the agency and the property owner.

This problem is suggested by the following exanple:
Assume that the condemnor contends that the entire
parcel is worth $100,006, ond they ave taking half of

it for $50,600 and admitting severance damages amounting
to $10,000. Let us alsc suppose that the condemnee
claims that the property is worth 5200,000, and that the
value of the take is $100,000 and there is §30,000 in
severance damages. Uander these circumstances, because
of the claim of the condemnes; there would be a substan-
tial risk that the condemning agency would have to pay -
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considerably mors than its estimate of the value of
the entire parcel. ’

I therefore feel that the legislation shouid make it
abundantly clear thai the decision of the Court cannot

be based upon the weighing of the two respective positions
and an evaiuation of the entire case, but it must be

made based upon some kind of a percentage evaluation of
the case of each party separately.

Yours very truly,

DESMOND, MILLER G#DESMOND
[t

?,/” B ; | - i j' A
Ay B _,f. » y
Jbd ] ey

RICHARD ¥. DESMOND

By

RED:bk
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MES H. ARGLLM
STACY H. DOBRIENSKY
JAMES €. SOPER
PHILIF M. JELLEY
JOHN L, MSEONNELL, JR.-
GERALD C. SMITH

LONBEMCE & SHEPP
LLEWELLYN E. THOMPSOR H

EXHIBIT XI
FITZOERALD, ABBOTT & BEARDSLEY

ATTORNEYS AT Law

1730 FirsT WESTERN BUILDING
1320 BROADWAY

CAKLAND, CALIFORNIA @4612

ARESA COLE <4i5 ARl -3300

‘R M. FITEGERALD 1858834
CARL H. ABAGTT IS8T 1933
CHARLES A BEARDSLEY |882-1983

Bugust 18, 1970

Mr. Jochn H. DeMoully

Executive Secretary

CALIFORNIA LAW REVISION COMMISSICHN
Schoel of Law

Stanford University

Stanford, California 94303

Re: Excess Condemnation--Physical and Financial
Rernants, Tentative Recommendation 7/23/70

Dear Mr. DeMoully:

My partner, Philip Jelley, and I have reviewed the
tentative recommendations with respect to excess condemna-
tion referred to above and have these observations to make:

The quality of the work, typical of what we have
seen in the past, is extremely high, the research is obvi-
ously carefully done and the statements and explanations
are gquite lucid and to the point. '

We agree with and supporf the proposed statutory
changes with one exception:

Specifically, subsections (b) and (c} of proposed
Section 421: We-feel that the condemning agency should
have the burden of at least making a prima facie case sup-
porting the excess taking rather than to have it the subject
of a presumption that casts the burden of producing evidence
on the condemnee. When an agency is considering a condemna-
tion and has decided to proceed on a series of acquisitions,
having already completed the process of deciding on the
project, or where a single parcel is to be acquired, have
already considered the major issues involved, the matter of
the resolution authorizing the agency's staff to proceed
tends to become somewhat ministerial.




Mr. John H. DeMoully, Executive Secretary
CALIFORNIA LAW REVISION COMMISSION August 18, 1970

It would seem to us appropriate to require, unless
waived in the pleadings, actively or passively, the condemn~
ing authority to produce evidence first.

Certainly it is no handicap to the agency to produce
such proof since it would necessarily have made studies and
determinations preparatory to recommendations to the governing
body leading up to the adoption of a resolution.

This would seem to be particularly wvalid an approach
in light of the scope of the Rodoni decision, as pointed out
in the report.

obviously our experience and studies fall short of
that of the Commission and we, therefore, commend this point
to its consideration with the knowledge that, in its wisdom,
it will make appropriate recommendations to the legislature.

Sincerely,

Stacy H. Dggkzenskyd \
SHD:ajx i
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E¥REIRIT XIT
P, O. Box 1835 |
Downieville, Califorunia 95936
December 9, 1970

California Taw Revision Commission

School of Lo
Stanford University
Stanford, California 94305

Be:  Excess Condemnation #3649
Revised 7/29/70
Physical and Financial Remnants

Gentltmen:

The divisior of excess condemnation into the three divisions is certainly one
step toward discussing it with some sense.

Originally the B.H. made us an offer - one only - based on 104.1 and up until
30 seconds before serving with papers on a partial had made no offer en a
partial. Now this would seem to me an admission that the remainder had no
real value, The negonator was quesiioned on thic: he stated “due to the
Rodoni Case they could not condernn the whole. ™ At that time a decision had
not been rendercd by the Califerniz Supreme Coure,

The hasic pu,aa under [0, 1 seems o g'ﬁ-’"&.l - the prescntation of the DA,
through l;heh ncgotiators leaves g sony taste with many landowners, particularly
when very often 4 minor chonge um‘ Jou be nf materia! penefit o both - thus
salvaging us } le phvsical remnants oven before cyeated.

co Thal f} 15 I gwrer as used by several of the apencies puts a real
banc [ reg uires clarification, for, 4s now practiced,

= 4, paragiaph 5, if contested,

and page 9, p’ard&r , nment in pa:‘a raph 12 should be made as

rumw g -:l% poagible {or the londewner who, under the current law is in fact a
Teictim, ' if he se much as intinades the agencey could make any changes,

On page 8 - pu

”’":1 s they vesisl SI iy e ghr, for with the threat of costs, are

in & posiran o “cloh” o submission. Someday 1e'nﬂdmg this

by Taw will solve many of these problems. 1 hope you tackle this cost problem
shortly - few people wiil © 1_3! xl-b, O.ID\) i one case, §3, 000 & another, as ] did

to defend theirbeliefs and even zfter zoming out ahead dellar -wise, be considered
a real Tackass for doing so.

Page #1141, #420, This, when tied rogether with (1970) AB 125 is certainly a step
in the right directicn.



Page #22 - line 4. Questious of Malutenance, #421. Add - siope casements,
Unilities - 1f not o be replaced, provision for later - (often excessive cost of
these precludes any use of remainder) parricularly where beyond a divided
freeway. Quite possibly oo fechmical but often the stumbling block,

Page #23 - %422,

Presuming that the section 420 and 42] are performed in good faith, the sale of
remnants without offering first to the pricy owners will not invoke the criricism
that it does now. [n manv cases such a procedure is nearly impossible due to

the small size, irregularities, zoning, which requires consolidation as now done.

A goudly amount of information an cur case was sent you along with a suggestion
re: COSTS.

P

:f// . P 74 "
_,..%??-rc/;zf'{’t', o T e et
Howard Foulds

HE:ch
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EXHIBIT ¥III
FMiLmonr E. SLEAVEES
ATTORNEY AT Law
AL)TE Ban BRADBRUFY BILJELIMI MG
mhqd BOUTH SBROADWAY
LOB ANG L ER, Al (BOMNLA SO0
TELEPHUONE 1213F $BO-GO7FH

October

fny
aat)
w
e
Lt
et
]

California Law Bevizion Coomiscion
School of Law
Stanford University
Stanford, Caiilforpia 94395
Attentivn: Johno H. DeMoully
Lrecutive Secyocary

Centlemen:

T mave now nad an 0opportuniiy to examine youy
tentative recommendation relating o excess condemnation.
I theroughly apsrove of it in detail, and would
certainly hope that it is enacted by the legisiature.

JYours wvery traly,

MEG tmk
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AW RUTAN

MILFORD W, BAKL
WORMAN 1. SwEDEGALRD
M. RODQER HOWELL
JAMES H. TUCRER
GARVIN F. SHALLENBRERGER
JAMES X MOORE
HERMBENT W. WALKER
EQBENT L. RISLEY
NORERT C.TODS
NICK E YOZCA

FRITL R ATRADLING
HARRY J, REATOR
BALL FREDERIC MARX
HOMER L, MaCOMMIEK, JR.
ECMUMD A. CASEY
HOWARD F, HAHRIZ0H
SJAKES E.ERICKSON
SONN W VINECENT

PICHARD A. SURMUTT
LEOMARD A. mAMBEL
SOHN B HURLBUT, 7A.
MECHAEL W iMMELL
COLLEEN M. CLAIRE
MILFORD W, GAHL,JA,
THOMAS ¢ BURKE
BAUSE O, WALLACE

J. HICHDLAS COUMFER IL
ABDOLFD RONTEJAND
ACHALE P, ARRING TON
STLART T. waLDI#
DAYIS W. METERS

G RICHARD LEMON
R:CHARD #. SipE
T.CRAIS CARLSCGN
SUEH J RERERT
WILLIAW 5. HALTH E1

EXHIBIT XIV

RUTAN & TUCKER

ATTORMEYS AT LAW

THE BANK OF CALIFORMIA SUILNNG

40 CHWiC CENTER DRIVE WEST
POST QFFICE BRX (976
SANTA ANA  CALIFGRNIA 92702
§714) B3A5-2200

September 9, 1970

3440~ 32

JAMES B. TUGKER, SR,
1888 - 1080

OF COUNSEL
W. K, LINDOGAY
EVERETT A, HART
LOS ANGELES DFFICE
S50 SOUTH FLOWER STHEET, SUITE 533
L5 ANGELES, CALIFORNIA S0GI17
TELEFHOKE {213 S20-0482

LAGUMA HILLS DFFICE

23521 FASEQ DE VALENCIA, SUITE 300

WILLIAM K BIEL

LAGUMA HILLS, CALIFDRNIA B2&53
TELEPHINE (?)4) B3IS-2200

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
School of Law

Stanford University

Stanford, California 94305

IN REPLY PLEASE REFER TO

Dear Mr. DeMoully:

1 recently reviewed the Tentative Recommendation relating .
to Excess Condemnation--Physical and Financial Remnants proposed
by the Law Revision Commission om July 29, 1970.

As you may be aware, Rutan & Tucker and I represent a
number of condemning agencies. 1 am somewhat concerned with
Section 421, paragraph (a) as it is now proposed. Section 104.1
of the Street and Highways Code, 943.1 of the Street and Highways
Code, and Sections 254, 8590.1, 11575.2 and 43533 of the Water
Code, together with the holding of Department of Public Works wv.
Superior Court present a substantially broader test for deter-

mining when an excess taking may occur than is found under Code
of Civil Procedure Section 1266 and chat section's interpretation in
the decision entitled La Mesa v. Tweed & Gambrell Planing Mill,
146 cal. App. 24 762 (1956). This latter section, which has been
a limitation on cities and counties, has been a matter of no
little concern to city attorneys. The problem arises because
Section 1266 of the Code of Civil Procedure allows an excess
taking only if the damages would be in an amount equal to the
fair and reasonable value of the whole parcel sought to be taken.
The La Mesa case says this means substantially equal, and the
courts are rinding that even a few thousand dollars difference

in a relatively large taking is enough to block the taking.

When the Commission uses the terms "substantially equiva-
lent" in Section 421, it is presenting the same problem that now
exists under Code of Civil Procedure Section 1266. Furthermore,
it is insuring that the problem will occur with all public entities,
not just cities and counties. A few dollars difference between
the severance damage amount and the value of the remainder will
operate to prevent the public agency from acquiring the remainder
and at the same time require that agency to pay substantial
severance damages and receive nothing in return.



RuTaN & TUCKER

Mr. John H. DeMoully
September 9, 1970
Page Two

Another problem is presented by a requirement that prior
to the trial the court determine that damages are substantially
equivalent to the amount that would be required to be paid for
the entire parcel. The only way the court can make such deter-
mination is to have a great deal of evidence preseated to it
as to the respective parties' contentions respecting severance
damages. In the usual case the condemnee will claim much higher
value on the remainder of the parcel in the before condition
than the condemmor. Although the condemnee's damages will be
also greater than the condemmor 's, it will not equal the condem-
nee's opinion of the value of that remainder. Thus, we can have
a full fledged valuation determination under these sections, and
this in itself presents tooc many problems to make the operation
of the section realistic for a number of reasons:

1. The condemnees already are faced with substantial
costs for appraisal fees and attorneys fees. They can ill
afford to have in effect two trials over the issue of valu-
ation.

2. Under our master calendar system cases are not
assigned to a judge for trial until the actual trial date
arises. Unless we are going to wait until the morning
of the trial to make this determination as to whether the
excess can be taken, we are faced with a situation where
a law and motion judge would have to make such a decision.
This means it would have to be made probably on affidavits,
since a law and motion judge is not in a position to have
witnesses testify. And further, this is not the type of
decision that any law-and motion judge would want to make.
For example, we now have a provision that if the condemnee
is dissatisfied with the security deposit deposited pursuant
to an order of immediate possession, he can challenge it.
Yet in the event that a challenge has been made to a law
and motion judge of a security deposit, the court has said
that it could not make such a determination unless it heard
the entire trial, and therefore the court is not disposed
to disturb the previously ordered security deposit amount,
even though it appears to be wholly inadequate. '

3, Another problem arises in connection with some
kind of a predetermination as to value which would be
required under this section. Since both sides are entitled
to a jury trial on the issue of wvaluationm, it would be im-
proper for any predetermination of value to have any effect
in the trial. Yet it is difficult to see how such a deter-
mination would not have some effect on the trial judge.



HUTAN & VLRCKER

Mr. John H. DeMoully
September 92, 1970
Page Three

If in the first instance the predetermination of the value
were properly reduced to Findinge, so that there could be a
later appeal of this decision, the direct question will arise
as to what degree these Findings are binding on the.trial
court. In addition to this, is is unknown at present whether
the specific evidence introduced at the preliminary hearing
could be used in the trial. In your comments you say that this
is somewhat analogous to the procedure under the Code of Civil
Procedure Section 1243.5(e) (amount deposited or withdrawn in
immediate possession cases). However, recent cases interpre-
ting that section have cpened the door to the use of even that
type of data in the trial court to the detriment of one party
or the other. : :

Finally, what ie going to happen in a situation where a law
and motion judge makes a preliminary determination that the
damages are not substantially equal to the value of the remainder
and then later on the jury returns a verdict of damages which is
of such size that had the law and motion judge considered that
value he would have allowed the taking? 1Isn t this going to
simply lead to more appeals and motions for new trial?

In conclusion, T am somewhat concerned with the apparent
change in the policy from that announced in the Department of Public

Works v. Superior Court decision referred to im your study. 1
think the statute as proposed will present a substantial problem
for public agencies, and in reality for landowners, too.

. Sincerely,

- r

e B . h

] ~— o f
I S R R T Sy

E ¥
-
) .

Homer L. McCormick, Jr.

HLM: ehe -
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SIMON, MCKINSEY & MILLER

ATTORNEYS AT Law E¥RIBIT XV
HARRY J SIMOM 2750 BELLFLAOWER BOQULEVARD
THOMAS W McKINSEY . LONG BEACH, CALIFORNIA B08IS

ARTHUR W. MILLE#®

JOMN S WILLIAMS

CAVID L. SANDOR
RICHARD E. SONGER

TELEFPHONE 42|-8354

Auvgust 25, 1870 FILE ND

]

California Law Review Commission
School of Law

Stanford University

Stanford, California 94305

Attention: John H. DeMoully
Executive Secretary

Gentlemen:
I have received the tentative recommendations relating
to excess condemnation. I bave insufficient experience

in this area to express an opinion one way or the other.

I am sorrv that I cannot be of assistance.

Very truly yours,

ON} McKINSEY & MILLER

T. W. McKinsey

TwM/jo
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ROGERS, VIZZARD 8 TALLETY
JOHN B, ROGERE A PROFESHIONAL CORPORATION UKo 1-2470
THOMAS F. VIZZARD ATTORNEYS AT LAW
JOHN F. TALLETT 38D FINE STREZT

SAMN FRANGCISCO, TALIFORMIA 84104

August 19, 1970

Mr. John H, DeMoully, Ezecutive Secretary
California Law Revision Commission

School of Law, Stanford University
Stanford, California 94305

Dear Mr., DeMoully:

I wish to compliment you and the Commission upon the thoroughness
with which the problem of excess condemnation has been studied.

As a firm, representing both condemming agencies and owners, we
have had numerous occasions in which we have been involved with
this problem. Our suggestions for modification are therefore
based upon practical considerations affecting clients and attorneys
on both gides,

Concerning the tentative draft of COMPREHENSIVE STATUTE § 421, we
would suggest the following:

421. (a): Insert the words ''to the owner" between the words
"value" and Yor" in line four thereof.

We have read and appreciate the reasons given for the elimination
of this phrase as indicated in your study, but agree with the

spirit of the existing statute (Streets and Highways Code Section
104.1) that the taking of property not needed for the project itself
from a private owner should be based upon the consideration of the
reasonable use of the property to him. Elimination of this phrase
may lead to situations wherein the excess property, especially in
interim conditions, may be extremely usable and vitally needed by
the particular owner for his own purposes, and yet not marketable

to the general public.

421. (b): Delete the latter portion of the sentence commenc-
ing with the words "It shall be presumed" and ending with the words
"the burden of producing evidence." .

The legislative purpose for attaching presumptions to condemnors'
resolutions is to fortify the taking of private property for the
public use and thus avold delay of the project, An excess parcel,
or remainder, will not interfere with or delay the public project
if it is not included. Its taking, therefore, should rest upon
its own merits and the condemnor required to sustain fully its
burden of proof,



Mr. John H, DeMoully 2= August 19, 1970

421. (c): This section should be deleted.

As a matter of practice, many attorneys not experienced in the
field of eminent domain may well overlook the pleading of the
section referred to im 421(b). Since 421(c) provides for a for-
feiture of the owner's rights as a result of procedural defects,
we find it unacceptable. Moreover, since constitutional questions
need not be pleaded end the matter of excess taking inherently
involves constitutional 1ssues, serious problems could arise in-
volving the waiver of constitutional rights and involve the
constitutionality of this "forfeiture" subsection itself. The
matter of determination of justifiability of taking the excess
property is adequately provided for in subsection (d).

421, {(d): Add the following sentence to this subsection:

"A court determination in favor of the condemnee shall
be considered an abandonment pursuant to the provisions
of Section 12558 of the Code of Civil Procedure.”

While subsection (f} does generally refer to the "privilege of

the entity to abandon," the addition of this language would pro-
tect the owner in his efforts to save his property and deter the
condemnor from overreaching. If the condemnor does seek to take
that which it does not need, and the court rules in favor of the
condesmmee, it is only fair that the condemmee should be patd for
the cost and expense of defending egainst an unnecessary acquisi-
tion, The additional language would also avoid the defense by the
condemmor against costs involved in those cases wherein injunctive
preceedings give rise to "involuntary" abandonment,

Again, we wish to commend you for your efforts in this very
important area of condemnation law.

Veryiﬁfg}y youfé,
(- i

ohn D. Rogers ;

JDR:pb
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UNIVERSITY OF CALIFORNIA, BERKELEY ~— PXLIBIT XV

BERKELEY * DAVIS » IAVINE * LOS ANCELES « RIVERSIDE » SAN DIECO * 54N FRANCISCO SANTA BARBARA » SANTA CRUZ

SCHOOL OF LAW (BOALT HALL)
BEAKELEY, CALIFORNIA 94720

September i1, 1570

John 4. DeMoully,

Bxecutive Secretary

California Lew Revision Comalssion
Stanford University School of Taw
Stanford, California  9b3035

Dear John:

T am enclosing the exeess taking recommendation with
my minor comments on it, The major problem that I fing
with the recommendation ls that the parties can take
inconsistent positions before the judge, who has to make
a determinaticn as to whether the whole may be taken, and
pefore the jury in the event thet only partial taking is
to he allowed, I am nob sure that there is a satisfectory
answer, but at the present time I aw not convinced that

the matter is inscluble. If I zhould have additional

thoughts con this T shall communicate with you.

Sinceyely,

enc,
88:ch
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The Superior Court

It NORTH HILL STREET
LOS ANGEILES, CALIFORNIA 20012

July 6, 1970

RICHARD BARRY
COURT COMMISSIONER

John H. DeMoully, Esq.

Executlve Secretary

Californiz Iaw Revision Commission
School of Iaw '
Stanford Unlversity

Stanford, California G4305

Dear Jchn:

The foilowing refers to your study 36.40 and your
Memorandum 70-68 {The Right to Take--Excess Condemnation).

I should like to particularly refer to the procedure
that has been tentatively adopted as set forth in
subdivision {¢) of Section 421 of your Comprehensive Statute
on condemnation.

(I a21so note from your agendas that the Right to Take
isgue is being studied in eight other aspects. Therefore,
I assume the suggestions I am now offering may be material
to each of the other studiles, although I have not yet
received the other MEmorandaj,

The said subdivision (¢} reguires that the right-to-
take issue be raised in the answer of the condemnee and 1f
i1t is to be a contested issue a motion for determination by
the court must be made by either the condemnor or the con-
demnee not later than twenty days prior to the date set for
the trial of the 1lssue of compensation, The lssue 1s deemed
to be walved unless such & motion 1s timely made. If timely
made, the court 1s required to maxe a determInation of the
right-to-take in a preliminary trial. As presently worded,

CAf a motilon is noticed to be heard ten days after it is made
then the preliminary trial would have to be set wlthin ten
days of the date set for the valuation trial.

For the reasons set forth in your Comments, I agree that
the right-to-take issue should be triled separately and in
advance of the wvaluation trial. Having such a separate trial




John H. DeMouily, Esqg. July 6, 1970

on such short notlce. however, would make 1t very difficult
for the court to accommodate i1ts calendar for the purpose
of such preliminary trizis and therefore because one side
could upset the timefable of the other side, 1t does not
appear to be a practical solutlon of the problem discussed
in your Comments,

On page 20 of your Comments you point out that remnant-
elimination condemnation inevitably raises the problem of
requliring both condemnor and condemnee to assume cone positlon
as to the right-to-take lssue and an opposing position in
the valuation trial. You point out that elther party might
have to reverse his position as to the extent of damages
after the right-to-take and the size of the remalnder 1as
resolved. That would seem to be so, but 1if a party must
reverse his position, then he should have an opportunlity to
do 80 before he incurs final appraisal costs and other trial
preparation costs. It would seem that the most appropriate
deadlline for setting a trial on the right-to-take 1ssue
would be at the ftime of a setting conference or a pretrlal
conference and, 1n any event, when the case is also being set
for the valuation trial.

As you know, in Los Angeles we have a bifurcated pre-
trial in eminent domain proceedings. At time of first
pretrial, the case 18 calendared for a trial of non-jury
issues, if there are any, so that they wlll be resolved in
advance of the dates that are .alsco set for final pretrial
and valuation trial, PFrom our experience, 1t has been
particularly important to resolve 1ssues such as the right-
to-take 1ssue or larger parcel issues before the appralsers’
renorts are prepared. Our purpose 1s to see that each
appralser recelves the same instrucvions as to all legal
matters,

Speaking broadly, 1f the property cannot be taken, then
there is no point in having it appraised. In any case, the
extent of the taking permitted by the court has a very 1im-
portant impact on the appraiser's apprcach to valuation,

As you have pointed out in your Comment, decizlonal
law recognizes that the right-to-take 1lasue has been dis-
pesed of at varlous stages. Frequently such an 1lssue is a
hang-up for settlement negotiations but once 1t is resolved,
then the parties are often able to agree on valuation
matters.




John H. DeMoully, Esg. July 6, 1970

The various stages at which we have been able fto dilspose
of the right-to-take issue have bteen as follows: At time of
a first pretrial cconference the 1lssus can often be dlsposed
of by agreement, ¥or example, the condemnor may agree to
reduce the size of the acquisition or may agree (o substitute
access 1f that 1s the problem. Or, the condemneg may with-
draw the issue upen bzcoming convinced that in a particular
¢case he doeg not have a Justiciable issue. If there 1s no
agreement, then dates are fixed for filing of briefs in
advance of a non-jury Srial. The investigation and research
that 18 reguired for a brief brings about a more informed
approach that often resuits in the Issue belng conceded. If
1t 13 not conceded then the non-jury trial is had and the
appraisal reports are thereafter prepared on the basls of
the court's determination. BRecause of the mutuallty that
has been achieved 1n that respect, setilements often follow
--usually when the valuation data is exchanged at time of
finaimetrial.

The procedures we follow are not beling recited in this
letter for the purpcse of urging thelr adoption on a state-
wide basis but simply as an illustration of how we solve
the problem you have referred to wlth reference to the right-
to-take issue and why it is logical that such an l1lssue be
disposed of in the early stages of the proceedings. I think
if we are to have & legislative rlght to have a preliminary
trizl on the right-to-take issue, 1t would bte a mistake to
permit a motlon for & trial of such an issue to be made so
cloge to the valvatlion trial.

I would urpge that you strike that portion of subsectlion
(¢) that provides for a motlon "made not later than twenty
days priocr tc the date set f'or trlal of the lssue of compen-~
santion, ... ." and add language Lo the following effect at
the end of the 3ubsection:

"Such & motion iz timeliy if 1% is noticed
s0 that the motiorn may be heard on or before the
date on which the court sets a date for trial of
the compengatlon issuwe. If granted, the court
may thereupon set a date for 2 non-Jury trial
gufiiciently far in advance of the trial of the
issue of compensation to allow for a determinatlon
of the non-jury Issu2 under thls section and also
allow an adequate interval of time thereafter as
may be required 1n the premises for preparation
of and exchange of valuation data and without
pre judice to prioritles as provided by law."




John H. DeMcully, Esq. July 6, 1970

However the provision may ultimately be phrased the
important point 1is that the court should not be required to
grant sudden prlority for a trial which could have been
calendared months before; which would have been more con-
sistent wlth orderly administration of Justice and a more
efficient management of civil trlal settings.

T am aware that either side may make the motion and
if the issue is seriously raised we can probably depend on
one side making it early in the proceedings. However, for
a number of reasons that would not necessarily occur. The
court would then be mandatorily requilred to have preliminary
trials and meke deteyminations within a very limited period
and without any reasonable opportunlty to plan or control
its calendar for such trials. '

T also am aware of the fact that under proposed sectlon
421 the issue may be more a mabtter of economlcs than of law.
If so, the preliminary trial might involve the testimony of
engineers, architects and contractors as well as appralsers
if costs are to be ascertained to determine economlc feaslibi-
1ity. It might be that in some cases there would be some
advantage in having the prelimlinary trial close to the
compensation trial. In most cases that would not be so.
Either way, the court should be fully advised before setting
the cage for trial for either purpose.

Please call or write if you have any questions.

Very truly yours,
\

Bichard Bar

HB: jd
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Jotm B. DeMpully, Ragq.

Executive Secretary of the
California Law Revision Commigsion

School Board

Stanford University

Stanford, Caiifornia %4303

Re: COMMITIEE ON GOVERNMERTAL LIABILITY & CONDEMNATION

Dear Mr. DeMoully:

I am pleasad te 2nclose herawith for you, at the
suggestion of Steghen ¥. Hackats, Chairmen of the 8tate Bar
Cormittee on Govermmental Liabllity & Coudemmation, s copy
of the minutes of ouvr recently held mezting of the Hovthern
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COMMITTEE ON GOVERNMENTAL LIABILITY AND CONDEMRATION
MINUTES FOR MEETING OF OCTOBER 2, 1970
NOKTHERN SECTION

A mesting of the above ccmmlitbtee was held &t 10:20 a.m.,

- October 2l, 1970, at the offics of The Legal Division of the Depart-
ment of Publis Works of the State .of Cslifornis at 349 Pine Street,
Sen Francisco, Californiaf

MEMBERS PRESENT: Stéphen W. Hackett, Cheirmen, Robert E.
Nisbet, John B. Reilley, Willavd A. Shank, Jjohn H. Tallett, and
Normen S. Wolff,

ABSEﬁT: Hébsrt B, Cerlson anerrace M. Waellis,

The meeting wWas cgllsd to order, snd Chairman Hackett dis-
tributesd to 8ll the members present s partial resume' of the 1970
legislation thet deslt with the subject matter of eminent domein
and announced that he would obtain for all members &n up~to-date
working draft of the Comprehensive Statute for Eminent Domein
which 1ls presently being studied by the [aw Revision Commission.

In order tc more intelligently review this draft of the
"Gomprehenéive Statute for Friinent Domein," the Chairmen divided
the northern ssetion into study gﬁoups aud made assignments of the
vesrious divisicns of the proﬁosad statute, with the 1ldes that the
respsctive study groups would report back .to & general saection
 mesting concerning their rsspective assignments. The assiguments
made ware 8s follows:

Divisions 1, 2, sud 2 - Cheirman Hacxett
Division -~ Nisbet end Reilley

Carlson and Shenk

Divisions &5, &6, and 7
Division 8 - Tellett end Wolff
In view of the fact that there wes some uncertsinty as to

wWhat were our dutiss snd responsibilities in connection with the

——



MINUTES

~study of this proposed statute, it was agreed thet the Chairman
would seak & dircctive from the State Bar as {1) a guide &s to

what was desired of our commities i connection with this compre-
hensive stetute and (2} the relationship end duties of our commitiee
~with respect to both tﬂe State 3 r and the Law Hevisio; Commigsion.

In outlining his general thoughts with respect to committes
meetings, the Chairman sunounced ghat.he only pleaned to hsave
section meetings when and ss needed, and thet in addition thereto
he anticipsted nolding two joint reatings of the Northern snd
Southern Sections, ons around the period of Jenusry or February and
the other Mey or June of 1471.

Attention was then direcied to the Californis Law Revision
Commis§ionf@ tentative recommendation releting to "excess condemna-
tien - physical 8nd financiel remnants" {#36.L0 revised 7/29/70).
In & general discussion which ensued, the following observations
wore made with resspect thsmatoq

1. Sactions L20: h21

.

-

Seetion 420 apeaks in terms of ”aqquirea" Whersas
Section hzljspeaks in terms of "taken™: Neither of these
e terms are defined in the definition portionrof ths propossd
comprehensive code,

If a distinction 1s intendsd, then both terms should
be defined. | o

The consensus of the northern zection 1s that s

distinction is not necessary, at less: in the context of

sections L20 - L22. 2_'...-



2. BSection L21fe)

Here, the terms "largsr parcel" and "entire parcel®
ere not used synonymously. It was felt, therefors, thet

these terms should he dafinsd in the legislation i1tsslf and

one should not be required to refer to & "ecomment" note to

sacertaln tha spsclfic difference in msaning ¢l
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Iikewliss, therc ig naed for specificity in defining such

terma &35 "psri ol & lerger parcel", "remsinder," andé "wortien

of the remaincder.¥ Th; "definition" portion of propuscd

Code would seem the logi cal pluce for ths defipitions of
such "words of g%,

3. Sgetion L21{e)}

e e

It was suggesisd that in lieu of setting up & new
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procedurs {or a mcticn st le prior to the date
set for trisl) to cetermine %he prouvristy of the excesa
tekiaog, thet use be made cof the existing pretriel procedure
instead,

-

felt thet there mizht be some ambizuity in

.
i

It we
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this same subssction. The first sentsnce says that if the

condemnes desires to contest the taking, he shall specifically

r&ise the issue iun his easwsy. Thewxeefter, it would appear
that he nesd not raise She lzeas in the gnsws» 1f he makag

& timsly motion. Purithsr, is this issue ic be determined
by the Ceu 4+ in advance of trial only where 8 moiion is
mede, but not necessarily sc¢ where 1% is reised in the

answer? This would seem to follow from +ths lesi sentence
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actio

procedure is to be adopted

18 reoorin

endad thet if the "motion®

{es contreasted with the resclution

of this issue during the pretrlsl conference process) that

2
i

the finsl ssntencs

"1f the condemnes

gsactior

dogs nolt spesiiic

L2l{eY bs modified by striking

glly raise the 1lssue 1in

hia answer, or' &ad lesving the sentence "If a motiou %o
. P . = . N
have this isgue heerd is not timely wads, the right to
contest the tsking ander this secticn shsll be deemed waived.”
l.. Section L21{d
4 wes suggeated thet Lf ths fourtits Jetermination
shouldé be in fasvor of the condewncr, thsre shouid s&iso be &

prohibition to any reference

S

cerng wade &s to what the

condemnge unsuceessinlliy sought to do.
5. Section h2l{sg)

It was suggested thet thia issue be deternmiued as
under subazcticn (¢} by wolifying tha firat seatsnce =s
follows:

"{e) The Court shall nol permit a Zaking

under thia section Lf the coudemose

pvuvﬁs zs part of thz procsedinga iden-

tl ‘3ed 1ln suabscotlon o) hereol that ths

_GT Ite entityL LT
This would svoid sny zumpesticn thst this precess could be
raised by the coudemnss for the first time during the trisl
itasself,

6. Section L2

It was suggested $hat this secticn is s bit embiguous
and uld stané soms cisriiicesioo, partisulsriy as whet
is sctvally intendasd with reference ito the use of these

funds.

,“_,;_,f.m



For example, is it Inteudad that the [unds derived
from the disposition of such property shall be mede availsble

only for ths acquisition

(]

f other preperty for the ssame
‘public work or improvement? If such is the intent, why so
ragtrict the public entity; why act lesve it up to the
legislative body to delermine after the alspositicon cf the

excess lauds, whathsr to put such fuands initc 8 "genersl

It was recomneanded that no restriciion be impossed on the
"parmitted use =f such funds.

There 'belng no furithser Susiness to come before the commities,

i+ wes agread that the next neetiagz of the Northsrn Section would

o

me held in ths evening et the offic

1}

L

of Jarnk Rellley, 2130 Adeline
Strest, Oskiend, on Wednesday, Jaomusry o6, 1971, &t T:30 p.m.
The mectiagz adjourasd at 1:0C p.m,
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NORHA S SANFCHD WOLFZ, Secregazy Pro Tem,
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EXHIBIT XX

COMMITTEE ON GOVERNMENTAL LIABILITY AND CONDEMNATION
CALIFORNIA STATE BAR ASSOCIATION, SOUTHERN SECTION
' MINUTES FOR MEETING OF JANUARY 9, 1971

“A meeting of the above Committee was held at 9 a.m.,
January 9, 1971 at the offices of Hill, Farrer & Burrill, 445 So.
Figueroa Street, Los Angeles, California.

Members present:

John N. Mclaurin, Chairman
Thomas G. Baggot, Jr.
Thomas M. Dankert

John J. Endicott

Richard L. Franck

wWilliam L. Gordon

George C. Hadley

Carl XK. Newton

Paul E, Overton

Roger M. Sulllvan

Member absent:

Jerrold A, Fadem
Further consideration was glven by the Committee to the
tentative recommendatlon of the Iaw Revision Commission concernin%
excess condemnation. Drafts of the proposed revision of Section 421
of the comprehensive statute were considered by the Committee
together with a draft of comments thereto whlch were prepared by

the subcommlttee of John Endicott, Jerrold Fadem, and Richaxd
Franck. - : - .

1t was suggested that subdivision (d) of Sectlon 421
in the tentative draft be modified in the first line by subatitutin
the word Marger" for "entire." The use of the term "larger parcel
. geemed more consistent with the understanding of the members of
the Committee of sald term as used in cases. It was further
suggested that subdivision {d) be modified by inserting a period
after the phrase in parentheses at line I and adding the following
addltional sentence: ' :

"In the event the excess parcel 1s smaller than the
remainder, the value as well as the amount of damage

and benefit to the excess parcel shall also pe determlined
by the jury.”

It was also suggested that the next sentence be modifled
to read:

"guch jury determinations shall serve as the basis for
the court to make the determination required to be made

tn subparagraph (c)."

..1...



Pursuant to a motion and a second that the foregolng
changes be made in the tentative draft of subdlvision (d) of
Sectlon 421, the modificatlon was approved by the following vote:

Ayes: 9
Noes: O
Abstentlions: 1

The Committee next considered the comments on Section 421
as proposed by the subcommittee. It was suggested that a new
gentence be inserted on page 3 on the next to the last line prior
to the sentence commencing "The minority felt ..." as follows:

"mne majority concurred in the comments proposed by
the Iaw Revision Commission on Section 421 {(e).”

There was a motion and a second that the balance of the
comments proposed by the subcommittee be approved and that the
modification set forth above be made. The motion passed on the
following vote: ‘ '

Ayes: g. . ~
. Noes: 0
’ . Abstentions: 1 .

: To summarize the committee'!s action on the Iaw Revision
Commission proposed comprehensive statutes on excess condemnation,
the Committee did the following:

1. Section 420 - Approved as drafted
Comments to Section 420 - Approved as drafted

2, Section 421 - Proposed a revised draft
Comments to Section 421 - Proposed a revised draft

3, Sectlon 422 - approved as drafted
Comments to Section 422 - Approved as drafted

Copies of the Committee's recommended revision of
proposed comprehenslve statute Sectlon 421 together with the
Committee's proposed revision of comments to the comprehensive
statute Sectlon 421 are attached to these minutes and incorporated
as a part thereof.

A two-member minorlty of the Committee was opposed to
the entire proposed gtatute regarding excess condemnation.

The Commlttee next considered the Iaw Revision
Commission letter of October 26, 1970 to members of the Committee

2=
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regarding Insurance coverage for inverse condemnation. It was

noted by several members of the Committee that sald letter had not
been received by them notwithstanding their beling listed on the
letter as having received carbon ceoples. The Law Revlision Commisslon
letter of October 26, 1970 recommended amendment of the Government
Code to grant authority to publle agencles to insure against potential
liability for inverse condemnatlon. It was moved and seconded that
the Law Revision Commission recommendation contained in the letter

of October 26, 1970 and attachments be approved by the Committee.

The motion passed by the followlng vote:

Ayes: 10
Noesa: 0
Abstentlons: 0

The subject matter next for consideration by the
Committee, the "rlght to take," was referred to Committee members
for further study 1n order to commence discussion of the entire
division at the next meeting. The next meetlng is scheduled for
February 20, 1971 subject to change on nollce by the Chairman 1f
1t conflicts with a Law Revision Commlssion meeting.

.

The meetiné was adjourned at 11:15 a.m.

Respectfully submitted,
.

e
Carl K. Newton, Secretary
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STATE BAR CONDEMNATION COMMITTEE (éOUTHERN
SECTION) COMMENTS RE REVISING COMPREHENSIVE
STATUTE SECTION 421

(1) As the statute 1s presently framed, the valldity
and merits of an excess taking would be determined by the
judge in a proceeding prior to trial which, in effect, would
be an unnecessary dupllcation of evidence later to be
produced at trial. The Committee suggestion that the
determination be made after the verdict not only avolds
thls duplication but also eliminates the several other
undesirable potentials set forth in these comments. If
the validity and merits of the excess taking were to be
determlned by a‘Judge in a proceeding prilor to trial he
would necessarily have to recelve evidence from both sides
regarding the value o;\the entire pa{Sel in the before
-ccndition, the value of the part taken, and the amount of
severance damage and speclal benefits accruing to the remainder.
1f he then ruled 1in favor of the condemnee all this evidence
would then have to be again presented at trial before the
Jury} 1f¢ he ruled in favor of the condemner, at least all
‘of the evidence regarding the value of the entlre parcel
would again have to be presented to the Jury.

(2) The Committee feels thatl having the 1ssue of the
excess condemnatlon determined after the jury verdict will
result in having the determination made by the court after
a1l uncertainties as to values and damages have been resolved.

This will also necessarily eliminate the possibility of a

1.
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1ater verdict being inconslistent with the trial Jjudge's

prior ruling on the lssue of the necesslty for the excess
taking; e.g., & prior ruling by the court could find that

the condemnee will suffer damages which are not "subatantially
equivalent to the amount that would be required to be pald

for the entire parcel;" only to have the later jury verdict
establish that the damages are "substantlally equivalent.”

- (3) Having the issue determined after the Jury verdict
will eliminate the possibility of the parties adopting
inconsistent positions for tﬁe two different hearings; e.g;,
having the issue of excess condemnation determined prior
to trial presents the temptation of the condemnerrat the
prior hearlng cBntending that there are substantiél damages
and seeking an entire taking and, if 1t lost on the rullng,
contending at the tri;i that the dam§§es are much lower.

The condemnee would be presented with the femptation of
the reverse position, 1l.e., urging at the prior hearing
that damages were not substantial, whereas if the ruling
was lost, making the contention at trial that damages
were substantial, Either party could present such wholly
inconsistent positlons merely by presenting different
witnesses at the two hearings. The suggested revision
of Section 421 by the Committee will eliminate these
possibilities. \

(1) Determining the validity of the exceas condemnation
after the verdict will not Increase the burden of elther

party inasmuch as the vhlue of the larger parcel 1n 1ts

2'
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before condition would havelto bé determined whether the
1ssue was resolved by a separate proceeding before trial
or after the verdict was in, The only additional factor
in making the finding after verdict would be a special
finding by the jury on the value of the larger parcel.

(5) The Committee also feels that subdivision (b)
should contain the language requiring that the condemner
speclfically plead that it seeks an excess taking and
include in the complaint a description of the excess parcel.
The reason for this addition'is that the bulk of the
practitioners will be unaware of the significance of the
whole excess taking problem and 1f the complaint says that
1t 1s an excess taking, there is a heightened 1ikelihood
that they wlll be moved to look into the problem so that
they can properly advise their client., In addition, a
description of the excess parcel souéﬁ£ 1s essentlal in
cases where 1t is less than the total remaining ownership
of the condemnee.

(6) The Committee also felt that the term "entire
parcel” in the proposed statute should be changed to "larger
parcell“ The reason for this is that the term "largef
parcel".has been defined and employed 1n.a largé body of
case law throughout the years (the cases use the term
"jarger parcel” when referring to a parcel which includes
both the part Sought to be taken and that portion of the
condemnee's remainder to which severance damages and

special benefits may be claimed). Injfecting the new term

3.



ntire parcel" would not only result 1in confusion but
could also unnecessarily becloud cases on which both the
bench and bar have relled for years.

(7T) It should be noted that the Committee disagreed
within itself on the advisabllity of retaining subsection (e)
as a part of the statute. The vote on a motion to eliminate
1t entirely was: Yes, 3; No, 5; Abstentions, 2. The
majority concurred in the comments proposed by the Law _
Revision Commission on Section 421 (e). The minority felt
that subsection (e) was undesirable for the followlng reasons:

_a) 1t opens the door to evidence which amounts
to second guessing of the design englneer; ~
| b} a "reasonavble, practicable and economically
sound means of aéoidiqg or substantlially reduclng the_damages"
on the property subject to the case being tried, may also be |
one that merely shifts the damages to the other neérby
properties, i.e.; as in flood control and dralnage facilities;

¢) it could result in an extensive battle of

expert witnesses presented by both gides, after which the
court woﬁld have to resolve conflicting expert opinlons
on such technical matters as engineering, drainage hydrology
and the economics of various types of éonstruction in

addition to the relative values of other propertles,



STATE BAR CONDEMNATION COMMITTEE (SOUTHERN SECTION)
RECOMMENDED REVISION OF PROPOSED COMPREHENSIVE
STATUTE SECTION 421

Sectlon 421. Condemnation of Physical or Financlial Remnants '

421. (a) Whenever a part of a larger parcel of property
18 to be taken by a public entity through condemnation
proceedings and the damage to the remainder, or a portion of
the remainder, will require the entity to pay In compensation an
amount substantially eguivalent to the amount that would be
required to be paid for the part_taken and said remainder or
portion thereof, then for purpcses of this séction said remainder
or portion thereof shall be termed the excess parcel, and the
entity may take suchtexcess parcel in accordance with this sectlon.’

(0) The resolution, ordinance, or declaration authorizing
the taking of an excess pa{fel under this section and the complaint
filed pursuant to such authdrity shall spg;ifically declare an
intention that the condemner seeks an excess taking pursuant to
this section and include a description of the excess parcel. It
shall be presumed from the adoption of the resolutlon, ordinance,
or declaration that the taking of the excess parcel 1s Justified
under this section. This presumption is a presumption affecting
the burden of producing evidence,

(¢) 1If the condemnee desires to contest the taking
under this section, he shéll raise the issue in his answer. Upon
conclusion of the trial the court shall determine whether the
excess parcel may be taken under this section. If the condemnee

does not ralse the issue in hls answer, the right to contest the
!

1.



taking under thils section shall-be deémed walved.

(d) The jury shall determine the value of the larger
parcel {in the before condltion) as well aas the value of the part
taken and the amount of damage and beneflt to the remainder (in
the after condition). In the event the excess parcel 1s smaller
than the remainder, the value as well as the amount of damage and
benefit to the excess parcel shall alsoc be determined by the Jjury.
Such Jury determinatiocns shall serve as the basis for the court
to make the determiration required to be made in subparagraph (c).
If the court's determination 1s in favor of the condemnee, the
taking of the excess parcel shall be deleted from the proceeding.
| (e) The court shall not permit a taking under this
section if the condemnee waives severance damages or proves that
the public entity has a reasonable, practicable and economlcally
gound means of avoiding or substantlally reducing the damages
that might cause the taking of the excess'ﬁércel to be jJustifiled
under subdivisiﬁn (). WNo such proof shall be offered by the
condemmee until the time of the post-trial proceedings mentioned
in subparagraph (c).

(£) Nothing in this sectlon affects (1) the privilege
of the entity to abandon the proceedling or abandon the proceeding
as to particular property, or (2) the consequence of any such

abandonment .
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