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Memorandum 77-25

Subject: Study 39.160 - Attachment {lLevy on Chattel Paper, Accounts
Receivable, Choses in Action, Negotiable Instruments, and
Judgrments)

Attached hereto is a copy of Professor Stefan A. Riesenfeld's
background memorandum concerning certain problems with the method of
levy of a writ of attachment on accounts receivable, choses in action,
chattel paper; negotiable instruments, and judgments which are subject
to perfected security interests of third parties. We will present

drafts of amendments needed to deal with these problems at the meeting.

Respectfully submitted,

Stan G. Ulrich
Staff Counsel



Memorandum T7-25
EXHIBIT 1

| - Memorandum SR
Relatingﬁto Calif. Code_ Civ. Procedure !! ASB 370. L
488, 38&, 488, #ﬂﬂ and #BB 420

California ¢ c P. u 488 3?0, 488. 330, 488,400 nnd 433 42{3 in coi~
.junctiun with s éBB 54& dre imund to raisa serious. ptactindl difﬂculties '

as'tn the pruper nnthud of levy 1n caaes uheru sceounts 'a;eivahle. chuses

1n,aetion, chnttel paper, negotiable 1nstruuants, ar judsnantsrnrc subject

to perfected security iﬁtarests of third parties bauauss they a} either

identify thé "account debtor“ (as definad in § ial‘éib] rather fhan the . .
Becured party aa the person on whcm the utit and notice uf attach-ent " ' | |
ghould be served (5! dBB 370 and &88 ﬁZﬁ} or b) 1gnora the priar rishts

of the . secured party to direct paynent fram the ncenuut dﬁbber or obligots

SB;SSﬁ {c]. i #BB 380 (c)

 and tn other types of rEsott to the collatetal, (j
and § 488 400 (c)) Mbteovet, iu the case nf ¢hltta1 puﬁet consisting of
leaaea 1t ie not cleat whether the intarests levied upnn pursuant to .” |
§ &88 380 iacludas the property iuteteat nf tha leaaor 1n-the leSSed
3oods or only the 1ntereat in rental payments. ' '
Thése are very serious defecta which unfortunately are not easily
, remedied. : 7 7 _ .. . _ _. | |
Perhaps tha best matho& of apptpach 1s tn start uith a dfsauasion uf
the farmar state nf the law'which, atanding by itself,-nlao nas far from
being clear, and to fullnw thut diacussiou with a recanmeudation nf the

system tn be adopted.

1. Levy on "pledged“ choaes 1n action‘(in the - old sensa!

(a) The leading case dealing with thia type of problem is Axe v,




In that case the attaching creditor attached accounts receivable which

had been "pledged” to a bank under a factoring atrangamant by garnishing

the bank. The bank had caken over the coilection of the factored accounts -
and had collected more than enough to cover the amount of 1ta loan to the

' attachment defenﬂant. 1t released the uucollected accounts to the attach-

ment defendant and alao paid over to it the autplua collcctad from the ‘
.accounts. The court held that the garniahec was 11ab1e to the garfrishor

_under § 544 {thc forcrunner of <. C P. § &BB 550}because oE ita diaregatd of the
garnishment lien and that the attachment of pledged accounts receivable

" was propetly made by garnishing the pledgee._ Thc court cited Crow v.

Yosemite Creek Co., 149 C.A.2d 188, 308 p.2d 621, and Deering_§ Co. v.“

' R:lchatdaon-—l(imball Go., 109 Cal. 73, 41 Pac. 801, as suthoriey. It
diatinguiahed cases whete-an aaaisnmcnt ia wmade ncrely to an agent for
collection. In auch caaea,accor&ing to the opinion, tha account dehtor

would ba a propar garniahee, citing 1nter alia, Smith V. Crocker Firat

Nat 1 Bank, 152 C.A. Zd 832 31# P. 2d 23? (1957). In the Crow cage the
Crocker First Nat'l Bank had loaned to the judgment dcbcor a certain
amount, of which $21,0Dﬂ_taoained onpaid, taking‘canncc figa-atoced in

a warehouse as collateral. Smith; a crcditor of the pledgor, gafnished

the pledgee (not the warehouse operator) and the court held that the
rgarniahmcnt of the plcdgee was the proper way to proceed.‘ In the companion

case, Smith v, Crockcr Firet Nat'l Bank, cit supra, the same garniahor

clajmed that the garnishement had reached also certain dtafts delivered
to the bank for collection. The court held that the garnishment did not

create a lien on the drafts which were not yet accepted at the time of

the aervica_of the weit. The court actually teated ita &eciaion on the
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on A
than/the fact that the garnishee bank was merely a collection agent as

intimated in Axe. If it had so-held it might have disregarded C.C.P.

542 (6) as it was in force at that time. This point came up in Puissegur

v. Yarbrough, 29 C.2d 409, 175 P.2d 830 (1964). 1In Puissegur the asset

" tried to be reached by two competing creditors was a note payable in

installments, secured by a deed of trust. The makers of the note were

~ the Yarbroughs, who had executed the note to Mrs. Wood, the payee. The

note was heid by a bank for collection. One creditor (Hovey) socught t§
attach the note by garnishment of tﬁe makers, the other creditor {Puissegur),
garnished thg bank and the makers, both g&fnishments'uere subsequent to
Hoﬁey‘s attachment. Hovey tecovered judgment and he again attempted a
lev? by'garniahing the Yarbroughs. The bank honored th2~garnishmeﬁt under
the execution upon‘ the Puissegur judgment and delivered the note to the
sheriff. The sheriff sold the note on eﬁecutiuﬁ'to Puissegur. 'Puiasegﬁr
then tried to tollect;the noté from the Yarbroughs who pleaded payment
to Hovey and invalidity of fuisaegur‘s garnishment. The court held that
Puissegﬁr's garnishment of the notes held by the bank for collection by
garnishing the bank was valid and that Hovey's levy by garnishing the
Yarhroughé had lapsed, if 1t ever was valid. The court stressed twlce. the

‘ ' that question was
fact that the validiey of Hovey's attachment was questionable although/im-
material For the outcome of the litigation. Unfortunately, the court did
not diacusse ﬁhether the note was negotimble or nonaegotiable. It would
seem, however, th&t thé better rule is that liabilities on negotiable
inatruments require either seizure of the note or parnishment of th§

holder and can never be accomplished by garnishment of the maker or endorser,

although there i1s language in some cases which'lea#gs the gquestion open..




{b) It‘WOuld seen therefore that the pledgor's interest in pledged
negotiable instruments, pledged accounts recelvable, pledged choses in
action or pledged judgments can only be reached by garnishing the secured
party and not by garnishing the account debtor or obligor. The account

debtor or obligor remains iiable for payment to the secured party 1n the

fuil amount of the collateral and it is the garnighee who must pay over
any excess to the sheriff. Any other rule would violate the rule against
splitting causes qf_action and cause hardship to the account debtor or
obligor. Most of all, to deprive a pledgee of the pledgee's right to
direct payment from an account debtor or obligor and the pledgee's right
to sell pledged.collateral in case of default is subject to serious doubts
on the wisdom or legality of such rule. A different reéult ig only de-
fensible in the special casne where the debtor remains entitled to collec~
tion (so~called sion-notification assigoment) U.C.C. § 9-205.

If a nepgotiable document is subject to a security interest which 18
perfected by filing, U.C.C. § 9-304 (i), the proper method of levy should
be by seizure, if the document is in the hands of the debtor who is the
attachment defendant, in order to prevent negotiation to a kolder 1in due
course, U.C.C. §§ 9-309 and 7-502. - The secured party in such case must

assert the security interest under § 488.090.

1t is recommended to insert a new section quaiifying the rules of the
listed sections {in the cases of perfected security interests in accounts
receivable, choses in action and judgment and in cases of negotiable in~
struments in the possession of secured parties.

So far as negotiasble documents.are concerned, service of the writ on
a person obligated under the document (i.e;, the bailee who has issued

the negﬁtlable 1natrument)‘is a4 useless step in view of U.C.C. § 7-403

NS



‘eeeurity 1ntereet muet be perfected by filin;}, see ‘fﬁ

and the requirement of such service in § 488.400 (c) should be deleteﬂ.

A[comment or-emendment-ef § 488.330, however, eheuldrindicete that if

a party clains a security interest in goede uhich ia perfeete& by an”

| issuance of e nen-negotieble inetrument, .C c.‘i 9—3ﬂﬂ e yroper Ievy

on the dehtor s right An the cullateral 18 made by snrniahnent on the
seeured patty end notice ehuuld be: given te the debter within 45 daye.-r_
zt; Particﬂlar difficulties exiet with reapect tu chattel pepef re— -

sultins from true leases of gebde. SRICAERY
| g _
a) In the firet plaee 1£ the chattel p&pef'is aﬁbjeet te a
secnrity interest whieh ie perfeeted by'ﬂesseeeiun of the eeeure& party

the attschment of the ettechment dehture rights in the eollaterql (ﬂ C.C._

_5 9 3;1) should be by eerviee of the writ on. the seeured party aed the
rleusees nhauld continue tu neke paymenta tn the uecured party, if the

{arrangement is "ditect telleetien" errengement, eee ﬂffic;al Commeet

to § 9-303, uo. 1.\ '

bY Even greeter difficulties exiet with respeﬁt te =he etetue
of the chettel paper'e heléer s “1ghte in the leeaer s nwoperty intereets
in the leese& geods.; While the Cnde hes made it eléar that e seeuted

party holding a security inLETEBt in chattel pepet resuiting frem e,sale

has a rlght in the debtor e seentity 1nteteet 1n t e snods suid (whieh

eial ﬂummeete
to 5 9~105 "Ghattel peper“ ané to ! 9—30&,the Cuﬂe hzs left the matters
not expreeely reeplved with respect to—ehattal pepet resultins from true

leases.. In In re ueaetng Conaultants, &B& z, zd 367 (19?3} the 2nd Circuit

Cnurt held thet a perfected eecutity interest in chattel paper resulting

from true 1eases did not result in a perfected secutity interest in the

eversionary interest" nf the lessor in- the goods, if the security interest
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would result in the conclusion that a creditor of the'iesaur who has |
received and pledged to a secured party chattei papet abtaina by gar-'
nishment nf the pledgee of the chattel paper merely a lien on aurplus

' rentala and that he nuat garniah each lesaee to obtain & lien on the
gooda subject to the 1essee s right to poaaession Ear the period of the

: leane. In re Leasing has been aeverely criticized by a Eumment 1n .k;r‘ B

84 Yale L. J 1?22. 1t is recummended to cla:ify the situatiaa with g
reapect to attachment ur execution 1iena by prnviding that a levy nnder

a writ nf attachmnnt on chattel paper creates sn attachment lien alao on
the leaanr '8 intetest in the goods leased, ptovided that the lessee was
"properly notifiad af the 1evy on the chattel paper. By virtue uf the

lien the leased gonda shall be delivered to the sheriff at the end of

the lease, unless a Becured part}' with a pripr petfecteﬁ ﬁacurity intetest : l{)
-da the souds is eﬁtitled tn posaessian of . the gnods, whethet on default cf
| the leasee or expir&tion of the lease.‘ An exception tn that rule may be
provided where the attaching creditﬂr haa attached the 1nventory pursuant
to § #BB 36@ (c’}, :ln order to fa;:ilitiite cont:lnuation Df the buainass,

In such case the leased equipment may be returned to the leaaur Eor re-

leasing.




