#J-600 7/14/82
First Supplement to Memorandum 82-48

Subject: Study J-600 — Dismissal for Lack of Prosecution (Additional
Information)

One of the major issues identifled in Memorandum 82-48 for Commission
decision is whether to accept or reject the holding of Hocharian v.
Superior Court, 28 Cal.3d 714, 621 P.2d 829, 170 Cal. Rptr. 790 (1981).
Hocharian is a landmark decision holding that Code of Civil Procedure

Section 58la, which requires service of summons within three years after
commencement of the action, need not be satisfied if the plaintiff uses
"reasonable diligence" in attempting to meet the three-year cut-off and
the harm to the plaintiff of dismissing the actlon outwelghts the preju-
dice to the defendant if the litigation Is allowed to proceed. In
Hocharian the plaintiff failed to learn of the existence of z defendant
until after the three-year period had passed; the Supreme Court ordered
the trial court to determine whether the facts entitle the defendant to
a dismissal under the new test,

Attached to this Memorandum as Exhibit 1 is a copy of Senate Bill
1150, currently pending before the Legislature, intended to overrule
Hocharian, The bill is sponsored by the insurance industry, which
believes that the Hocharian rule makes it practically impossible to
force a plaintiff to be diligent. Insurance representatives state that
very few cases are being dismissed at the trial court level for violation
of the three-year statute under the Hocharian test, and in faet the
trial courts are applying the same test to the filve~year statute govern-—
ing the time the action must be brought to trial. Senate Bill 1150 has
passed the Senate and is set for hearing in the Assembly Judiciary
Committee on August 4, The bill is opposed by the trial lawyers associa-
tions and it is unclear whether 1t will make it out of committee. A
similar bill carried by Commission member Alister McAlister died in
Asembly Judiciary Committee last year.

In this connection it is worth noting that the Supreme Court had
the opportunity to extend Hocharian principles expressly to the five-
year bringing-to-trial statute but failed to do so in Hartman v.
Santamarina, 30 Cal.3d 762, 639 P.2d 979, 180 Cal. Rptr. 337 (1982),
even though the point was briefed and argued and a decision on the point

widely anticipated. A copy of the opinion is attached as Exhibit 2,

Respectfully submitted,

Nathaniel Sterling
Executive Secretary



| lst Supp. to Memo 82-48 Study J-600

EXHIBIT 1

AMENDED IN SENATE MAY 4, 1981
SENATE BILL No. 1150

Introduced by Senator Beverly

April 3, 1981

An act to amend Section 58la of the Code of Civil
Procedure, relating to actions. :

LEGISLATIVE COUNSEL’S DIGEST

SB 1150, as amended, Beverly. Actions: dismissals.

f SHIRFRORY 13 Served and a return of the summoens 5 made
within 3 years after the setion s filed; exeept where the
parties stipulate te an extension of time of & defendant makes
& general appearanee:

This bill weuld add impessibility of serviee and return of a
SoRens a3 an express exception to the requirement for @

Existing law provides that actions shall not be prosecuted
and shall be dismissed unless the summons on the com plaint
or the cross-complaint is served and return made within 3
years of commencement of the action or filing of the
cross-complaint. Existing law provides that actions shall be
dismissed if, after service upon the defendant or the general
appearance of the defendant, no answer has been filed, and
the plaintiff fails to have judgment entered within 3 vears of
the service or general appearance. Those perfods of time ma 1%
be extended by stipuiation, or for periods when the defendant

- was not amenable to service.

This bill would provide that those provisions are manda tory
and not excusable, and that the periods of time are
Jurisdictional, except that compliance may be excused where
the defendant is estopped to complain or where compliance
would be impossible, impracticable, or futile due to causes




SB 1150 —2—

beyond a party’s control.
Vote: majority. Appropriation: no. Fiscal committee: no.

State-mandated local program: no.
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The people of the State of California do enact as follows:

SECTION 1. Section 58la of the Code of Civil
Procedure is amended to read:
58la. (a) No action heretofore or hereafter
commenced by complaint shall be further prosecuted,
and no further proceedings shall be had therein, and all
actions heretofore or hereafter commenced shall be
dismissed by the court in which the action shall have
been commenced, on its own motion, or on the motion
of any party interested therein, whether named as a party
or not, unless the summons on the complaint is served
and rteturn made within three years after the
commencement of the action, except for reasons ef
i ,ba-t%efﬁee%herfe&semefeﬁeep%where
the parties have filed a stipulation in writing that the time
may be extended or the party against whom the action is
prosecuted has made a general appearance in the action.
(b) No action heretofore or hereafter commenced by
cross-complaint shall be further prosecuted, and no
further proceedings shall be had therein, and all actions
heretofore or hereafter commenced shall be dismissed by
the court in which the action shall have been
commenced, on its own motion, or on the motion of any
party interested therein, whether named as a party or
not, unless, if a summons is not required, the
cross-complaint is served within three years after the
filing of the cross-complaint or unless, if a summeons is
required, the summons on the cross-complaint is served
and return made within three years after the filing of the
cross-complaint, except where the parties have filed a
stipulation in writing that the time may be extended or,
if a summons is required, the party against whom service
would otherwise have to be made has made a general
appearance in the action.
(c) All actions, heretofore or hereafter commenced,
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shall be dismissed by the court in which the action may
be pending, on its own motion, or on the motion of any
party interested therein, if no answer has been filed after
either service has been made or the defendant has made
a general appearance, if plaintiff fails, or has failed, to
have judgment entered within three years after service
has been made or such appearance by the defendant,
except where the parties have filed a stipulation in
writing that the time may be extended.

(d) The time during which the defendant was not
amenable to the process of the court shall not be included
in computing the time period specified in this section.

(e) A motion to dismiss pursuant to the provisions of
this section shall not, nor shall any extension of time to
plead after the motion, or stipulation extending time for
service of summons and return thereof, constitute a
general appearance.

(f) Except as provided in this section, the provisions of
this section are mandatory and are not excusable, and the
times within which acts are to be done are jurisdictional.
Compliance may be excused only for either of the
following reasons: :

(1) Where the defendant or cross-defendant 1Iis
estopped to complain.

(2) Where it would be impossible, impracticable, or
futile to comply due to causes beyond a party’s control.
However, failure to discover relevant facts or evidence
shall not excuse compliance.
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EXHIBIT 2

T62 HARTMAN v. SANTAMARINA
30 Cul3d 762; — Cal.Rptr. —, — P.2d —

{L.A. No. 31435, Feb. i1, 1982.]

MAXINE C. HARTMAN, Plaintiff and Appellant, v.
FERNANDO SANTAMARINA, Defendant and Respondent. °

SUMMARY

In order to avoid the mandatory dismissal provisions of Code Civ.
Proc., § 583, subd. (b) (requiring that case be brought to trial within
five years of filing), a jury was impanelled in a medical malpractice ac-
tion twenty-three days before the fifth anniversary of the filing date.
After granting plaintifi’s motion for a continuance over defendant’s ob-
Jection, the trial court discharged the jury on its own initiative and
continued the trial for approximately eight months. Defendant moved
for a dismissal six months after the five-year period had elapsed, which
motion was granted by the trial court and a judgment of dismissal en-
tered. (Superior Court of Orange County, No. 211037, Robert C. Todd,
Judge.) ' .

The Supreme Court reversed. The court first held that the action was
brought to trial within the meaning of Code Civ. Proc., § 583, subd.
(b), when the jury was impanelled. The court also held that the dismiss-
al was premature, since challenges by both parties te trial judges {Code
Civ. Proc., § 170.6) had resuited in approximately 11 months® delay,
which period should have been disregarded in considering the motion to
dismiss. {Opinion by Kaus, J., with Bird, C. J., Mosk, Richardzon,
Newman, and Broussard, JJ., and Tobriner, J.,* concurring.)

*Retired Associate Justice of the Supreme Coust sitting under assignment by the
Chatirperson of the Judicial Council.

[Feb. 1982]
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HEADNOTES

Classified to California. Digest of Official Reports, 3d Series

{1) Dismissal and Nonsuit § Z4-—Involuntary Dismissal—Delay in
Bringing Action to Trial (Code Civ. Proc., § 583)—Application and
Constraction of Statutes—What Constitutes Trial—Impanelting of
Jury.—A medical malpractice action was brought to trial within
the meaning of Code Civ. Proc., § 583, subd. (b) (requiring that
case be brought to trial within five years of filing), when a jury
was impanelled within the five-year period, even though the jury
was subsequently discharged and the case continued beyond the
five-year period. Thus, the trial court erred in granting defendant’s
motion to dismiss under § 583, subd. (b).

. [See Cal.Jur.3d, Actions, § 255; Am.Jur.2d, Dismissal, Discon-
tinuance, and Nonsuit, § 63.] o

{2) Dismisszl and Nonsuit § 32--Inveluntary Dismissal—Delay in
Bringing Action to Trial (Code Civ. Proc., § 583)—Five-year Limi-
tation—Excuses, Exclosions, and Extensions—Assignment of
Different Judge.-——A medical malpractice action was prematurely
dismissed six months after the five-year period prescribed by Code
Civ. Proc., § 583, subd. (b), had clapsed, where challenges by both
parties to trial judges (Code Civ. Proc., § 170.6) had resulted in

- approximately eleven months’ delay. The period that a trial is held
in abeyance pending the assignment of another judge is disregard-
ed in considering a subsequent motion to dismiss.

CoUNSEL

“Allan F. Grossman, Lawrence A. Chusid and Peterson & Moen for
Plaintiff and Appellant.

Lecnard Sacks, Harvey R. Levine, Robert E. Cartwright, Edward 1.
Pollock, . William M. Shernoff, Stephen 1. Zetterberg, Richard D.
Bridgman, Sanford Gage, Arne Werchick, Victoria De Goff, Ian
Herzog, Glen T. Bashore, Wylie Aitken and Ralph Drayton as Amici
Curiae un behalf of Plaintifl and Appellant.

' Haight, Dickson, Brown & Bonesteel, Renald C. Kline, Roy G.
Weatherup and Eric P. Lampel for Defendant and Respondent.

[Feb. 1982]
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OriNiON

- KAUS, J.—Plaintift appeals from a judgment of dismissal pursuant to
section 583, subdivision (b), of the Code of Civil Proceduret-—the so-
called “five-year statute.” We reverse principally because the action was
brought to trial within five years after it was filed. We also hold, how-
ever, that even if the case had not been brought to trial, the five years
had not run when it was dismissed.

I

The complaint for medical malpractice was filed on February 7,
1974. Defendant promptly answered and an at-issue memorandum was
filed on May 14, 1974, The first assigned trial date was October 20,
1975, Trial was continued, however, to February 28, 1977, plaintiff
having been unable to complete the deposition of defendant. This sec-
- ond trial date had to be vacated because no judge was available and the
court had a policy of not trailing cases from day to day. The trial was
continued to October 11, 1977, when it was again continued on defen-
dant’s motion based on counsel’s engagement in another case. On
February 14, 1978, the continued date, the case was actually assigned
for trial, but deferdant challenged one judge under section 170.6 and
plaintiff then challenged his replacement. No other judge was available.
The court’s no-trail policy was still in effect and the case was continued
for 11 months to Januvary 15, 1979—23 days from the 5th anniversary
of the date of filing. :

On January 15, 1979, plaintifi°s counsel was engaged in another trial
in Ventura County which had started on November 15, 1978, and
which was taking “considerably longer™ than had been estimated. He
had, however, been given the day off and, suggested that, in order to
avoid the impact of the five-year statute, the parties proceed to “pick a
jury [and] then continue the matter to a time convenient to the court
and the parties when [the] Ventura case would be finished.” After some
discussion, the court agreed: Twelve prospective jurors were put into the
box, both sides passed for cause, the jury was sworn, and plaintiff
moved for a continuance which was granted over defendant’s objections.
The court then discharged the jury on its own initiative.? The trial was
continued to August 5, 1979.

YAl stawutory references are to the Code of Civil Procedure.

It may be of technical significance that it was the court and not plainGff who thus
precipitated a mistrial. Plaintiff had merely asked for a continuance or, more precisely,
a rather long recess.

[Feb. 1982]
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On July 13, 1979, defendant filed a motion to dismiss under section
583, subdivision (b), which was eventually granted on July 30, 1979.
This appeal followed the entry of a formal judgment of dismissal.

il

(1} The plain import of AMiller & Lux, Inc. v. Superior Court
(1923) 192 Cal. 333, 342 [219 P. 1006], is that this case was brought
to trial on January 15, 1979. In Miller & Lux we held that under the
circumstances of that case a continuance ordered on March 24, 1920,
“had the effect of puiting the case beyond the bar of [section 583]”
and, therefore, mandating dismissal. (/d., at p. 342.) We indicated,
however, what procedure would have saved the day: “It may be suggest-
ed that if counsel had desired to avoid the bar of the statute, it would
have been a very simple matter, after calling the court’s attention to the
situation, to have requested that one witness be sworn in the cases and
then the hearing of the cases continued until a time which would be
convenient for the court and the parties to the action.” (Id.) Miller &
Lux happened to be a nonjury case. If the action is set for jury trial the
functional equivalent of swearing a witness is the impanelling of the
jury. (Kadota v. City & County afSF (1958) 166 Cal.App.2d 154
[333 P.2d 751

Defendant claims that the quoted passage from Miller & Lux is dic-
tum—as it most assuredly is. (See Adams v. Superior Court (1959) 52
Cal.2d 867, 870 [345 P.2d 466).} The dictum has, however, survived al-
most a half century and has been accepted by the bench and bar. (See,
e.g., Clements v. Ragghianti (1957) 155 Cal.App.2d 188, 191 [317
P.2d 706); Vecki v. Sorenson (1959) 171 Cal.App.2d 390, 395 [340
P.2d 1020); cf. Bella Vista Dev. Co. v. Superior Court (1963) 223
Cal.2d 603, 608 [36 Cal.Rptr. 106].) At this very moment there must
be dozens of cases in which all that stands between a viable lawsuit and
a mandatory dismissal is faithful compliance with this court’s Sugges-
tion that the impact of the five-year statute may be avoided by going
through certain rites denoting the commencement of a trial. We would
be subject to legitimate criticism if we defeated reasonable reliance on
Miller and Lux by a belated repudiation of the procedure we suggcstcd
on the ground that our suggestion was, after all, just dictum.

3ln Kadota the jury was actually impanelled and sworn. The opinion's statement of
the issuc, however, implics that a jury case is brought to trial “when the parties com-
mence the examination of prospective jurors.” (Jd., at p. 195.)

[Feb. 1982]



766 "HARTMAN V. SANTAMARINA
30 Cal.dd 762, — Cal.Rptr. —, — P.2d —

Moreover, in 1923, the procedure suggested in Miller & Lux was
perhaps a mere professional courtesy to comatose counsel., Apparently
the calendars of most courts were reasonably current and only the most
extreme Fabian tactics were likely to get plaintiff’s counsel in trouble
with the five-year rule. Today's overcrowded dockets, which often make
it touch and go whether even the most aggressive plaintiff can get to
trial within five years, demand safety valves against unjust dismissals.
One, of course, is the rule that if the plaintiff has obtained a trial date
within the five years and is prevented from actually goiag to trial be-
cause no courtroom is open, the delay is “on the house.” {Goers v.
Superior Court (1976) 57 Cal.App.3d 72, 75 [129 Cal.Rptr. 29}.) Un-
fortunately, as this case shows, the facts do not always fit the Goers
mold, and the pro forma commencement of the trial, as suggested by
Miller & Lux, thus plays a vital part in preserving the right to a trial
on the merits. :

Defendant claims, however, that this court repudiated Miller & Lux
in Adams v. Superior Court, supra, 52 Cal.2d 867. We disagree. True,
in Adams a witness was sworn and testified, but the sole purpose of
putiing him on was to obtain evidence relevant to a motion for continu-
ance, which was granted. Adams did no violence to Miller & Lux in
holding that testimony elicited for the sole purpose of #or going to trial
did not amount to bringing the case to trial

Finally, defendant suggests that the procedure of impanelling a jury
just to send it home five minutes later, is a “charade” which does little
credit to the public image of the courts. To this there are two answers,
one short, one a bit longer. The short one is that the defendant need not
insist that the charade be played out: he can, saving all his objections,
stipulate that the necessary ceremonial has been observed. The long an-
swer is that from time immemorial charades and fictions have played a
vital role in helping courts over, around and under legal roadblocks
which they were not quite ready to assault head-on.!

Two examples will suffice. First, every student of lcgal history is fa-
miliar with the symphony of fictions by which the action cf ejectment
was transformed from a remedy available only to disposscssed tenants

+Chiefl Justice Marshall, sitting as a circuit justice, thus described a legal fiction:
*[i]¢ is the creature of the court, and is moulded to the purposes of justice, according
ta the view which its inventors have taken of its capacity to effect those purposes.”
{Livingston v. Jefferson {1811} 15 Fed.Cas. (No. 8411) 660, £63.)

[Feb. 1982
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into an action by which title to the frechold could be adjudicated.” Less
well known but more to the point are the machinations by which the
King's Bench—essentially a criminal court—usurped some of the civil
jurisdiction of the Common Pleas by jailing the defendant—actually at
first, fictitiously after a time, never with even a pretense of justifica-
tion.® The obvious parallel between a “pretend” jailing to acquire
jurisdiction and the “pretend” picking of a jury to keep it effective, sug-
gests that on January 15, 1979, the jurors participated not in a charade
but, rather, in a tableau in a centuries old pageant. :

We therefore hold that on January 15, 1979, plaintiff brought this
case to trial within the meaning of section 583, subdivision (b).

11T

(2) A second and entirely independent reason w‘hy the dismissal was
erroneous is the fact that legally five years had not elapsed since the fil-
ing of the complaint.

5Blackstone calls the method a “contrivance.” {3 Blackstone’s, Commentaries 201.)
A more modern author thus ends his description: “. .. [By] Tudor times an action of
ejectment was the standard method to determine ownership of land. It continued in full
charade into the nineteenth century; ..." {Rembar, The Law of the Land {1980) p.
210, italics added.) .

~€The procedure is described in Dowling, Materials for Legal Method (1946) chapter
2, section 2, pages 38-39: “The Court of King's Bench was established protably in the
early part of the thirteenth century. It had jurisdiction over criminal cases. it also had
jurisdiction over civil actions involving a breach of the peace. It had jurisdiction also
over other actions brought against a person in the custody of the King’s marshal of the
Marshalsea Prison. It did not, however, have jurisdiction in the case of other civil ac-
tions, as for example an action of debt. By the use of a fiction it acquired such
jurisdiction. If a plaintiff desired to sue a defendant for a debt in the King's Bench he
might first sue him for trespass, have him arrested and commitied to the Marshalsea,
and thereafter the court could entertain an action of debt against him. The proceeding
would be begun, not by an original writ, but by what was known as a ‘bitl of Middle-
sex,’ a process direcling the sherifil to arrest the defendant to answer a charge of
trespass and also (ac etiam) of debt. The charge of trespass was a sufficient ground for
arresting the defendant and committing him to the custody of the marshal, and the
Court of King's Bench thus acquired jurisdiction to determine the question of indebted-
ness of the pr..oner. Since the court was anxious to extend its jurisdiction, it came to be
held that it was not necessary that the defendant should be actually arrested; it was
held that an allegation by the plaintiff that the defendant had been arrested was suffi-
cient and the defendant would not be permitted to deny the allegation. Thus, the Court
of King's Bench acquired concurrent jurisdiction over all kinds of civil controversies ex-
cept real actions. Later it came to be held that a proceeding in the court could be
begun by an original writ as well as by a bill of Middlesex.” A more elaborate descrip-
tion will be found in 3 Blackstone's, Commentaries, pages 41-43.

[Feb. 1982]
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In Nail v. Osterholm (1970) 13 Cal.App.3d 682 (91 Cal.Rptr. 508],
the case came on for trial about four years after the complaint was
filed. Plaintiff challenged the trial judge pursuant to section 170.6. The
challenge was allowed, but no other judge was available. The case went
off calendar. It was eventually set for retrial on February 10, 1969, sev-
eral months after the fifth anniversary of the date of filing—October 6,
1968. On October 15, 1968, plaintiff unsuccessfully moved to advance
the trial date. On December 6, 1968, defendant’s motion to dismiss un-
der the five-year statute was granted. The Court of Appeal reversed. It
pointed out that section 170.6 contains various provisions designed to
minimize any delay caused by a successful challenge under that sec-
tion.” These were, however, not followed, with the result that the
plaintiff was penalized for exercising his statutory right io challenge the
trial judge. The Nail court then harmonized the objectives of sections
170.6 and 583 by holding that “the period that the trial is held in abey-
ance pending the assignment of another judge is to be disregarded in
considering a subsequent motion to dismiss.” (13 Cal.App.3d at p. 686,
italics added.)

Defendant attempts to distinguish Naif on the basis that there the de-
lay after the section 170.6 challenge resulted in a trial setting beyond
the five-year period, while here the new trial date was just within that
limitation. This point, however, overlooks the language of Nail that the
“period that the trial is held in abeyance ... is to be disregarded

_».—language which does not even hint of a condition that the period
of abeyance must stretch beyond the fifth anniversary of the action.

Here the section 170.6 challcngcs—which,r incidentally, were initiated
by defendant—resulted in a delay of about 11 months. The motion to

7Section 170.6 reads in relevant part as follows: “If such motion is duly presented
and such affidavit or declaration under penalty of perjury is duly filed or such oral
statement under oath is duly made, thereupon and without any further act or proof, the
judge supervising the master calendar, if any. shall assign some other judge, court com-
missioner, or referee o try the cause or hear the malter. In other cases, the trial of the
cause or the hearing of the matter shall be assigned or transferred 10 another judge,
court commissioner, or referee of the court in which the trial or matter is pending or, if
ihere is no other judge, court commissioner. or referec of the court in which the trial or
matter is pending, the Chairmap of the Judiciai Counuii shall assign some other judge,
court commissioner, or referee 10 try such cause or hear such matter as prompily as
possible. ... [T] Unless reguired for the convenicnce af the court or unless good cause
is shown, a continuance of the trial or hearing shall not be granted by reason of the
making of a motion under this section. If a continuance is granted, the cause or matter
shall be continued from day to day or for other limited perisds upon the trial or other
calendar and shall be reassigned or transferred for rial or hearing as promptiy as
possible.”

[Feb. 1982]
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dismiss was granted six months after the five years had run. Thus, by
any reckoning, the dismissal was premature.

The judgment is reversed.

Bird, C. J., Mosk, J., Richardson, J., Newman, J., Broussard-, J., and
Tobriner, J..* concurrcd. : -

~ *Retired Associate Justice of the Supreme Courl sitting under assignment by the
Chairperson of the Judicial Council. .

[Feb. 1982]



