#L-640 1/5/83

Memorandum 83~4

Subject: Study L-640 - Trusts (Scope of Study)

Background
The Commission is in the initial stages of considering Division 3

of the California Probate Code which is entitled Administration of
Estates of Decedents. (See Memorandum 83-5, on the agenda for the
January meeting.) Chapter 1% (commencing with Section 1120) of this
division of the Probate Code deals with the administration of trusts.

It was decided to split off the study of trust administration from the
probate administration study at the September 1982 meeting. It was felt
that proposed legislation on this subject could be prepared for the 1984
legislative session. The Commission's tentative outline for the Probate
Code study locates trust provisions as a new Division 3, commencing with
Section 1100, This memorandum outlines the staff's tentative views on

the scope of the trust project.

Reference Materials

Attached to this memorandum is a copy of Article VII of the UPC
(see Exhibit 1), including the Comments of the Joint Editorial Board of
the UBC. Also attached is a copy of the main body of California statutes
relating to trusts. You will find it useful to refer to these materials
during the course of considering the memorandums on trusts at this

meeting and at future meetings.

Scope of Study
The Legislature directed the Commission to study whether the California

Probate Code should be revised, including, but not limited to, whether
California should adopt, in whole or in part, the Uniform Probate Code.
1980 Cal. Stats. res. ch. 37. Since trust administration provisions
appear in Division 3 of the Probate Code and also as Article VII of the
UPC, the starting point for this study is the material covered by Probate
Code Section 1120-1139.19.

Related provisions appear in the Civil Code in several places.
California has also adopted several uniform acts bearing om trusts such
as the Uniform Common Trust Fund Act (Fin. Code § 1564), the Revised
Uniform Principal and Income Act (Civil Code §§ 730-730.17), the Uniform



Supervision of Trustees for Charitable Purposes Act (Gov't Code
§§ 12580-12597), the Uniform Testamentary Additions to Trusts Act (Prob.
Code §§ 170-173, to be renumbered as Prob. Code §§ 6300-6303 by AB 25, a
Commission bill), and the Uniform Management of Institutional Funds Act
(Civil Code §§ 2290.1-2290.12).

The staff has chosen to start this study with a comparison of the
UPC trust administration provisions with those of Califormia law. See
the First Supplement to Memorandum 83-4. The UPC trust administration
provisions have been drafted to achleve several objectives that the
gtaff believes should guide the Commission: to eliminate procedure
distinctions between testamentary and inter vivos trusts, to locate
nommandatory judicial proceedings for trustees and beneficiaries in a
convenient court fully competent to handle all problems that may arise,
to facilitate judicial proceedings concerning trusts by comprehensive
provisions for obtaining jurisdiction aver‘interested persons by notice,
and to strengthen the sbility of owners to select trustees by eliminating
formal qualification of trustees and restrictions on the place of adminis-
tration. See the General Ccmment to Article VII of the UPC {attached as
Exhibit 1).

It should be noted that not all of the relevant provisions concerning
trust administration appear in the Probate Code. Some Civil Code provi-
sions are necessarily involved, no matter how strictly one limits the

subject of trust administration. The staff considers trust administra-

tion to properly include the following topics, among others: jurisdiction
over trusts, venue, notice of proceedings relating to trusts, transfer

of the place of administration within and without the state, the "prudent
man" investment rule, trustee accountings, trustee liability to beneficia=-
ries and to third persons, removal of trustees, filling vacancies,
compensation, and modification of trusts. Provisions relating to trustees’
powers appear in both the Probate Code (see Section 1120.2) and the

Civil Code {see Sections 2267-2272) and in the UPC administrative provi-
sions (the Uniform Trustees' Powers Act is suggested for consideration

as Part & of Article VII of the UPC). Accordingly, we propose to study
trustees’ powers as a part of administration. See the Second Supplement

to Memorandum 83-4.



After the more important trust administration matters are covered,
the Commission may want to clean up the remaining Field Code provisions
that populate parts of the Civil Code. See Civil Code §§ 852-871,
2215-2289 (attached as Exhibit 2). Many of these provisions no longer have
any particular utility, if they ever did. One commentator suggested
that the Field Code provisions adopted in the Civil Code are "about as
functional as a vermiform appendix and if the present statutes are not
likely to induce peritonities in the body politic, they contain real

potentialities of some mild belly aches." Evans, Obseryations on the

State, Etc., of the California Law of Uses and Trusts, 28 S. Cal, L,

Rev. 111 (1955). This same writer noted, almost 30 years ago, that

"there is hope today in a California Law Revision Commission which did

not exist when the earlier articles [pointing out inadequacies in California
statutory law relating to trusts] were published and these observations

are submitted for its consideration.™ 1Id., at 121. In line with

Professor Evans' suggestions, the staff would like eventually to comsoli-

date trust law in the Probate Code to the extent practicable.

Respectfully submitted,

Stan G. Ulrich
Staff Counsel




Memo 83-4 Study L-640

EXHIBIT 1

UNIFORM PROBATE CODE

ARTICLE VII

TRUST ADMINISTRATION

PART 1
TRUST REGISTRATION

Section

7-101. [Duty to Register Trusts.]
T-102. [Registration Procedures.]
7-103. [Effect of Registration.]
T-104, {[Effect of Failure to Register.]
7-105. [Registration, Qualification of Foreign Trustee.]

PART 2
* JURISDICTION OF COURT CONCERNING TRUSTS

T-201. [Court; Exclusive Jurisdiction of Trusts.]
. T-202. [Trust Proceedings; Venue.]

7-203. [Trust Proceedings; Dismissal of Matters Relating to For-
eign Trusts.]

7-204. [Court; Concurrent Jurisdiction of Litigation Invelving
Trusts and Third Parties.] :

7-205. [Proceedings for Review of Employment of Agents and Re-
view of Compensation of Trustee and Employees of Trust.]

7-206. {[Trust Proceedings; Initiation by Notice; Necessary Par-
ties.]

/

PART 3
DUTIES AND LIABILITIES OF TRUSTEES

7-301. [General Duties Not Limited.]

T-302. [Trusiee’s Standard of Care and Performance.]

7-303. [Duty to Inform and Account to Beneficiaries.]

7-304. [Duty to Provide Bond.]

72805, [Trustee’s Duties; Appropriate Place of Administration;
Deviation.]

7-306. [Personal Liability of Trustee to Third Parties.] :

7-307. [Limitations on Proceedings Against Trustees After Final
Account.]

GENERAL COMMENT

Several considerations explain bate Code of procedures applica-
the presence in the Uniform Pro- ble to inter vivos and testament-
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UNIFORM PROBATE CODE

ary trusts. The most important
is that the Court assumed by the
Code is a full power court which
appropriately may receive juris-
diction over trustees. Ancther is
that personal representatives un-
der Articles III and IV and con-
servators under Article V, have
the status of trustees. It follows
"naturally that these fiduciaries
and regular trustees should bear
a similar relationship to the
Court. Also, the general move of
the Code away from the concept
of supervisory jurisdiction over
any fiduciary is compatible with
the kinds of procedural provisions
which are believed to be desirable
for trustees.

The relevance of trust pro-
cedures to those relating to set-
tlement of decedents’ estates is
apparent in many situations.
Many trusts are created by will.
In a substantial number of states,
statutes now extend probate
court eoniral over decedents’ es-
tates to testamentary trustees,
but the same procedures rarely
apply to inter vivos trusts. For
example, eleven states appear to
require testamentary trustees to
qualify and account in much the
same manner as ‘'executors,
though quite different require-
ments relate to trustees of inter
vivos trusts in these same states.
. Twenty-four states impose some
form of mandatory court account-
ings on testamentary trustees,
while only three seem to have
comparable requirements for in-
ter vivos trustees.

From an estate planning view-
point, prebate court supervision
of testamentary trustees causes
many problems. In some states,
testamentary trusts cannot be re-

Art, 7

leased to be administered in an-
other state. This requires com-
plicated planmning if inconvenience
to interested persons is to be
avoided when the beneficiaries
move elsewhere.  Also, some
states preclude foreign trust com-
panies from serving as trustees of
local testamentary trusts without
complying with onerous or pro-
hibitive  qualification require-
ments. Regular accountings in
court have proved to be more
expensive than useful in relation
to the vast majority of trusts and
sometimes have led to the ill-
advised use of legal life estates to
avoid these burdens.

The varicus restrictions appli-
cable to testamentary trusts have
caused many planners to recom-
mend use of revocable inter vivos
trusts. The widely adopted Uni-
form Testamentary Addition to
Trusts Act has accelerated this
tendency by permitting testators
to devise estates to trustees of
previously established receptacle
trusts which have and retain the
characteristics of inter vivos
trusts for purpose of procedural
requirements.

The popularity of this legis-
lation and the widespread use of
pour-over wills indicates rather
vividiy the obsolescence and ir-
relevance of statutes contemplat=
ing supervisory jurisdiction.

One of the problems with inter
vivos and receptacle trusts at the
present time, however, is that
persons interested in these ar-
rangements as trustees or ben-
eficiaries frequently discover that
there are no simple and efficient
statutory or judicial remedies
available to them to meet the
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Art. 7

special needs of the trust relation-
ship. Proceedings in equity be-
fore courts of general jurisdiction
are possible, of course, but the dif-
ficulties of obtaining jurisdiction
over all interested persons on
each oceasion when a judicial
order may be necessary or de-
sirable are commonly formidable.
A few states offer simplified
procedures on a voluntary basis
for inter vivos as well as tes-
tamentary trusts. In some of
these, however, the legislation
forces inter vives trusts into un-
popular patterns involving super-
visory conircl. Nevertheless, it
remains true of the legislation in
most states that there is too little
for inter vives trusts and too
much for trusts created by will.

Other developments - suggest
that enactment of useful, uniform
legislation on trust procedures is
a matter of considerable social
importance. For one thing, ac-
celerating mobility of persons and
estates is steadily increasing the
pressure on locally oriented prop-
erty institutions. The drafting
and technical problems created by
lack of uniformity of trust pro-
cedures in the several states are
quite serious. If people cannot
obtain efficient trust service to
preserve and direct wealth be-
cause of state property rules,
they will turn in time to national
arrangements that eliminate prop-
erty law problems. A general
shift away from local manage-
ment of trusteed wealth and in-
creased reliance on various con-
tractual claims against national
funds seems the most likely con-
sequence if the local law of trusts
remains nonuniform and provin-
cizl.

TRUST ADMINISTRATION

Modestly endowed persons who
are turning to inter vivos trusts
to avoid probate are of more
immediate concern. Lawyers in
all parts of the country are aware
of the trend toward reliance on
revocable trusts as total sub-
stitutes for wills which recent
controversies about probate pro-
cedures  have stimulated. There
would be little need for concern
about this development if it could
be assumed also that the people
involved are seeking and getting
competent advice and fiduciary
assistance. But there are in-
dications that many people are
neither seeking nor receiving ad-
aquate information about trusts
they are using. Moreover, pro-
fessional fiduciaries are often not

-available as trustees for small

estates.  Consequently, neither
settlors nor trustees of “do-it-
yourself” trusts have much idea
of what they are getting intu.
As a result, there are corre-
sponding dangers to beneficiaries
who are frequently vninformed or
baffled by formidable difficuities
in obtaining relief or information.

Enactment of clear statutory
procedures creating simple rem-
edies for persona involved in trust
problems will not prevent dis-
appointment for many of these
persons but should help minimize
their losses.

Several objectives of the Code
are suggested by the preceding
discussion, They may be sum-
marized as follows:

1. To eliminate procedural dis-
tinetions between testamentary
and inter vivos trustas. )

2. To strengthen the ability of
owners to select trustees by elim-
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UNIFORM PROBATE CODE

inating formal qualification of
trustees and restrictions on the
place of administration.

8. To locate nonmandatory ju-
dicial proceedings for trustees
and beneficiaries in a convenient
court fully competent to handle
all problems that may arise.

4. To {facilitate judicial pro-
ceedings concerning trusts by com-
prehensive provisions for obtain-
ing jurisdiction over interested
persons by notice.

Art. 7

5. To protect beneficiaries by
having trustees file written state-
ments of acceptance of trusts
with suitable courts, thereby ac-
knowledging jurisdiction and pro-
viding some evidence of the trust’s
existence for future beneficiaries,

6. To eliminate routinely re-
quired court accountings, substi-
tuting clear remedies and stat-
utory duties to inform benefi-
ciaries.

314



Pt. 1

TRUST ADMINISTRATION

§ 7-101

PART 1
TRUST REGISTRATION

GENERAL €OMMENT

Registration of trusts is a new
concept and differs importantly
from common arrangements for
retained supervisory jurisdiction
of courts of probate over tes-
tamentary trusts, It applies
alike to inter vivos and tes-
tamentary trusts, and is available
to foreign-created trusts as well
as those locally created. The
place of registration is related not
to the place where the trust was
created, which may lose its sig-
nificance to the parties concerned,
but is related to the place where
the trust is primarily adminis-
tered, which in turn is required
{Section T-305) to be at a location
appropriate to the purposes of the
trust and the interests of its

beneficiaries. Sections 7-102 and
T-306 provide for transfer of
registration. The procedure is

more flexible than the typical
retained jurisdiction in that it
permits registration or submission
to other apprepriate procedures
at another place, even in another
state, in order to accommodate
relocation of the trust at a place
which becomes more convenient
‘for its administration. (Cf. 20
[Purdon’s] Pa.Stat. § 2080.309.)
In sddition, the registration ac-
knowledges that a particular
court will be accessible to the
parties on a permissive basis with-

Section 7-101. [Duty to Register Trusta.]
The trustee of a trust having its principal

out subjecting the trust to com-
pulsory, continuing supervision by
the court.

The process of registration re-
quires no judicial action or de-
termination but is accomplished
routinely by simple acts on the
part of the trustee which will
place certain information on file
with the court (Section 7-102).
Although proceedings involving a
registered trust will not be con-
tinuous but will be separate each
time an interested party initiates
& proceeding, it is contemplated
that a court will maintain a
single file for each registered
trust as a record available to
interested persons. Proceedings
are facilitated by the broad ju-
risdiction of the court {Section
7-201) and the Code’s represen-
tation and notice provisions (Sec-
tion 1-403),

Bection T-201 provides complete
jurisdiction over trust proceedings
in the court of registration. Sec-
tion 7-103 above provides for
jurisdiction over parties. Section
7-104 should facilitate use of
trusts involving assets in several
states by providing for a single
principal place of administration
and reducing concern about gqual-
ification of foreign trust com-
panies.

place of

- administration in this state shall register the trust in the Court

of this state at the principal place of administration.

Unless

otherwise designated in the trust instrument, the principal place
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UNIFORM PROBATE CODE Art. T

§ 7-101

of administration of a trust is the trustee's usual place of
business where the records pertaining to the trust are kept, or
at the trustee’s residence if he has no such place of business.
In the case of co-trustees, the principal place of administration,
if not otherwise designated in the trust instrument, is (1) the
usual place of business of the corporate trustee if there is but
one corporate co-trustee, or (2) the usual place of business or
residence of the individual trustee who is a professional
fiduciary if there is but onme such person and no corporate
co-trustee, and otherwise (3) the usual place of business or
residence of any of the co-trustees as agreed upon by them.
The duty to register under this Part does not apply to the
trustee of a trust if registration would be inconsistent with the
retained jurisdiction of a foreign court from which the trustee
cannot obtain release. o

COMMENT

This section rests on the as-
sumption that a central “filing
office” will be designated in each
county where the Court may sit
in more than one place.
~ The scope of this section and of
Article VII is tied to the def-
inition of *“trustee” in section
1-201.
definition should be expanded to
include “land trusts.” It was con-

It was suggested that the-

cluded, however, that the ineclu-
sion of this term, which haa
special meaning principally in
Hlinois, should be left for decision
by enacting states. Under the
definition of “trust” in this Code,
custodial arrangements as con-
templated by legislation dealing
with pgifts to minors, are ex-
cluded, as are “trust accounts” as
defined in Article VI.

Section 7-102. [Registration Procedures.]

Registration shall be accomplished by filing a statement
indicating the name and address of the trustee in which it
acknowledges the trusteeship. The statement shall indicate
whether the trust has been registered elsewhere. The state-
ment shall identify the trust: (1) in the case of a testamentary
trust, by the name of the testator and the date and place of
domiciliary probate; (2) in the case of a written inter vivos
trust, by the name of each settlor and the original trustee and
the date of the trust instrument; or (3} in the case of an oral
trust, by information identifying the settlor or other source of
funds and describing the time and manner of the trust's
creation and the terms of the trust, including the subject
matter, beneficiaries and time of performance. If a trust has
‘been registered elsewhere, registration in this state is in-
effective until the earlier registration is released by order of
the Court where prior registration occurred, or an instrument
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Pt. 1 TRUST ADMINISTRATION § 7-103

executed by the trustee and all beneficiaries, filed with the
registration in this state. :

1

COMMENT

Additional duties of the elerk
of the Court are provided in
Section 1-305. The duty to

Section 7-103. [Effect of Registration.}

(a) By registering a trust, or accepting the trusteeship of a
registered trust, the trustee submits personally to the ju-
risdiction of the Court in any proceeding under 7-201 of this
Code relating to the trust that may be initiated by any
interested person while the trust remains registered. Notice of
any proceeding shall be delivered to the trustee, or mailed to
him by ordinary first class mail at his address as listed in the
registration or as thereafter reported to the Court and to his
address as then known to the petitioner.

{b) To the extent of their interests in the trust, all
beneficiaries of a trust properly registered in this state are
subject to the jurisdiction of the court of registration for the
purposes of proceedings under Section 7-201, provided notice is
given pursuant to Section 1-401.

COMMENT

register trusts is stated in Sec-
tion T-101.

This section provides for ju-
risdiction over the parties. Sub-
ject matter jurisdiction for pro-
ceedings involving trusts is de-
seribed in  Section 7-201 and
7-202. The basic jurisdictional
coneept in Section 7-103 is that
reflected in widely adopted long-
arm statutes, that a state may
properly entertain proceedings
when it i3 a reasonable forum
under all the circumstances, pro-
vided adequate notice is given.
Clearly the trustee can be deemed
to consent to jurisdiction by vir-
tue of registration. This basis
for consent jurisdiction is in ad-
dition to and not in lieu of other
bases of jurisdiction during or
after registration. Also, incident
to an order releasing registration
under Section 7-305, the Court
could condition the release on

registration of the trust in an-
other state or court. It also
seems reasonable to require ben-
eficiaries to go to the seat of the
trust when litigation has been
initiated there concerning a trust
in which they claim beneficizl
interests, much as the rights of
shareholders of a corporation can
be determined at a corporate
seat. The settlor has indicated a
principal place of administration
by his selection of a trustee or
otherwise, and it is reasonable to
subject rights under the trust to
the jurisdiction eof the Court
where the trust is properly ad-
ministered. Although most cases
will fit within traditional concepts
of jurisdietion, this section goes
beyond established doctrines of in
personam or quasi in rem ju-
risdiction as regards a nonres-
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§ 7-103

ident beneficiary’s interests in
foreign land of chattels, but the
National Conference believes the

UNIFORM PROBATE CODE Art. 7

section affords due process and
represents a worthwhile step for-
ward in trust proceedinga.

Section 7-104. [Effect of Failure to Register.]

A trustee who fails to register a trust in a proper place as
required by this Part, for purposes of any proceedings initiated
by a beneficiary of the trust prior to registration, is subject to
the personal jurisdiction of any Court in which the trust could
have been registered. In addition, any trustee who, within 30
days after receipt of a written demand by a settlor or
beneficiary of the trust, fails to register a trust as required by
this Part is subject to removal and denial of compensation or to
surcharge as the Court may direct. A provision in the terms of
the trust purporting to excuse the trustee from the duty to
register, or directing that the trust or trustee shall not be
subject to the jurisdiction of the Court, is ineffective.

COMMENT

Under Section 1-108, the holder
of a presently exercisable general
power of appointment can control
all duties of a fiduciary to ben-
eficiaries who may be changed by
exercise of the power. Hence, if
the settlor of a revocable inter

refrain from registering a truat,
no liability would follow even
though another beneficiary de-
manded registration. The ability
of the general power holder to
control the trustee ends when the
power ia terminated.

vivos trust direets the trustee to

Section 7-105. [Registration, Qualification of Foreign Trus-
tee] .

A foreign corporate trustee is required to qualify as a foreign
corporation deing business in this state if it maintains the
principal place of administration of any trust within the state.
A foreign co-trustee is not required to qualify in this state
solely because its co-trustee maintains the principal place of
administration in this state. Unless otherwise doing business in
this state, local qualification by a foreign trustee, corporate or
individual, is not required in order for the trustee to receive
distribution from a local estate or to hold, invest in, manage or
acquire property located in this state, or maintain litigation. _
Nothing in this section affects a determination of what other
acts require qualification as doing business in this state.
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Pt. 1

TRUST ADMINISTRATION

§ 7-105

COMMENT

Section 7-105 deals with non-
resident trustees in a fashion
which should correct a widespread
deficiency in present regulation
of trust activity. Provisions lim-
iting business of foreign corpor-
ate trustees constitute an un-
necessary limitation on the ability
of a trustee to function away
from its principal place of busi-
ness. These restrictions properly
relate more to continuous pursuit
of general trust business by for-
eign corporations than to isolated
instances of litigation and man-
agement of the assets of a par-
ticular trust. The ease of avoid-
ing foreign corporation qualifi-

cation statutes by the common
use of local nominees or sub-
trustees, and the acceptznce of
these practices, are evidence of
the- futility and undesirability of
more restrictive legislation of the
sort commonly existing today.
The position embodied in this see-
tion has been recommended by im-
portant segments of the banking
and trust industry through a pro-
posed model statute, and the fail-
ure to adopt this reform has been
characterized as unfortunate by a
leading trust authority. See 5§
Scott on Trusts § 558 (3rd ed.
1967).
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§ 7-201 UNIFORM PROBATE CODE Art. 7

PART 2
JURISDICTION OF COURT CONCERNING TRUSTS

Section 7~-201. [Court; Exclusive Jurisdiction of Trusts.]

(a) The Court has exclusive jurisdiction of proceedings
initiated by interested parties concerning the internal affairs of
truats. Proceedings which may be maintained under this
section are those concerning the administration and distribution
of trusts, the declaration of rights and the determination of
other matters involving trustees and beneficiaries of trusts.
Thesge include, but are not limited to, proceedings to:

(1) appoint or remove a trustee;

{2) review trustees’ fees and to review and settle interim
or final accounts;

(3) ascertain beneficiaries, determine any question
arising in the administration or distribution of any trust
including questions of construction of trust instruments, to
instruet trustees, and determine the existence or non-
existence of any immunity, power, privilege, duty or right;
and

{4) release registration of a trust.

{b} Neither registration of a trust nor a proceeding under
this section result in continuing supervisory proceedings. The
management and distribution of a trust estate, submission of
accounts and reports to beneficiaries, payment of trustee’s fees
and other obligations of a trust, acceptance and change of
trusiceship, and other aspects of the administration of a trust
shall proceed expeditiously consistent with the terms of the
trust, free of judicial intervention and without order, approval
or other action of any court, subject to the jurisdiction of the
Court as invoked by interested parties or as otherwise exercised
as provided by law.

COMMENT

Derived in small part from Statutes, (Purdon) 32080.101 et
Florids Statutes 1965, Chapters seq.
787 and 87, and Title 20, Penna.

Section 7-202. [Trust Proceedings; Venue.]

Venue for proceedings under Section 7-201 invelving reg- -

istered trusts is in the place of registration. Venue for

procecdings under Section 7-201 involving trusts not registered
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Pt. 2 TRUST ADMINISTRATION § 7-203

in this state is in any place where the trust properly could have
been registered, and otherwise by the rules of civil procedure.

Section 7-203. [Trust Proceedings: Dismissal of Matters Re-
lating to Foreign Trusts.]

The Court will not, over the objection of a party, entertain
proceedings under Section 7-201 invelving a trust registered or
having its principal place of administration in another state,
unless {1) when all appropriate parties could not be bound by
litigation in the courts of the state where the trust is registered
or has its principal place of administration or (2} when the
interests of justice otherwise would seriously be impaired. The
Court may condition a stay or dismissal of a proceeding under
this section on the consent of any party to jurisdiction of the
state in which the trust is registered or has its principal place
of business, or the Court may grant a continuance or enter any
other appropriate order.

COMMENT

While recognizing that trusts
which are essentially foreign can
be the subject of proceedings in
this state, thia section employs
the concept of forum non con-
veniens to center litigation in-
volving the trustee and bene-
ficiaries at the prinecipal place of
administration of the trust but
leaves open the possibility of suit
elsewhere when necessary in the
interesta of justice. It is assumed
that under this section a court
would refuse to entertain Iit-
igation involving the foreign reg-
istered trust umless for jurisdie-
tional or other reasons, such as
the nature and location of the
property or unusual interests of
the parties, it is manifest that
substantial injustice would result
if the parties were referred to the
- ecourt of registration. As regards
litigation involving third parties,
the trustee may sue and be sued
as any owner and manager of
property under the usually ap-
plicable rules of civil procedure
and also as provided in Section
T-203.

The concepts of res judicata
and full faith and credit ap-
plicable to any managing owner
of property have generally been
applicable to trustees. Conse-
quently, litigation by trustees has
not involved the artificial prob-
lems historically found when per-
sonal representatives maintain
litigation away from the state of
their appointment, and a prior
adjudication for or against &
trustee rendered in a foreign
court having jurisdiction is viewed
as conclusive and entitled to full
faith and credit. Because of this,
provisions changing the law, anal-
ogous to those relating to per-
sonal representatives in Section
4-401 do not appear necessary.
See also Section 3-408. In light
of the foregoing, the issue is
essentially only one of forunr non
conveniens in having litigation
proceed in the most appropriate
forum. This is the function of

, this section.
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§ 7-204 UNIFORM PROBATE CODE Art. 7

Section 7-204. [Court; Concurrent Jurisdiction of Litigation
Involving Trusts and Third Parties.]

The Court of the place in which the trust is registered has
concurrent jurisdiction with other courts of this state of actions
and proceedings to determine the existence or nonexistence of
trusts created other than by will, of actions by or against
creditors or debtors of trusts, and of other actions and
proceedings involving trustees and third parties. Venue is
determined by the rules generally applicable to civil actions.

Section 7-205. [Proceedings for Review of Employment of
Agents and Review of Compensation of
Trustee and Employees of Trust.]

On petition of an interested person, after notice to all
interested persons, the Court may review the propriety of
employment of any person by a trustee including any attorney,
auditor, investment advisor or other specialized agent or
assistant, and the reasonableness of the compensation of any
person so employed, and the reasonableness of the compensation
determined by the trustee for his own services. Any person
who has received excessive compensation from a trust may be
ordered to make appropriate refunds.

COMMENT

In view of the broad juris- the first instance. Hence, it

diction conferred on the probate
court, description of the special
proceeding authorized by this sec-
tion might be unnecessary. But
the Code's theory that trustees
may fix their own fees end those
of their attorneys marks an im-
portant departure from much ex-
isting practice under which fees
are determined by the Court in

seems wise to emphasize that any
interested person can get judicial
review of fees if he desires it
Also, if excessive fees have been
paid, thia section provides a quick
and efficient remedy. This re-
view would meet in part the
eriticism of the broad powers
given in the Uniform Trustees'
Powers Act.

Section 7-206. [Trust Proceedings; Initiation by Notice; Nec-
essary Parties.] 7
Proceedings under Section 7-201 are initiated by filing a

petition in the Court and giving notice pursuant to Section
1-401 to interested parties. The Court may order notification
of additional persons. A decree is valid as to all who are given™
notice of the proceeding though fewer than all interested
parties are notified.
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Pt. 3 TRUST ADMINISTRATION § 7-303

PART 3
DUTIES AND LIABILITIES OF TRUSTEES

Section 7-301. [General Duties Not Limited.]

Except as specifically provided, the general duty of the
trustee to administer a trust expeditiously for the benefit of
the beneficiaries is not altered by this Code. '

Section 7-302. [Trustee’s Standard of Care and Performance.}

Except as otherwise provided by the ferms of the trust, the
trustee shall observe the standards in dealing with the trust
assets that would be observed by a prudent man dealing with
the property of another, and if the trustee has special skills or
is named trustee on the basis of representations of special skills
or expertise, he is under a duty to use those skills.

COMMENT

sonable man of ordinary pru-
dence, he is under a duty to
exercize such skill.”

By making the basic standard
align to that observed by a pru-
dent man in dealing with the

This is a new general provision
designed to make clear the stand-
ard of skill expected from trus-
teea both individual and corpor-
ate, nonprofessional and profes-
gional. It differs somewhat from

the standard stated in § 174 of
the Restatement of Trusts, Sec-
ond, which is as follows:

property of another, the section
accepts a standard as it has been
articulated in some decisions re-

“The trustee is under a duty to
- the beneficiary in administering
the trust to exercise such care
and skill as a man of ordinary
prudence would exercise in deal-
ing with his own property; and
if the trustee has or procures
his sppointment as trustee by
representing that he has great-
er skill than that of a rea-

garding the duty of a trustee
concerning investments. See Ea-
tate of Cook, {Del.Chane.1934) 20
Del.Ch. 123, 171 A. 730. Also, the
duty as described by the above
section more clearly conveys the
idea that a trustee must comply
with an external, rather than
with & personal, standard of care.

Section 7-303. [Duty to Inform and Account to Beneficiaries.]
The trustee shali keep the beneficiaries of the trust
reasonably informed of the trust and its administration. In
addition:
{a) Within 30 days after his acceptance of the trust, the
trustee shall inform in writing the current beneficiaries and if

possible, one or more persons who under Section 1-403 may
323



§ 7-303
represent beneficiaries with future interests, of the Court in
which the trust is registered and of his name and address.

(b) Upon reasenable request, the trustee shall provide the
beneficiary with a copy of the terms of the trust which describe
or affect his interest and with relevant information about the
assets of the trust and the particulars relating to the

UNIFORM PROBATE CODE Art. 7

administration.

(c} Upon reasonable request, & beneficiary is entitled to a
statement of the accounts of the trust annually and on
termination of the trust or change of the trustee,

COMMENT

Analogous provisions are found
in Section 3-705.

This provision does not require
regular accounting to the Court
nor are copies of statements fur-
nished beneficiaries required to
be filed with the Court. The
parties are expected to assume
the usual ownership responsibility
for their interests including their
own record keeping. Under Sec-
tion 1-108, the holder of a gen-
eral power of appointment or of
revocation can negate the trus-
tee's duties to any other person.

This section requires that a

reasonable selection of benefici-,

aries is entitled to information so
that the interests of the future
beneficiaries may adequately be
protected. After mandatory no-
tification of registraiion by the
trustee to the beneficiaries, fur-
ther information may be obtained
by the beneficiary upon request.

This is to avoid extensive man-
datory formal accounts and yet
provide the beneficiary with ad-
equate protection and sources of
information. In most instances,
the trustee will provide bene-
ficiaries with copies of annual tax
returns or tax statements that
must be filed. Usually this will
be accompanied by a narrative
explanation by the trustee. In
the case of the charitable trust,
notice need be given only to the
attorney general or other state
officer supervising charitable
trusts and in the event that the
charitable trust has, as its pri-
mary beneficiary, a charitable cor-
poration or institution, notice
should be given to that charitable
corporation or institution. It is
not contemplated that all of the
ingdividuals who may receive some
benefit as a result of a charitable
trust be informed.

Section 7-304. [Duty to Provide Bond.]
A trustee need not provide bond to secure performance of his

duties unless required by the terms of the trust, reasonably
requested by a beneficiary or found by the Court to be
‘necessary to protect the interests of the beneficiaries who are
.not able to protect themselves and whose interests otherwise
are not adequately represented. On petition of the trustee or
other Interested person the Court may excuse a requirement of
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bond, reduce the amount of the bond, release the surety, or.
permit the substitution of another bond with the same or

different sureties. If bond is required, it shall be filed in the

Court of registration or other appropriate Court in amounts and

with suretiezs and liabilities as provided in Sections 3-604 and
3-606 relating to bonds of personal representatives.

Pt. 3 TRUST ADMINISTRATION

COMMENT

See Sections 3-603 and 3-604; 1949, § 390.911(b) (20 Purdon’s
60 Okla.Stats. 1961, § 175.24 [60 Pa.Stat. § 390.911(b}]; cf. Tenn,
Okl.St.Ann. § 175.24]; Pa.Fid.Act, Code Ann.§ 35-113.

Section 7-305. [Trustee’s Duties; Appropriate Place of Ad-
ministration; Deviation.]

A trustee is under a continuing duty to administer the trust
at a place sppropriate to the purposes of the trust and to its
sound, efficient management. If the principal place of
administration becomes inappropriate for any reason, the Court
may enter any order furthering efficient administration and the
interests of beneficiaries, including, if appropriate, release of
registration, removal of the trustee and appointment of a
trustee in another state. Trust provisions relating to the place
of administration and to changes in the place of administration
or of trustee control unless compliance would be contrary to
efficient administration or the purposes of the trust. Views of
adult beneficiaries shall be given weight in determining the
suitability of the trustee and the place of administration.

COMMENT

This section and 7-102 are re-
lated. The latter section makes jt

clear that registration may be

released without Court order if
the trustee and beneficiaries can
agree on the matter. Section
1-108 may be relevant, also.

The primary thrust of Article
VII is to relate trust admin-
istration to the jurisdiction of
courts, rather than to deal with
substantive mattera of trust law.
An aspect of deviation, however,
is touched here,

Section 7-306. [Personal Liability of Trustee to Third Par-
ties.]

{a) Unless otherwise provided in the contract, a trustee is not
personally liable on contracts properly entered into in his fiduci-
ary capacity in the course of administration of the trust estate
unless he fzils to reveal his representative capacity and identify

the trust estate in the contract.

Unitorm Probake Code—12 :
1977 Pamph. 325
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{b) A trustee is personally liable for obligations arising from
ownership or control of property of the trust estate or for torts
committed in the course of administration of the trust estat.e
only if he is personally at fault.

{¢} Claims based on contracts entered into by a trustee in his
fiduciary capacity, on obligations arising from owmership or
control of the trust estate, or on torts committed in the course
of trust administration may be asserted against the trust estate
by proceeding against the trustee in his fiduciary capacity,
whether or not the trustee is personally liable therefor.

{d) The question of liability as between the trust estate and
the trustee individually may be determined in a proceeding for
accounting, surcharge or indemnification or other appropriate
proceeding.

UNIFORM PROBATE CODE Art. 7

COMMENT

The purpose of this section is to
make the liability of the trust
and trustee the same as that of
the decedent's estate and personal
representative.

Ultimate liability as between
the estate and the fiduciary need
not necessarily be determined
whenever there is doubt about
this question. It should be per-
missible, and often it will be
preferable, for judgment to be
entered, for example, againat the
trustee individually for purposes

i

of determining the claimant’s
rights without the trustee placing
that matter into controversy.
The question of his right of
reimbursement may be settled
informally with beneficiaries or in
a separate proceeding in the pro-
bate court involving reimburse-
ment. The section does not pre-
clude the possibility, however,
that beneficiaries might be per-
mitted to intervene in litigation
between the trustee and a claim-
ant and that all questions might
be resolved in that action.

Section 7-307. [Limitations on Proceedings Against Trustees
After Final Account.]

Unless previously barred by adjudication, consent or lim-
itation, any claim against a trustee for breach of trust is barred
as to any beneficiary who has received a final account or other
statement fully disclosing the matter and showing termination
of the trust relationship between the trustee and the ben-
eficiary unless a proceeding to assert the claim is commenced
.within {6 months]) after receipt of the final account or
statement. In any event and notwithstanding lack of full
disclosure a trustee who has issued a final acecount or statement
received by the beneficiary and has informed the beneficiary of
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§ 7-307

the location and availability of records for his examination is
protected after 3 years. A beneficiary is deemed to have
received a final account or statement if, being an adult, it is
received by him personally or if, being a minor . or disabled
person, it is received by his representative as described in

Section 1-403(1) and (2).

COMMENT

Final accounts terminating the
trustee’s obligations to the trust
beneficiaries may be formal or
informal. Formal judicial ac-
countings may bhe initiated by
the petition of any trustee or
beneficiary. Informal accounts
may he conclusive by consent or
by limitation. This section pro-
vides a apecial limitation sup-
porting informal accounts. With
regard to facilitating distribution
see Section 5-103.

Section 1-108 makes approval
of an informal account or set-
tlement with a trustee by the
holder of a presently exercisable
general power of appointment
binding on all beneficiaries. In
addition, the equitable principles
of estoppel and laches, as well as
general statutes of limitation, will
apply in many cases to terminate
trust labilities.
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PART 4
POWERS OF TRUSTEES

GENERAL COMMENT

There has been considerable in-
terest in recent years in leg-
islation giving trustees extensive
powers. The Uniform Truatees’
Powers Act, approved by the
National Conference in 1964 has
been adopted in Idaho, Kansas,
Mississippi and Wyoming. New
‘York and New Jersey have adopt-
ed aimilar statutes which differ
somewhat from the Uniform Trus-
tees’ Powers Act, and Arkansas,
California, Colorade, Florida,
Iowa, Louisiana, Oklahoma, Penn-

sylvania, Virginia and Wash.
ington have comprehensive leg-
islation which differ in varicus
respecis from other models. The
legislation in Connecticut, North
Carolina and Tennessee provides
lista of powers to be incorporated
by reference aa draftsmen wish.

Comprehensive legislation deal-
ing with trustees’ powers ap-
propriately may be included in
the Code package at this point.
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Exhibit 2

SELECTED CALIFORNIA TRUST STATUTES

Civil Code §§ 852-871

TITLE 4
Uses and Trusts - -

§ 852. Trusts must be in writing.
§ 853. Transfer to one for money paid by another.
§ 856. Purchasers protected.
§ 858 Vesting of mortgage powers. )
§ 859. (Effective until July 1, 1983) Rents and proﬁts hable to creditors in certain cases.
§ 859. (Operative July 1, 1983) Surplus of rents and profits; Satisfaction of money judgment
§ 860. Eaxercise of vested powers.
§ 863. Trustees of express trusts to have whole estate.
§ 864. Author of trust may devise, etc.
§ 865.  Title of grantee or devisee of trust property.
§ 866. Interests remaining in grantor of express trust.
§ 867. Restraining disposition of trusts. _
§ 869. Effect of om1tt1ng trust in conveyance.

§ 869a. Conveyance in trust, not indicating or naming beneﬁmary

§ 870.
§ 871.

Cal Forms-42:21.

Certain sales, etc., by trustees, void.
When estate of trustee to cease,

§852. Trusts must be in writing. No
trust in relation to real property is wvalid
: unless created or declared:

1. By a written instrument, subscribed by
the trustee, or by his agent thereto autho-
rized by writing;

2. By the 1nstrument undm' which the
trustee claims the estate affected; or,

3. By operation of law. [1372] Cal Jur 3d
Agency §152, Deeds of Trust §§4, 10,
Limitation of Actions § 112, Trusts §§ 4, 34;
Cal Practice §138:4; Cal Forms-42:22,
42:79, 42:291; Witkin Summary (Sth ed) p
5377.

§ 853. [Transfer to one for money paid
by another.] When a transfer of feal prop-
erty is made to one person, and the consid-
eration therefor is paid by or for another, a
trust is presumed to result in favor of the
person by or for whom such payment is
made. [1872; 1873-74 ch 612 § 114.] Cal Jur
- 3d Trusts §§4, 263, 272, 278 335, Wills

§ 201; Witkin Summary {(8th ed} p 5484.

§ 856, Purchasers protected. No implied
or resulting trust can prejudice the rights of

a purcham or encumbrancer of real prop-
erty for value and without notice of the
trust. [1872.) Cal Jur 3d Trusts §§4, 361;
Witkin Summary (8th ed) p 5450.

§ 858, [Vesting of morigage pmvers]
Where a power to sell real property is given
to a mortgagee, or other encumbrancer, in
an instrument intended to secure the pay-
ment of money, the power is to be deemed a
part of the security, and vests in any person
who, by assignment, becomes entitled to the
money so secured to be paid, and may be
executed by him whenever the assignment is
duly acknowledged and recorded. [1873-74
ch 612 § 117.) Cal Jur 3d Acknowledgmen!s
8§68 4-6, Deeds of Trusts §§ 108, 198, 23,
Trusts § 4.

§ 859, [(Effective until July 1, 1983)
Rents and profits liable to creditors in cer-
tain cases.] Where a trust is created to
receive the rents and profits of real or per-
sonal property, and no valid direction for
accumulation is given, the surplus of such
rents and profits, beyond the sum that may
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be necessary for the education and support
of the person for whose benefit the trust is
created, is liable to the claims of the credi-
tors of such persons, in the same manner as

al property which cannot be reached
by execution. [1872; 1935 ch 408 § 1.]

~§ 859. [(Operative July 1, 1983) Surplus
of rents and profits; Satisfaction of money
judgment] Where a trust is created to receive
the rents and profits of real or personal
property, and no valid direction for accumu-
lation is given, the surplus of such rents and
profits, beyond the sum that may be neces-
sary for the education and support of the
person for whose benefit the trust is created,
may be applied to the satisfaction of a
money judgment against the person as pro-
vided in Section 709.010 of the Code of Civil
Procedure. [1872; 1935 ch 408 § 1; 1982 ch
497 § 3, operative July 1, 1983.] Cal Jur 3d
Trusts §§ 4, 91, 96, 97, 98: 19 Cal Practice
Rev, Ch 422C, Action Against Beneficiary
of Spend-thrift Trust for Breach of Contract
To Assign Funds; Cal Forms-41:634, 42:191,
42:194; Witkin Summary (8th ed) p 54358.

§860, [Exercise of vested powers.]
Where a power is vested in several persons,
afl must unite in its execution; but, in case
any one or more of them is dead, is legally
incapable of exercising the power, or releases
the power, the power may be executed by
the others, unless otherwise prescribed by
the terms of the power. [1873~-74..ch 612
§118; 1969 ch 113 §1.] Cal Jur 3d Trusts
§§4, 63, 109 Witkin Summary (8th ed) p
1984,

§863. Trustees of express trusts to have
whole estate, Except as hereinafter otherwise
provided, every express trust in real prop-
erty, valid as such in its creation, vests the
whole estate in the trustees, subject only to
the execution of the trust. The beneficiaries
take no estate or interest in the property, but
may enforce the performance of the trust.
[1872.) Ca! Jur 3d Estates § 30, Mortgages
§ 11, Trusts §§4, 74, 76, 77, 80, 82; 19 Cal
Practice Rev, Ch 422, Action To Enforce
Performance of Express Trust in Real Prop-
erty, Ch 422A, Action by Beneficiary To
Enforce Rights by Following Trust Property,
Ch 422C, Action Against Beneficiary of
Spend-thrift Trust for Breach of Contract To
Assign Funds, Ch 425B, Proceeding To
Remove Trustee; Witkin Summary (8th ed)
pp 3418, 5419, 5445.

§ 864, Author of trust may devise, etc.
Notwithstanding anything contained in the
last section, the author of a trust may, in its

creation, prescribe to whom the real prop-
erty to which the trust relates shall belong,
in the event of the failure or termination of
the trust, and may transfer or devise such
property, subject to the execution of the
trust. [1872.] Cei Jur 3d Trusts §§ 4, 73.

§ B6S. Title of grantee [or devisee] of
trust property. The grantee or devisee of real
property -subject to a trust acquires a legal
estate in the property, as against all persons
except the trustees and those lawfully claim-
ing under them. [1872.] Cal Jur 3d Trusts
564,75, : o

§ 866, Interests remaining in grantor of
express trust. Where an express trust is
created in relation to real property, every
estate not embraced in the trust, and not
otherwise disposed of, is left in the author of
the trust or his successors. [1872.] Cal Jur
3d Trusts §§4, 74. . B

§867. [Restraining disposition of trusts.]
The beneficiary of a trust for the receipt of
the rents and profits of real property, or for
the payment of an annuity out of such rents
and profits, may be restrained from dispos-
ing of his interest in such trust, during his
life or for a term of years, by the instrument
creating the trust. [1872; 1873-74 ch 612
§ 120.] Cal Jur 3d Annuities §§ 7, 10, Trusts
$§ 4, 80, 91; Cal Forms-42:191; Witkin Sum-
mary (8th ed) pp 5452, 5453,

§869. [Effect of omitting trust in con-
veyance.] Where an express trust is created
in relation to real property, but is not con-
tained or declared in the grant to the
trustee, -or in an instrument signed by him,
and recorded in the same office with the
grant to the trustee, such grant must be
deemed absolute in favor of purchasers from
such trustees without notice, and for a valu-
able consideration. [1872; 1873-74 ch 612
$122.) Cal Jur 3d Trusts §§4, 361; Cal
Forms-42:291.

§ 86%9a. [Conveyance in trust, not indi-
cating or nanting beneficiary.} Whenever any
estate or interest in, or lien on or encum-
brance on real property is conveyed, created,
aliened, mortgaged, encumbered or affected
by an instrument in writing to or in favor of
a person Or persons in trust, or (a) where
such person is designated “trustee” or “as
trustee,”” or (b) where such persons are
designated “trustees” or “as trustees,” and

- regardless of whether a joint temancy or

right of survivorship as between such per-
sons is expressed or not, then, if no benefi-
ciary be indicated or named in said instru-
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ment, it shall be presumed that said person
or persons, as the case may be, holds or
hold the title to the estate, interest, lien or
encumbrance absolutely in his or their own
individual right and free from any trust, and
an instrument executed by such person or
persons, whether purporting to be the act of
such person or persons in his or their indi-
vidual right, or in his or their capacity as
trustee or trustees, shall prima facie affect
such estate, interest, lien, or encumbrance
according to the tenor of such instrument.
As to such instrument last mentioned and
any judgment against such person affecting
the title, such presumption shall be and
become conclusive as to such undisclosed
beneficiary and the original grantor or
trustor and anyone claiming under them in
favor of a purchaser or encumbrancer in
good faith and for valuable consideration
upon the filing of such instrument last men-
tioned for record in the office of the recorder
of the county wherein the land affected
thereby i1s situated.

In any action or proceeding involving the
estate, interest, lien or encumbrance affected
by the instrument first mentioned instituted
against such person or persons, he or they
shall be deemed the only necessary represen-
tative of such undisclosed beneficiary and of
the original grantor or trustor and anyone
claiming under them, and any judgment or
decree shall be binding upon and conclusive
against them as to all matters finally adjudi-
cated therein.

Provided, however, that as to such instro-
ments so filed for record prior to the taking

Civil Code

effect of this act, such presumption shall not
become conciusive except in favor of a pur-
chaser or encumbrancer in good faith and
for a valuable consideration until one year
after the taking effect of this act when it
shall become conclusive without any qualifi-
cation whatsoever and no action to avoid or
impugn any such instrument last mentioned
shall be commenced after the time when
such presumption becomes conclusive as
hereinbefore provided; and further provided,
that nothing herein contained shall be con-
strued as depriving such original grantor or
trustor or undisciosed beneficiary, or anyone
claiming under them, from commencing and
maintaining actions other than actions affect-
ing the land the subject of such instruments.
[1923 ch 134 § 1; 1943 ch 312 § 1.] Cal Jur
3d Trusts §§4, 30, 362; Cal Forms-42:293;
Witkin Summary (5th ed) p 5451.

§ 870. Certain sales, etc.,, by trustees,
void. Where a trust in relation to real prop-
erty is expressed in the instrument creating
the estate every transfer or other act of the
trustees, in contravention of the trust, is
absolutely void. [1872.] Caf Jur 3d Deeds of
Trust § 277, Trusts §§ 4, 106, 152, 361; Cal
Forms-42:117; Witkin Summary (8th ed) PP
5418, 5429, 5436.

§871. When &state of trustee to cease,
When the purpose for which an express trust
was created ceases, the estate of the trustee
also ceases. [1872)] Cal Jur 3d Deeds of
Trust §§ 77, 158, Homesteads §29, Trusts
§§4, 77, 243, 249; Witkin Summar}' (Stb ed)
pp54?1 3472 . :



Civil Code §§ 2215-2289

- ] i TITLE 8

Chaf,uter 7 :
1. Trusts in General. §§ 2215-2244.

Trust[s]

‘2. Trusts for the Benefit of Third Persons. §§ 2250-2289.
3. Uniform Management of Institutional Funds Act. §§ 2290.1-2290.12.

© " % " * CHAPTER 1
' .. Trusts in General

Article

. 1. . Nature and Creation of a Trust. §§ 2215-2224,

. 2. Obligations of Trustees. §§ 2228-2240.

. 3. Obligations of Third Persons. §§ 2243, 2244,

~ ARTICLE 1

§ 2215,
§ 2216.
§2217.
§ 2218.
§ 2215,
§ 2220,
§2221.
§32222. How created as to trustee.

§ 22323, Involuntary trustee, who is.

§ 2224. Involuntary trusts of wrongful gains

Cal Forms-42:21.

Trusts classified.

Voluntary trust, what.

Involuntary trust, what.

Parties to the contract.

What constitutes one a trustee. . .
Purpose of trust

§2215. Trusts classified. A trust is ei-
ther:

1. Voluntary; or,

2. Involuntary. [1872)] Cal Jur 3d Family
Law §492, Trusts §§ 1, 2: 19 Cal Practice
Rev, Ch 4228, Proceeding To Establish
Membership in Class of Beneficiaries.

§ 2216, Voluntary trust, what, A volun-
tary trust is an obligation arising out of a
personal confidence reposed in, and volunta-

Voluntary trust, how created as to trustor.

- Nature and Creation of a Trust

rity accepted by, one for the benefit of
another. [1872.] Cal Jur 3d Trusts §§ 1, 2;
Cal Forms-42:1; Witkin Summary (8th ed)
pp 3367, 5368.

- §2217. Involuntary trust, what. An in-
voluntary trust is one which is created by
operation of law. [1872.] Caf Jur 3d Trusts
§81, 2: Cal Forms-42:1; Witkin Summary
{8th ed) p 5367.

§ 2218, Parties to the contract. The per-



son whose confidence creates a trust is called
the trustor; the person in whom the confi-
dence is reposed is called the trustee; and
the person for whose benefit the trust is
created is called the beneficiary. [1872.] Cal
Jur 3d Trusts § 1; Cal Forms-42:1; Witkin
Summary (8th ed) p 5375.

§2219. What constitutes one a trustee,
Everyone who voluntarily assumes a relation
of personal confidence with another is
deemed a trustes, within the meaning of this
chapter, not only as to the person who
reposes such confidence, but also as to all
persons of whose affairs he thus acquires
information which was given to such person
in the like confidence, or over whose affairs
he, by such confidence, obtains any control.
[1872.) Cal Jur 3d Trusts §§1, 3: Witkin
Procedure 2d, p 56; Summary (Sth ed) p
5368,

§ 2220, [Purpose of trust] A trust in
relation to real and personal property, or
either of them, may be created for any
purpose or purposes for which a contract
may be made. [1872; 1929 ch 146 § 1.] Ca!
Jur 3d Trusts §§1, 15, Cal Forms-42:23;
Witkin Summary (8th ed) pp 5389, 5472

§ 2221. Voluntary trust, how created as
to trustor. Subject to the provisions of sec-
tion eight hundred and fifty-two, a voluntary
trust is created, as to the trustor and benefi-
ciary, by any words or acts of the trustor,
indicating with reasonable certainty:

1. An intention on the part of the trustor
to create a trust, and,

Civil Code

2. The subject, purpose and beneficiary of
the trust. [1872.] Cal Jur 3d Charities §§ 26;
28, Trusts §§ 1, 13, 17, 20, 341; Cal Forms-
42:22, 42:79. Witkin Summary {(6th ed) pp
5375, 5376, 5383, 5384. .

§2222. How created as to trustee, Sub-
ject to the provisions of section eight hun-
dred and fifty-two, a voluntary trust is cre-
ated, as to the trustee, by any words or acts
of his indicating, with reasonable certainty:

1. His acceptance of the trust, or his
acknowledgment, made upon sufficient con-
sideration, of its existence; and,

2. The subject, purpose, and beneficiary of
the trust. [1872.] Cal Jur 3d Trusts §§ 1, 20,
39, 53; Cal Forms-42:79; Witkin Sumnwy
(8th aa‘) p 5376 :

§ 2223, Involuntary trustee, who is. One
who wrongfully detains a thing is an invol-
untary trustee thereof, for the benefit of the
owner. {1872.} Cal Jur 3d Trusts §§ 1, 289,
291; Witkin Summary (8th ed) 5488, 5491.

§ 2224. [Involuntary trusts of wrongful
gains] One who gains a thing by fraud,
accident, mistake, undue influence, the viola-
tion of a trust, or other wrongful act, is,
unless he has some other and better right
thereto, an involuntary trustee of the thing
gained, for the benefit of the person who
would otherwise have had it. [1872.] Caf Jur
3d Decedents’ Estates § 57, Logs and Tim-
ber §12, Trusts §§ 1, 289, 291, 295, 296,
305, Wills § 221; Cal Practice § 239:6; Wit-
kin Summax]f (81:!: ed) p 5488, 5491 E

ARTICLE 2 e e

Obligations of Trustees = < - ~; -~
§2228. Trustee’s obligation to good faith. . v
§ 2229. Trustee not to use property for his own proﬁt R
§2230. Certain transactions forbidden. B N
§2231. Trustee's influence not to be used for his advantage . e
§2232. Trustee not to,assume a trust adverse to interest of beneficiary. -
§2233. To disclose adverse interest, i ,
§ 2234, Trustee guilty of fraud, when.
§ 2235. Presumption against trustee . s R EE e
§ 2236. Commingling of trust property =
§ 2237. Measure of liability for breach of trust. E
§2238, Same. DR e
§ 2239. . Co-trustees, how far liable for each other R o2
§2240. Depositing and holding in securities depository.- ;‘}' s i
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- §2228. Trustee's obligation to good
‘faith, In all matters connected with his trust,
a trustee is bound to act in the highest good
faith toward his beneficiary, and may not
obtain any advantage therein over the latter
by the slightest misrepresentation, conceal-
‘ment, threat, or adverse pressure of any
kind. [1872.] Cal Jur 3d Corporations § 225,
Trusts §§ 116, 128; 19 Cal Practice Rev, Ch

422A, Action by Beneficiary To Enforce

Rights by Foilowing Trust Property, Ch
424, Action Against Trustee for Commin-
gling Personal and Trust Funds, Ch 425,
Action Against Trustee To Enjoin Breach of
Trust, Ch 425A, Action Against Trustee for
Damages or Restitution for Breach of Trust,
Ch 425B, Proceeding To Remove Trustee;
-Cal Forms-37:64; Witkin Summary (8th ed)
p 73l : ,

- §2229. Trustee not to use property for
his own profit. A trustee may not use or
deal with the trust property for his own
profit, or for any other purpose unconnected
with the trust, in any manner. [1872.] Caf

Jur 3d Corporations § 238, Trusts §§ 120,

122, 185; Cal Practice § 56:83.

§ 2230, Certain transactions forbidden.
Neither a trustee nor any of his agents may
take part in any transaction concerning the

trust in which he or anyone for whom he

acts as agent has an interest, present or
contingent, adverse to that of his beneficiary,
except as follows:

1. When the beneficiary, having capacity
to contract, with a full knowledge of the
motives of the trustee, and of all other facts
concerning the transaction which might af-
fect his own decision, and without the use of
any influence on the part of the trustee,
permits him to do so;

2. When the beneficiary not having capac-

ity to contract, the proper court, upon the’

like information of the facts, grants the like,
permission; or,

3. When some of the beneficiaries having
capacity to contract, and some not having it,
the former grant permission for themselves,
and the proper court for the latter, in the
manner above prescribed. [1872.] Cal Jur 3d
Corporations § 230, Trusts §§ 106, 117, 119,
120, 184; Cal Practice § 36:83: Witkin Sum-
mary (8th ed) p 279.

§ 2231, Trustee’s influence not to be
used for his advantage. A trustee may not
use the influence which his position gives
him to obtain any advantage {from his benefi-

ciary. [1872.] Cal Jur 3d Trusts § 128; Cal

Practice § 56:83: Cal Forms-37:64.

b

--§ 2232, Trustee not to assume a trust
adverse to interest of beneficiary. No
trustee, so long as he remains in the trust,
may undertake another trust adverse in its
nature to the interest of his beneficiary in
the subject of the trust, without the consent
of the latter. [1872.] Cal Jur 3d Trusts § 121.

§2233. To disclose adverse interest. If a

-trustee- acquires any interest, or becomes
-charged with any duty, adverse to the inter-
-est of his beneficiary in the subject of the
-trust, he must immediately inform the latter

thereof, and may be at once removed.
[1872.) Cal Jur 3d Trusts §§ 66, 68, 117,
121; Cal Forms-37:64, 42:24; Witkin Sum-
mary (8th ed) p 5394. ‘

- §2234, Trustee guilty of fraud, when,
Every violation of the provisions of the
preceding sections of this article is a fraud
against the beneficiary of a trust. [1872.] Caf
Jur 3d Trusts §§ 116, 117, 121, 122, 128.

~§ 2235, [Presumption against trustee]
All transactions between a trustee and his
beneficiary during the existence of the trust,
or- while the influence acquired by the

- trustee remains, by which he obtains any

advantage from his beneficiary, are pre-
sumed to be entered into by the latter with-
out sufficient consideration, and under undue
influence. The presumptions established by
this section do not apply to the provisions of
an -agreement between a trustee and his
beneficiary relating to the hiring or compen-
sation of the trustee. [1872; 1963 ch 1215
§ 1.] Cal Jur 3d Attorneys at Law §§ 294,
205, Evidence § 100, Trusts §§ 130, 131,
133, 134, Wills § 212; Cal Practice §§ 56:83,
79:17, 79:23, 23920, Cal Forms-37:64,
42:144; Witkin Criminal Procedure p 337;
Evidence pp 194, 217, 254; Procedure 2d pp

- 56, 38, 59, 60, 61, 62; Summary (8th ed) pp

279, 280, 5419.

§ 2236, [Commingling of trust property]
A trustee who willfully and unnecessarily
mingles the trust property with his own, so
as to constitute himself in appearance its
absolute owner, is liable for its safety in all
events, and for the value of its use. [1872;
1905 ch 456 § 1.] Cal Jur 3d Trusts §123;
Cal Practice §§ 12:142, 56:83; Witkin Sum-
mary (8th ed) pp 5420, 5421,

- § 2237, Measure of liability for breach
of trust. A trustee who uses or disposes of
the trust property, contrary tc section two

‘thousand two hundred and twenty-nine,

may, at the option of the beneficiary, be
required to account for all profits so made,



or to pay the value of its use, and, if he has
disposed thereof, to replace it, with-its fruits,
or to account for its proceeds with interest.
[1872.] Cal Jur 3d Accounts and Accounting
§60, Trusts §§ 185, 186, 350, 352; Witkin
Summary (8th ed} pp 5421, 5427, 5445.

§ 2238, Same. A trustee who uses or
disposes of the trust property in any manner
not authorized by the trust, but in good
faith, and with intent to serve the interests
of the beneficiary, is liable only to make
good whatever is lost to the beneficiary by
his error. [1872.] Caf Jur 3d Trusts §§ 183,
186; Witkin Summary (8th ed) pp 5421,
3427, 54435,

§ 2239, Co-trustees, how far liable for
each other, A trustee is responsible for the

wrongful acts of a co-trustee to which he
consented, or which, by his negligence, he
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enabled the latter to commit, but for no
others. [1872.] Cal Jur 3d Trusts § 183; Cal
Forms-42:123; Witkin Summary (81:!1 ed) p.
5421,

§ 2240, [Depositing and holding in secu-
rities depository.] Unless the instrument cre-
ating the trust contains a provision to the
contrary, securities held by any trustee may,
with the consent of any cofiduciary or cofi-
duciaries, be deposited in a securities deposi-
tory, as defined in Section 30004 of the
Financial Code, which is licensed under
Section 30200 of the Financial Code or
exempted from licensing thereunder by Sec-
tion 30003 or 30006 of the Financial Code,

.and such securities may be held by such

securities depository in the manner autho-.
rized by Section 775 of the Financial Code.
[1972 ch 1057 § 8.] Cal Jur 3d Trusis § 143.

ARTICLE 3 e
Obligations of Third Persons -- . - - = e

§ 2243. Third persons, when involuntary trustee. _
§2244. When third person must see to application of trust property.

§ 2243, Third persons, when involuntary
trustee. Everyone to whom property is
transferred in violation of a trust, holds the
same as an involuntary trustee under such
trust, unless he purchased it in good faith,
and for a valuable consideration. [1872.] Cal
Jur 3d Trusts §§ 291, 360, 361; Witkin Sun-
mary (8th ed) p 5449

§ 2244, When third person must see to

application of trust property. One who actu-
ally and in good faith transfers any money
or other property to a trustee, as such, is not
bound to see to the application thereof, and
his rights can in no way be prejudiced by a
misapplication - thereof by the trustee. Other
persons must, at their peril, see to the
proper appllcatmn of money or other prop-
erty paid or delivered by them. {1872 Ck!
Jur 3d Trusts § 153 '

" CHAPTER 2 ‘ _
Trusts for the Benefit of Third Persons

Article ' N o
1. Nature and Creatmn of the Trust. §§ 225{}—-2254 Sl T e
2. Obligations of Trustees. §§ 2258-2264. T L LSRR SO
3. Powers of Trustees. §§ 2267-2272. -
" 4. Rights of Trustees. §§ 2273-2275.
5. Termination of the Trust. §§ 2279-2283.
6. Succession or Appomtment of New Trustees. §§ 2287-2289
e o ARTICLE1 e
' Nature and Creation of the Trust -

§2250 Who are trustees within scope of this chapta' o ,',?‘*;;:’: . :'.'-_-. foiee

§2251. Creation of trust.
§ 2252, Trustees appointed by court. :

R L L A
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§ 2253. Declaration of trust. -
§ 2254, Same.

Cal Forms-41:21.

§ 2250, Who are trustees within scope of
this chapter, The provisions of this chapter
apply only to express trusts, created for the
benefit of another than the trustor, and in
which the title to the trust property is vested
in the trustee; not including, however, those
of executors, administrators, and guardians,
as such. {1872.] Cal Jur 3d Decedents’ Es-
tates § 392, Trusts §§ 73, 105; 19 Cal Prac-
tice Rev, Ch 422A, Action by Beneficiary
To Enforce Rights by Following Trust Prop-
erty, Ch 422B, Proceeding To Establish
Membership in Class of Beneficiaries.

§ 2251. Creation of trust. The mutual
consent of a trustor and trustee creates a
trust of which the beneficiary may take
advantage at any time prior to its rescission.
[1872.] Cal Jur 3d Trasts §§ 31, 55, 73, 105;
Witkin Summary (81:11 ed) pp 5376, 5377,
5445,

*” ARTICLE 2

§2252. Trustees appointed by court.
When a trustee is appointed by a court or
public officer, as such, such court or officer
is the trustor, within the meaning of the last
section. [1872.] Cal Jur 3d Trusts §§ 55, 73,
105.

§ 2253. Declar&tion nf trust, The natu_re,
extent, and object of a trust are expressed in
the declaration of trust. [i872.] Cal Jur 3d
Trusts §§ 13, 73, 105; Cal Forms-42:22.

§ 2254, Same. All declarations of a
trustor to his trustees, in relation to the
trust, before its acceptance by the trustees,
or any of them, are to be deemed part of the
declaration of the trust, except that when a
declaration of trust is made in.writing, all
previous declarations by the same trustor are
merged. therein. {1872.] Cal Jur 3d Trusts
§§ 73, 105, 337.

Obligations of Trustees
§ 2258. Trustees must obey declaration of trust.
§ 2259.  Degree of care and diligence in execution of trust.
§2260. Duty of trustee as to appointment of successor.
§2261. Investment of funds.
§ 2262. Interest, simple or compound, on omission to mvest trust moneys.
§2263. Purchase by trustee of claims against trust fund. .
§2264. “Transfer in trust of a pecuniary amount™; Valuation of property other than money

Cal Forms-42:1, 42:111.

. §2258. Trustees must obey declaration
of trust. A trustee must fulfill the purpose of
the trust, as declared at its creation, and
must follow all the directions of the trustor
given at that time except as modified by the
consent of all parties interested, in the same
manner, and to the same extent, as an
employee. [1872.] Cal Jur 3d Trusts §§ 105,
110, 184, 254; 19 Cal Practice Rev, Ch 425,
Action Against Trustee To Enjoin Breach of
Trust, Ch 4254, Action Against Trustee for
es or Restitution for Breach of Trust,
Ch 425B, Proceeding To Remove Trustee;
Cal Forms-42:79, 42:111, 42:183, 42:103,
42:301; Witkin Summary (8th ed) p 5429.

§ 2259, Degree of care and diligence in
execution of trust. A trustee, whether he
Feceives any compensation or not, must use

at least ordinary care and diligence in the
execution of his trust. [1872.] Cal Jur 3d
Trusts § 112; Cal Forms-42:121; Witkin
Summary (Bth ed} p 5420.

§2260. Duty of trustee as to appoint-
ment of successor. If a trustee procures or
assents to his discharge from his office,
before his trust is fully executed, he must
use at least ordinary care and diligence to
secure the appointment of a trustworthy
successor before accepting his own final
discharge. [1872)] Cal Jur 3d Trusts §64-
Cal Forms-42:24.

§2261. [Investment of funds.] (1) In in-
vesting, reinvesting, purchasing, acquiring,
exchanging, selling and managing property
for the benefit of another, a trustee shall
exercise the judgment and care, under the

3



circumstances then prevailing, which men of
pradence, discretion and intelligence exercise
in the management of their own affairs, not
in regard to speculation, but in regard to the
permanent disposition of their funds, consid-
ering the probable income, as well as the
probable safety of their capital. Within the
limitations of the foregoing standard, and
subject to any express provisions or limita-
tions contained in any particular trust in-
strument, a trustez is authorized to acquire
every kind of property, real, personal or
mixed, and every kind of investment, specifi-
cally including, but not by way of limitation,
corporate obligations of every kind, and
stock, preferred or common, which men of
prudence, discretion and intelligence acquire
for their own account.

(2} In the absence of express provisions to
the contrary in the trust instrument, a
trustee may continue to hold property re-
ceived into a trust at its inception or subse-
quently added to it or acquired pursuant io
- proper authority if and as long as the
trustee, in the exercise of good faith and of
reasonable prudence, discretion and intelli-
gence, may consider that retention is in the
best interests of the trust. Such property
may include stock in the trustee, if a corpo-
ration, and stock in any corporation control-
ling, controlled by, or under common con-
trol with such trustee.

(3} In the absence of express provisions to

the contrary in the trust instrument, a de-
posit of trust funds at interest in any bank
(including the trustee, if a bank) shall be a
qualified investment to the extent that such
deposit is insured under any present or
future law of the United States, or to such
greater extent as a court of competent juris-
diction may authorize. Nothing in this sec-
tion shall be construed as limiting the right
of trustees in proper {sic) cases to make
deposits of trust moneys in banks, subject, in
the case of interest-bearing deposits, to such
notice or other conditions respecting with-
drawal as may be prescribed by law or
governmental regulation affecting such de-
posits.
" (4) Nothing in this section shall abrogate
or restrict the power of the appropriate
court in proper cases 1o direct or permit the
trustee to deviate from the terms of the trust
regarding the making or retention of invest-
ments, :

{5) The provisions of this section shall
apply to all trusts now existing or hereafter
created. Where, in trusts now existing or
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hereafter created, the term “investments per-
missible by law for investment of trust
funds,” or ‘“authorized by law for invest-
ment of trust funds,” “legal investments,” or
“authorized investments,” or other words of
similar import are used in defining the pow-
ers of the trustee relative Lo investments,
such language, in the absence of other con-
trolling or modifying provisions of the trust
instrument, shall be construed as authorizing
any investment permitted by the terms of
subdivision (1) of this section.

{6) The term. “property” as used in this
section includes life insurance, endowment
and annuity contracts issued by legal reserve
companies authorized to do business in this
state. [1872; 1943 ch 811 §1; 1967 chs 688
§1, 1706 § 1; 1968 ch 161 §1; 1969 ch 259
§ 1) Cal Jur 3d Cemeteries §41, Trusts
§§ 112, 156 et seq; Cal Forins-42:122,
42:141, 42:164, 42:165; Witkin Summary
(8th ed) pp 5423-5426, 5436. :

§ 2262, Interest, simple or compound, on
omission to invest trust moneys. If a trustee
omits to invest the trust moneys according
to the last section, he must pay simple
interest thereon, if such omission 15 negligent
merely, and compound interest if it is will-
ful. {1872.} Cal Jur 3d Trusts § 156; Witkin
Summary (8th ed) p 5423.

§ 2263, Purchase by trustee of claims
against trust fund, A trustee cannot enforce
any claim against the trust property which
he purchases after or in contemplation of his
appointment as trustee; but he may be al-
lowed, by any competent court, to charge to
the trust property what he has in good faith
paid for the claim, upon discharging the
same. {1872.) Cal Jur 3d Trusts § 119.

§2264. [“Transfer in trust of a pecuni-
ary amount”; Valuation of property other
than money] As used in this section, the
term “transfer in trust of a pecuniary
amount” means a transfer under a trust
instrument of a fixed amount, is either ex-
pressly stated in the instrument or determin-
able by the provisions of the instrument.
Whether a transfer in trust is a transfer in
trust of a pecuniary amount depends upon
the intention of the trustor.

Where a trust instrument authorizes the
trustee to satisfy a transfer in trust of a
pecuniary amount wholly or partly by trans-
fer of property other than money, then,
unless the instrument otherwise expressly
provides, the assets. selected for that purpose
shall be valued-at their respective fair mar-
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ket values on the date or dates of transfer. If
the trustee is allowed by the provisions of
the instrument to value the assets selected
for such transfer as of a date other than the
date of transfer, then, unless the instrument
otherwise expressly provides, the assets se-
lected by the trustee for that purpose shall
have an aggregate fair market value on the
date or dates of transfer which, when added
to any cash transferred, will amount to no

ARTICLE 3

less than the amount of such transfer in
trust, as stated in, or determined by, the
provisions of the instrument.

This section -shali apply to any transfer,
including any division, allocation or distribu-
tion, after the effective date hereof, whether
the trust instrument was executed before or
after such date. No inference shall be drawn
from the enactment of this section as to
heretofore existing law. [1st Ex Sess 1966 ch
50 § 2.) Cal Jur 3d Trusts § 163.

Powers of Trustees

§ 2267. Trustee’s powers as agent.

§2268. All must act.

§ 2269. Discretionary powers.

§ 2270. Powers with respect to shares of stock
§ 2271. Private foundation or charitable trust

§ 2271.1. Split-interest trust
§ 2271.2. Tax proceedings; Lis pendens
§2272. Leasing trust property

Cal Forms-41:601, 41:612.

§ 2267, Trustees powers as agent. A
trustee is a general agent for the trust prop-
erty. His authority is such as is conferred
upon him by the declaration of trust and by
this chapter, and none other. His acis,
within the scope of his authority, bind the
trust property to the same extent as the acts
of an agent bind his principal. [1872.] Cal
Jur 3d Corporations § 537, Trusts §§ 105,
108, 190: 19 Cal Practice Rev, Ch 425C,
Proceeding for Modification of Terms of a
Trust; Cal Forms-42:141; Witkin Summary
{8th ed) pp 5429, 5436, 5460.

§ 2268. All must act, Where there are
several co-trustees, all must unite in any act
to bind the trust property, unless the decla-
ration of trust otherwise provides. [1872.]
Cal Jur 3d Trusts § 109: Cal Forms-42:116,
42:141, 42:169, 42:172; Witkin Summary
{8th ed} p 5430.

§ 2269, [Discretionary powers],
{a} Except as provided in subdivision {c), a
discretionary power conferred upon a trustee
is presumed not to be left to his or her
arbitrary discretion, but shall be exercised
reasonably.

(b) The exercise of a discretionary power
is subject to review by a court of competent
jurisdiction.

(c} Except as provided in subdivision {d),
where a trust instrument confers absolute,

sole, or uncontrolled discretion upon a
trustee, the trustee shall act in accordance
with fiduciary principles and shall not act in
bad faith or in disregard of the purposes of
the trust.

{d) Notwithstanding the trustor’s use of
terms such as “absolute”, “sole”, or “uncon-
trolled”, a person who is the beneficiary of
the trust, either individually or as trustee or
cotrustee, and who holds a power to take or
distribute income or principal to or for the
benefit of himself or herself pursuant to a
standard -shall exercise that power reason-
ably and in accordance with the standard. In
any case in which the standard governing
the exercise of the power does not clearly
indicate that a broader power is intended,
such a holder of the power may exercise it
in his or her favor only for his or her health,
education, support, or maintenance, and the
exercise of the power shall be subject to
review by a court of competent jurisdiction.

{e) Unless specifically so authorized, a
person who holds a power to appoint or
distribute income or principal to or for the
benefit of others, either individually or in a
fiduciary capacity, may not use the power to
discharge his or her legal obligations. [1872;
1981 ch 1046 § 1.) Caf Jur 3d Trusis §§ 103,
104; Cal Forms-42:120, 42:141, 42:142; Wit-
kin Summary (8th ed) pp 5432, 5433.

§ 2270. [Powers with respect to shares
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of stack] A trustee may give prozies to vote
any shares of stock of a corporation,
whether domestic or foreign, held in trust,
or to exercise any voting rights attaching to
or arising from property held in trust. He
may waive notice of and consent to any
meeting of shareholders or property owners
or authorize by a writing any action which
could be taken by -sharcholders. [1939 ch
538 §3.] Cal Jur 3d Trusts §162; Cal
Forms-42:141, 42:165; Witkin Summary (8th
ed) pp 4424, 4427.

§ 2271, [Private foundation or charitable
trust] The trustee or trustees of every trust
{whenever created), during any peried or
periods such trust is deemed to be a “‘private
foundation™ as defined in Section 509 of the
Internal Revenue Code of 1954, as added by
Section 101 of the Tax Reform Act of 1969
{all references in this article to the Internal
Revenue Code shall refer to such code as
amended by such act), or a “charitable
trust” as defined in paragraph (1) of subsec-
tion {(a) of Section 4947 of such code, shall
distribute its income for each taxable year
(and principal if necessary) at such time and
in such manner as not to sobject the assets
of such trust to tax under Section 4942 of
such code (as modified by paragraph (3) of
subsection (7) of Section 101 of the Tax
Reform Act of 1969). The trustee or trustees
of every such trust shall not engage in any
act of self-dealing as defined in subsection
(d) of Section 4941 of such code (as modi-
fled by paragraph (2) of subsection (I} of
Section 101 of the Tax Reform Act of 1969),
retain any excess business holdings as de-
fined in subsection {c) of Section 4943 of
such code, make any investments in such
manner as to subject the assets of said trust
to tax under Section 4944 of such code, or
make any taxable expenditure as defined in
subsection {d) of Section 4945 of such code
(as modified by paragraph (5) of subsection
{I)ﬁoﬁ Section 101 of the Tax Reform Act of

969).

The provisions of this section shall be
deemed to be contained in the instrument or
instruments creating every trust to which
this section applies, and any provision of
such instrument or instruments inconsistent
therewith or to the contrary thereof shall be
without effect. [1971 ch 717 §1, effective
Aupust 24, 1971.] Cal Forms-42:14], 42:243.

§ 2271.1. [Split-interest trust] {(a) The
trustee or trustees of every trust (whenever
created), during any period or periods such
trust is deemed to be a “split-interest trust”

H
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as described in paragraph (2) of subsection
{a) of Section 4947 of the Internal Revenue
Code of 1954, shall not:

{1) Engage in any act of self-dealing as
defined in subsection (d) of Section 494} of
such code {as modified by paragraph (2) of
subsection (I} of Section 101 of the Tax
Reform Act of 1969).

{2) Retain any excess business holdings as
defined in subsection (c) of Section 4943 of
such code.

(3) Make any investments in such manner
as to subject the assets of such trust to tax
under Section 4944 of such code.

(4) Make any taxable expenditure as de-
fined in subsection (d) of Section 4945 of
such code (as medified by paragraph (5) of
subsection () of Section 101 of the Tax
Reform Act of 1969). ,

(b) Paragraphs (2) and {3) of subdivision
{a) shall not apply to any trust described in
paragraph (3) of subsection (b} of Section
4947 of the Internal Revenue Code of 1954,

{c) This section shall not apply with re-
spect to:

{1) Any amounts payable under the terms
of such trust to income beneficiaries, unless
a deduction was. allowed under subpara-
graph (b) of paragraph (2) of subsection (f)
of Section . 170, subparagraph (b} of pars-
graph (2) of subsection (¢} of Section 2035,
or subparagraph (b} of paragraph (2) of
subsection (c) of Section 2522 of such code;
or :

(2) Any amounts in trust other than
amounts for which a deduction was allowed
under Section 170, paragraph {2} of subsec-
tion (b) of Section 545, paragraph (2} of
subsection (b) of Section 556, subsection {c)
of Section 642, Section 2053, paragraph (2)
of subsection (a) of Section 2106, or Section
2522 of such code, if such amounts are
segregated, as that term is defined in para-
graph (3) of subsection {a) of Section 4947
of such code, from amounts for which no
deduction was allowable; or

(3) Any amounts transferred in trust be-
fore May 27, 1969.

(d) The provisions of this section shall be
deemed to be contained in the instrument or
instruments creating every trust to which
this section applies, and any existing provi-
sion of such instrument or instruments in-
consistent therewith or to the contrary
thereof shall be without further effect. [1971
ch 717 § 2, effective August 24, 1971.]

-§ 22712, . [Tax proceedings; Lis pendens]
(a) The superior court shall have jurisdiction
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to hear and determine any proceedings con-
templated by paragraph (3) of subsection (f)
of Section 101 of the Tax Reform Act of
1969. Such proceedings may be brought by
the organization involved. All specifically
named beneficiaries of such organization and
the Attorney General shall be parties to
such proceedings. This provision shall not be
exclusive, and is not intended to limit any
jurisdiction which otherwise exists.

{b) Whenever the instrument or instru-
ments creating any trust affected by this
section have been recorded, a notice of pen-
dency of such judicial proceedings shall be
recorded in a similar manner within 10 days
from the commencement thereof. A duly
certified copy of any final judgment or de-
cree in such proceedings shall be similarly
recorded. [1971 ch 717 § 3, effective August
24, 1971} '

§ 2272, [Leasing trust property] When
the term of a trust is of uncertain or indefi-

nite duration or is terminable on the death
of one or more persons and the trustee is
given the power, expressly or by implication,
to lease the trust property, and the instru-
ment creating the trust contains no provision
to the contrary, the trustee may lease the
trust property for any reasonable period of
time and such lease shall not be impaired by
reason of the termination of the trust prior
to the expiration of the lease. As to the
lessee, his successors in interest and holders
of encumbrances or charges on the leasehold
estate, the reasonableness of the term of the
lease shall be conclusively presumed; pro-
vided, that in the case of testamentary trusts
such presumption shall only apply if an
order of court is obtained pursuant to Sec-
tion 1120 of the Probate Code authorizing
or confirming the making of the lease by the
trustee. [1947 ch 506 § 1] Cal Jur 3d Ewvi-
dence §104, Trusts §154; Cal Forms-
22:241, 42:141, 42:160; Witkin Summary
{8th ed) pp 2113, 5431.

- ARTICLE 4

§ 2273, Indemnification of trustee.
§ 2274. Compensation of trustee,
§ 2275. Involuntary trustee.

Cal Forms-42:141.

§ 2273. Indemnification of trustee. A
trustee is entitled to the repayment, out of
the trust property, of all expenses actually
and properly incurred by him in the perfor-

mance of his trust. He is entitled to the’

repayment of even unlawful expenditures, if
they were productive of actual benefit to the
estate. [1872.] Cal Jur 3d Deeds of Trust
§ 244, Trusts §§ 201, 202, 203; Cal Forms-
42:131, 42:134; Witkin Procedure 2d, p
J3269; Summary (8th ed) pp 5441, 5442,

§ 2274, {Compensation of trustee.] If the
declaration of trust contains provisions for a
trustee’s compensation, the trustee shall be
entitled to be compensated in accordance
therewith. Upon proper showing, the court
may fix or allow greater compensation than
could be allowed under the provisions of the
trust (1) where the duties of the trustee are
substantially greater than those contem-
plated at the creation of the trust, or {2)
where the compensation in accordance with
the provisions of the trust would be inequita-
ble or wunreasonably low or (3) in other
extraordinary circumstances calling for equi-
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table relief. If a declaration of trust does not
specify the trustee’s compensation, the
trustee shall be entitled to such compensa-
tion as may be reasonable under the circum-
stances. Unless the declaration of trust pro-
vides or the trustees agree otherwise, if there
are two or more trustees, the compensation
shall be apportioned among the trustees
according to the services rendered by them
respectively. The superior court shall have
jurisdiction to determine any compensation
provided by this section in an action,
brought by the trustee, to which all inter-
ested persons are made parties. [1872; 1889
ch 224 §1; 1909 ch 151 §1; 1937 ch 536
§ 1; 1967 ch 661 §1; 1972 ch 937 § 1.} Caf
Jur 3d Trusts §§ 194, [95, 196, 197, 224;
Cal Forms-42:41, 42:131; Witkin Summary
(8th ed) pp 3373, 5439-5441, 5757, 5658.

§ 2275. Involuntary trustee. An involun-
tary trustee, who becomes such through his
own fault, has none of the rights mentioned
in this article. [1872.] Cal Jur 3d Trusts
§§ 194, 200, 202.
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ARTICLE 5
Termination of the Trust

§2279, 'i'rust how extinguished.

§ 2279.1. Defeat or substantial impairment of trust purpose

§ 2280. Revocation of trusts.

§2281. Trustee's office, how vacated.
§ 2282, Discharge of trustee

§2283. Removal by superior court.

§ 2279. Trust, how extinguished. A trust
is extinguished by the entire fulfillment of its
object, or by such object becoming impossi-
ble or unlawful. [1872.] Cal Jur 3d Deeds of
Trust § 158, Trusts §§243, 244; 19 Cal
Practice Rev, Ch 425D, Proceeding To Ter-
minate a Trust; Witkin Summary (8th ed) p
5471

§2279.1. [Defeat or substantial impair-
ment of trust purpose] {(a) If the superior
court shall at any time determine that the
fair market value of the principal of a trust
has become so low, in relation to the costs
of administration thereof, that continvance
of the trust pursuant to jts existing terms
will defeat or substantially impair the ac-
complishment of the purposes of the trust,
the court may, in its discretion in a manner
which conforms as nearly as possible to the
intention of the trustor, order that the
trustee be changed, that the terms of the
trust be modified, or that the trust be termi-
nated, in whole or in part.

(b) If the court orders termination of the
trust, in whole or in part, it shall direct that
the principal and undistributed income be
distributed to the beneficiaries in a manner
which conforms as nearly as possibie to the
intention of the trustor; and may make such
other and further orders as it deems neces-
sary or appropriate to protect the interests
of the beneficiaries.

{c) Nothing in this section shall limit any
power of the court to permit modification or
termination of any trust, as such power
existed before the adoption of this section.

(d) The existence of a spendthrift or simi-
lar protective provision in the trust, shall not
make this section inapplicable. [1973 ch 506
§ 1.} Cal Jur 3d Trusts § 245; 19 Cal Prac-
tice Rev, Ch 425C, Proceeding for Modifica-
tion of Terms of a Trust: Cal Forms-42:26,
42:175; Witkin Summary (8th ed) pp 5373,
5471, 54?.2, 5754,

. §2280. [Revocation of trusts,] Unless
expressly made irrevocable by the instru-

ment creatmg the trust, every voluntary
trust shali be revocable by the trustor by
writing filed with the trustee. When a volun-
tary trust is revoked by the trustor, the
trustee shall transfer to the trustor its full
title to the trust estate. Trusts created prior
to the date when this act shall become a law
shall not be affected hereby. [1872; 1931 ¢h
950 §1.] Cal Jur 3d Deeds of Trust §4,
Powers §§ 34, 35, Trusts §§ 250, 251, 252;
Cal Forms-42:26, 42:301, 42:313, 42:317:

Witkin Summary (8th ad) pp 1497’ 1988,
1992, 5474,
§ 2281. Trustee’s office, how vacated.

The office of a trustee is vacated:
by {1) In the case of an individual trustec,

(a) His discharge;

(b) His death;

(c) Appointment of a conservator “or
guardian of his person or estate; or

(d) The filing by him of a petition for
adjudication of bankruptcy or for approval
of an_ arrangement, composition or other
extension under the National Bankruptcy
Act, or the approval for a petition filed
against him for any of said purposes.

(2) In the case of a corporate trustee by—

(a) 1ts discharge;

(b) Revocation of its charter or suspcn
sion of its corporate powers, if its charter
shall remain revoked or its powers remain
suspended for a period of thirty (30) days;

{c) Appointment of a receiver for such
trustee if such appointment shall not be
vacated within a period of thirty (30) days;

or

{(d) The filing by it of a ition for
adjudication of bankruptcy or for approval
of an arrangement, composition or other
extension under the National Bankruptcy
Act, or the approval of a petition filed
against it for any of said purposes.

Provided, that any bona fide transaction
entered into with such trustee by any person
acting without actual knowledge that his or
its office has been vacated as herein prov1ded
shall be binding on all parties. . .

13



Civil Code

The provisions of this section shall extend
and apply to trustees under deeds of trust
given to secure obligations. [1872; 1961 ch
1042 §1.] Cal Jur 3d Trusts §358; Cal
Forms-42:24; Witkin Summary (8th ed) p
5396. :

§2282. [Discharge of trustee] A trustee
can be discharged from his trust omly as
follows: ‘

1. By the extinction of the trust; '

2. By the completion of his duties under
the trust;

3. By such means as may be prescribed by
the declaration of trust; ‘

4. By the consent of the beneficiary, if he
have capacity to contract.

5. By the judgment of a competent tribu-
nal, in a direct proceeding for that purpose,

. ARTICLE 6

that he is an incompetent as defined by -
Section 1435.2 of the Probate Code; or,

6. By the superior court. [1872; 1883 ch 5
§1; 1961 ch 1042 §2.) Cal Jur 3d Trusts
§§ 59, 60; Cal Forms-42:95; Witkin Sum-
mary {(8th ed) p 5393.

§ 2283. [Removal by superior court.]
The superior court may remove any trustee
who has violated or is unfit to execuie the
trust, or may accept the resignation of a
trustee. This section shall not, however,
apply to a trustee of a trust created by a will
admitted to probate in any court of this
state. [1872; 1880 ch 41 §23; 1969 ch 272
§ 1.] Cal Jur 3d Trusts §§ 66, 67, 70; 19 Cal
Practice Rev, Ch 4258, Proceeding To Re-
move Trustee; Cal Forms-42:24; Witkin
Summary (8th ed) pp 5393, 5394, 5396,
5448.

L

' Succession or Appointment of New Trustees

§ 2287. Appointment to fill vacancy
§ 2288. Survivorship between co-trustees.
§2289. Appointment by court

. §2287. [Appointment to fill vacancy]
The superior court shall appoint a trustee
whenever there is a vacancy and the declara-
tion of trust does not provide a practical
method of appointment. Other things being
equal, the court shall give preference to the
nominee of beneficiaries of the trust who are
over fourteen vears of age. [1872; 1880 ch 41
§24; 1911 ch 67 § I; 1913 ch 237 §1; 1933
ch 970 § 1.] Caf Jur 3d Deeds of Trust § 12,
Trusts §§ 55, 56, 57: 19 Cal Practice Rev,
Ch 425B, Proceeding To Remove Trustee;
Cal Forms-42:24, 42:96; Witkin Summary
(8th ed) p 5393.

§ 2288, Survivorship between co-trust-
ees. On the death, renunciation, or discharge
of one of several co-trustees the trust sur-

A

vives to the others. [1872.] Cal Jur 3d Trusts
§ 63; Cal Forms-42:24, 42:170; Witkin Sum-
mary (8th ed) p 5393.

§ 2289, [Appointment by court] When a
trust exists without any appointed trustee, or
where all the trustees renounce, die, or are
discharged, the superior court of the county
where the trust property, or some portion
thereof, is situated, must appoint another
trustee, and direct the execution of the trust.
The court may, in its discretion, appoint the
original number, or any less number of
trustees. [1872; 1880 ch 41 § 25.] Cal Jur 3d
Trusts §§ 53, 56; Cal Forms-42:22, 42:24,
42:72; Witkin Summary (8th ed) pp 53786,
5393 '
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CHAPTER 19
Administration of Trusts
ARTICLE 1
Testamentary Trusts

§ 1120, Contmumg Jjurisdiction; Accounting; Petition for instructions and authority; Hear-
ing; Appointment of guardian ad litem

§ 1120.1. Same: Additions to trust.

§ 1120.1a. Notices to beneficiaries; Annuval statement; Summar:,r Petltmn to remove oourt‘

jurisdiction

§ 1120.2. Court discretion to confer powers not expressly contained in will.
§ 1120.5. Request for special notice by beneficiary.
§ 1120.6. Modification or termination if trust purpose defeated or unpalred by corpus

deficiencies.
§ 1121. Accounting: Application: Order.
§ 1122, Compensation of trustee. :
§ 1123.  Conclusiveness of decree: Persons not in bemg

§ 1123.5. Removal of trustee: Procedure.

§ 1123.6. Same: Preliminary surrender of trust assets and suspension uf powers of trustee.
§ 1123.7. Same: Exclusiveness of jurisdiction and procedure.

§ 1124,
§ 1125

Declination of trustee named in will: Procedure.
Appointment of trustee to fill vacancy: Application: Notice.

§ 1125.1. Resignation after distribution: Petition: Nonce of hemng Liability on bond.

§ 1126.
§1127.

Trusteeship vacancy.
Bond of trustee.

§1127.5. Des:gnaung charitable corporation as substitute or successor trustee without requir-

ing bond.
§ 1128, Transfer of trust proceedings to other county: Petmon. _
§ 1129. Hearing and notice: Who may appear and oppose: Order for transfer; Duties of
, clerk: Jurisdiction of court to which proceedings are transferred: Practice.
§ 1130. Vouchers in support of trustee’s account: Withdrawal on leaving certified copy on

file: To be produced on demand: When may be destmyed or dehvcred o

trustee.
§ 1130.1. Certificate of appointment.
§ 1132,
§ 1133

§ 1120. Continuing  jurisdiction; Ac-
counting; Petition for instructions and au-
thority; Hearing; Appointment of guardian
ad litem. (a) A trust created by a will is not
subject to the continuing jurisdiction of the
superior court, unless the testator provides
otherwise. Article 2 (commencing with Sec-
tion 1138) shall be applicable to the trust to
the extent that the will or article does not
provide otherwise.

(b) When a trust created by a will contin-
ues after distribution, and the testator pro-
vides that the superior court shall not lose
jurisdiction of the estate by final distribution,
the superior court shall retain jurisdiction
for the purpose of determining to whom the
property shall pass and be delivered upon
final or partial termination of the trust, to
the extent that the determination is not
concluded by the decree of distribution, of
settling the accounts and passing upon the
acts of the trustee, of authorizing the trustee
to accept additions to the trust from sources
other than the estate of the decedent, and
for the other purposes hereinafier set forth.
Any trustee appointed by will, or appomted

Order for transfer of places of administration or trust assets.
Administration of more than one trust as a single trust.

to execute a trust created by will, may, from
time to time pending the execution of the
trust, or at the termination thereof, render
for settlement his or her accounts and report
his or her acts as trustee, before the superior
court in which the will was probated. For
that purpose, the trustee shall present to the
court a verified account and report, setting
forth the accounts in detail, reporting his or
her acts as trustee, and showing the condi-
tion of the trust estate. If the trustee dies or
becomes incompetent, the account and re-
port shall be presented by the trustee’s exec-
utor, administrator, guardian, or conserva-
tor. In the event the trustee dies or becomes
incompetent, and there is no executor, ad-
ministrator, guardian, or ceonservator ap-
pointed for the trustee’s estate, or in the
event the trustee absconds, the court may
compel the attorney for the deceased, incom-
petent, or absconding trustee to present the
account and report to the extent that the
attorney has information or records available
for that purpose. The account and report of
- the attorney need not be verified. A fee shall
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be allowed to the attorney by the court for
this service. .

The trustee may also petition such court,
from time to time, for instructions as to the
administration of the trust for authonty to
accept additions to the trust from any source
or sources other than the estate of the
decedent, and for authority to exercise the
powers authorized by Section 1120.2 of this
code. The court may hear the petition and
instruct or authorize the trustee by order
rendered before or after any distribution to
the trustee. When the trustee files the peti-
tion before any distribution of the estate to
the trustee, the trustee shall, in addition to
any other notice required, cause notice of
the hearing to be mailed to the personal
representative and shall further cause notice
of the hearing to be mailed to ail persons,
including heirs, legatees, and devisees, at
their last known address, to whom the court
may order notice to be given, and shall,
upon filing the petition and before giving
notice thereof, secure from the court an
order designating the persons in addition to
the personal representative and the beneficia-
ries to whom the court requires that notice
be given, or an order that notice to the
personal representative and the beneficiaries
is the only notice that shall be required.

When it appears from the allegations of
the petition that the trustee seeks instruc-
tions to exercise a power not conferred upon
the trustee or seeks authority to exercise the
powers authorized by Section 1120.2, the
petition shall set forth the particulars of and
the necessity for the action sought to be
taken. : :

The clerk shall set the hearing upon the
account and report or petition for settlement
or instructions. The trustee shall cause no-
tice of the hearing to be given to the benefi-
ciaries, including all persons in being who
shall or may participate in the corpus or
income of the trust, at their last known
addresses, as provided in Section 1200.5,
whether they have requested special notice
or given notice of appearance or not. In
addition to the above notice, when the peti-
tion relates to the exercise of a power not
conferred or seeks authority to exercise the
powers authorized by Section 1120.2, a copy
of the petition shall be attached to and
mailed with copies of the notice which are
mailed and the court or judge shall, at least
16 days before the return day, appoint a
suitable person who shall appear and act as
guardian ad litem of any person or persons
of a designated class, who are not ascer-
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tained, or who are not in being, and who
may become beneficiaries or may so partici-
pate in the trust. None of the provisions of
Section 373 of the Code of Civil Procedure
shall apply to the appointment.

{c) In addition to the provisions of subdi-
vision (b), the personal representative of the
decedent’s estate, prior to final distribution,
or the trustee, beneficiary, or remainderman,
before or after final distribution, may peti-
tion the superior court to amend or conform
the trust provisions of the decedent’s will in
the manner required to qualify the dece-
dent’s estate for the charitable estate tax
deduction permitted by federal law. The
petition may inclede a request to add to the
trust provisions of the decedent’s will the
mandatory governing instrument require-
ments for a charitable remainder trust, as
required by final regulations and rulings of
the United States Internal Revenue Service.
Notice of the petition shall be given to the
Attorney General. No amendment or con-.
formation may be ordered. by the court
without having first received written agree-
ment to the proposed changes or disclaimer
of interest from all interested parties in the
trust. The execution of an agreement shall
not be construed to be a contest under any
provisions of the will prohibiting will con-
tests. The existence of a spendthrift or simi-
lar protective provision in the trust shall not
make this subdivision inapplicable to that
trust. [1931; 1933 ch 969 § 14; 1953 ch 696
§1; 195% ch 864 § 1; 1963 ch 863 §1; 1965
ch 1477 § 1; 1967 ch 1219 § 1; 1975 ch 474
§ 1.5, effective August 30, 1975, operative
Janvary 1, 1976; 1976 ch 860 § 3; 1980 ch
955 §25.3; 1982 ch 1199 §1.] Caf Jur 3d
Accounts and Accounting § 60, Actions
§ 19, Decedenits’ Estates §§ 102, 110, 899,
Jury § 15, Mandamus and Prohibition § 100,
Trusts §§ 4, 57 et seq., 154, 167, 210, 228 et
seq.; Cal Practice Rev Ch 423 Action
Against Trustee to Compel Accounting; Cal
Forms-22:241, 41:642; Witkin Procedure 2d,
pp 710, 1264, 2913, 4193; Summary (8th ed)
pp 5372, 5751-5753, 5755, 5757, 5760, 5761,
5820.

§1120.1. Same: Additions te trust.
Whenever a trustee receives additions to the
trust in accordance with a decree rendered
pursuant to Section 1120 of this code, such
additions shall be subject to the jurisdiction
of the court in the same respects as property
received by the trustee from the decedent’s
estate. [1959 ch 864 § 2.] Cal Jur 3d Dece-
dents’ Estates § 110, Trusis §232; Cal



Forms 37:312; Witkin Summary (8th ed) p
5753,

§1120.1a. Notices to beneficiaries; An-
nual statement; Summary; Petition to re-
move court’s jurisdiction. This section shall
only apply to trosts described in subdivision
(a) of Section 1120 which were created by a
will executed before July 1, 1977.

{a) The trustee of such a trust shall give
notice on or before July 1, 1983, or within
six months after the initizl funding of the
trust, whichever occurs later, by registered
or certified mail to each beneficiary, includ-
ing all persons in being who shall or may
participate in the corpus or income of the
trust, at their last known addresses, contain-
ing the following information:

(1} A statement that as of January 1,
1983, Section 1120 of the Probate Code was
amended to remove the necessity for manda-
tory court supervision of the trust.

{2} A statement that, unless the terms of
trust limit or eliminate such authority, Sec-
tion 1138.1 of the Probate Code gives the
beneficiary and remainderman the right to
petition a court to determine important mat-
ters relating to the administration of the
trust, and a copy of the text of Section
1138.1.

{3} A statement that each income benefi-
ciary, as defined in subdivision (1) of Section
730.01 of the Civil Code, and any other
beneficiary or remainderman upon written
request to the trustee, is entitled to a state-
ment of the income and principal receipts
and disbursements of the trust at least annu-
ally.

(4) A statement that the beneficiary or
remainderman is entitled to petition a court
to settle the accounts and pass upon the acts
of the trustee. .

(5) The name and location of the superior
court in the county in which it is appropn-
ate to file a petition pursuant to Section
1138.1.

(6) When no trustee is a trust company,
as defined in Section 107 of the Financial
Code, a statement that a hearing will be held
by the superior court named in paragraph
(5) to obtain approval of the court and
determine the conditions, if any, for the
removal of the trust from the continuing
jursdiction of the court.

The trustee shall file with the court which
previously had jurisdiction over the adminis-
tration of the trust proof of service of the
notice set forth in this subdivision on or
before August 1, 1983, or within seven
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months after the initial funding of the tmst,
whichever occurs later.

{b} The trustee shall furnish, at least an-
nually, and at termination of the trust, a
statement of the income and principal re-
ceipts and disbursements that have occurred
since the immediately preceding statement to
each income beneficiary, as defined in subdi-
vision (1) of Section 730.01 of the Civil
Code, and to each other beneﬁclary or re-
mainderman who has made written request
therefor.

{c} Within 90 days aﬁer the end of each
fiscal year of the trust, the trustee shall
furnish to each of the persons described in
subdivision (b} a summary settmg forth the
following:

(1) The cost of each trust asset. .

(2) The present value of each asset as of
the end of the fiscal year of the trust. - '

(3) The total present value of all assets as
of the end of the current and 1mmed1ately
preceding fiscal year of the trust.

{(4) The net income for the current and.
immediately preceding fiscal year of the
trust.

(5) Trustee compensation for the current
and immediately preceding fiscal year of the
trust. -

The summary shall also state that the
recipient may petition a court pursuant to
Section 1138.1 to obtain a court review,
shall set forth a copy of the text of Section
1138.1, and shall give the name and location
of the appropriate court in which. to ﬁle 8
petition.

(d} Notwithstanding the provisions . of
subdivision (a) of Section 1120, with respect
to a trust where no trustee is a trust com-
pany, as defined in Section 107 of the Finan-
cial Code, the trustee may only remove the
trust from the continuing jurisdiction of the
superior court with the approval of the
court. To obtain such approval the trustee
shall file a verified petition with the clerk
setting forth. the trust accounts in_detail,
reporting his or her acts as trustee, showing
the condition of the trost estate, and attach-
ing a true copy of the trust instrument.
Thereupon the clerk shall set the petition for
hearing by the court. Notice of the hearing
shall be piven, along with the notice required
by subdivision {(a), at least 30 days before
the hearing to all those persons who -are
entitled to receive the notice required by
subdivision (a). At the hearing the court
may receive testimony from any interested
persocn and may grant or deny the petition,
or require a bond as a condition of gramting
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the petition, as the court in its discretion
deems fit.

{e) When a beneficiary or remainderman
is a minor, ward or conservatee, any notice,
statement, or summary required to be sent
to the beneficiary or remainderman by this
section shall be sent to the parent, guardian,
or conservator, as the case may be, of the
beneficiary or remainderman. In addition, if
the trustee, at the time the notice required
by subdivision (a) is sent, has actual knowl-
edge that a beneficiary or remainderman
who is not a minor, ward, or conservatee is
being assisted by another individual in the
handling of his or her personal affairs, the
trustee shall send the notice required by
subdivision (a) to both that individual and
the beneficiary or remainderman and, upon
the written request of either of them, shall
also send the statements and summaries
required by subdivisions (b) and (c) to both
of them. '

(fy Where the trust is a charitable trust
subject to Article 7 (commencing with Sec-
tion 12580) of Chapter & of Part 2 of Divi-
sion 3 of Title 2 of the Government Code,
upon the vesting of any charitable interest
created by the trust the trustee shall thereaf-
ter furnish to the Attorney General the
statements and summaries required by sub-
divisions (b) and (c) without the necessity of
any written reguest. A charitable interest is
deemed to be vested within the meaning of
this subdivision as of the time when it is first
ascertainable that income or corpus is, or in
the future will be, paid to a charty or
applied for a charitable purpose. Notwith-
standing the provisions of Section 1138, the
Attorney General may. petition the court to
settle the account and pass upon the acts of
the trustee as provided in Section 1138.1.
[1982 ch 1199 § 2]

§ 1120.2. Court discretion to confer pow-
ers not expressly contained in will, On peti-
tion of the trustee, made at any time, or on
petition of the executor or administrator
included in a petition for preliminary or final
distribution, where after hearing it appears
to be necessary or desirable in order to carry
out the purposes of the trust that the trustee
be given powers not expressly contained in
the will or otherwise conferred by law, the
court may in its discretion confer upon the
trustee any or all of the following powers
when it appears to the court that such
powers are not inconsistent with the provi-
sions or purposes of the trust; such powers
conferred may be of a continuing nature or

may be exercised only in specific instances,
as the court may determine: -

(1) To manage, control, sell, convey, di-
vide, and to sell upon deferred payments; to
lease for terms within or extending beyond
the duration of the trust for any purpose
including exploration for and removal of
gas, oil, or other minerals; to enter into
community oil leases.

(2) To retain property, including stock of
the trustee, and invest and reinvest as pro-
vided by law from time to time existing,
including investments in any common trust
fund now or hereafter established by the
trustee.

(3) To borrow; to place, replace, renew or
extend any encumbrance upon any trust

property.
(4) To participate in voting trusts, pooling
agreements, foreclosures, reorganization,

consolidation, mergers, and liquidations and
in connection. therewith, to deposit securities
with and transfer title and delegate discre-
tions to any protective or other committee as
the trustee may deem advisable. :

(5) To acquire or dispose of an asset, for
cash or on credit, at public or private sale;
and to exchange, partition, change the char-
acter of, or abandon a -trust asset or any
interest therein.

{6) To make ordinary or extraordinary
repairs or alterations in buildings or other
trust property, to demolish. any improve-
ments, 1o raze existing or erect new party
walls or buildings.

(7) To subdivide, develop, or dedicate
land to public use; or to make or obtain the
vacation of plats and adjust boundaries; or
to adjust differences in valuation on ex-
change or partition by giving or receiving
consideration; or to dedicate easements to
public use without consideration.

{8) To grant an option involving disposi-
tion of a trust asset, or to take an option for
the acquisition of any asset.

{9) To vote a security, in person or by
general or limited proxy.

(10y To pay calls, assessments, and any
other sums chargeable or accruing against or
on account of securities.

(11) To sell or exercise stock subscription
or conversion rights.

(12) To hold a security in the name of a
nominee or in other form without disclosure
of the trust, so that title to the security may
pass by delivery, but the trustee is liable for
any act of the nominee in connection with
the security so held.

{13) To insure the assets of the trust
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against damage or loss, and the trustee
against liability with respect to third per-
SORS.

{14} To advance money for the protection
of the trust, and for all expenses, losses, and
liabilities sustained in the administration of
the trust or because of the holding or owner-
ship of any trust assets, for which advances
with any interest the trustee has a lien on
the trust assets as against the beneficiary.

(15) To pay or contest any claim; to settle
a claim by or against the trust by compro-
mise, arbitration, or otherwise;: and to re-
lease, in whole or in part, any claim belong-
ing to the trust to the extent that the claim
is uncollectible; to institute, compromise and
defend actions and proceedings.

(16} To pay taxes, assessments, compensa-
tion of the trustee, and other expenses in-
curred in the collection, care, administration,
and protection of the trust.

{(17) To continue or participate in any
business or other enterprise and to effect
incorporation, dissclution, or other change
in the form of organization of the business
or enterprise.

{18) To exercise any other power or pow-
ers which to the court appear necessary or
desirable.

Except as specifically provided in the will,
the provisions of this section apply to any
will executed before or after the effective
date of this section and to any trust asset
acquired by the trustee of the trust created
by such will, before or after the effective
date of this section.

If any provision of this section or the
application therecf to any person, property
or circumstance is held invalid, the invalid-
ity does not affect other provisions or appli-
cations of the section which can be given
effect without the invalid provision or appli-
cation, and to this end the provisions of this
section are severable. [1967 ch 1219 § 2.] Ca!
Jur 3d Decedents’ Estates § 110, Trusts
§§ 224, 233; Cal Forms-41:638; Witkin Sum-
mary (8th ed} pp 5373, 5429, 5755, 5756.

§ 1120.5. Request for special notice by
beneficiary, When any beneficiary under a
trust shall have made a request for special
notice pursuant to Section 1202, a copy of
the petition and a copy of the account and
report provided for in Section 1120 shaill be
attached to the notice of hearing required to
be mailed by the trustee to such beneficiary
pursuant to Section 1120. [1965 ch 1944
§ 1.] Cal Jur 3d Decedents’ Estates § 110,
Tmstss? § 234; Witkin Summary {8th ed} p
5757.
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§ 1120.6. Modification or termination if
trust purpose defeated or impaired by corpus
deficiencies. (a) If upon petition of the
trustee or any beneficiary of a trust, the
superior court shall at any time determine
that the fair market value of the principal of
a trust has become so low, in relation to the
costs of administration thereof, that continu-
ance of the trust pursuant to its existing -
terms will defeat or substantially impair the
accomplishment of the purposes of the trust,
the court may, in its discretion in a manner
which conforms as nearly as possible to the
intention of the trustor, order that the
trustee be changed, that the terms of the
trust be modified, or that the trust be termi-
nated, in whole or in part.

{b) If the court orders termination of the
trust, in whole or in part, it shall direct that
the principal and undistributed income be
distributed to the beneficiaries in a manner
which conforms as nearly as possible to the
intention of the trustor; and may make such
other and further orders as it deems neces-
sary or appropriate to protect the interests
of the beneficiaries.

{c) Nothing in this section shall limit any
power of the court to permit modification or
termination of any trust, as such power
existed before the adoption of this section.

{d) The existence of a spendthrift or simi-
lar protective provision in the trust shall not
make this section inapplicable to such trust.
{1973 ch 506 § 2.] Cal Jur 3d Trusts § 245;
Cal Practice Rev Ch 425C Proceeding to
Remove Trustee, Ch 425D Proceeding for
Modification of Terms of Trust. Witkin
Summary (8th ed) pp 5754, 5753,

§ 2121, Accounting: Applicatiom: Order
Upon application of any beneficiary of the
trust, or the guardian or conservator of a
beneficiary, the court, in its discretion, or a
judge thereof, may order the trustee, after
citation, to render his account; and such
application shall not be denied where no
account has been rendered to the court
within six months. [1931; 1967 ch 719 § 5.5]
Cal Jur 3d Accounts and Accounting § 60,
Decedents’ Estates § 110, Trusts §§ 228, 230
Cal Practice Rev Ch 423 Action Against
Trustee to Compel Accounting; Witkin Sum-
mary (8th ed) pp 5444, 5757.

_§ 1122, Compensation of trustee. If the
will contains provisions for a trustee's com-
pensation, the trustee shall be entitled to be
compensated in accordance therewith. Upon
proper showing, the court may in the decree
of distribution or thereafter fix or allow
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greater compensation than could be allowed
ander the provisions of the will (1) where
the duties of the trustee are substantially
greater than those contemplated by the tes-
tator at the time of the sipning of the will,
or (2} where the compensation in accordance
with the provisions in the will would be
inequitable or unreasonably low or (3) in
other extraordinary circumstances calling for
equitable relief. If the will does not specify a
trustee’s compensation, the trustee shall be
entitled to such compensation as may be
reasonable under the circumstances and the
court may, in the decree of distribution or
thereafter, determine such reasonable com-
pensation and, in its discretion, fix or allow
a periodic compensation for the trustee or
trusiees, to continue as long as it may deem
proper. Unless the will provides or the trust-
ees agree otherwise, if there are two or more
trustees, the compensation shall be appor-
tioned among the trustees according to the
services rendered by them respectively. On
settlement of each account the court shall
allow the testamentary trustee his proper
expenses and compensation for services as
provided herein. [1967 ch 661 § 3; 1972 ch
937 §2.] Cal Jur 3d Decedents’ Estates
§ 110, Trusts §§ 194 et seq, 204; Witkin
Su;:;maqr (8th ed) pp 5439-5441, 5757,
5836.

§ 1123, Conclusiveness of decree: Per-
sons not in being. A decree rendered under
the provisions of this chapter, when it be-
comes final, shall be conclusive upon all
persons in interest, whether or not they are
in being. {1931} Cal Jur 3d Decedents’
Estates § 110, Judgments § 285, Trusts
§§ 222, 227, 225; Witkin Summary (8th ed}
p 3752

§ 1123.5. Removal of trustee: Procedure.
The court in which the administration is
pending or, after final distribution, the court
sitting in probate which has jurisdiction over
a testamentary trust shall have power to
remove a trustee of a testamentary trust,
whether or not any property has been dis-
tributed to him or her, who has violated or
is unfit to execute the trust or has acquired
any interest or become charged with any
duty adverse to the interest of any benefi-
ciary in the subject of the trust. The court
may remove one or all of the cotrustees of a
testamentary trust and appoint new trustees
where the court determines that hostility, ill
feeling, or continued lack of cooperation
among and between cotrustees has impaired

the proper administration of the trust. The
proceeding may be initiated by the court
upon its own motion or by verified petition
of a beneficiary of, or any other person
interested in, the trust, including any person
in being who shall or may participate in the
corpus or income of the trust. The clerk
shall set the matter for hearing. The trustee
whose removal is sought shall be personally
served with a copy of the motion or petition
and with notice of the time and place of the
hearing thereon, at least 10 days before the
hearing, provided, that if the trustee is not a
resident of this state, or has absconded or
concealed himself or herself from the state,
the court may fix the manner of giving
notice to him or her by mail, publication or
otherwise, as the court may determine, and
the court may proceed upon the notice as if
the trustee had been personally served. In
addition, the petitioner, or the court when
acting upon its own motion, shall cause a
copy of the petition or motion and of the
notice of hearing to be mailed to the per-
sonal represenative, if any part of the estate
remains to be distributed to the trustee, and
to each cotrustee and to the beneficiaries,
including therein all persons in being who
shall or may participate in the corpus or
income of the trust, at their last known or
other addresses, as provided in Section 1200,
whether any of the persons to whom notice
is to be given have requested special notice
or given notice of appearance, or to be
personally served upon those persons. [1969
ch 272 §2; 1976 ch 553 § 1; 1982 ch 1543
§ 11.] Cal Jur 3d Decedents’ Estates § 110,
Trusts §§ 66 et seq.; Cal Practice Rev Ch
425B Proceeding To Remove Trustee; Wit-
kin Summary (8th ed) pp 5396, 5742, 5753

§ 11236, Same: Preliminary surrender
of trust assets and suspension of powers of
trustee. The court, whenever it appears from
the verified petition of a beneficiary of the
trust or other person interested in the trust,
or from facts coming to its attention, that
the assets of the trust or the interests of a
beneficiary may suffer loss or injury during
the time required for hearing and decision
by the trial court under Section 1123.5 and
appellate review, if any, may compel the
trustee whose removal is sought to surrender
any assets of the trust in his possussion or
subject te his control to a custodian desig-
nated by the court or to a cotrustee and may
suspend the powers of the trustee to such
extent as the court deems necessary. [1969
ch 272 § 3] Cal Jur 3d Decedents' Estates
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§ 110, Trusts § 70- Cal Practice Rev Ch
42358 Proceeding To Remove Trustes; Wil-
kin Summary (8th ed) p 5396.

§ 1123.7. Same: Exclusiveness of juris-
diction and procedure, The jurisdiction and
procedure provided by Sections 1123.5 and
1123.6 shall be exclusive, [1969 ch 272 § 4.]
Cal Jur 3d Decedents’ Estates § 110, Trusts
§ 70; witkin Summary {8th ed} p 5396.

§1124. Declination of trustee named in
will: Procedure. Any person named or desig-
nated as a trustee in a will may, at any time
before distribution of any of the estate to
him, decline to act as such trustee, by a
writing filed with the clerk of the court
where the estate proceedings are pending
and within five days from the filing of said
writing, shall mail a copy thereof, postage
prepaid, from a post office within this State,
addressed to the executor or administrator
at his place of residence, if known to the
person declining, if not, at the county seat of
the county where the proceedings are pend-
ing. [1931; 1939 ch 537 §1.) Caf Jur 3d
Decedents’ Estates § 110, Trusts § 53; Wit-
kin Summary (8th ed) pp 5340, 5376, 5393,
5754

§ 1125. Appointment of trustee to fill
vacancy: Application: Neotice. The court in
which the administration is pending shall
have power, at any time before final distribu-
tion, to appoint some fit and proper person
to fill any vacancy in the office of trustee
under the will, whether resulting from such
declination, removal, or otherwise, if such
appointment is necessary to carry out the
trust. Such appointment may be made by the
court upon the written application of any
person interested in the trust, filed in the
probate proceedings, and shall be made only
after notice to all parties interested in the
trust, given as required by Section 328 upon
a petition for the probate of a will. [1931;
1933 ch 969 § 15; 1977 ch 88 § 1.] Caf Jur
3d Charities § 27, Decedents’ Estates § 110,
Trusts §§ 55, 57, 58, Witkin Summary (8th
ed) p 5754

§ 1125.1. Resignation after distribution:
Petition: Notice of hearing: Liability on
bond. Any person named or designated as
trustee in a will or any successor trustee,
may, at any time after the distribution of
any of the estate to him, file with the court a
petition tendering his resignation as such
trustee and setting forth the names and
addresses of all living beneficiaries known to
said resigning trustee. The clerk shall set the
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petition for hearing by the court and give
notice thereof by causing a notice to be
posted at the courthouse of the county
where the petition is filed, giving the name
of the decedent, the name of the petitioner
and the time when the petition will be
heard. Such notice must be given at least ten
days before the hearing. The clerk shall
cause a similar notice to be mailed, postage
prepaid, to the beneficiaries named in the
petition, at least ten days before the hearing,
addressed to them at their respective post
office addresses, as set forth in the petition,
otherwise at the county seat of the county
where the proceedings are pending. The
court shall accept such resignation, making
any order which may be necessary for the
preservation of the estate.

The liability of the said resigning trustee
or of the sureties on his bond shall not in
any manner be discharged, released, or af-
fected by such resignation, but shall con-
tinue until the said trustee has delivered up
all of the estate to the person whom the
court shall appoint to receive the same.
[193% ch 537 §2.] Cal Jur 3d Decedents’
Estates § 110, Trusts §§ 60, 64; Witkin Sum-
mary (8th ed) pp 5394, 5754.

§ 1126, Trusteeship vacancy, If after dis-
tribution a trustee of a testamentary trust
dies, resigns, fails or declines to act, cannot
be identified, or is for any reason incapable
of acting, or is removed or a vacancy in the

* trusteeship is otherwise created or exists, the

court which has jurisdiction over the trust
shall have the power to declare a vacancy
and appeoint a trustes to fill the vacancy,
upon the petition of anyone interested in the
trust estate and notice given for the period
and in the manner required by Section 1200
of this code. The petitioner shall cause no-
tice of the hearing to be mailed to the
beneficiaries and to any trustee as provided
in said Section 1200, whether they have
requested special notice or given notice of
appearance or not. [1931; 1933 ch 969 § 16,
1949 ch 452 § 1.] Cal Jur 3d Charities § 27,
Decedents” Estates § 110, Trusts §§ 55, 56,
57 58, 66; Witkin Summary (Sth ed} pp
5376, 5754 -

§ 1127. Bond of trustee. Except as pro-
vided in Section 1127.5, the person ap-
pointed under Section 1125 or Section 1126
of this code, before acting as trustee, shall
give a bond such as is required of a persen
appointed administrator. He shall be allowed
the cost of such bond to the extent provided
by Section 541.5. {1933 ch 969 § 17; 1965 ch
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1116 §1.] Cal Jur 3d Decedents’ Estates
§ 110, Trusts §§54, 56, 181, 203; Cal
Forms-42:24; Witkin Summary (8th ed) p
5754.

- 811275, Designating charitable corpora-
tion as substitute or successor trustee with-
out requiring bond. Upon the petition of a
nonprofit corporation named or designated
as trustee in a will or acting as a successor
trustee therevnder within the scope of its
own charitable purposes and trust, the court
may name as substitute or successor trustee,
a charitable corporation of which the non-
profit corporation is the sole member with-
out requiring any bond not theretofore re-
quired of the nonprofit corporation. [1965 ch
1116 § 1] Cal Jur 3d Decedents’ Estates
§ 110, Trusts §§ 56, 62. .

§ 1128. Transfer of trust proceedings to
other county: Petition. Where, in accordance
with the provisions of section 1120 of this
code, jurisdiction is retained of any trust
created by will, the superior court in which
such proceeding is pending, may, at any
time after final distribution, on petition of
the trustee, or of any other interested party,
make an order transferring further proceed-
ings in reference to such trust, to the supe-
rior court of any other county of this State.
To obtain such transfer, the person applying
therefor shall file in the court in which the
proceeding is pending, a verified petition
which shall set forth the following:

1. The name of the county to which it is
sought to transfer proceedings;

2. The names, ages and places of resi-
dence of all trustees and of all persons who
are interested as beneficiaries in the trust, so
far as the same are known to petitioner;

3. A brief description of the character,
condition, value and location of the property
included in the trust estate;

4. A brief statement of the reasons for

transfer. [1937 ch 549 §1.] Cal Jur 3d -

Decedents” Estates § 110, Trusts §§ 236, 237;
Witkin Summary (8th ed) p 5752,

§ 1129, Hearing and notice: Who may
appear and oppose: Order for transfer:
Duties of clerk: Jurisdiction of court to
which proceedings are transferred: Practice.
Upon the filing of such petition, the clerk
shall set the same for hearing upon a date
not less than 10, nor more than 30 days
thereafter and shall cause notice thereof to
be given for the time and in the manmer
specified in Section 1200 of this code. Peti-
tioner shall, at least 10 days prior to the
time set for hearing, cause to be mailed to
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" each of the persons named in such petition,

at their respective places of residence as
therein set forth, a copy of the notice of
hearing. Any person interested in the trust,
either as trustee or as beneficiary, may ap- -
pear and file written grounds in opposition
thereto. If, after hearing, it appears to the
court that the transfer of proceedings to the
court designated in the petition or to the
superior court of any other county in this
State, will be for the best interests of the
estate, or that economical and convenient
administration of the trust will be facilitated
thereby, the court shall make an order trans-
ferring proceedings to such court. There-
upon the clerk shall certify to the clerk of
the court to which the proceeding is trans-
ferred, a copy of the order of transfer,
together with copies of the will or other
instrument creating the trust, the decree of
distribution, and such other documents or
matters of record therein as the court may
by its order determine to be necessary to
define the powers and obligations of the
trustee, or otherwise necessary in connection
with the further administration of the trust.
The court to which the proceeding is trans-
ferred may from time to time require by its
order, the filing of certified copies of such
additional papers or matters of record from
the court of probate, as may be reguired.

Upon filing of a certified copy of the order
of transfer, together with supporting docu-
ments, the court to which the proceeding is
transferred, shall have with respect to such
trust, the same jurisdiction as the court of
probate would have retained under the pro-
visions of Section 1120 of this code, but for
the transfer.

Except as otherwise specified herein, prac-

- tice on the presentation and hearing of such

petition and of all other matters in relation
thereto, shall be in accordance with the
provisions of Division 3 of this code, so far
as the same may be applicable. [1937 ch 549
§2: 1951 ch 888 § 1.] Cal Jur 3d Decedents’
Estates §110, Trusts §§ 236, 237; Witkin
Summary (8th ed) p 5752,

§ 1130, Vouchers in support of trustee’s
account: Withdrawal on  leaving certified
copy on file: To be produced on demand:
When may be destroyed or delivered to
trustee. Any voucher which may have been
filed in support of the account of a trustee
may be withdrawn on leaving a certified
copy on file, but must be produced on
demand, unless permanently withdrawn with
the permission of the court. Five years from



the date of settlement of the account in
support of which a voucher was filed the
clerk of the court may destroy the voucher
or deliver it to the trustee or to his attorney.
f1951 ch 832 §1.] Cal Jur 3d Decedents’
Estates § 110, Trusts §§ 212 et seq.

§ 1130.1. Certificate of appeintment.
Upon application of the trusiee or trustees of
a trust created by a will, the clerk shall issue
a certificate that the trustee or trustess are
duly appointed and acting trustee or trustees
under the will. {1976 c¢h 717 § 1.] Cal Jur 34
Trusts §35; Witkin Summary (Sth ed)
Trusts § 245.

51132, Order for transfer of places of
administration or trust assets. Where, under
Section 1120, jurisdiction is retained of any
trust created by the will of 2 decedent, the
court may order that the place of adminis-
tration or assets of the trust be transferred
to another jurisdiction, pursuant to the pro-
cedure provided by Article 3 {commencing
with section 1139) of this chapter. {1971 ch
0958 §3.] Cal Jur 3d Decedents' Estates
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§ 110, Trusts §238; Witkin Summary (8th
ed) p 5752,

§ 1133, Administration of more than one
trust as a single trust. When a trustee who
has already been appointed by a will or
appointed by the court to execute a trust
created by a will is appointed by another
will or appointed by the court to execute a
trust created by another will, and the provi-
sions and terms of the decree establishing
each trust are substantially identical, the
court may upon the petition of the trustee
and without notice order the trustee to
combine the assets and administer them as a
single trust, if it determines that administra-
tion as a single trust will {1) be consistent
with the intent of the trustor, and (2) facili-
tate administration of the trust without de-
feating or impairing the interests of the
beneficiaries. [1974 ch 551 § 1.] Cal Jur 3d
Decedents’ Estates § 110, Trusts §§ 100 et
seq., 133

§§ 1134-1136.

[Repealed by Stats 1971
ch 958 . ,

ARTICLE 2 [REPEALED]
§§ 1137-1137.18, [Repealed by Stats 1970 ch 849.]

ARTICLE 2.5
Inter Vivos and Other _Trusts

§1138.
§ 1138.1.

“Trust”.

petition.
§ 1138.2. Scope of court orders and decrees.
§1138.3.
§1138.4.
§ 1138.5.
§ 1138.6.

§ 1138.7.

Contents of petition.
Grounds to dismiss petition.
Procedure: Notice: Hearing.

Petition to superior court: Purposes: Who may ﬁle Express lumtatlon on right to

Where to commence proceedings: “Principal place of administration of the trust."

Grounds to appoint guardian ad litem: Representation of unascertained class:

Applicability of Code of Civil Procedure §§ 373, 373.5.

§ 1138.8.
§1138.9
§ 1138.10. Appealable orders.

Trustee: Resignation: Appointment of successor.
Same: Vacancy: Petition to appoint trustee.

§ 1138.11. Remedies as cumulative and nonexclusive.

§ 1138.12. Legislative intent..
§ 1138.13. Trusts subject to article,

§ 1138.14. Applicability of provisions governing dlstnbutlons in satisfaction of hequﬁts
Cal Jur 3d Trusts §§ 57 et seq., 223 et seq., 240: Cal Forms-42:78, 42:112, 42:141. -

§ 1138. “Trust”. (a) As used in this arti-
cle, “trust” means a written voluntary ex-
press trust, with additions thereto, whether
created by will or other than by will which

is entlrely ad:mnlstered or to be l:nt.u'el}r
administered in this state.

(b) As used in this article, “trust” dnes
not mean a trust subject to court supervision
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under Article 1 {commencing with Section
1120) of this chapter, a Totten trust, a
business trust which is taxed as a partner-
ship or corporation, an investment trust
subject to regulation under the laws of this
state or any other jurisdiction, a.common
trust fund, a voting trust, a deed of trust, a
transfer in trust for purpose of suit or en-
forcement of a claim or right, a trust for the
primary purpose -of paying debis, dividends,
interest, salaries, wages, pensions, Or em-
ployee benefits of any kind, an arrangement
under which a person is a nominee or es-
crow holder for another, a trust subject to
supervision of the Attorney General under
Article 7 (commencing with Section 12580)
of Chapter 6 of Part 2 of Division 3 of Title
2 of the Government Code during the period
when no private beneficiary or remainder-
man has or may claim an interest therein,
nor a trust declared exempt from supervision
under Section 12583 of the Government
Code. [1570 ch 849 §2.5; 1976 ch 144 § 1]
Cal Jur 3d Decedents’ Estates § 110; 19 Cal
Practice Rev, Ch 422A, Action by Benefi-
ciary To Enforce Rights by Following Trust
Property, Ch 422B, Proceeding To Establish
Membership in Class of Beneficiaries, Ch
423, Action Against Trustee To Compel
Accounting, Ch 424, Action Against Trustee
for Commingling Personal and Trust Funds,
Ch 425B, Proceeding To Remove Trustee,
Ch 425C, Proceeding for Modification of
Terms of a Trust; Cal Forms-42:78; Witkin
Summary (8th ed) Trusts §§ 8, I0.

§ 1138.1. Petition to superior court: Pur-
poses: Who may file: Express limitation on
right to petition. (a) A trustee, beneficiary,
or remainderman may petition the superior
court for any of the following purposes:

(1) Determining to whom the property
shall pass or be delivered upon final or
partial termination of the trust, to the extent
such determination is not concluded by the
trust instrument.

{2) Settling the accounts and passing
upon the acts of the trustee.

(3) Authorizing the trustee to accept ad-
ditions to the trust when the trust instru-
ment does not prohibit such additions.

(4) Instructing the trustee.

{5) Compelling the trustee to submit his
accounts and report his acts as trustes to a
beneficiary or remainderman when it appears
that the trustee has failed to submit an
accounting and report within 60 days after
written request of a beneficiary or remain-
derman and no accounting and report has

been made within six months preceding such
request. ’

(6) Granting to the trustee powers not
expressly contained in the trust instrument
to the extent provided in Section 1120.2.

(7) Fixing, directing, or allowing payment
of compensation to the trustee in accordance -
with Section 2274 of the Civil Code.

{8} Appointing a trusiee.

(9) Accepting the resignation of a trustee.

{10) Removing a trustee.

{11) Authorizing or directing removal of
the trusts or assets of the trust to another
jurisdiction pursuant to the procedure pro-
vided in Article 3 (commencing with Section
1139} Chapter 19, Division 3.

{12) Directing the relief provided in Sec-
tion 2279.1 of the Civit Code.

{13) Amending or coaforming the trust
instrument in the manner required to qualify
the decedent’s estate for the charitable estate
tax deduction permitted by federal law, in-
chuding the addition of mandatory governing
instrument requirements for a charitable re-
mainder trust as required by final regula-
tions and rulings of the United States Inter-
nal Revenue Service, in any case in which
all parties interested in the trust have sub-
mitted written agreement te the proposed
changes or written disclaimer of interest.

{(b) The terms of a trust subject to this
article may expressly or by necessary impli-
cation limit or eliminate the authority of any
trustez, beneficiary, remainderman or other
person to petition the court under this arti-
cle for any one or more of the purposes
enumerated in subdivision (a). [1970 ch 849
§2; 1971 ch 958 § & 1973 ch 506 § 3; 1975
ch 474 § 2, effective August 30, 1975.] Cal
Jur 3d Decedents’ Estates § 110, Trusts
§§ 57 et seq., 223 et seq.; Cal Forms-41:642,
42:112, 42:141; Witkin Summary (8th ed) p
5373

§ 1138.2. Scope of court orders and de-
crees. The court may make all orders and
decrees and take all other action necessary
or proper to dispose of the matters presented
by the petition. [1970 ch 84% §2; 1971 ch
958 § 8.] Cal Jur 3d Trusts §§ 220, 227, 235;
Witkin Summary (8th ed) p 5374,

§1138.3. Where to commence proceed-
ings: “Principal place of administration of
the trust”. Proceedings under this article
shall be commenced in the superior court of
the county in which is located the principal
place of administration of the trust. As used
in this section, the “principal place of ad-
ministration of the trust”™ is the trustee’s
usual place of business where the day-to-day
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records pertaining to the trust are kept or
the trustee’s residence if he has no such
place of business. In the case of co-trustees,
the principal place of administration is the
usual place of business where such records
are kept, or, if none, the usual place of
business or residence of any of the cotrustees
as agreed upen by them, or, if none, the
county in which any trustee resides or main-
tains a place of business. [1970 ch 849 §2.]
Cal Jur 3d Decedents’ Estates § 110, Trusts
§§ 70, 216, 223, 225, 228, 239, 241; Witkin
Summary (8th ed) p 5373.

§ 1138.4. Contents of petition. Each pro-
ceeding under this article shall be com-
menced by filing a verified petition which
shall state facts showing that the petition is
authorized under this article and the terms
of the trust. [1970 ch 849 § 2.] Caf Jur 3d
Decedents’ Estates § 110, Trusts § 225; Wit-
kin Summary (8th ed) p 5374,

§1138.5. Grounds to dismiss petition.
The court may dismiss a petition when it
appears:

(a) That the proceeding is not reasonably
necessary for the protection of the interests
of a trustee or for the protection of the
interests of beneficiaries or remaindermen; or

(b) That nondisclosure of the terms, as-
sets, management, and administration of the
trust is in the best interests of the objects of
the trust. [1970 ch 849 §2.) Cal Jur 3d
Trusts §§227, 235, Witkin Summary (Sth
ed) p 5374.

8 1138.6. Procedure; Notice; Hearing,
{a) Upon the filing of a petition provided for
in this article, the clerk shall set the petition
for hearing. -

At least 30 days before the time set for
the hearing of the petition, the petitioner
shall cause notice of the time and place of
hearing thereof to be mailed to the trustee of
the trust when he or she is not the peti-
tioner, to any cotrustee not petitioning, and
to all beneficiaries and remaindermen of the
trust, including ali persons in being who
may participate in the corpus or income of
the trust, addressed to them at their respec-
tive offices or places of residence, if known,
and if not known such notice shall be given
as the court may require in the manner
provided in Section 413.30 of the Code of
Civil Procedure.

When a cotrustee not petitioning, a benefi-
ciary, or a remainderman, in person or by
counsel, has served and filed a notice of
appearance directed to the petitioner or his
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or her counsel in connection with the partic-
ular petition and proceeding, or a written
request for a copy of the petition, and given
an address to which notices or a copy may
be sent or delivered, the petitioner shall
cause a copy of the petition to be sent by
mail to the cotrustee or person or counsel
within five days after service of notice of
appearance or receipt of the request.

Personal delivery is the equivalent of mail-
ing.

Proof of the giving of notice and of mail-
ing or personal delivery of a copy of the
petition shall be made at the hearing. If it
appears to the satisfaction of the court that
the notice has been given as required, the
court shall so find in its order, and the
order, when it becomes final, shall be con-
clusive upon all persons.

(b) Proceedings under this article shall be
governed, whenever possible, by the provi-
sions of this article, and when the provisions
of this article do not appea,r applicable, the
provisions of Division 3 (commencing thh
Section 300) shall apply.

(c) The court for good cause may shortm
the time required for performance of any act
required by this section.

(d) Notice of any petition filed pursuant
to paragraph (13} of subdivision (a} of Sec-
tion 1138.1 shall be given to the Attorney
General. [1970 ch 849 §2; 1975 ch 474 § 3,
effective August 30, 1975; 1982 ch 1543
§ 12.] Cal Jur 3d Decedents’ Estates § 110,
Trusts §§ 60, 225 226; Wxtkm Summa:y
{8tk ed) Trusts § 10.

'§1138.7. Grounds to eppeint guardian
ad litem: Representation of unascertained
class: Applicability of Code of Civil Proge-
dure §§ 373, 373.5. {a) At any stage of a
proceeding under this article the court may
appoint a guardian ad litem to represent the
interest of a minor, an incapacitated, un-
born, or unascertained person, or a person
whose identity or address is unknown, if the
court determines that representation of the
interest otherwise would be inadequate.
Where not preciuded by conflict of interests,
a guardian ad litem may be appointed to
represent several persons or interests.

{b) When it appears from the petition that
the trustee seeks or is to be given imstruc-
tions to exercise a power not conferred upon
him, the petition shall set forth the particu-
lars of, and the necessity for, the action
sought to be taken. In addition to.the notice
required by Section 1138.6, when the peti-
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tion relates to the exercise of a power not
conferred or where the petition relates to
determining to whom the property shall pass
or be delivered upon final or partial termina-
tion of the trust, a copy of the petition shall
be attached to, and mailed with, copies of
the notice, and, at least 10 days before the
time set for the hearing of the petition, the
court or judge shall appoint a sunitable per-
son or persons who shall appear and act as
guardian ad litem of any person or persons
of a designated class who are not ascertained
or in being or who may become beneficiaries
or may participate in the trust.

{c) Secticns 373 and 373.5 of the Code of
Civil Procedure shall not apply to the ap-
pointment of a guardian ad litem under the
provisions of this article. [1970 ch 849 § 2]
Cal Jur 3d Decedents’ Estates § 110, Guard-
ianship and Conservatorship §§ 99 et seq.,
Trusts §§ 217, 225, 226, 323; Cal Practice
Rev Ch 10 Guardian Ad Litem; Witkin
Summary (8th ed) p 5374.

§ 1138.8. Trustee: Resignation: Appoint-
ment of successor, Unless otherwise ex-
pressly provided in the trust instrument a
trustee or cotrustee may resign at any time.
Such resignation and the appointment of a
successor trustee shall be effected as pro-
vided in the trust instrument. If the trust
instrument is silent a trustee may file with a
court a petition tendering his resignation as
such trustee and the court shall accept such
resignation making any order appointing a
successor trustee and other order which may
be necessary for the preservation of the
estate. The liability of the resigning trustee
or the sureties on his bond, if any, shall not
be discharged, released, or affected in any
manner by the resignation, but shall con-
tinue until the trustee has delivered all of the
estate to the person whom the court shall
appoint to receive it. [1970 ch 849 §2.] Cal
Jur 3d Decedents’ Estates §110, Trusts
§§ 56, 60; Witkin Summary (8th ed) p 5373

§ 1138.9. Same: Vacancy: Petition to ap-
point trustee. If a trustee of a trust subject
to this article dies, resigns, fails or declines
to act, cannot be identified, is incapable of
acting for any reason, or is removed, or a
vacancy in the trusteeship is otherwise cre-
ated or exists, and the trust instrument does
not provide a method for appointing a suc-
cessor trustee, the court shall have the
power to appoint a trustee to fill the vacancy
upon the petition of the trustee or anyone
interested in the trust estate. [1970 ch 849

§2.] Cal Jur 3d Decedents’ Estates § 110,
Trusts §§ 55, 57, 58; Witkin Summary (8th
ed) p 5373, -

§ 1138.10. Appealable orders. An appeal
may be taken from any final order or decree’
made pursuant to paragraph (1), (2), (4), (6),
(N, (R), (10), or {11) of subdivision (a) of
Section 1138.1, or from an order dismissing
the petition or denying a motion to dismiss
under Section 1138.5. [1970 ch 849 §2.] Cal
Jur 3d Trusts §§49, 57, 71, 221, 227, 235;
Witkin Summary (8th ed) p 5375.

§ 1138.11. Remedies as cumulative and
nonexclusive. The remedies provided under
this article are cumulative and nonexclusive.
[1970 ch 849 §2.] Cal Jur 3d Decedents’
Estates § 110, Trusts §224; Witkin Sum-
mary (8th ed) p 5372,

§ 1138.12. Legislative intent. It is the
intent of the Legislature in enacting this
article that the administration of trusts sub-
ject to this article proceed expeditiously and
free of judicial intervention subject to the
jurisdiction of the courts of this state as
invoked pursuant to this article or otherwise
invoked pursuant to law. [1970 ch 849 §2]
Cal Jur 3d Decedents’ Estates § 110, Trusts
§223.

§ 1138.13. Trusts subject to article. This
article shall apply to all trusts created prior
to, or on, or after the operative date of this
article. However, this article shall not apply
to any trust the terms and provisions of
which expressly or by necessary implication
make this article inapplicable to such trust.
[197C ch 849 §2; 1976 ch B60 § 4.] Caf Jur
3d Decedents’ Estates § 110, Trusts §223;
Cal Forms-42:78, 42:141; Witkin Summary
(8th ed) p 5372.

§ 1138.14. Applicability of provisions
governing distributions in satisfaction of be-
quests. The provisicns of Acdicle 3 (com-
mencing with Section 1030) of Chapter 16
shall apply to gifts, whether outright or in
trust, made in a trust which is subject to this
article and is executed or amended after or
before the effective date of this section.
However, this section shall not apply to any
trust the terms of which expressly or by
necessary implication make this section inap-
plicable to it. For purposes of this section,
all references in Article 3 (commencing with
Section 1030) of Chapter 16 to a “testator”
shall refer to the trustor and all references to
a “will” shali refer to a trust which is
subject to this article. [1982 ch 41 § 4.]
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ARTICLE 3
Transfer to Another Jurisdiction

§ 1139, Application and construction of article.

§ 1139.1. When order for transfer permitted.
§ 1139.2. Petition for transfer: Contents.

§ 1139.3. Setting hearing and giving notice thereof: Appearance in opposition. .

§ 1139.4. Order for transfer: Prerequisites.

& 1139.5. Same: Provisions: De]ivery as discharge of trustee.

§ 1139.6. Place for commencing proceedmg

§ 1139.7. “Beneficiary.”

§ 1139. Application and construction of
articte, (a) This article applies to (1) a trust
over which jurisdiction continues after distri-
bution, as provided by Section 1120; (2) a
trust subject to Chapter 10 (commencing
with Section 175} of Division 1; {3) a trust
subject to Article 2.5 (commencing with
Section 1138) of this chapter; and (4} any
cther trust to which the provisions of this
article are made applicable by statute or
trust instrument.

(b} This chapter shall not be construed to
prevent the transfer of the place of adminis-

tration of a trust or of trust assets to another -

jurisdiction in any case where judicial ap-
proval of a transfer was not required under
law in effect immediately prior to the effec-
tive date of this article.

{c) This article shall not apply to any
proceeding or action pending on the effective
date of this article. [1971 ch 958 §9.] Cal
Jur 3d Decedents' Estates §§102, 110,
Trusts §§224, 237, 238 Witkin Summary
(8th ed) pp 5373, 5374, 5752.

§ 1139.1. When order for transfer per-
mitted, An order may be made by the supe-
rior court for the transfer of the place of
administration of a trust or the transfer of
some or all of the assets of a trust to another
jurisdiction outside of California: (a) where,
under Section 1120 of this code, junisdiction
is retained over any trust created by the will
of a nonresident decedent, which will has
been probated in the state of his residence
and a duly appointed, qualified and acting
domiciliary trustee has entered upon and is
engaged in the administration of the same
trust with respect o the assets sitvated in
that state; or (b) where the trustee or benefi-
ciary of a trust to which this article applies
desires to transfer the place of administra-
tion of a trust to another jurisdiction outside
of California, unless the trust instrument
precludes the transfer of the place of admin-
i1stration to another jurisdiction outside of

California. [1971 ch 958 §9.] Caf Jur 3d
Decedents” Estates §§ 102, 110, Trusts
§§ 224, 237, 238,

§1139.2. Petition for transfer; Contents,
A petition for an order authorizing a trans-
fer may be filed by the trustee or by a
beneficiary of a trust. The petition Shﬂll be
verified and shal set forth:

(1) The names, ages and places of resi-
dence of the trustee administering the trust
in this state, the trustee, including any domi-
ciliary trustee, in the other jurisdiction to
whom administration of the trust or such
trust assets will be transferred, and all per-
sons who are interested in the trust as°:
beneficiaries, so far as known to petitioner,

{2) Whether the trustee in the other juris-
diction has apreed to accept the trust. If he
has, the acceptance or a true copy shall be
attached as an exhibit to the petition, or
otherwise filed with the court.

(3) A statement of the character, condi-
tion, location and value of the property
comprising the assets socught to be trans-
ferred.

(4) A general statement of the qualifica-
tions of the trustee who will administer the
trust in the other jurisdiction; the amount of
his bond, if any; the nature and value of the
assets of any trust of the decedent or trustor
under his administration in the other juris-
diction; and the name of the court, if any,
having jurisdiction of such trustee or of his
accounts or in which a proceeding may be
had, with respect to administration of the
trust or the trostee’s accounts.

(5) Whether there is any pending. civil
action in this state against the trustee.

(6) A statement of the reasons for the
transfer. [1971 ch 958 §9.] Cal Jur 3d
Decedents’ Estates §§ 102, 110, Trusts
$§ 224, 237, 238, 239,

§ 1139.3. Setting hearing and giving no-
tice thereof: Appearance in opposition. Upon
the filing of such petition the clerk shall set
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the same for hearing and shall give notice of
such hearing as provided in Section 1200 of
this code at least 30 days before the time set
for the hearing of the petition. Petitioner, at
least 30 days prior to the time so set for
‘hearing, shall cause to be mailed to each of
the persons named in the petition, at their
respective places of residence therein stated,
a copy of such notice. If the trust involves
or may invoive a charitable trust, bequest or
devise of the character specified in Section
328, a copy of the notice shall be mailed to
or served upon the attorney general at least
20 days before the hearing. Any person
interested in the trust, either as trustee,
beneficiary or otherwise, may appear and file
written grounds in opposition thereto. [1971
ch 958 §9.] Cal Jur 3d Decedents’ Estates
§¢§ 102, 110, Trusts §§ 224, 237, 238, 239.

§1139.4. Order for transfer: Prerequi-
gites, The court may, in its discretion, grant
the petition and order the trustee to transfer
the trust assets or to change the place of
administration to the other jurisdiction, if,
after hearing, it appears to the court:

{1} That the transfer of the trust assets to
a trustee in another jurisdiction, or that the
transfer of the place of administration of the
trust to another jurisdiction, would facilitate
the economical and convenient administra-
tion of the trust and promote the best inter-
ests of the trust and those interested therein.
_ {2) That the substantial rights of residents
of this state will not be materially affected
thereby.

. {3) That transfer will not violate the
terms of the trust.

-{4) That any new trustee, to whom the
trust assets are to be transferred, is qualified

and able to administer the trust or such
assets upon the same trusts. {1971 ch 958
§9.] Cal Jur 3d Decedents’ Estates §§ 102,
110, Trusts §§ 224, 237, 238, 239,

§ 1139.5,- Same: Provisions: Delivery as
discharge of trustee, If a transfer is ordered,
the court may direct the manner of transfer
and impose such terms and conditions as
may be just, including but not by limitation,
a requirement for the substitution of a suc-
cessor trustes in any pending litigation in
this state. The delivery in accordance with
the order of the court is a full discharge of
the trustee in relation to sll property em-
braced in the order. [1971 ch 958 §9.] Cal
Jur 3d Trusts §§ 224, 237, 238, 239.

§1139.6. Place for commencing proceed-
ing. In the case of trusis not subject to
Chapter 10 (commencing with Section 175)
of Division 1, or Article 1 {commencing
with Section 1120} or Article 2.5 {commenc-
ing with Section 1138) of this chapter, a
proceeding pursuant to this article shall be
commenced in the superior court of the
county in which is located the principal
place of administration of the trust, as de-
fined in Section 1138.3, unless the statute
providing for the proceeding otherwise pro-
vides. [1971 ch 958 §9.] Cal Jur 3d Dece-
dents’ Estates §§ 102, 110 Trusts §§ 224,
237, 238, 239,

§1139.7. “Beneficiary.” For the pur-
poses of this article, beneficiary means ail
persons in being who shall or may partici-

te in the corpus or income of the trust.

1971 c¢h 958 §9.] Cal Jur 3d Decedents’
Estates §§ 102, 110, Trusts §§ 224, 237, 238,
239,

ARTICLE 4

Transfer from Another Jurisdiction -
[Added by Stats 1976 ch 144 §2.] ’

§1139.10. Application of article. :

§ 1139.11. Transfer of place of administration or assets te California.
§1139.12. Petition for transfer.

§1139.13, Venue.

§ 1139.14. Contents of petition.

§ 1139.15. Notice of hearing.

§ 1139.16. Order accepting transfer and appointing trustee.

§ 1139.17. - Conditicnal order accepting transfer.

§1139.18. Administration of transferred trust.

§ 1139.19. “Beneficiary” defined..
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§ 1139.10. Application of article, {(a)
This article applies to any written voluntary
express trust or portion thereof, whether
created by will or otherwise, administered in
another jurisdiction outside of this state.

(b) This article shall not be construed to
prevent transfer of place of administration of
a trust or of trust assets to this state from
another jurisdiction in any case where judi-
cial approval of the transfer was not re-
quired under the law in effect immediately
prior to the effective date of this article.
{1976 ch 144 §2.]) Cal Jur 3d Decedents’
Estates §§ 102, 110, Trusts §§ 238 et seq.;
Witkin Summary (8th ed) Trusts § 10.

§1139.11. Transfer of place of adminis-
tration or assets to California, Subject to the
limitations and requirements of this article,
an order may be made by the supedior court
accepting the transfer of the place of admin-
istration of a trust from another jurisdiction
to this state or the transfer of some or all of
the assets of a trust in another jurisdiction to
a trustee in this state. [1976 ch 144 §2.] Cal
Jur 3d Trusts § 240,

§ 113912, Petition for transfer, A peti-
tion for an order accepting a transfer may be
filed by the trustee or by a beneficiary of the
trust. [1976 ch 144 §2.] Cal Jur 3d Trusts
$6§ 240, 241.

§1139.13. Venue. (a} If the petition re-
quests that a resident of this state be ap-
pointed trustee, the petition shall be filed in
the superior court of the county where the
proposed “‘principal place of administration
of the trust” (as defined by Section 1138.3 of
the Probate Code) is located.

(b) If the petition requests that only a
nonresident of this state be appointed
trustee, the petition shall be filed in the
superior court of the county where either (1)
any beneficiary of the trust resides or (2) a
substantial portion of the trust assets to be
transferred are located or will be located.
[1976 ch 144 § 2.] Cal Jur 3d Trusts §§ 240,
241

§ 1139.14, Contents of petition, The peti-
tion shall be verified and shall set forth:

(a) The names, ages, and places of resi-
dence of:

(1) The trustee adm;mstenng the trust in
the other jurisdiction.

(2) The proposed trustee to whom admin-
istration of the trust or such trust assets will
be transferred.

(3) All persons who are interested in the
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trust as beneficiaries as far as known to
petitioner.

(b) Whether the trust has bcen subject to
supervision over administration in another
jurisdiction outside of California. If so,
whether a petition or appropriate request for
transfer of place of administration of the
trust or such trust assets to this state has
been filed, if necessary, with the court in- the
other jurisdiction and the status of such
petition or request.

(c) Whether the trustee proposed to ad-
minister the trust in this state has agreed to
accept the trust in this state. If he has, the
acceptance shall be attached as an exhibit to
the petition or otherwise filed with the court.

(d) A general statement of the gqualifica-
tions of the trustee proposed to administer
the trust in this state and the amount of
fiduciary bond to be requested, if any.

{e} A copy of the trust instroment or a
statement of the terms of the trust instro-
ment in effect at the time the petition is
filed, including all amendments thereto. -

{f) A statement of the character, condi-
tion, location, and value of the property
comprising the assets sought to be trans-
ferred.

{g) A statement of the reasons for the
transfer. [1976 ch 144 §2.] Cal Jur 3d
Trusts §§ 240, 241. '

§ 1139.15. Notice and hearing. (a) Upon
the filing of the petition, the clerk shall set
the petition for hearing and shall give notice
of the hearing as provided in Section 1200 at
least 30 days before the time set for the
hearing. Petitioner, at least 30 days prior to
the time set for the hearing, shall cause to be
mailed to each of the persons named in the'
petition, at their respective places of resi-
dence therein stated, a copy of the notice of
the hearing.

{b) Any person interested in the trust,
either as trustee, beneficiary, or otherwise,
may appear and file written grounds in
opposition to the petition. [1976 ch 144 §2.]
Cal Jur 3d Trusts §§ 240, 241; Witkin Sum-
mary {8th ed) Wills and Probate § 249B.

§ 1139.16. Order accepting transfer and
appointing trustee. The court may, in its
discretion, grant the petition and issue an
order accepting transfer of place of adminis-
tration of the trust or trust assets to this
state, appoint a trustee tc administer the
trust in this state, and require the trustee to
post_appropriate bond, if necessary, if after
hearing it appears to-the court that:

{a) The transfer of the trust assets to a
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trustee in this state, or the transfer of place
of administration of the trust to this state,
will facilitate the economical and convenient
administration of the trust and promote the
best interests of the trust and those inter-
ested therein. ‘

(b} The transfer will not vmlabe the terms
of the trust.

(c) The trustee appomted by the court to
adn'nmstcr the trust in this state, to whom
the trust assets are to be transferred, is
qualified, willing, and able to administer the
trust or trust assets upon the same trusts.

{d) The proper court in the other jurisdic-
tion has approved the transfer if such ap-
proval is necessary under the law of the
other jurisdiction. {1976 ch 144 §2] Cal Jur
3d Trusts §§ 240, 241.

§ 1139.17. Conditional order accepting
transfer. When appropriate to facilitate
transfer of the trust assets or the place of
administration of a trust to this state, the
court may issue a conditional order appoint-
ing a trustee to administer the trust in this
state and indicating that transfer to this state
will be accepted if transfer is approved by
the proper court of the other jurisdiction.
[1976 ch 144 § 2.] Cal Jur 3d Trusts §§ 240,
241

§1139.18. Administration of transferred
trust. (a) If the trust transferred to this state
pursuant to this article is a written voluntary
express trust, including additions thereto,
whether created by will or other than by
will, and is not one excluded by subdivision
{(b) of Section 1138, the trust shall be admin-
istered in this state in accordance with Arti-
cle 2.5 (commencing with Section 1138) of
Chapter 19 of Division 3. Notwithstanding
Section 1138.3, any proceedings under. that
article with respect to the trust transferred
to this state shall be commenced in the
superior court of the proper county as de-
scribed in Section 1139.13.

(b) If the trust transferred to this state
pursuant to this article is not one covered by
subdivision {a), it shall be administered in
the same manner as if the trust had been
subject to supervision in this state from the
time of its creation. [1976 ch 144 §2.] Cai
Jur 3d Trusts § 240.

§ 1139.19. “Beneficiary” defined. For
purposes of this article, “bencficiary” means
all persons in being who shall or may partic-
ipate in the corpus or income of the trust.
[1976 ch 144 §2.] Cal Jur 3d Trusts §§ 30,
;40, 241; Witkin Summary (8th ed) Trusts
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