0062b
1/8/86
Second Supplement to Memorandum §6-1

Subject: 1986 Leglislative Program (Civil Code Sections 4800.1
and 4800.2)

The Commission has recommended legislation to deal with problems
caused by the Supreme Court case of In re Marriage of Bucl, 39 Cal. 3d
751, 705 P.2d 354, 218 Cal. Rptr. 31 (1985), which held that
legislation governing the manner of division at dissolution of
community property held in joint tenancy form camnot be retroactively
applied. The Commission's recommendation has two aspects: (1) a
provision that applies the governing legislation only to cases
commenced on or after January 1, 1984, and (2) a provision that
reserves to the Legislature the power to apply future changes in the
law retroactively.

Qur original intent was to Introduce a sgingle bill incorporating
both aspects of the Commission's recommendation. However, before the
bill was introduced we learned that the State Bar Family Law Section
is in support of Part 1 of the recommendation but is opposed to Part 2
of the recommendation. In order to expedite passage of Part 1 (the
operative date provisions), which we need to get enacted on an urgency
basis, we have made two separate bills out of the recommendationm,

Part 1 has been amended into a pending bill~-AB 625--authored by
Assemblyman McAlister. The bill was heard and approved by the
Assembly Judiciary Committee on January 7. An urgency clause was
adopted by the Committee (making the hill effective on the date signed
rather than on January 1, 1987), and a report was adopted
incorporating the Commission's recommendation as evidence of
legislative intent.

Part 2 (the reserved power provisions) has been put in draft form
by the Legislative Counsel and is awaiting introduction by Assemblyman
McAlister as a separate bill. The State Bar Family Law Section is
concerned that the reserved power provision opens the door to

retroactively changing settled and agreed property rights at



“legislative whim.” They believe that “parties entering into a

't

marriage should be able to plan in advance.” See letter attached as

Exhibit 1.

The staff believes the Family ILaw Section's concerm 1s
overstated, We think it highly unlikely, knowing what we know of the
legislative process, that the legislature will act whimsically in
applying property division Ilegislation to existing marriages. We
believe it is Important for rational legislative policy in the future
that the Buol-type reasoning be effectively negated by a reservation
of power,

The Family Law Section notes that if the Commission feels it is
important to proceed with a reserved power provision, the power should
be subject to contrary written agreements of the parties. "It is
important for parties to be able to at least protect, by written
contract, their intent, exclusive of all legislative changes.” They
would revise the reserved power provision in substance as follows:

4800,10. The Legislature finds and declares that a fair and just
division of marital property is of fundamental importance and that the
fairness and justice of the manner of division may change with changes
in social conditions, as indicated by experience in the application of
the law. For this reason the Legislature reserves the power to Trevise
the laws governing division of marital property, whether community,
quasl-community, separate, or mized, at any time and absent a written
agreement to the contrary to apply the revised laws immediately 1if
appropriate, In the interest of fairmess, justice, and equality of
treatment for all litigants, regardless of the date of marriage, the
date of acquisition of the property, the date of any agreement
affecting the property, the date of commencement of a proceeding for
dissolution or legal separation, or the date of trial. The parties to
a marriage acquire property and make agreements affecting the property
subject to this reserved power of the Legislature, absent a written
agreement to the contrary, and do not, by virtue of the law in effect
at the time of acquisition of the property or at the time of an
agreement affecting the property or at any other time, acquire any
vested rights in property for purposes of division of property upon
dissolution or legal separation,

Comment . Section 4800.10 is added to state expressly the
reserved power of the Legislature to make immediately applicable
changes in the law governing division of marital property. The
parties to a marriage cannot acquire "vested” rights in marital
property for the purpose of division of the property at dissolution
or legal separation or otherwlse except by express written agreement,
notwithstanding language to that effect in earlier cases. See, e.g.,
In re Marriage of Buol, 39 Cal.3d 751, 705 P,2d 354, 218 Cal. Rptr. 31
T1985).




Section 4800.10 expresses but one aspect of the authority of the
Legislature to make Immediately applicable changes in the law that
affect family law property rights for the general welfare. G38ee, e.g.,
In re Marriage of Bouquet, 16 Cal. 3d 583, 546 P.2d 1371, 128 cal.
Rptr. 427 (1976); Addison v. Addison, 62 Cal. 2d 558, 399 P.2d 897, 43
Cal. Rptr. 97 (1965). The section deals only with the reserved power
of the Legislature with respect to division of marital property.
Nothing in the section should be deemed to limit the ability of the
Legislature to make retroactive changes in the law in any other family
law matter for the general welfare, including but not Iimited to
changes in the law affecting child or spousal support, the management
and control rights of the spouses, and rights at death.

The staff is not completely thrilled with this approach. It
creates problems concerning what agreements will be recognized as
valid for purposes of the section (formalities, contents, etc.). It
also seems to require every written agreement to include language
along the lines of "This agreement applies notwithstanding any changes
in law made after the date of the agreement.” If there is virtue in
protecting the sanctity of a written marital property agreement, and
the staff believes there is, this can better be done directly by
simply adding a sentence along the following lines to the reserved
power section:

Thizs section does not apply to the extent the parties make a
written agreement governing division of marital property that is
valid at the time the agreement 1s made.

Respectfully submitted,

Nathaniel Sterling,
Assistant Executive Secretary



EXHIBIT 1

2nd Supp. to Memo 86-1 Law Firm of
. Gassner & Gassner
LAWRENCE M. GASSNER 337 NORTH VINEYARD AVENUE J. HOWARD STURMAN, of counsel
CERTIFIED FAMILY LAW SPECIALIST THIRD FLOOR, SUITE 300 CERTIFIED TAXATION LAW SPECIALIST
BEVERLY JEAN GASSNER ONTARIO, CALIFORNIA 91764

CERTIHED FAMILY 1 AW SPECIALIST
MICHAEL J. GASSNER December 18, 1985 Telephone

714 / 983-1352

Nathaniel Sterling, Esqg.
California Law Commission
4000 Middlefield Road, D-2
Palo Alto, California 94306

Re: Law Revision Commission
Dear HNat:

The Family Law Section discussed the matter of legislative change
in response to the Buol case.

As I discussed with you by phone, we approved the tentative
recommendation as drafted by the staff, w1th.respect to Civil
Code Sections 4800.1 and 4800.2.

We disapproved in its entirety, Section 4800.10. The reason is
that we believe that parties entering into a marriage should be
able to plan in advance, not subject to legislative whim, their
property rights. We believe that 4800.10, opens the door to
changing the property rights with respect to separate, community,
guasi-community property.

If the Commission feels it is important to proceed with giving a
reserved power to the legislature to make retro-active changes
effecting the division of property, and decides to recommend this
change, we request that you make some changes in the present
wording.

It is important for parties to be able to at least protect, by
written contract, their intent, exclusive of all legislative
changes. We would, therefore, make the additions that I have
written in on the copy of the draft enclosed.

If there is to be any further discussion of this matter, please
keep me informed.

Thank you for the communications that we have had to date.

Singerely,

%ﬂf ;ASSNER
Attorney’ at Law

Enclosure

cc: Pam Pierson, Esdg.



The Commisslon's recommendation would be effectuated by enactment

of the following measure.

" An act to add Section 4800.10 to the Civil Code, and to amend
Section 4 ﬁf Chapter 34& of the Statutes of 1983 relating to family
law, and ’é;laring the’ ufgency thereof to take effec {mmediately. _ tras
The people of the State of California do enact as follows: ;»ﬁk.w

Civil Code § 4800.10 (added). Reserved power of legislature to make ' i
T fetroactive changes affecting division of prcperty i

.SﬁCTIOH 1. Section 4800.10 is added to the'Civil Code, to read:
4800.10. The Legislature finds and declares that fair and
equitable division of marital property is of fundamental Iiwmportance

and ‘that the fairness and equity of the manner of division may change

with changes in social conditioms, as indicated by experience in the
application of the law. For. this reason the Legislatiire reserves the a

power to revise the laws governing division of marital property, ﬂ;’
whether comnmunity, quasi-community, separate, or mizxed, at any timeféiibwiZf

ot

[

and to apply the revised laws retroactively, 1in the Iinterest
fairness and equality of treatment for all litigants, regardless of

the date of marriage, the date of acquisition of. the property, the

CERTCRY. S-S 1Y

daté.of any agreement affecting the property, the date of commencement

of a proceeding for dissolution or legal separation, oT the date of
trial. The partles to a ﬁiﬁﬁé?ge ;ﬁquire prope d mak agriements
affecting the property subject zgia reserved power (Jof the
Legielature, and do not, by virtue of the law in effect at the time of

acquisition of the property or at the time of an agreement affecting

the property or at any other time, acquire any vested rights 1o

property for purposes of division of property upcen dissolution or :

legal separatiom.

Comment. Section 4800.10 1s added to state expressly the
reserved power of the Legislature to make retroactive changes in the
law governing division of marital property. The parties to a marriage
cannot acquire "vested" rights in marital property for the purpose of
division of the property at dissolution or legal separatlon orf
otherwise, notwithstanding language to that effect in earlier cases.
See, e.g8., In Te Marriage of Buol, 39 Cal.3d 751 {1985).
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