9/29/86
Memorandum 86-89

Subject: Study L-1037 -Estate and Trust Code (Estate Management)

Attached is a févised draft of the estate management recommenda-
tion. The Commission has reviewed this twice previously and the draft
reflects Commission decisions. Remaining questions are noted i{n the
draft after each section. If the Commission wants, this recommenda-
tion may be split from the rest of ;he proposed Estate and Trust Code
and be included in our 1987 legislative program. '

§ 10301. Notice of sale if property appraised at not more than $5,000
§ 10302. Shortening time of notice of sale

At the May 1986 meeting, the Commission asked whether the period
for posting of notice (10 days; five days if shortened) referred to

court or calendar days. It was suggested that it should be court days.
In c¢ivil actions, notice periods are calendar days. See Code
Civ. Proc. § 12. If the last day is a'holiQay, the period is extended
to include the next day that 18 not a holiday. Id. § l2a. These
rules apply in probate. See In re Estate of Rose, 63 Cal. 346 (1883).
The staff recommends against a special rule for notlce in
probate. Procedural uniformity is desirable, and a calendar-day
‘period is easier to calculate than ome which depends on how many days
the court is in session.
Technical Revisions
After this draft was finished, our 1986 probate bill was enacted
with technical revisions to notice. As a result, bracketed material
on notice should be deleted from the Comments to Sectionms 9732, 9734,
9735, 9850, and 9861. '
The staff has changed the numbers for procedural sections (Memo

86-91), so many cross-references in the draft must be renumbered.

On page 110 of the draft, in Example 6 (brokers' commissions) in
the Comment to Section 10161, the parenthetical in the eighth line of
the last paragraph should read "(six percent of $210,500)". The staff
will make other corrections orally at the meeting.

Respectfullf submitted,

Robert J. Murphy III
Staff Counsel
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November 11, 1986

LETTER OF TRANSMITTAL

The California Legislature has directed the California Law
Revision Commissien to study probate law and procedure. The
Commission's ultimate objective 1s to recommend the enactment of a new
Estate and Trust Code. The new code would replace the existing Probate
Code.

This recommendation deals with one aspect of the probate law study
-— management of a decedent's estate. The recommended legislation
covers the powers and duties of personal representatives in connection
with estate management, including sales of estate property.
Recommendations for conforming revisions in the 1law governing
management of estates by guardians and conservators are included.

The Commission has decided not to delay recommending the enactment
of the proposed legislation contained in this recommendation until the
entire new Estate and Trust Code can be prepared. Instead, the
Commission plans to submit the recommended legislation for enactment by
the 1987 session of the Legislature.

The narrative explanation at the beginning of this recommendation
indicates the principal substantive revisions the proposed legislation
would make in existing law. 4 Comment following each section of the
proposed legislation gives the source of the section and indicates any
changes the section would make in exlsting law. Comments showing the
disposition of each existing section that would be superseded by the
proposed legislationh can be found at the end of the tentative
recommendation.

Respectfully submitted,

ARTHUR K. MARSHALL
Chairperson
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IRTRODUCTION

The exlisting statutory provisions relating to supervised
administration of a decedent's estatel are incomplete and poorly
organized. The provisions do not adequately cover the specific powers
and duties of the personal representative. In addition, it is
difficult to determine what the personal representative may do without
prier court authorization and what the personal representative may do
only with court authorization.

The proposed legislation reorganizes the existing statutory
provisions, fills in gaps, and makes clear when court authorization is
required and when it is net. The powers and duties of personal
representatives are made more consistent with the 1979 revision of the
guardianship-conservatorship law.2 Some provisions of the proposed
legislation are drawn from the new 1986 statute relating to trustees.3

The proposed legislation would make a number of changes.in existing
law. The experience of lawyers and judges who practice under existing
law dictates the need for these changes. The more important

substantive changes are described below.4

STANDARD OF CARE OF PERSONAL REPRESENRTATIVE
The proposed legislation provides a statutory statement of the

standard of care that must be exercised by the personsl
representative, The new provision codifies the case law rule that the
A

1. The Commission's recommendation relating to  unsupervised
administration (Independent Administratien of Estates Act) will be
separately published.

2. 1979 cCal. Stat. ch. 726, §3. The 1979 revision was enacted upon
recommendation of the Commission. Recommendation Relating to
Guardianship-Conservatorship Law, 14 Cal. L. Revision Comm'n Reports
501 (1978); 15 Gal. L. Revision Comm'n Reports 451 (1980).

3. 1986 Cal. Stat. ch 820. The Trust Law was enacted upon Commission
recommendation, Recommendation Proposing The Trust Law, 18 Cal. L.
Revision Comm'n Reports 501 (1986).

4, Minor and technical revisions are not described below. They are
noted in the Comments which follow the text of the sections of the
recommended legislation set out in this Recommendation.



personal representative must use ordinary care and diligence in
managing and controlling the estate.5 The new provision makes clear
that what constitutes ordinary care and diligence is determined by all
the circumstances of the particular estate.6

The proposed legislation also specifies when a power is to be
exercised by the personal representative. The power must be exerciszed
where ordinary care and diligence requires that it be exercised. The
power may not be exercised where crdinary care and diligence requires

that it not be exercised.

MEASURE OF LIABILITY FOR BREACH OF FIDUCIARY DUTY
The proposed 1legislation provides rules for determining the
personal representative's liabllity feor breach of fiduciary duty.7 The
A

5. See, e.g., Estate of Beach, 15 Cal.3d 623, 631, 542 P.2d 994, 125
Cal. Eptr. 570 (1975); Lobro v. Watson, 42 Cal. App.3d 180, 189, 116
Cal. Rptr. 533 (1974). This iz the same as the rule applicable to
guardians and conservators of the estate. See Prob. Code § 2401. The
standard of care for trustees is slightly different because of the
existence of a trust instrument. See Prob. Code § 16040,

6. In determining what constitutes ordinary care and diligence, a
professional perscnal representative is held to a higher standard of
care based on 1ts opresumed expertise than is a lay personal
representative. Estate of Beach, 15 Cal.3d 623, 635, 542 P.2d 994, 125
Cal. Rptr., 570 (1975).

7. The new rules are consistent with the case law applicable to
personal representatives. See In re Estate of Elizalde, 182 Gal. 427,
435, 188 P. 560 ({1920) (liability for misappropriated funds plus
interest, barring receipt of larger profit); In re Estate of Plercy,
168 Gal. 755, 757-58, 145 P. 91 (1914); In re Estate of Hilliard, 83
Cal. 423, 427, 23 P. 393 (18%0); In re Estate of Holbert, 39 Cal. 597,
601 (1870) (liability for interest or profit, whichever greater);
Estate of Gerber, 73 Cal. App.3d 96, 114, 140 Cal. Rptr. 577 (1977)
(liability for interest due to delay in payment of estate taxes);
Estate of Guicl, 28 Cal. App.3d 818, 105 Cal. Rptr. 35 (1972) (breach
of duty by turning estate asgsets over to attorney and failing to
protect assets); Estate of McSweeney, 123 Cal. App.2d 787, 792-93, 268
P.2d 107 {(1954) (liability for wusing estate funds for individual
needs); Estate of Pardue, 57 Cal. App.2d 918, 920-21, 135 P.2d 394
{1943) {(liability for rental value of property). See also In re Estate
of Guglielmi, 138 Cal. App. 80, 90, 31 P.2d 1078 (1934).

The new rules are drawn from the Restatement of Trusts and from
California's new trust law. See Restatement {Second) of Trusts § 205
{1957); Prob. Code §§ 16440, 16441 (trust law). Existing statutory
law provides a cryptic and unsatisfactory statement of the rules for
the personal representative's liability. 8See, e.g., Prob. Code § 920.
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personal representative i1s chargeable with any of the following that
are appropriate under the circumstances:

(1) Any loss or depreciation in value of the estate resulting from
the breach, with interest.

{2) Any profit made by the personal representative through the
breach of duty, with interest.

(3) Any profit that would have accrued to the estate 1f the loss
of profit is the result of the breach of duty.

The court may excuse the personal representative from liability in
whole or part if the perscnal representative acted reasonably and in
good faith and it would be equitable to¢ de so.

If interest is awarded, the interest is that actually recelved by
the perzonal representative, or the Interest that accrues at the legal

rate on judgments, whichever 1s greater.

JOINT PERSONAL. REPRESENTATIVES

Absence from California

Under existing law, 1f two or more joint personal representatives
have been appointed, majority concurrence is ordinarily required for
them to act.8 But if one or more are absent from the state, the
personal representatives remaining in Galifornia may act as though the
absent personal representatives had not been appointed.g The rule is
different 1f there is only one personal representative; in that case,
absence from the state does not take away the power to act.l0
A

8. Prch. Code § 570. If two personal representatives have been
appointed, the majority requirement means they both must concur to take
action, Bullis v, Security Pac. Nat'l Bank, 21 Cal.3d 801, 8l0, 582
P.2d 109, 148 Cal. Rptr. 22 (1978).

9, Prob. Code § 570.

10. See Prob. Code §§ 405.1-405.6.




The proposed legislation provides a uniform rule governing the
effect of absence from the state: Absence from the state does not take
away the power of the absent personal representative to act. Where one
of several personal representatives 1s absent from the state, the
remaining personal representatives no longer can act as though the
absent one had not been appointed. The personal representatives may
act, but only with majority concurrence, Jjust as though the absent
persconal representative were 8till in California. The new rule will
impose no great burden on the remaining personal representatives; they
can contact the absent personal representative by telephone rather than
taking a possibly controversial action without consulting the absent
personal representative,

Liability of One for Act or Omission of Another

Existing law provides that a persocnal representative is not liable
for the act or negligence of a Joint personal representative, except
for collusion or gross negligence.ll

The proposed legislation provides a more detailed statement of
liability.l2 One personal representative is 1liable for breach of
fiduciary duty by another personal representative 1in the following
cases;

(1) Where the personal representative participates in, approves,
negligently enables, knowlngly acquiesces in, or conceals the breach.

(2) Where the perscnal representative Iimproperly delegates
administration of the estate to the other personal representative,

{3) Where the personal representative knows or should have known
of the breach and neglects to take reasonsble steps to compel the other
personal representative to redress it.

\
11. Prob. Code § 920.

12. This provision is drawn from trust law (see Prob., GCode § 16402)
and is consistent with case law. See In re Estate of Osborn, 87 Cal.
1, 25 P. 157 (1890). The proposed legislation conforms the provision
relating to joint guardians or conservators (Prob. Gode § 2105) to the
revised provision relating tec joint personal representatives: Absence
from the state will not deprive the absent guardlan or conservator of
power to act, and detailed rules are furnished for liability of ocomne
Joint guardian or conservator for the act or omission of another,




EXTERT OF COURT SUPERVISION
Although under existing law the personal representative may
perform many acts without prior court approval, the extent of this
authority is not entirely clear.12 The proposed legislation makes
clear that, unless court approval is specifically required by statute,

the personal representative may act without court approva1.13

ACTIONS PROCEEDIRGS BY OR AGATINST PERSONAL. BREPRESENTATIVE

Although the existing statute appears to require court
autherization before the personal representative may compromise and
settle claims and actions against the estate,l4 the cases held that the
persecnal representative may make settlements without court
authorization, but that in so doing the personal representative acts at
his or her peril.l5

The proposed leglalation makes clear that the personal
representative may compromise and asettle claims and actions without
court approval,16 except for the following matters for which prior
court authorization is reguired:

(1) Any settlement before the time for filing creditors' claims

has expired.17

(2) A settlement affecting real property.la

\

12, See In re BEstate of Fulmer, 203 Cal. 693, 697-98, 265 P. 920
(1928}; Estate of Palm, 68 Cal. App.2d 204, 212, 156 P.2d 62 (1945);
Davis, Instructions, in 1 California Decedent Estate Administration §§
19.1, 19.4, at 750, 752 (Cal. Cont, Ed., Bar 1971).

13. This is the same as the rule applicable to guardians and
conservators of the estate, See Prob. Code § 2450.

14. Prob. Code §§ 578, 578a, 718.5.

15. See Estate of Lucas, 23 Cal.2d 454, 463-65, 144 P.2d 340 (1943);
Moulton v. Holmes, 57 Cal. 337, 343-44, (1881); Estate of Coffey, 161
Cal. App.2d 259, 264, 326 P.2d 511 (19%8); Tayler v. Sanscn, 24 Cal.
App. 515, 517-18, 141 P. 1060 (1914).

16, This provision is drawn from guardianship-conservatership law.
See Prob. Gode § 2500.

17, This provision supersedes a portion of Probate Code Section 718.5.

18. This provision 1is drawn from guardianship-conservatorship law.
See Prob. Code § 2501,




{3) A settlement involving the transfer or encumbrance of estate
property, or creation of an unsecured liability of the estate, in
excess of $25,000.19
{4) Settlement of a claim against the personal representative.20

{5) Modification of a debt owed by the personal representative to
the estate.zl

(6) Settlement of a claim for wrongful death or personal injury of
the decedent.22

Under existing law, a creditor of the decedent may require the
personal representative to bring sult to recover property conveyed by
the decedent in fraud of creditors, and the ccurt may direct the
creditor teo share in paying the costs of suit.23 The proposed
legislation expands this authority to permit the court to require the
creditor to share in paying the attorney fees incurred in bringing the
suit. Since suit is brought for the benefit of creditors, creditors
should share in paylng the attorney fees as well as the costs of suit
where that 1s appropriate under the circumstances of the particular

case.

SUMMARY DETERMINATION OF DISPUTES
Under existing law, 1f there is a disputed claim against the

estate,z4 the personal representative and the claimant may agree to

19, This provision is drawn from guardianship-conservatorship law.
See Prob., Code § 2502.

20, This provision 1is drawn from guardianship-conservatorship law.
See Prob. Code § 2503(a).

21. This provision is drawn from guardianship-conservatorship law.
See Prob. Code § 2503(Dh).

22, This provision continues a portion of Probate Code Section 578a.

23, Prob., Code §§ 579-580. There must be a deficlency of assets in
the estate before this procedure may be used. Prob. Code § 579; Broll,
Property Not Subject to Administration, in 1 California Decedent Estate
Administration § 4.21, at 149 {(Cal. Cont. Ed. Bar 1971).

24, A claim may be submitted for summary determination 1f the personal
representative doubts its correctness, 1f it has been rejected, or if
it has not been acted upon and may be deemed rejected by the claimant.
Prob. Code § 718.




submit the dispute to a commissioner, referee, temporary judge, or
other disinterested person.zS The proposed legislation expands this
authority to apply to any dispute relating to the estate.26 The
proposed legislation alsc authorizes the personal representative to
agree tec submit a dispute relating to the estate to arbitration.z7

This expanded authority should help to resoclve disputes expediticusly.

LEASES OF ESTATE PROPERTY

Existing law28 permits the personal representative to lease estate
property without prior court approval in the following cases:

{1) Where the rental is not more than $250 a month and the lease
term is not longer than one year.

(2} When the lease 1s from month to month, regardless of the
amount of rental.

The proposed legimslation increases the maximum rental for leases
the personal representative may make without prior court approval from
$250 a month to $1500 a month, The $250 limit was established in
1963,29 and rental values in California have increased dramatically in
the Intervening decades.ao
A

25. Prob. Code § 718.

26, The new provision is drawn from guardianship-conservatorship law.
See Prob. Code § 2405.

27. Unlike judicial arbitration, which includes a right to a trial de
novo, voluntary arbitration is ordinarily binding. See Code Civ. Proc.
§§ 1285-1288.8; 6 B. Witkin, Galifornia Procedure Proceedings Without
Trial § 320, at 612 (3d ed. 1985). In voluntary arbitration, there is
noe right to a trial de novo, and, although the court may correct or
vacate an ward, the grounds for so doing are limited. See id, For the
comparable provision in guardianship-conservatorship law, see Prob.
GCode § 2406.

28. Prob. Code § 844.

29, See 1963 Gal. Stat. ch. 51.

30. The proposed leglslation makes a conforming revision teo the
Guardianship-Conservatorship Law (Prob. Code § 2555) to increase the

maximum rental for leases that the guardian or conservator may execute
without court authorization from §$750 per month to $1500 per month.




CONTINUING OPERATION OF DECEDENT'S BUSINESS

Under existing 1law, the court may authorize the personal
repregsentative to continue operation of the decedent's husiness.31
Under case law, if the personal representative continues operation of
the decedent's business without a court order, the ©personal
representative is nonetheless excused from liability 1f he or she acted
in good faith and as a cautiocus and prudent person would act under
similar circumstances.32

The propesed legislation makes ¢clear that the personal
representative may operate the decedent’'s nonpartnership business for
81z months, with or without court authorization.33 Court authorization
is required to operate the business for more than six months, because
the risk to the estate increases the longer the business is operated.
This is consistent with the Independent Administration of Estates Act
which requires advice of proposed action for operation of the business
for more than six months.34

The proposed legislation gives the court express authority to make
an order directing the personal representative to discontinue the
operation of the decedent's business within the time and in accordance
with the provisions of the order. Any Interested person may request
the court to 1ssue the order. Giving the court this authority
recognizes the risk to the estate of continuing the operation of a
business after the death of the decedent.
A
31. Prob. GCode § 572.

32, In re Estate of Maddalena, 42 Cal. App.2d 12, 18, 108 P.2d 17
{1%40).

33, The proposed legislation requires that the surviving partner
settle without delay the affairs of a partnership in which the decedent
was a general partner unless the court authorizes the personal
representative to continue as a general or limited partner. The
proposed legislatiocn also makes clear that court authorization is not
required for the personal representative to exercise the decedent's
rights as a limited partner for the purpose of settling the estate or
administering the decedent's property as provided In Section 15675 of
the Corporations Code,

34. Prob. Code § 591.3(b)(6).




PURCHASE OF ESTATE PROPERTY BY PERSONAL REPRESENTATIVE

Under existing law, the personal representative may not purchase
property of the estate, unless the right is given by will or
contract.35 The proposed legislation expands this right to permit the
perscnal representative to purchase estate property if written consent
to the purchase is signed by all the decedent's heirs or devisees, is
filed with the court, and the court approves the proposed purchase.
The requirement of consent and court approval is a sufficient safeguard

against the dangers of self-dealing.

ABANDORMENT OF TANGIBLE PERSONAI, PROPERTY
The proposed legislation makes clear that the personal

repregsentative may dispese of or abandon tangible personal property not
specifically devised where the property 1s either wvalueless or where

the cost of collecting, maintaining, and safeguarding the property

would exceed 1ts falr market value.36 The proposed legislaticn
requires that the personal representative first gilve notice of the
proposed disposition or a,bandonment.37 The perscns given notice may

prevent the disposition or abandonment by objecting tc the personal
AY

35. Prob. Code § 583; Hudner, Sales of Estate Property, in 1
California Decedent Estate Administration § 14.8, at 507 (Cal. Cont.
Ed. Bar 1971). The right must be given in the decedent's will or by a
specifically enforceable contract made during the decedent's lifetime,
or by an option to purchase given to the personal representative in the
decedent's will. Id.

36. Thils provision is consistent with case law. 5See In re Estate of
Barreiro, 125 Cal. App. 153, 178-79, 13 P.2d 1017 (1932). It is also
consistent with the Independent Administration of Estates Act (Prob.
Code § 591.6(d), with guardianship-conservatorship law (Prob. Code §
2465), and with the Uniform Probate Code (UPC § 3-715(6)).

7. The proposed legislation requires notice te devisees whose
interest is affected, to heirs if the decedent died intestate, to
persons who have requested special mnotice, and to the State of
California if any portion of the estate 1s te escheat to it. HNotice
need not be given to a person who consents In writing to the proposed
disposition or abandonment or who waives notice in writing.

-10-




representative.38 This will prevent disposition of apparently

valueless property that has sentimental or other special wvalue to heirs

or devisees.

DEPOSITS TN FINANCTAL INSTITUTIONS

Existing law permits the perscnal representative to deposit estate
funds 1in banks within this state or in 1insured savings and loan
associations.39 The proposed legislation requires that the savings and
loan association be within this state., The financial instituticns in
vhich deposits may be made are expanded to include trust companiesao
and insured credit unions in this state.

Existing law discharges the personal representative from further
care or responsibility for funds deposited with financial institutions
until the funda are withdrawn.41 The proposed legislation eliminates
this immunity, and requires the personal representative to use ordinary
care and diligence in managing deposited funds.42 Since the personal
representative has overall management of the estate, the personal
representative should ensure that funds on deposilt are not subject to
undue risk, as, for example, where it is known that the financial
institution is in difficulty.

A

38. The perscnal representative who receives an objection may not
thereafter dispose of or abandon the property without court
authorization. Also the person objecting may apply to the court for an
order restraining the personal representative from disposing of or
abandoning the property without prior court authorization.
Notwithstanding these provisions, the personal representative may
abandon or dispose of the property without court authorization if the
personal representative requests the objlecting person to take
possession of and responsibility fer the property and the objecting
person falls to de so.

39, Prob. Code § 585.

40, "Trust companies" and "banks" are not synonymous. See, e.g., Fin.
Code §§ 102, 106, 107, 1501. .

41, Prob. Code § 585.

42. See supra text accompanying notes 5-6.

-11-




Existing law permits the personal representative, without prior
court authorization, to invest in mutual funds comprised of direct
obligations of the United States maturing not later than cne year from
the date of investment, or in repurchase agreements with respect to any
obligation in which the fund is authorized to invest.43 The proposed
legislation substitutes for this authorization a provision taken from
the new Trust Law. The Trust Law provision permits the mutual fund te
invest 1n United States government obligations maturing not later than
five years after investment or in repurchase agreements but requires
that the fund's portfolio be limited to such in.vestments44 and that
the repurchase agreements be fully collateralized by United States
government obligations.45 Substitution of this Trust Law provision
will preclude estate assets from being invested indirectly in equities

{such as common stocks) that are inappropriate for estate assets,

INSURING ESTATE ASSETS OR PERSO REPRESENTATIVE
Under existing law, the personal representative has implied

authority to insure estate assets against damage or loss and to insure

himself or herself against liability.46 The proposed legislation
codifies this authority in language drawn frem the Independent
Administration of Estates Act.4? Although the new provision is

permissive, proper performance of the personal representative's
fiduclary duties may require the personal representative to insure
estate assets in appropriate circumstances.48

A

43, Prob. Code § 584.1.

44, This 1imitation dees not preclude the fund from having a reserve
of uninvested cash.

45, The Commission is informed that this is consistent with the intent
of the original legislation, and that Probate Code Section 584.1
permits Investment in repurchase agreements with respect to "any
obligation,” rather than with respect to U. 5. government obligationms,
because of a drafting error.

46, See 1 California Decedent Estate Administration § 9.50, at 356
fCal. Cont. Bd. Bar 1971).

47. Prob. Code § 591.6(i).

48. See supra text accompanylng notes 5-6.
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ESTATE SALES
The proposed legislation generally continues the substance of
existing law relating to estate sales, except for the repeal of special
provisions concerning sale cof mining property,49 and clarifies and
simplifies the statute.sD
Compensation of Agent or Broker

Compensation reasonable, but not more than contract amount, The

proposed legislation continues the rule of existing law that brokers'
commissions on a sale of estafe property shall be the amount the court
determines is reasonable,51 but makes clear that the amount of the
commission may not exceed the amount provided in the contract.

A

49, Prob. Code §§ 810-814. See discussion in text accompanying notes
79-81 infra. Other substantive changes to existing law are noted in
text.

50. The existing chapter on estate sales is divided inte five
articles: sales in general (Prob. Code §§ 750-764), sale of persocnal
property {Prob. Code §§ 770-776), sale of real property (Prob. Code
§§ 780-794), sale of contract to purchase real property (Prob. Code
§5 800-802), and sale of mining property (Prob. Code §§ 810-814).
However, because of amendments over the years, the substantive
provisions are scattered through the chapter on sales, and are not
necessarily in the proper article. The article on sales in general
contains provisions applicable to real property sales only (Prob. Code
§ 754.6, first sentence), and others applicable to sales of personal
property only {(Prob. Code §§ 754.6, second sentence, 756.5, 760.5).
The article on sale of real property contains provisions applicable to
sales of personal property. Prob, Code § 787.

The article on sale of personal property contains a provision
authorizing the personal representative tc purchase property to
complete a short sale. Prob, Code § 771.3. The proposed legislation
relocates this provision in the chapter on the powers and duties of
personal representatives.

The rules for abatement are located in the sales chapter {(Prob.
Gode §§ 750-754), and should more appropriately go with the provisions
on rules of congtruction of wills.

Some provisions are duplicated in nearly identical form in the
article on sale of personal property and in the article on sale of real
property. Compare Prob. Code §§ 775 and 776 with Prob. Code §§ 788 and
789. The proposed legislation will consolidate these provisions in one
set of provisions applicable both to real and personal property sales.

51. See Prob, Code §§ 760, 761.5, 785.
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Exclusive listing period. Probate Code Section 760 was amended in
197452 to permit the personal representative tc make an exclusive
listing contract with a real estate broker for the sale of property of
the estate. The exclusive listing contract requires court approval and
may be for a pericd not to exceed 990 days.53

The proposed legislation continues and clarifies this authority
and makes clear that the personal representative, with court permission
obtained upon ex parte application, may grant one or more extensions of
the 90-day period. Each extension may be for a period not to exceed 90
days.

Assured commission for exclusive listing broker. The exclusive

listing broker performs a valuable service to the estate even where the
broker does not produce the buyer. By listing the preperty through the
multiple 1listing service, the hbroker assures maximum exposure of the
property to the market. In sales outside probate, the exclusive
listing broker is entitled to & commission on the sale whether or not
the exclusive listing broker produces a buyer for the property.54 In
probate sales, however, some courts inquire into the services actually
performed by the exclusive listing broker.55

The proposed legislation makes clear that the exclusive listing
broker is entitled to share in the commission without producing a buyer
or showing that he or she has personally made an effort to sell the
property. This will avoid the need for the court to review the
services provided and to determine their value,

Divigion of ¢ ssion between exclusive listi broker and broker

who returns bid to court, The existing statute provides for division

of the commission when one broker produces a buyer whose bid is
returned to the court for confirmation, but sale 1is confirmed to an
A
52. 1974 GCal. Stat., ch. 1422,

53. Prob. Code § 760.

5S4, See 1 H. Miller & M. Starr, Current Law of Californla Real Estate
§§ 2.10, 2.11, at 185-87 (rev. ed. 1975).

55. See, e,8., San Diego County Probate Rules § 4.79, 1n California
Local Precbate Rules, 7th Editien (C.E.B. 1986). But the exzclusive
listing broker may be entitled to a commission even If he or she does
not produce the buyer. See 1 H. Miller & M. Starr, Current Law of
California Real Estate § 2.50, at 301 (rev. ed. 1975),

—14-




overbidder who 1s produced by another broker.56 The 1974 amendment

authorizing an exclusive listing contractsT creates the possibility
that three brokers may be involved in a transaction: the exclusive
listing broker (Broker A), the broker who produces a buyer whese hid is
returned te the court for confirmation {(Broker B), and the broker who
produces the successful overbidder {Broker C). However, the 1974
amendment did not revise the provisions governing division of
commissions to take account of the possibility that there may be three
brokers involved.

Under the proposed legislation, when there is an exclusive listing
and three brokers are invelved, the broker whe produces the successful
overbidder (Broker C) is entitled to one-half of the commission on the
original bid and all of the commissicon on the difference between the
original bid and the sale price confirmed to the overbldder, as under
existing 1aw.58 The exclusive listing broker (Broker A) and the broker
who produced the original bid (Broker B} divide the balance of the
commission as provided in any agreement between them, or, if there is
no agreement, divide it equally.

Measure of Damages on Purchager's Defanlt

If a purchaser of property at an estate sale defaults and the
property is not resold by the personal representative, the measure of
damages 1is the same as under general law: the amount by which the
contract price exceeds the market value of the property at the time of

breach (less of bargain), plus expenses made necessary by the
purchaser's breach.59 However, 1f the property 1s resold by the
A

56. See Prob. Code §§ 760, 761. The broker who produced the original
buyer whose bid was returned to the court for confirmation is entitled
to a half commission on the original bid, and the broker who produced
the successful overbldder is entitled to the balance of the
commission, These provisions are satisfactory where only two brokers
are involved.

57. 1974 Cal, Stat. ch, 1422 {amending Prob. Gode § 760).
58. Prob. Code §§ 760, 761.

50, Estate of Williamson, 150 Cal. App.2d 334, 339, 310 P.2d 77
(1957); 1 B. Witkin, Summary of California Law Contracts § 663, at 562
f8th ed. 1973). Under general 1law, expenses made necessary by the
purchaser's breach include expenses cof resale to the extent they exceed
expenses assumed by the seller under the breached contract. Jensen v.
Dalton, 9 Cal. App.3d 654, 657, 88 Cal. Rptr. 426 (1970}.
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personal representative, there is a speclal rule of damages: Damages
are measured by the contract price minus the amount realized on
resale,60 plus expenses of the first sale, but only if the amount
realized on resale is insufficient to cover those expenses.61 This
special limitation -- that expenses of the flrst sale are recoverable
only if the amount realized on resale is insufficient to cover those
expenses —— restricts the recoverable expenses to the disadvantage of
the estate. The proposed leglslation does not continue this special
limitation and, instead, adopts the general rule that recoverable
expenses are those made necessary by the purchaser’s breach, whether or
not the resale price exceeds the contract price of the first sale., The
proposed legislation also makes clear that, as under general law,
damages may include consequential damages.62
Court Relief From Directions in Will

Under existing law, 1f directions are given in the will as to the
mode of selling or the particular property to be sold, the perscnal
representative must comply with those directions.63 The proposed
legislation permits the court to relieve the personal representative of
the duty to comply with the directions in the will if the court
determines it would be to the advantage of the estate and in the best
interest of interested persons, Relief from directions iIn the will may
be appropriate, for example, where conditions have changed since
execution of the will.
A

60. Prob. Code §§ 775 (personal property), 788 (real property). The
reason the resale price is used to determine loss of bargain in estate
sales, rather than market value at the time of breach as under general
law, is so the estate will not suffer loss in a declining market:
There may be no loss of bargain at the time of breach, but the eventual
resale price may be much lower. Estate of Williamson, 150 Cal. App.24
334, 339, 310 P.2d 77 (1957). This is a sound reason to use resale
price to determine loss of bargain. The proposed legislation therefore
continues the special rule that resale price is used to determine loss
of bargain In estate sales.

61. Prob., Code §§ 775 (personal property), 788 (real property).

62, In the case of real property, such consequential damages may
include, for example, sewer assessments, utllities fees, and taxes.
Jensen v. Dalton, 9 Cal. App.3d 654, 658, 88 Cal. Rptr. 426 (1970).
See generally 1 B. Witkin, Summary of California Law Contracts §§
665-666, at 564-65 (8th ed. 1973).

63. Prob. Gode § 757.
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Pogting Hotice of Sale of Real Property of Small Value

If the value of real property to be sold is $§1,000 or less,

existing law permits the personal representative to post notice of sale
at the courthouse rather than publishing the notice.64 The proposed
legislation increases to $5,000 the maximum value of the property for
posting of the n.otice.65

Contents of Notice of Sale

When real property is to be sold, existing law requires that the
notice of sale describe the property with part:lcularity.66 This
requirement is understood to require a legal description of the
property, either by metes and bounds or by lot and block number.67 The
proposed legislation replaces this requirement with a new requirement
that the notice of sale describe the property by 1ts street address or
other common designation, if any. This is the description that will be
most readily understood by potential purchasers, Only Iif there is no
street address or other common designation is the legal description
required under the proposed legislation,

The proposed leglslation also makes clear that terms and

conditions of sale may be Included in the notice of sale.68 If terms

and conditions of sale are included, the bids must comply with them.69

Notice on Redemption or Conversion of Securities

Existing law permits securities to be surrendered for redemption

or conversion without notice.70 The proposed legislation restricts

A
64, Prob. Code § 780.

65. The amount was last increased to $1,000 in 1959. The increase to
$5,000 recognizes the effect of Inflation in the intervening years.

66. Prob. Code § 780.

67. See Hudner, Sales of Estate Property, in 1 California Decedent
Estate Administration § 14.23, at 515 (Cal. Cont. Ed. Bar 1971).

68. This codifies existing practice. See Hudner, supra note 67,
§ 14.53, at 540,

69. This is consistent with case law. See Estate of Hunter, 194 Cal.
App.2d 859, 865-68, 15 Cal. Rptr., 556 (1961) (real property); In re
Estate of Dargie, 33 Cal. App.2d 148, 155-57, 91 P.2d 126 (1939)
{personal property).

70. Prob. Code § 771(z)}.
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this provision so that notice is reqguired unless the securities are
listed on an established stock or bond exchange or are securitles
designated as as a national market system security on an interdealer
quotation system by the National Association of Securities Dealers,
Inc., and the redemption or conversion 1s at a price or wvalue not less
than the market price.

Auction Sales

Existing law permits real snd personal property of the estate to
be sold at public auction.7l If real property is so0ld at public
auction, the sale must be made between 9 a.m. and the setting of the
sun on the =same day.72 The proposed legislation provides that auction
sales of real property must be made between 9 a.m, and 9 p.m.

Auction sales of personal property are ordinarily made in the
county where the estate proceedings are pending.73 The proposed
legislation permits the court by order to authorize an auction sale
outside <California or outside the United States. This may be
desirable, for example, when the property to be auctioned is a rare
work of art and an established market exists at some location ocutside
California.

Petition for Confirmation by Purchaser

Under existing law, when court confirmation of sale is required, a
report of the sale and a petition for court confirmation must be made
within 30 days after the sale.74 Existing law does not specify who
must file the report and petition, nor does it state the consequences
\

71. Prob. GCode § 754; see alsc Prob, Code §§ 760.5, 772, 781. There
is some inconsistency in existing law concerning the type of perscnal
property that may be auctioned: Some provisions authorize aunction sale
of personal property without limitation a8 to type. See Prob, Code
§§ 754, 757, 772. Other provisions appear tec limit auction sales of
personal property to tangible perscnal property. See Prob. Code
§760.5. The proposed legislation preovides that an auctioneer may
auction any property authorized under the new Auctloneer and Auction
Licensing Act, Bus., & Prof. Code §§ 5700-5791.5. The Auctioneer and
Auetlon Licensing Act authorizes a licensed auctioneer to auction
goods, wares, chattels, merchandise, or other personal property,
including domestic animals and farm products. Bus. & Prof. Gode
§§ 5701(j), 5774, 5775-5776.

72. Prob. Code § 781.
73. See Prob. Code § 772.

74. Prob, Gode § 755.
-18-
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of failure to file the report and petition within the 30-day period.75

The proposed legislation permits the purchaser to file the report and
petition if the personal representative falls to do s=o within the
30-day period.

Limitation Period for Recovery of Property on Claimed Void Sale

Existing law provides a three-year limitation peried for recovery
of any property sold by a personal representative on the claim that the
sale is 'void.76 The three—year limitation period is measured from
gettlement of the personal representative's finasl account or from the
date of discovery of any fraud on which the action 1s based, whichever

77 Under existing law, the three-year limitation period 1is

is later.
tolled for minors or others under a legal disability to sue at the time
the right of action accrued; the period is extended to three years from
the removal of the disability.78

The proposed legislation eliminates the special tolling period for
minors and others under a legal disabllity tec sue. The result is that,
sbsent fraud, the proposed 1leglislation gives the purchaser of the
property more certain limitation pericd -- three years from the
settliement of the personal representative's final account -— after
which the property cannot be taken away from the purchaser, even theough
the sale is void for failure to comply with some procedural requirement.
Repeal of Special Provisi for Sale of Mi Propert

Generally when real property of the estate is to be sold, one
court proceeding is required — for court confirmation of the e;a.‘ue.?9
However, when the property is mining property, two court proceedings
are required — one on the petition for a court order autherizing the
\
75. ©See Costello v. Wells Fargo Bank, 258 Cal. App.2d 90, 65 Cal.

Rptr. 612 (1968) {(no cause of action against personal representative
for failing to file report and petition within 30-day pericd).

76. Prob. Code § 793,
77. Prob. Code § 793,
78. Prob. Code § 793.

7%. See Prob. Gode §§ 755, 785-785.1.
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sale, and another on the petition for court confirmation of sale.so

Thiz two-step procedure 1s cumbersome, unnecessary, and wasteful,
Moreover, the special provisions for sale of mining property are rarely
used.al For these reasons, the proposed legislation treats estate
sales of mining property under the provisions for sales of real
property generally. The result is that only one court hearing (on
confirmation of sale) will be required.

A
80. Prob. Gode §§ 810-811, 81l4.

81. Hudner, Sales of Estate PFroperty, in 1 California Decedent Estate
Administration § 14.71, at 554 (Cal. Gont. Ed. Bar 1971},
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PART 5. ESTATE MANAGEMERT

CHAPTER 1. GENRERAL PROVISIORS

Article 1. Dutles and Liabilities of Personal Representative

9600.
9601.
9602.
9603,
2604.

9610,
9611.
9612.

9620.
9621.

2630,
2631.

9640.

$650.
9651.
9652,
9653,
9654.

9655.

9656.

Duty to manage estate using ordinary care and diligence

Measure of liability for breach of fidueclary duty

Measure of liability for interest

Other remedies not affected

Enforcesbility of promise of personal representative
perscnally to answer in damages or to pay debts of decedent

Article 2, Court Supervision

Extent of court supervision
Instructions from or confirmation by court
Effect of court authorization or approval

Article 3, Summary Determination of Disputes

Submission of dispute to temporary judge
Submission of dispute to arbitration

rticle 4 Joint Personal Representatives

Authority of joint personal representatives to act
Liability of joint personal representative for breach of duty
by another personal representative

Article 5, Independent Administration

Independent administration authority not limited

CHAPTER 2. ESTATE MANAGEMENT GERERALLY

Possession and management of decedent's estate

Profit or loss to the estate

Duty to keep cash invested

Duty to recover property transferred in fraud of creditors

Action by heirs or devisees for possession or to quiet title
to real property

Voting rights with respect to corporate shares or memberships
or property

Insuring estate assets; insuring personal representative
against liability
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9700.
9701.
9702,
9703.
9704.
9705.

9730.
9731.

9732.
9733.
9734,
9735.

9760.
9761.

9762.

9763.

9730.
9781.

9782,
9783,
9784,
9785.
9786.
9787.
9788.
9789,

CHAPTER 3. DEPOSIT OF MOKEY AND PERSONAL PROPERTY
WITH FINANCIAL INSTITUTIORS

Savings accounts

Deposit of perscnal property with trust company

Deposit of securities in securities depository

Accounts and deposits withdrawable only upon court order
Direct distribution by depository

Interest on deposits by trust company

CHAPTER 4. INVESTMENTS AND PURCHASE OF PROPERTY

Investments permitted without prior court authorization

Investment Iin federal or state securities with court
authorization

Investment of money ag provided im will

Purchase of annuity granted in will

Exercise of restricted stock options

Purchase of securities or commodities sold short

CHAPTER 5. OPERATIOR OF DECEDENT'S BUSIKESS

Operation of decedent's business other than partnership

Settlement of affairs of partnership in which decedent was a

general partner

Personal representative continuing as partner in decedent's

general partnership
Partnership in which decedent was a limited partner

CHAPTER 6. ABANDONMENT OF TANGIBLE PERSONAL PROPERTY

Abandonment of tangible personal property

Court authorization or approval not reguired unless will
otherwise provides

Notice of proposed disposition or abandonment

Delivery of notice

Objection to proposed disposition or abandonment

Restraining order

Notice not required where consent or walver

Notice of hearing of petition for court authorization

Waiver of right to court review

Tender of possession of property tc person objecting

CHAPTER 7. BORROWING, REFINANCING, AND ENCUMBERING PROPERTY

9800.
9801.

9802.
9803.

Borrowing money, refinancing, and encumbering property

Acting jointly with other owners of interests in estate
property

Petition

Notice of hearing

ii
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9804, Hearing; order

9805. Liability of personal representative

9806. Effectiveness of encumbrance

9807. Deficiency in case of foreclosure or sale under security
interest or deed of trust

CHAPTER 8. ACTIONS AND PROCEEDINGS BY OR AGAIRST
PERSONAL REFRESERTATIVE

9820. Authority to sue and defend

9821. Effect of death on causes of action

9822, Action on bond of former personal representative
9323, Partition actions

9824, Dispensable parties

CHAPTER 9, COMPROMISE OF CLAIMS ARD ACTIONS;
EXTERSION, RENEWAL, OR MODIFICATION OF OBLIGATIONS

9830. Authority to compromise claims and actions and to extend,
renew, or modify obligations

g831, Compromise before time for filing creditor's claims has
expired

9832. Matters relating to real property

9833, Compromise in excess of specified amount

g834. Claim of estate against personal representative; debt of
personal representative to estate

9835. Wrongful death and personal injury claims

9836. Court having authority to give authorization

9837. Petition for court authorization; notice

CHAPTER 10. ACCEPTANCE OF DEED IN LIEU OF FORECLOSURE OR TRUSTEE'S
SALE; GRANT OF PARTIAL SATISFACTION OR PARTIAL RECONVEYANCE

9850. Acceptance of deed in lieu of foreclosure or trustee's sale
9851. Grant of partial satisfaction or partial reconveyance

CHAPTER 11. CONVEYARCE OR TRARSFER OF PROPERTY CLAIMED
TO BELONG TO DECEDENT OR OTHER PERSON

9860. Petition for order

5861. HNotice of hearing

9862. Continuance for preparation for hearing

9863. Filing of notice of lis pendens

9864. Denial of petition if objection based on venue

9865, Abatement of petition if civil action pending

9866. Denial of petition if matter should be determined by cilvil
action

9867. Order

9868. Execution of conveyance or transfer; effect of order

iii
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CHAPTER 12. PURCHASE OF ESTATE PROPERTY BY PERSONAL REPRESENTATIVE

9880.

9881.
0882,
9883,
G884.
9885.

9900.

9901,

9920.
9921.
9922,

9540,
9941.
9942,
9943,
9944,
9945.
0946.
9947,
95948,

9960.
9961.
9962,
99863.
99564.
9965.

2980.
9981.

Prohibition against purchase of estate property or claim
against estate

Purchase with consent of all heirs or devisees

Purchase where authorized by will

Petition for order under Section 9881 or 9882

Purchase pursuant to contract of decedent to sell

Ooption to purchase given in will

CHAPTER 13. DEDICATION OR CONVEYANCE FOR STREET OR
HIGHWAY PURPOSES OR OF EASEMENT OR ACCESS RIGHT

Dedication or conveyance of real property or easement with
or without consideration
Petition; notice of hearing

CHAPTER 14. EXCHANGE OF PROPERTY

Court authorization for exchange
Petition
Hotice of hearing

CHAPTER 15. LEASES

Leases permitted without court authorization
Court authorization for lease

Lease with option to purchase

Petition for order

Notice of hearing

Hearing and order

Terms and conditions of leases

Maximum term of lease

Effectiveness of lease

CHAPTER 16. GRANTING OPTION TO PUEGHASE.REAL PROPERTY

Authority to grant option

Petition

Minimum purchase price

Notice of hearing

Order

Option expires unless notice of exerclise recorded

CHAPTER 17. OPTION TO PURCHASE GIVEN IN WILL

Option to purchase given in will
Filing of petition; persons who may file; time for filing

1w
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9982, MNotice of hearing
9983, Protection of rights of creditors

CHAPTER 18. SALES

Article 1, General Provisions

10000. When estate property may be sold

10001, Court order requiring sale of property

10002. Directions in will as to mode of selling or property to be
sold

10003. Discretion of personal representative as to property to be
socld and mode of selling

10004. Sale of assets, whether real or personal, as a unit

10005. Sale for more or less than appraisement

Article Contract With Agent rok or Auctioneer

10150. Contract with agent or broker
10151. Contract with auctioneer

Article 3. Compengation of Agent, Broker, or Auctioneer

10160, Limitation on liablility of estate

10161. Compensation and fees to be in reasonable amount determined
by court

10162. Limitation on compensation of agent or broker producing
successful overbidder

10163. Compensation where original bid made by purchaser direct to
estate and sale made on increased bid

10164. Compensation where sale made on increased bid by purchaser
not procured by agent or broker

10165. Compensation where sale made on increased bid by purchaser
represented by agent or broker and either the original bid
returned to court was made by a purchaser procured by
another agent or broker or there is another agent or broker
who holds exclusive right to sell contract

10166. Condition of bid that certain amount of bid be paid to agent
or broker

10167. Compensation and expenses of auctioneer

Article 4, Special Provisjons Applicable to
Particular Types of Property

10200. Sale or surrender for redemption or convergslon of securities

10201. Sale or withdrawal of savings accounts and mutual capital
certificates

10202. Sale of subgcripticn rights

10203. Decedent's leasehold interest

10204, Decedent's partnership interest

10205, Decedent's chose in action

10206. Decedent's contract right to purchase real property

10207. Sale to grazing or pasture association in conformity with
the federal Consolidated Farm and Rural Development Act
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10250.
10251.
10252.
10253,
10254.
10255.
10256.
10257.
lo258.,
10259.
10260.
10261.
10262.
10263.

10300.
10301.

10302.
10303.
10304.
10305,
10306.
10307.
10308.
10309.
10310,
10311.
lo0312.
10313.
10314.
10315.

10350.
10351.

10360.
10361.
10362.
10363.

10380.
10381.
10382.

Article 5, Sale of Personal Property

Rotice of sale

Shortening time of notice of sale

Sale without notice of sale

Contents of notice of sale

Sale at public auction

Private sale

Bids to comply with notice of sale

Sale for cash or on credit

Court order relaxing requirements for credit sale
Passage of title without court confirmation
Report of sale and petition for confirmation of sale
Hearing on petition for confirmation of sale
Overbid

Proof that notice of sale was given

A cle Sale of Real Propert

Publication of notice of sale

Notice of sale where property appraised at not more than
$5,000

Shortening time of notice of sale

Sale without notice where will directs or authorizes sale

Contents of notice of sale

Sale at public auction

Private sale

Bids to comply with notice of sale

Report of sale and petition for confirmation of sale

Minimum price for private sale of real property

Hearing on petition for confirmation of sale

Overbid

Proof that notice of sale was given

Order confirming or vacating sale

Conveyance or assignment after confirmation

Sale on credit

Article 7., Vacating Sale for Purchager's Default

Order vacating sale and directing resale
Order vacating sale and confirming sale to new high bidder

Article Application of Sale Procee of Encumbered
Property; Sale to Lienholder

Definitions

Application of purchase money on sale of encumbeted property
Payment to clerk of court

Sale to lienholder

Article 9, Damages and Recovery of Property

Damages for neglect or misconduct of personal representative
Liquidated damages for fraudulent sale of real property
Limitation of actions for recovery of property

vi
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PART 5. ESTATE MARAGEMERT

CHAPTER 1. GENERAL PROVISIONS

Article 1 Dutl iabilities Pergonal Representative

Min. 5/86-jd

*05/28/86
§ 9600. Duty to manage estate using ordinary care and diligence

9600. (a) The persconal representative has the management and
control of the estate and, in managing and controlling the estate,
shall use ordinary care and diligence. What constitutes ordinary care
and diligence is determined by all the eircumstances of the particular
egtate,

(b) The personal representative:

(1) Shall exercise a power to the extent that ordinary care and
diligence requires that the power be exercised.

(2) Shall not exercise a power to the extent that ordinary care
and diligence requires that the power not be exercised.

Comment, Section 9600 is comparable to Section 2401 {guardianship
and conservatorship) and is consistent with prior law. See, e.g.,
Estate of Beach, 15 Cal. 3d 623, 631, 542 P.2d 994, 125 Cal. Rptr. 570
(1975) (executor required to exercise “"that degree of prudence and
diligence vhich a man of ordinary judgment would be expected to bestow
upon his own affairs of a like nature”); Lobro v. Watson, 42 Gal. App.
ad 180, 189, 116 Cal. Rptr. 533 (1974) (personal representative
"required to exercise the degree of care and prudence that an ordinary
person would employ in handling his or her own gffairs").

In determining what constitutes ordinary care and diligence, a
professional personal representative is held to a higher standard of
care based on its presumed expertise than is a lay personal
representative. Estate of Beach, 15 Cal. 34 at 635. Section 9600
applies to all powers and duties of the personal representative,
whether or not prior court authorization is required. But see Section
9612 (effect of court authorization or approval).

Subdivision (b) of Section 9600 makes clear that ordinary care and
diligence may Tequire that the personal representative exerclse a
power. For example, the personal representative has the duty to take
all steps reasonably necessary for the protection and preservation of
the estate property, and this duty requires that the personal
representative obtain and maintain insurance on the estate property to
the extent reasonably necessary. See Section 9656. At the same time,
subdivision (b) alsc makes clear that the extent to which a power
should be exercised is limited to what is required by the exercise of
ordinary care and diligence under all the circumstances. Thus, for
example, the personal representative is not authorized to obtain and
maintain more insurance on the estate property than is reasonably
Nnecessary.

-1-




CROSS-REFERENCES
Definitions
Personal representative § 58

COMPARABLE PROVISIORS
Guardianship-conservatorship § 2401

Min. 5/86-jd
*)5/28/86
9601, Measure of 1iabilit or breach of fiducia pi)

9601. (a) If a personal representative breaches a fiduciary duty,
the personal representative is chargeable with any one or more of the
following that are appropriate under the circumstances:

(1) Any loss or depreciation in value of the decedent’s estate
resulting from the breach of duty, with interest.

(2) Any profit made by the personal representative through the
breach of duty, with interest.

(3) Any profit that would have accrued to the decedent's estate if
the loss of profit is the result of the breach of duty.

(b) If the personal representative has acted reasonably and in
good faith wunder the circumstances as known to the personal
representative, the court, in its discretion, may excuse the personal
representative in whole or in part from liability under subdivision (a)
if it would be equitable to do so.

Comment., Section 9601 1is drawn from and is consistent with
Section 16440 (trustee's liability). Sectlon 9601 is in general accord
with prior law. See former Probate Code § 920 {personal representative
chargeable for estate); In re Estate of Elizalde, 182 Cal. 427, 435,
188 P. 560 (1920) (liability for misappropriated funds plus interest,
barring receipt of a larger profit); Estate of Gerber, 73 Cal. App. 3d
96, 114, 140 Cal. Rptr. 577 (1977) (liability for interest due to delay
in payment of estate taxes); Estate of Guiol, 28 Cal. App. 3d 818, 105
Gal. Rptr. 35 (1972) (breach of duty for turning estate assets over to
attorney and failing to protect assets); Estate of McSweeney, 123 Cal.
App. 24 787, 792-93, 268 P.2d 107 (1954) (1liability for using estate
funds for individual needs) (dictum); Estate of Pardue, 57 Cal. App. 2d
918, 920-21, 135 P.2d 394 (1943) (liability for rental value of
property). See alsc Sections 9631 (liability of joint personal
representative for breach of duty by another personal representative),
10380 (1liability for neglect or misconduct in sale of estate property),
10381 (liguidated damages for fraudulent sale), 10382 {limitation of
actions for recovery of property}., The reference to "profit made by
the personal representative" in paragraph (2} of subdivision (a) refers
to personal profit rather than profit to the estate.




CROSS~REFERENCES
Definitions
Personal representative § 58

COMPARABLE PROVISIONS
Trustee's liability § 16440 [A.B. 2652]

Note. Section 16440 (Trusts) should be conformed to Section 9601
(add phrase *any one or more” in introductory portion of section).

Min. 5/86-jd
Min. 7/86-jd
%*08/25/86
§ 9602, Measure of liability for interest

9602. If the perscnal representative 1is liable for interest
pursuant to Section 9601, the personal representative is liable for the
greater of the following amounts:

(a) The amount of interest that accrues at the legal rate on
Judgments,

(b) The amount of Iinterest actually received.

Comment, Section 9602 is drawn from and is consistent with
Section 16441 (measure of liability for interest on breach of trust).
See the Comment to Section 16441. See also Code Civ. Proc. § 685.010
(rate of interest on judgments)., Section 9602 is consistent with the
former case law rule that executors are liable for interest at the
legal rate. See, e.g., In re Estate of Plercy, 168 Cal. 755, 757-58,
145 P. 91 (1914); In re Estate of Hilliard, 83 Cal. 423, 427, 23 P. 393
{1890); In re Estate of Holbert, 39 Cal. 597, 601 (1870) (liability for
interest or profit, whichever is greater); Estate of McSweeney, 123
Cal. App. 2d 787, 791-93, 268 P.2d 107 (1954); see also In re Estate of
Guglielmi, 138 Cal. App. 80, 90, 31 P.2d 1078 (1934). Unlike the
former case law rule, however, Section 9602 does not allow for annual
compounding even where the personal representative is negligent. See
also Section 9603 (other remedies not affected). In the absence of a
breach of duty for which the personal representative is liable pursuant
to Section 9601, a trust company {(defined in Section 83) is required to
pay only the amount of interest on deposits accruing at the rate
prevailing among financial institutions in the locality. BSee Section
9705,

CROSS-REFERENCES
Definitions
Personal representative § 58

COMPARABLE PROVISIONS
Trustee’s liability § 16441 [A.B. 2652]

Note At the Ju eeti the G issi directed t__the
Comment to Section 9602 be revised to add: "For a definition of 'trust




company,’ see Fin, Code § 107." In place of a reference to Section 107

of the Financial Code, the staff has substituted a reference to Section
83 of the Estate and Trust Code (defining "trust company”™ as used In

the new Estate and Trust Code) The Comment to Section 83 of the Estate
and Truast Code includes a ref Section 1 of the Fi cial
Code,

Min. 5/86-jd
*05/28/86

3, Other remedies not affected

9603. The provisions of Sections 9601 and 9602 for liability of a
personal representative for breach of a fiduciary duty do not prevent
resort to any other remedy available against the personal
representative under the statutory or common lav.

Comment , Section 9603 18 drawn from and 1s consistent with
Section 16442 (remedies against a trustee), The section makes clear
that Sections 9601 and 9602 do not prevent resort to any other remedy
available against the personal representative under the statutory or
common law. The section merely retains remedies that existed before
the enactment ¢f the new Estate and Trust Code; it does not create any
new remedies against a persocnal representative.

CROSS-REFERERCES
Definitions
Personal representative § 58

COMPARABLE PROVISIONS
Trustee's liability § 16442

Note. Section 16442 (trust law) should be conformed o Section
5603,

Min, 5/86-jd

*Q5/28/86

L) orceab (1] 1) erao epresentative

ergonal to W Ama o debts of decedent

9604, HNo personal representative is chargeable upon a special
promise to answer in damages for a liability of the decedent or to pay
a debt of the decedent out of the personal representative's own estate
unless the agreement for that purpose, or some memorandum or mnote
therecf, is in writing and is signed by one of the feollowing:

(1) The personal representative,

(2) Some other person specifically authorized by the personal
representative in writing to sign the agreement or the memorandum or

note.




Comment., Sectlon 9604 restates former Probate Code Section 737
without substantive change,

CROSS-REFERENCES
Definitions
Personal representative § 58

Article 2, Court Supervision

Min. 5/86-jd
Min, 7/86-jd
*08/25/86
§ 9610, Extent of court supervision

3610, Unless this part specifically provides a proceeding to
obtain court authorization or requires court authorization, the powers
and duties set forth in this part may be exercised by the personal
representative without court authorization, instruction, approval, or
confirmation. Noething in this section precludes the personal
representative from seeking court authorization, instructions,
approval, or confirmation pursuant to Section 9611.

Comment. Section 9610 is new and is comparable to subdivision (a)
of Section 2450 {guardianship-conservatorship 1law). The section 1is
consistent with prior law under which personal representatives could
perform many acts without prior court approval. See In re Estate of
Fulmer, 203 Cal. 693, 697-98, 265 P. 920 {(1928); Estate of Palm, 638
Cal. App. 2d 204, 212, 156 P.2d 62 (1945); Davis, Instructions, in 1
California Decedent Estate Administration §§ 19.1, 19.4, at 750, 752
(Cal. Cont. Ed. Bar 1971).

In a2 case vwhere Section 9610 authorizes the personal
representative to act without court authorization and the personal
representative decides to take the action without obtaining court
authorization, the perscnal representative must use ordinary care and
diligence In taking the action. See Section 9600. As to the effect of
court authorization or approval, see Section 9612, As to when the
personal representative 1s to exerclse a power and when the personal
representative iz not to exercise a power, see Section 9600(D).

CROSS-REFERERCES
Definitions
Personal representative § 58

COMPARABLE PROVISIONS
Guardianship-conservatorship § 2450(a)



Min. 5/86-jd
Min. 7/86-3d

*DB/25/86
€ 96]11. Instructions from or confirmation by court

9611. (a) In all cases where no other procedure is provided by
statute, upon petition of the personal representative, the court may
authorize and Instruct the personal representative, or approve and
confirm the acts of the perscnal representative, in the administration,
management, I1nvestment, dispositien, care, protection, operation, or
preservation of the estate, or the incurring or payment of costs, fees,
or expenses in connection therewith.

(b) Notice of the hearing on the petition shall be given for the
pericd and in the manner provided by Section [1200.5].

Comment. Section 9611 restates former Probate Code Section 588
using language drawn from Section 2403 {guardianship and
conservatorship).

Unlike Section 2403, Section 9611 permits a petition for
instructions only where no other procedure is provided by statute.
Section 2403 is not so limited. If some other procedure is provided by
statute but the personal representative 1s wuncertain whether the
statute providing the other procedure is applicable to the particular
case, the personal representative may petition in the alternative,
giving notice that is sufficient to satisfy the requirements both of
Section 9611 and the other possibly applicable statute.

Section 9611 continues former Probate Code Section 588 insofar as
that section authorized only the personal representative to petition
for instructions. In this respect, the authorization is more limited
than the authorization of the guardianship and conservatorship law,
which authorizes a creditor or other interested person to file a
petition for Instructions (Section 2403).

The words "from time to time,”" which appeared in former Section
588, have been omitted as unnecessary, since there is mno limit on the
number of times instructions or confirmations can be requested.

Subdivision (a) makes clear that the court may not only Iinstruct
the personal representative in advance, but may also confirm actions
already taken. This is consistent with what appears to have bheen prior
law, See Estate of Sidebotham, 138 Cal. App. 2d 412, 418, 291 P.2d 965
{1956). As to the effect of court authorization or approval, see
Section 9612,

CEOSS-REFERENCES
Clerk to set matter for hearing § 7202
Definitions
Interested person § 48
Personal representative § 58
Proof of giving notice § 7308
Verification required § 7203




COMPARABLE PROVISIDNS
Guardianship-conservatorship § 2403

Note. Notice provisions of subdivision (b) of Section 9611 will
be reviewed when the general notice provisions are drafted.

Min. 5/86-jd
Min, 7/86-jd

*Q8/25/86
§ 9612, Effect of court authorization or approval

9612. (a) When a judgment or order made pursuant te this division
becomes final, 1t releases the personal representative and the sureties
from all claims of the heirs or devisees and of any persons affected
thereby based upon any act or omission directly authorized, approved,
or confirmed in the judgment or order. For the purposes of this
section, "order" includes an order settling an account of the personal
representative, whether an interim or final account.

{b) This section does not apply where the judgment or order is
obtained by fraud or conspiracy or by misrepresentation contained in
the petition or account or in the judgment or order as to any material
fact, For the purposes of this subdivision, misrepresentation includes
but is not limited to, the omission of a material fact.

Comment, Section 9612 is a new provision drawn from Section 2103
{(guardianship-conservatorship 1law),. Under subdivision (b)), the
personal representative is not released from liabllity for transactions
vhich are not fully disclosed to the court. Subdivision (b) codifies
existing law. See Bank of America ¥, Superior Court, 181 Cal). App.3d
705, _ Cal. Rptr. {1986); Lazzarcne v. Bank of America, 181
Cal.App.3d 581, ___ Cal.Rptr. ___ (1986}); Estate of Andersocn, 149 Cal,
App. 3d 336, 196 Gal. Rptr 782 (1983); 8 B. Witkin, California
Procedure Attack on Judgment iIn Trial Court §§ 204-207, at 602,07 (3d
ed. 1985). As to when a judgment or order made pursuant to this
division becomes final, see Section [to be drafted].

CROSS-REFERENCES
Definitions
Devisee § 34
Heirs § 44
Personal representative § 58

COMPARABLE PROVISIORS
Guardianship-conservatorship § 2103

Note. Section 2103 (guardianship and conservatorship) should be
conformed to Section $612.




Article 3, Summary Determination of Disputes

Min. 5/86-3jd
Min. 7/86-3jd

%09/11/86
§ 9620, Submigsion of dispute to temporary Jjudge

8620, If there is a dispute relating to the estate between the
perscnal representative and a third person, the personal representative
may do either of the following:

{a) Enter into an agreement Iin writing with the third person to
refer the dispute to a temporary Judge designated in the agreement,
The agreement shall bhe flled with the clerk, whoe shall thereupon, with
the approval of the court, enter an order referring the matter to the
degignated person. The temporary Jjudge shall proceed promptly to hear
and determine the matter in controversy by summary procedure, without
pleadings or discovery. The decision of the designated person shall he
subject to Section 632 of the Code of Civil Procedure. Judgment shall
be entered on the decision and shall be as valid and effective as 1f
rendered by a judge of the court in an action against the personal
representative or the third person commenced by ordinary process.

(b) Enter into an agreement in writing with the third person that
a Jjudge of the court, pursuant to the agreement and with the written
consent of the judge, both filled with the clerk, may hear end determine
the dispute pursuant to the procedure provided in subdivision (a).

Comment, Section 9620 restates and generalizes paragraph (2) of
former Probate Gode Section 718. Former Section 718 was limited to
claims filed or presented, but Section 9620 applies to any dispute,
including but not limited to one concerning a claim by or agalnst the
decedent or the estate. Former Section 718 required a written
decision; this requirement is replaced by a provision that adopts the
statement of decision provision of Code of Civil Procedure Section
632, Summary proceedings under Section 9620 do not ineclude a jury
trial., See Section 7204 {(trial by jury). The special provisions of
former Section 718 that applied particularly to claims filed or
presented are continued in Section 9307. The reference In paragraph
(2) of former Probate (ode Section 718 to "a commissioner or referee
who is regularly attached to the court and designated in the agreement
or to a judge pro tempore designated in the agreement™ is replaced by a
reference to "a temporary Jjudge designated in the agreement.” This
substitution makes makes no substantive change in the law but makes the
provision conform to the language used in Section 21 of Article 6 of
the California Constitution ("On stipulaticon of the parties litigant
the court may order a cause to be tried by a temporary judge who 1s a




member of the State Bar, sworn and empowered to act until final
determination of the cause."). Accordingly, under Section 9620, any
member of the State Bar (including a court commissioner or referee) may
be appointed as a temporary judge. See also Code Civ. Proc. § 259(5)
{power of court commissioner to act as temporary judge). Section 9620
does not require that the temporary judge try the matter in a regular
courtroom; the temporary Jjudge may try the matter at his or her cffice
or other place. Nothing iIn Section 95620 limits the alternative of
reference and trial by a referee under Code of Civil Procedure Sections
638-645.1, and those provisions remain applicable to probate matters.

CROSS-REFERERCES
Definitions
Person § 56
Persocnal representative § 58

COMPARABLE PROVISIONS
Guardianship—conservatorship § 2405

Notae, Conforming changes should be made in Section 2405
{guardianship and conservatorship).

Note. Paragraph (1) of Section 718 and the last sentence of
Section 718 should be compiled in the provisions relating to the filing
or presenting of claims and actions thereon. The interrogate between
Section 9620 and the claims provisions needs to be studied.

Min. 5/86-jd
Min., 7/86-3d
*09/11/86
§ 9621, Submission of dispute to arbitraticn

9621, If there 1s a dispute relating to the estate between the

personal representative and a third person, the personal representative
may enter into an agreement in writing with the third person to submit
the dispute to arbitration under Title 9 {commencing with Section 1280)
of Part 3 of the Code of Civil Procedure. The agreement 1s not
effective unless it 1s first approved by the court and a copy of the
approved agreement is filed with the court. Notice of the hearing on
the petition for approval of the agreement shall be given for the
period and in the manner provided in [Section 1200.5] unless the court,
upon a showing of good cause, orders that notice been given for a
shorter pericd or that notice be dispensed with. The order approving
the agreement may be made ex parte,

Comment, Section 9621 is a new provision. The section is drawn
from Section 2406 {guardianship-conservatorship law). An arbitration
award pursuant to this section ordinarily 1s bdinding. See Gode Civ.




Proc. §§ 1285-1288.8; 6 B. Witkin, California Procedure, Proceedings
Without Trial § 320, at 612 (3 ed. 1985)., There is no right to a jury
trial when an arbitration award as contemplated by Section 9621 is
confirmed. See Code Civ., Proc. § 1286. See also Madden v, Kaiser
Foundation Hospitals, 17 Cal.3d 699, 714, 552 P.2d 1178, 131 Gal.Rptr.
882 (1975).

CROSS-REFERENCES
Definitions
Person § 56
Personal representative § 58

COMPARABLE PROVISIORS
Guardianship-conservatorship § 2406

Note. A conforming revision should be made in Section 2406 of the
guardianship and conservatorship law.

Note. Consideration should be given to whether any modifications
or additions to this section are necessary in view of the claims
provisions,

Hote, The last two sentences have been added to Section 9621 to

effectnate e c 0 the mee The

language 19 drawn from a portion of Prohbate Code Section 860, continued

Sectio b)) of the aft

Article 4, Joint Personal Representatives

Min. 5/86-jd
Min, 7/86-jd
*08/25/86
3630 uthor 0 o e 1l representatives to act

9630. (a) Subject to subdivisions (b), (c) and (d):

(1) Where there are two personal representatives, both must concur
to take action,

(2) Where there are more than two personal representatives, the
act of a majority is wvalid.

(b} If one cof the joint personal representatives dies or is
removed or resigns, the powers and duties continue in the remaining
joint personal representative or representatives until further
appointment is made by the court.

{(c) Where joint personal representatives have been appointed and
one or more are (1) absent from the state and unable act, or (2)
otherwise unable to act, or (3) legally disqualified from serving, the

court may, by order made with or without notice, authorize the

-10-




remaining joint personal representatives to act as to all matters
embraced within its order.

{(d) Where there are two or more personal representatives, any of
them may:

(1) Oppose a petition made under this division.

{2) Petition the court for an order requiring the perscnal
representatives to take a specific action for the benefit of the estate
or directing the personal representatives not to take a specific
action. If this division provides a procedure for a petition to
authorize the specific actien by the perscnal representatives, the
petitioner shall file the petition under the provision relating to that
procedure. Otherwise, the petitioner shall file the petition under
Section 9611,

Comment. Secticn 9630 replaces former Probate Code Section 570.
Paragraph (1) of subdivision (a) codifies case law. BSee Bullis .
Security Pac, Nat'l Bank, 21 Cal, 3d 801, 810, 582 P.2d 109, 148 Cal.
Rptr. 22 (1978). Paragraph (2) of subdivision (a) restates the second
sentence of former Section 570 without substantive change.

Subdivisions (b) and (c) replace the first sentence of former
Probate Code Section 570 with language drawn in part from Section 2105
{guardianship-congervatorship law). Under Section 9630, absence from
the state does not suspend the power of a personal representative to
act. See Sections [405.1-405.6]. And, absent & court order
authorizing the remaining personal representatives to act, if one of
geveral Joint personal representatives is absent from California, the
same number of joint personal representatives must concur in the action
as would be required if the absent personal representative were still
in California.

Subdivision (d) is new. Paragraph (1) of subdivision {d) is drawn
from a pertion cof the last sentence of former Probate Code Section 1000
and of the second sentence cof former Probate CGCode Section 1020.
Paragraph (2) of subdivision (d) is drawn from the law in other
states. See Annot., 85 A.L.R.3d 1124 (1978).

CROSS-REFERENCES
Definitions
Personal representative § 58
Proof of giving notice § 7308

COMPARABLE PROVISIONS
Guardianship-conservatorship § 2105

Note. This section might be more appropriately compiled with the

provisions relating to appointment and qualification of personal
representatives.

-11-



Note. Section 2105 (guardianship-conservatorship 1law) should be
conformed to Section $630,

Min. 5/86-jd
Min. 7/86-3d

*08/25/86
§ 9631, Llability of joint personal representative for breach of
du other 8 1 resentative

9631. (a) Exzcept as provided in subdivision (b), where there is
more than one personal representative, one personal representative is
not liable for a breach of fiduclary duty committed by another of the
personal representatives,

(b) Where there is more than one persocnal representative, one
personal representative is 1liable for a breach of fiduciary duty
committed by another of the personal representatives under any of the
following circumstances:

(1) Where the personal representative participates in a breach of
fiduciary duty committed by the other personal representative.

(2) Where the personal representative improperly delegates the
administration of the estate to the other personal representative.

(3) Vhere the personal representative approves, knowingly
acquiesces in, or conceals a breach of fiduciary duty committed by the
other personal representative,

(4) Where the personal representative's negligence enables the
other personal representative to commit a breach of fiduciary duty.

(5) Where the personal representative knows or has information
from vhich the personal representative reasonably should have known of
the breach of fiduciary duty by the other personal representative and
fails to take reasonable steps to compel the other personal
representative to redress the breach.

{c) The liability of a personal representative for a breach of
fiduciary duty committed by another of the personal representatives
that occurred before [the date this section becomes operative] is
governed by prior law and not by thils section.

Comment, Section 9631 replaces the last portion of the first
sentence of former Probate Code Section 920 (personal representative
not liable for act or negligence of coexecuter or coadministrator
except for collusion or gross negligence). Section 9631 1s drawn from

~12—




the law applicable to trustees (Section 16402). Subdivision {(b), which
imposes 1liability on one perscnal representative for a breach of
fiduciary duty by another representative under certain circumstances,
is generally consistent with case law. See In re Estate of Osborn, &7
Cal. 1, 25 P. 157 (189%0).

See also Sections [511-512] (joint personal representatives).

CROSS-REFEREKRCES
Definitions
Personal representative § 58

COMPARABLE PROVISIONS
Trustee § 16402 [A.B, 2652]

Note. Section 16402 (étrust law) should be conformed to
subdivision {(b){4) of Section 9631.

ote The operative date e the Estate Trust Code should be
substitute or € bra d 1 ubdivision of Sectio
6931.
Min., 5/86-jd
b 28/8

Article Independent Administration

964 Inde ent administration awthori ot Timjited
9640. Nothing in this part limits or restricts the authority
given the personal representative under Part 6 (commencing with Section
10400) (Independent Administration of Estates Act) if the personal
representative has been given the authority to administer the estate
under that part.

Comment, Section 9640 is a new provision that makes clear that
this part does not limit the authority of the personal representative
under the Independent Administration of Estates Act. See generally
Section 10500 (administration under Independent administration
authority).

CROSS5-REFERENCES

Definitions
Personal representative § 58

-13-




CHAPTER 2, ESTATE MANAGEMENT GENERALLY

Min. 5/86-3d
Min., 7/86-jd

*05/28/86
50, Pogsession and enent of deced 's estate

9650. (a) Except as provided by statute and subject to subdivision
{c), the perscnal representative:

(1) Has the right to, and shall take possession or control of, all
the estate of the decedent to be administered in the decedent's estate
and shall collect all debts due to the decedent or the estate. The
personal representative is not accountable for any debts which remain
uncollected without his or her fault,

(2) Is entitled to receive the rents, issues, and profits from the
real and personal property in the estate until the estate is settled or
delivered over by order of court to the heirs or devisees.

{(b) The personal representative shall pay taxes on, and take all
steps necesary for the management, protection, and preservation of, the
estate in his or her possession.

(c) Real property or tangible personal property may be left with
or surrendered to the person presumptively entitled to it unless or
until, in the Jjudgment of the perscnal representative, possession of
the property by the personal representative will be necessary for
purposes of administration. The person holding the property shall
surrender it to the personal representative on request by the personal
representative.

Comment, The introductory clause of subdivision (a) of Section
9650 recognizes that the subdivision is subject to other provisions of
law governing possession of the estate, See, e.g., Sections 6500
(temporary possession of family dwelling and exempt property), 9780
(abandonment of tangible personal property).

The first sentence of paragraph (1) of subdivision (a) restates
the first sentence of former Probate Code Section 571 without
substantive change and supersedes a portion of the first sentence of
former Probate Code Section 581. This language used in this sentence
ls drawn from Section 3-709 of the Uniform Probate Code. For a
comparable provision in the guardianship-conservatorship law, see
Section 2451 (collection of debts and benefits)., Where necessary, the
personal representative may maintain an action to recover possession of
estate property or to determine title thereto. See Sections 9820
(actlon or proceeding for benefit of estate), 9654 (action by heirs or
devisees for possesgsion or to quiet title to real property of estate).
See also Section [300] (estate subject to control of superior court).

—14-



The second sentence of paragraph (1) of subdivision {a) restates =z
portion of the first sentence of former Probate Code Section 920
without substantive change.

Paragraph (2) of subdivision (a) restates the last portion of the
first sentence of former Probate Code Section 581 without substantive
change.

Subdivision (b) is taken from Section 3-709 of the Uniform Probate
Code (1977) and replaces the second sentence of former Probate Code
Section 581, which Imposed on the personal representative the duty of
keeping in good tenantable repair all houses, buildings, and fixtures
on estate property under the control of the personal representative.
Under subdivision (b), the perscnal representative not only has a duty
to maintain estate property in a reasonably good condition but also
has, for example, a duty to obtain and maintain reasonably necessary
insurance on estate property. Cf, Section 9656 (authority to insure).
See also Section 9610 (extent of court supervision).

Subdivision (c) is taken from Section 3-709 of the Uniform Probate
Code (1977), &and replaces the third sentence of former Probate Code
Section 581 and all of former Probate Code Section 582. Paragraph (c)
proceeds from the assumption that is 1s desirable whenever possible to
avoid disruption of possession of the decedent's assets by the devisees
or heirs. But, if the personal representative decides that possession
of an asset is necessary or desirble for purposes of administration,
the heir or devisee must surrender the asset to the personal
representative. It may be possible for the heir or devisee to question
the Jjudgment of the personal representative in later action for
surcharge for breach of fiduclary duty, but this possibility should not
interfere with the personal representative's administrative authority
as it relates to possession of the estate. On the other hand, the
personal representative may be liable for falling te take possession of
estate property if the property is thereby lost to those entitled to
it. In re Estate of Boggs, 33 Cal. App. 2d 30, 33, 90 P.2d 814
(1939). However, where the property is in the possession of the person
who will ultimately receive it (as authorized under subdivision (c) of
Section 9650), the personal representative is not liable to the person
having the property if it is not properly cared for by that person.

Under subdivision (¢), the expiration of the time to file or
present claims no longer has significance in this context as it did
under former Probate Code Sections 581 and 582, The sole question
under subdivision (c¢) 18 whether, in the Judgment of the personal
representative, the property is "necessary for purposes of
administration.™

Concerning the duty of the personal representative teo account for
property not in his or her possession, see Section [to be drafted].

CROSS--REFERENCES
Definitions
Devigee § 34
Helrs § 44
Personal representative § 58
Real property § 68
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Min. 5/86-3d
*05/28/86
§ 9651, Profit or loss to the estate

9651. The personal representative shall not make profit by the
increase, nor suffer loss by the decrease or destruction without his or
her fault, of any part of the estate,

Comment . Section 9651 restates the second sentence of Fformer
Probate Code Section 920 without subgtantive change. See also Section
10005 (property sold for more or less than appraisement).

CROSS-REFERENCES
Definitions
Personal representative § 58

Min. 5/86-jd
*05/28/86
§ 9652. Duty to keep cash Invested

9652. (a) Except as provided in subdivisions (b) and {c), the

personal representative shall keep all cash in his or her possession

invested in interest-bearing accounts or other investments authorized
by law.

(b) The requirement of subdivision (a) does not apply to the
amount of cash that is reasonably necessary for orderly administration
of the estate.

(c) The requirement of subdivision (a) does not apply to the
extent the testator's will so provides.

Comment., Section 9652 restates former Probate Code Section 920.3
without substantive change, except that the portion of former Section
920.3 requiring the personal representative to show the investments
upon each accounting is continued in Section [to be drafted]. For the
provisions concerning investments authorized by law, see Sections 9700,
9730, 9731. See also Section 9705 (interest on deposits by trust
company).

CROSS—-REFERENCES
Definitions
Personal representative § 58
Will § 88

Min. 5/86-jd
*05/28/86

§ 9653, Duty to recover property transferred in fraud of creditors

9653. (a) On application of a creditor of the decedent or the

estate, the personal representative shall commence and prosecute to
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final judgment an action for the recovery of real or personal property
of the decedent for the benefit of ecreditors if the personal
representative has insufficient assets to pay creditors and the
decedent during lifetime did either of the following:

(1) Made a conveyance of the property, or any right or interest
in the property, that 1s fraudulent as to creditors under the
California Uniform Fraudulent Conveyance Act.

{(2) Made a gift of the property in view of death.

(b) A creditor making application under this section shall pay
such part of the cost and expenses of the suit and atterney's fees, or
give an undertaking to the personal representative for that purpose, as
the court [or a judge thereof] shall direct.

(c) The property recovered under this section shall {1} be s0ld
for the payment of debts in the same manner as if the decedent had died
seised or possessed of the property or (2) if the court so directs, be
assigned to the creditor and credited against the debt in an amount
equal to the value of the property as determined by the court, The
court shall not order that the property be assigned to the creditor
unless notice of the hearing at which the order is made has been given
as provided Iin Section [to be drafted] to each creditor whe filed a
claim in the estate proceedings and whose claim remains unpaid in whole
or in part.

{d) If the property is sold, the proceeds shall be applied first
to the portion of the costs and expenses of suit, including attorneys'
fees, that is to be born by the estate, and then to payment of the
debts of the decedent in the same manner as other property in
possession of the personal representative. The remainder of the
proceeds, after all the debts of the decedent have been paid, shall be
paid to the person from whom the property was recovered. The property
may be sold or assigned in its entirety, or in such portion as
necessary to pay the debts.

Comment, Subdivision (a) of Section 9653 restates former Probate
Code Section 579 without substantive change. The reference in
paragraph (1) of subdivision (a) to conveyances fraudulent as to
creditors under the California Uniform Fraudulent Conveyance Act (Civil
Code §§ 3439-3439.12) replaces the former reference to conveyances made
with intent to defraud creditors, to avold any obligation due another,
or that is vold as against creditors. This change is nonsubstantive.
See Webb v, Pillsbury, 23 Cal. 2d 324, 328, 144 P.2d 1 (1943); Estate
of Heigho, 186 Cal. App. 2d 360, 365-66, 9 Cal. Rptr, 196 (1960);
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Goldstein v. Prien, 143 Cal. App. 2d 123, 127, 299 P.2d 344 {1956).

In cases where Section 9653 applies, the personal representative
must take action to recover the property even in the absence of a
request by a creditor. Goldstein v. Prien, 143 Cal. App. 2d 123. See
also Section 9320 (actions or proceedings for benefit of estate).

Subdivisions (b), (c), and (d) restate former Probate Code Section
580 with the following additions:

(1) Authority is added in subdivision (b) for the court to require
the creditor to pay all or part of the perscnal representative's
attorney's fees.

(2) Authority is added in subdivision (c) for the court to order
that the property be assigned to the creditor.

See also Civil Code §§ 1149-1153 (gifts in view of death).

CROSS-REFERENCES
Definitions
Personal representative § 58
Property § 62
Real property § 68

Note. The second sentence of subdivision (¢) of Section 9653 will
be reviewed when the general notice provisions are drafted.

Note. A reference to the Uniform Fraudulent Transfer Act should
be substitutied in paragraph (a){I) (and the Comment revised to reflect
this change) if that Act is enacted in California.

Min. 5/86-3jd
*05/28/86

9654. Action by heirs or devise for possession or to quiet title
to real property

9654. The heirs or devisees may themselves, or Jointly with the
personal representative, maintain an action for possession of real
property or to quiet title to real property against any persocn except
the personal representative,

Comment, Section 9654 restates the fourth sentence of former
Frobate Code Section 581 without substantive change., See also Sections
9650 (right of personal representative to possession or control of
estate), 9820 (authority of personal representative to maintain action
for benefit of estate)

CROSS-REFERERCES
Definitions
Devisee § 34
Heirs § 44
Personal representative § 58
Real property § 68
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Min. 5/86-jd
*05/28/86

96 Yoti ights with respect to corporate shares or memberships
or property

9655. With respect to a share of stock of a domestic or foreign
corporation held in the estate, a membership in a nonprofit corporation
held by the estate, or other property held in the estate, a personal
representative may do any one or more of the following:

(a) Vote in person, and give proxies to exercise, any voting
rights with respect to the share, membership, or property.

(b) Waive notice of a meeting or give consent to the holding of a
meeting.

(¢) Authorize, ratify, approve, or confirm any action which could
be taken by shareholders, members, or property owners.

Comment, Section 9655 is drawn from Section 2458 (guardianship-
congervatorship) and 1s consistent with former Probate Code Section
589. The personal representative may act under Section 9655 without
priocr court authorization. See Section 9610.

The requirement of former Probate Code Section 589 that
authorization by a personal representative of any action which could be
taken by sharehclders be "in writing" is not continued, but this change
is nonsubstantive, VWhether a writing 1s required in such cases is
governed by the Corporations Code, which generally does require a
writing for ratification by shareholders or members. For example, a
writing is required for sharcholder waiver or consent to transactions
conducted at an improperly called meeting. Corp. Code § 601({e). Also,
a writing is required for shareholder consent to action taken without a
meeting. Corp. Code § 603.

The word "meeting” iIn subdivision (b) includes a meeting of
shareholders, members, or property owners, but is not so limited.

Subdivision (e¢) permits authorization of action taken at a
defectively noticed meeting by approval of the minutes of the meeting
if such approval satisfies the requirements of the Corporations Code or
other applicable law.

See also Corp. Code §§ 702(a) (personal representative may vote
share}, 705(a) (perscn entitled to vote shares may give proxy).

CROSS-REFERENCES
Definitions
Personal representative § 58
Property § 62

COMPARABLE PROVISIONS
Trusts § 16235 (SEE ALSO § 16236)
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Min. 5/86—jd
* 2 —Renumbered 2
Inguri egtate assetsg: insu ersonal representative
against liability

9656, The personal representative may insure assets of the estate
against damage or 1loss, and may insure himself or herself against
liability to third perscns.

Comment, Section 9656 is new and is drawn from subdivision (i) of
former Probate Code Section 591.6. Section 9656 continues a power
implied wunder former law. See 1 California Decedent Estate
Administration § 9.50, at 356 (Cal. Cont, Ed. Bar 1971). The personal
representative may act under Section 9656 without prior court
authorization. See Section 9610, The personal representative is
required to exercise the power granted by this section to the extent
that ordinary care and diligence requires that the power be exerciged,
and may not exercise the power to the extent that ordinary care and
diligence requires that the power not be exercised. See Section
9600(b). TFor example, if the estate includes real property, the
perscnal representative ordinarily will have the responsibility to
maintain a reasonable amount of insurance on improvements on property
and may insure himself or herself against personal 1liability arising
out of the duty to maintain the property. Where the personal
representative properly exercises the power under this section, the
cost of insurance for estate property or to protect the personal
representative against 1iability is a proper ezpense of estate
administration.

CROSS-REFERENCES
Definitions
Personal representative § 58

COMPARAELE PROVISIONS
Guardianship-conservatorship § 2453
Trusts § 16240

CHAPTER 3. DEPOSIT OF MONEY ARD PERSONAL PROPERTY
WITH FIRANCIAL INSTITUTIONS

Min. 5/86-3d
Min. 7/86-3d
*08/25/86
§ 9700, Savings accounts

9700. (&) The personal representative may do any one or more of
the following:
(1) Deposit money belonging to the estate In a bank in this state

or in a trust company.
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{2) May invest money belonging to the estate in an account in an
insured savings and loan association in this state or in shares of an
insured credit union in this state.

(b} Unless otherwise provided by court order, the money deposited
or invested under this section may be withdrawn without order of the
court.

Comment, Subdivision (a) of Section 9700 provides independent
authority for the deposit or investment of estate money without court
authorization. See Sectien 9610 (prior court authorization not
required). If the deposit 1s withdrawable only upon court order,
provisions for reducing the amount of the bond are found in Estate and
Trust Code Section [541.1] and Financial Code Section 1586. See also
Section 9703 (deposits withdrawable only upon court order).

Section 9700 replaces former Probate Code Section 585. Section
9700 expands the deposits and investments permitted under former
Section 585 to include deposits in trust companies and investments in
insured credit wunions. This makes the coverage of Section 9700
consistent with the coverage under Section 2453 (guardianship-
conservatorship law).

The references in former Section 585 to statutory provisions that
provide for the deposit or investment of money pursuant to a court
order have been omitted as unnecessary. For provisions relating to
deposits pursuant to court order, see Financial Code § 764 (deposit
with bank or trust company) and Estate and Trust Code § [541.1]
(exclusion of deposited property in computing amount of bond). See
also Estate and Trust Code § 9703 (accounts and deposits withdrawable
only upon court order) and Financial Code §§ 6850-6852 (account of
fiduciary under savings association law).

The provision of former Probate Code Section 585 discharging the
personal representative from responsibility for depcsited money until
withdrawn is not continued. The extent of the personal
representative’s responsibllity for deposited funds is determined under
Section 9600 (duty to use ordinary care and diligence)., This is
consistent with Section 2453 (guardianship-conservatorship law). See
also the Comment to Sectlon 2453,

CROSS-REFERENGES
Definitions
Account in insured savings and loan association § 22
Personal representative § 58
Shares of an insured credit union § 72
Trust company § 83

COMPARABLE PROVISIONS
Guardianship-conservatorship § 2453
Trusts § 16225

Note. There are technical conforming changes that the staff will
consider at a later time in connection with Section 9700:

(1) If Section %700 is extended to include shares in an insured
credit wunion (as proposed by the section as drafted above),
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consideration should be given to whether provisions comparable to
Financial Code Sections 6850-6852 and 6855 (accounts of administrators,
executors, guardians, custodians, trustees, and other fiduciaries)
should be added to the Financial Code to apply to credit unions.

{(2) Consideration should be given to adding a provision like
Section 764 of the Financial Code to the provisions relating to savings
and loan associations and to eliminating any overlap or duplication
from existing Probate Code Section 541.1. Or, instead, consideration
might be given to enacting provisions like Financial Code Sections
6850-6852 and 6855 for banks and trust companies and to expanding
existing Probate Code Section 541.1 if necessary.

Note. Section 2453 (guardianship and conservatorship law) should
be conformed toc Section 9700,

Min. 5/86-jd
Min. 7/86-3d
*08/25/86

1. Deposit of perso roperty with trust com

9701. The personal representative may deposit personal property
of the estate with a trust company. Unless otherwise provided by court
order, the personal property may be withdrawn without order of the
court.

Comment, The first sentence of Section 9701 provides independent
authority for the deposit without court authorization of personal
property of the estate with a trust company (defined in Section 83).
See Section 9610 (prior court authorization not required), See also
Estate and Trust Code Sections [541.1) and 9703 and Financial Code
Section 1586 (property deposited with trust company under court order).

Section 970) replaces former Probate Code Section 586 which
permitted perscnal asseta to be deposited with a trust company, and the
bond of the personal representative reduced, "as provided by Division 1
of the Financlal Code.” If persocnal property is deposited with a trust
company and the deposit is withdrawable only upon court order,
provislons for reducing the amount of the bond are found in Estate and
Trust Code Section [541.1] and Financial Code Section 1586. See also
Section 9703 (deposits withdrawable only upen court order).

GROSS—REFERERCES
Definitions
Perscnal representative § 58
Trust company § 83

COMPARABLE PROVISIONS
Guardianship-conservatorship § 2454
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Min. 5/86-3jd
Min. 7/86-3d
*D8/25/86
§ 9702. Deposit of gecurities in securities depository

9702. (a) As used in this section, "securities depository” means
a securities depository, as defined in Section 30004 of the Financial
Code, which is either licensed under Chapter 2 {commencing with Section
30200) of Division 14 of the Financial Code or is exempted from such
licensing by Section 30005 or 30006 of the Financial Code.

(b} Securities that constitute all or part of the estate may be
deposited in a securities depository.

{c) If the securitles have been deposited with a trust company
pursuant to Section 9701, the trust company may deposit the securities
in a securities depository as provided in subdivision (b).

(d) The securities depository may hold securities deposited with
it in the manner authorized by Section 775 of the Financial Code.

Comment., Subdivision (a) of Section 9702 continues a portion of
former Probate Code Sections 586.1 and 590 without substantive change.
Subdivisions (b) and (d) restate the remainder of former Section 590
without substantive change, The personal representative may deposit
securities under subdivision (b) without prior court authorization.
See Section 9610, Subdivision {c) restates the remainder of former
Section 586.1 without substantive change. See also Section 83
{defining "trust company).

CROSS-REFERENCES
Definitions
Security § 70
Trust company § 83

COMPARABLE PROVISIONS
Guardianship-conservatorship § 2455

Note. Should subdivision (a) of Section 9702 be a general
definition? The same definition could be used in Section 2455
(guardianship and conservatorship law).

Note. Section 2455 (guardianship and conservatorship law) should
be conformed to Section 9702,

Min. 5/86-3d
Min. 7/86-3d

*08/25/86

Accounts and deposits withdrawable u court order
9703. Upon application of the personal representative, the court

may, with or without notice, order that:

—23.



(a) All or a portion of the money of the estate be deposited in a
bank in this state or in a trust company or be invested in an account
in an insured savings and loan assoclation in this state or in shares
in an insured credit union in this state, subject to withdrawal only
upon authorization of the court.

(b) All or a portion of the personal property of the estate be
deposited with a trust company, subject to withdrawal only upon
authorization of the court.

Comment. Section 9703 1s a new provision based on authority
implied under former Probate Code Sections 541.1, 585, and 586 except
that Section 9703 includes investments in shares of insured credit
unions which were not included under former Sections 541.1 and 5385.
Section 9703 1s comparable to a provision of the guardianship and
conservatorship law (Section 2456). If the deposit is withdrawable
only upon court order, provisions for reducing the amount of the bond
are found in Estate and Trust Code Section [541.1) and Financial Code
Section 15856.

Only the personal representative may make an application under
Section 9703. An interested person (such as a heir, devisee, or
creditor) may neither make the application under Section 9703 nor
petition for instructions under Section 9611.

CROSS—~-REFERENCES
Definitions
Account in insured savings and loan association § 22
Personal representative § 58
Shares of an insured credit wnion § 72
Trust company § 83
Effect of court authorization or approval § 9612

COMFARAELE PROVISIONS
Guardianship-conservatorship § 2456

Note. In preparing conforming amendment and additions, the staff
may need to prepare provisions like Section 764 of the Financial Code
for inclusion in the Financial Code provisions relating to savings and
Ican associations and credit unions,

Note. Section 2456 (guardianship and conservatorship law) should
be conformed to Section 9703.

Min. 5/86-]d
*05/29/86
§ 9704, Direct distribution by depository

9704, Vhen a decree is rendered distributing money or perscnal

property of an estate deposited with a bank, trust company, savings and
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loan association, credit union, or securities depository pursuant to
this article, the bank, trust company, savings and loan assoclation,
credit union, or securities depository may deliver the property
directly to the distributees and shall file receipts therefor with the
clerk,

Comment. Section 9704 continues former Probate Ceode Section 586.5
and expands it to apply to all types of financial institutions where
money or property may be deposited pursuant to this chapter. Former
Section 586.5 applied only to a bank or trust company.

CROSS-REFERENCES
Definitions
Trust company § 83

Min. 5/86-jd
Min., 7/86-jd

*05/29/86
05 Interest on deposits t £ com

9705. VWhere a trust company is a personal representative and in
the exercise of reasonable judgment deposits money of the estate in an
account in any department of the corporation or assoclation of which it
is a part, it is chargeable with interest thereon at the rate of
interest prevailing among banks of the locality on such deposits.

Comment. Section 9705 restates former Probate Code Section 920.5
without substantive change. See Section 83 (defining “trust
company”}, The reference in Section 9705 to an "assoclation" is new
and is intended to include a mnational banking association. See Fin.
Code § 1502. The type of account Into which moneys of the estate are
to be deposited depends on the type of account which best serves the
needs of the estate. The time within which the estate may be
distributed, the time of the receipt of the funds, and the immediate
need for funds in order to meet the requirements of administration are
all factors 1n determining the type of account in which the funds
should be deposited. For example, where there is a substantial sum in
excess of the immediate requirements and the sum is to be held over a
period of time, the personal representative should deposit the funds in
an account (which would include purchase of a certificate of deposit
where purchase of a certificate would be appropriate under the
circumstances) which not only would safeguard the funds but alsoc allow
a rate of interest on the funds that is advantageocus to the estate,
See In re Estate of BSmith, 112 Cal., App. 680, 685-86, 297 P. 927
(1931). See alsoc Estate of Buchman, 138 Cal. App. 2d 228, 238-39, 291
P.2d 547 (1955). See also Fin. Code § 6515 (association as personal
representative); Estate and Trust Code Sections 2453.,5 (trust company
as guardian or conservator), 9600 (duty cof personal representative to
manage estate using ordinary care and diligence), 16225 (trustee's
power to deposit trust funds).
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CROSS-REFERERCES
Definitions
Account § 21
Personal representative § 58
Trust company § 83

CHAPTER 4. INVESTMENTS AND PURCHASE OF PROPERTY

Min, 5/86-jd
Min. 7/86-3jd
*08/26/
9 Investments itted without ior court au izatio

9730. Pending settlement of the estate, the personal
representative may invest moneys of the estate in any one or more of
the following:

(a) Direct obligations of the United States maturing not later
than one year from the date of making the investment or reinvestment.

{(b) An interest in a money market mutual fund registered under the
Investment Company Act of 1940 (15 U.S5.C. Sec. 80a-1 et seq.) or an
investment vehicle authorized for the ccllective investment of trust
funds pursuant to Section 9.18 of Part 9 of Title 12 of the Code of
Federal Regulatlons, the portfolios of which are limited to United
States government obligations maturing not later than five years from
the date of investment or reinvestment and to repurchase agreements
fully collateralized by United States government obligations,

{(c) Units of a common trust fund described in Section 1564 of the
Financial Code. The common trust fund shall have as its objective
investment primarily in short term fixed income obligations and shall
be permitted to value investments at cost pursuant to regulations of
the appropriate regulatory authority.

Comment. The investments described 1in Section 9730 may be made
without prior court authorization. See Section 9610. The perscnal
representative is required to exercise the power granted by this
section to the extent that ordinary care and diligence requires that
the power be exercised and may not exercise the power to the extent
that ordinary care and diligence requires that the power not be
exercised. See Section 9600(b). As to the effect of court
authorization or approval, see Section 9612.

Subdivision {(a) of Section 9730 continues a portion of former
Probate Code Section 584.1 without substantive change. Subdivision (b)
of Section 9730 replaces a portion of former Probate Code Section 584.1
with language drawn from Section 16224 (powers of trustees). The words
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"and reinvest" which were found in former Section 584.1 have been
omitted as unnecessary; wunder Section 9730 “"invest"” includes
reinvestment.

Subdivision (c) restates former Probate Code Section 585.1 without
substantive change.

CROSS5-REFERENCES
Definitions
Personal representative § 58

COMPARABLE PROVISIONS
Guardianship-conservatorship §§ 2574, 2575
Trusts § 16224

Min. 5/86-jd
*05/29/86
731, Investment in federa state gsecurities with court
authorization

9731. {a) Pending settlement of the estate, upon a showing that
it is to the advantage of the estate, the court may order that money of
the estate In possession of the peraonal representative be invested in
securities of the United States or of this state,

(b) To obtain an order pursuant to this section, the personal
representative or any interested person shall file a petition stating
the types of securities that are proposed te¢ be purchased and the
advantage to the estate of the purchase,

{(c) Notice of the hearing on the petition shall be given for the
period and in the manner provided in [Section 1200.5).

Comment, Section 9731 restates a portion of former Probate Code
Section 584 without substantive change except that (1) the order may be
obtained only pending the settlement of the estate whereas former
Section 584 permitted the order also to be obtained at the time of
settlement of the estate and (2) the portion of subdivision (b) stating
the contents of the petition is new.

The language of former Probate Code Section 584 that permitted the
order to be obtained at the time of settlement of the estate is omitted
from Section 9731. The omitted language appeared to be included in
former Section 584 only to apply to the other provision of former
Section 584 which permitted the purchase of an annuity expressly
granted to a legatee by the decedent's will. The omitted language is
continued in Section 9733 which continues the substance of the portion
of former Section 584 that permitted the purchase of an annuity.
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CROSS-REFERERCES

Clerk to set matter for hearing § 7202
Definitions

Interested person § 48

Personal representative § 58

Security § 70
Proof of giving notice § 7308
Verification required § 7203

COMPARABLE PROVISIONS
Guardianship-conservatorship law, see §§ 2573-2574

Nole. Notice provisions in brackets will be superseded by general
provisions, to be drafted.

Min. 5/86-]3d
*05/29/86

9732. Investment of money as provided in w

9732. (a) The court may order that money of the estate in
possession of the personal representative be invested in any manner
provided by the will if all of the following conditions are satisfied:

(1) The time for [filing or presenting] claims has expired.

(2) All uncontested claims have been paid or are sufficiently
secured by mortgage or otherwise, or there is sufficient cash in the
estate aside from the money to be invested to pay all uncontested
claims, or the court is otherwise satisfied that all uncontested claims
will be paid.

(3) The estate is not in a condition to be finally closed and
distributed.

{b) To obtain an order wunder this section, the personal
representative or any interested person shall file a petition showing
the general condition of the estate and the types of investments that
are proposed to be made.

(¢) Notice of the hearing on the petition shall be given for the
period and in the manner provided by [Section 1200.5}. In addition,
the petitioner shall cause notice of the hearing and a copy of the
petition to Dbe malled to all known devisees of property which is
proposed to be invested. Where the preoperty proposed to be invested is
devised to a trust or trustee, notice of the hearing and a copy of the
petition shall be mailed to (1) the trustee or, if the trustee has not

yet been appointed, to the person nominated as trustee, and (2} all
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persons in being who may participate in the corpus or income of the
trust. Malling pursuant to this subdivision shall be te the person's
last known address as provided in [Section 1200.5].

{d) If no objection has been filed by an interested person, the
court may make an order authorizing or directing the personal
representative to invest such portion of the money of the estate as the
court deems advisable in the types of investments preposed in the
petition and authorized by the will. If there is no objection by an
interested person and no substantial reason vhy some or all of the
investment powers given by the will should not be exercised, the court
shall make the order. The order may be for a limited period or until
the administration of the estate is completed.

(e) Upon petition of the personal representative or any Interested
person, the court may at any time renew, modify, or terminate an order
made under this section. Notice of the hearing on the petition shall
be given for the period and in the manner required by Section [1200.5].

Comment, Section 9732 replaces former Probate Code Sections 584.5
and 584.6.

[References to Section [1200.5] {formerly Probate Code Section
1200.5) (giving notice of hearing by mail) are substituted for the
references Iin former Probate Code Sections 584.5 and 584.6 to former
Probate Code Section 1200 (now Section [1200]) (posting of notice of
hearing). Prior to 1980, Probate Code Section 1200 required notice
both by posting and by mail. 1In 1980, the provisions for notice by
mall were split out of Section 1200 and relocated in a new Section
1200.5 (see 1980 Cal. Stats. ch. 955, §§ 29, 31), but conforming
revigsions were not made to all the sections of the Probate Code that
made reference to Section 1200. The substitution in Section 9732 of
references to notice by mail in place of the references to notice by
posting will effectuate legislative intent. Subdivision (d) of former
Probate Code Section 1200 provided that notice by posting under that
section was not required, notwithstanding any other provision of the
Probate Code, except for a few matters specifically enumerated in that
section, and subdivision (e) of former Probate Code Section 1200.5
provided that the notice by maill under that section was in addition to
the notice, if any, required to be given In the manner specified in
Probate Code Section 1200,]

Subdivision (a) of Section 9732 restates the first sentence of
former Probate Code Section 584.5 with the substitution of "may order”
for "may authorize" and the inclusion of additional language in
paragraph (2) tc make clear that an order may be made if the court is
satisfied that all uncontested claims will be paid. The word
"reinvested" which was found in the former provision has been omitted
as unnecessary. The Ilimitation in the former provision that only
"surplus"” money could be invested has been omitted as unnecessary.
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Subdivision (b) restates a portion of the second sentence of
former Probate Code Section 584.5 without substantive change except
that the personal representative or "any interested person" 1is
authorized to file a petition. Former Section 584.5 permitted the
personal representative to file an 1injitial petition, while former
Section 584.6 permitted any person interested to file a petition for
renewal, modification, or termination of the order.

Subdivision (c) restates the third, fourth, and fifth sentences of
former Probate Code Section 584.5 without substantive change, but
language has been added to require notice to the person nominated as
trustee 1f a trustee has not yet been appointed for a trust that 1s a
devisee. The provision in the third sentence of Fformer Section 584.5
requiring the clerk to set the petition for hearing by the court is
continued in Section 7202. The language of the fourth and fifth
sentences of former Sectlon 584.5 requiring notice to persons "whether
or not they have requested speclal notice or given notice of
appearance” has been omitted as unnecessary.

Subdivision (d) restates a portion of the first sentence of former
Probate Code Section 584.5 (court "may" authorize) and all of former
Probate Code Section 584.6 without substantive change. The language of
former Section 584.6 that "the court shall hear the petition if no
objection thereto has been filed” is revised to say that the court may
make an order if no objection has been filed. This is consistent with
the original intent of the section. See Review of Selected 1968 Code
Legislation 224 (Cal. Cont. Ed. Bar 1968).

If the money ceannot be invested as provided in the will because
the requirements of Section 9732 are not satisfied, the money can be
invested under other provisions., See Sections 9700 (savings accounts),
9703 (accounts and deposits withdrawable only upon court order), 9730
(investments permitted without court authorization), 9731 (investments
in federal or state securities with court authorization).

CROSS-REFERENCES

Clerk to set matter for hearing § 7202
Definitions

Interested person § 48

Personal representative § 58

Property § 62

Trustee § 84

Will § 88
Proof of giving notice § 7308
Verification required § 7203

Should subdivision (e) be retained Other ctions do not have

Should subdivision (e) be retained? Other sections do not have a
similar provision, Should subdjvigion (e) be a general provision? See
also Note under Section 9760,

Note. The notice provisions of Section 9732 will be reviewed when
the general notice provisions are drafted.

Note., VUnless the substitution is made by legislation enacted in
1986 (AB 2625). the second paragraph of the Comment to Section 9732
{which explains the substitution of references to Section 1200.5 in
rlace of the references to Section 1200} should appear in the Comment
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to the first section in the new Code where such a substitution is made
and a reference to this discussion should be made in the Comment ¢to
each subsequent section where the same substitution is made. If
Assembly Bill 2625 is enacted, the second paragraphk of the Comment
should be deleted.

Min., 5/86-jd
x 29
97 Purchase of uit ranted In will

9733, (a) Pending settlement of the estate or at the time of
settlement of the estate, on petition of the personal representative or
any interested person, the court may, upen good cause shown, order that
any money in possession of the personal representative be invested in
the purchase from an insurer, admitted to do business in this state,
for any devisee named in the will of an annuity expressly granted to
the devisee by the will.

{b) HNotice of the hearing on the petition shall be given for the
rericd and in the manner provided in [Section 1200.5].

Comment, Section 9733 restates a portion of former Probate Code
Section 584 without substantive change. The provision of former
Section 584 that the clerk shall set the petition for hearing by the
court is continued in Section 7202.

CROSS3-REFERENCES

Clerk to set matter for hearing § 7202
Definitions

Devisee § 34

Interested person § 48

Personal representative § 58

Will § 88
Proof of glving notice § 7308
Verification required § 7203

COMPARABLE PROVISIONS
Guardianship-conservatorship § 2459(b)(2)

Note. Notice provisions in brackets will be superseded by general
provisions, to be drafted.

Min. 5/86-jd
*05/30/86
§ 9734, Exercise of restricted stock options

9734. (a) If an asset of the estate consists of an option right
that 1s nontransferable except by testate or intestate succession from

the decedent, the personal representative may exercise the option after
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authorization by order of court upon a showing that the exercise would
be to the advantage of the estate and would be in the best interest of
the interested persons. The personal representative may use any funds
or property in the estate to acquire the property covered by the opticn.

(b) A petition under this section may be filed by the personal
representative or any interested person.

(c) Notice of the hearing on the petition shall be given for the
period and in the manner provided by [Section 1200.5], [but the court
may order the notice to be given for a shorter period or dispensed
with].

Comment. Section 9734 restates former Probate Code Section 584.2
without substantive change [, except that a reference to Section
[1200.5] (formerly Probate Code Section 1200.5) {(giving notice of
hearing by mail) is substituted for the reference in former Probate
Code Section 584,2 to former Probate Code Section 1200 (now Section
[1200]) (posting of notice of hearing). Concerning this substitution,
see the discussion in the Comment to Section 9732].

The personal representative 1s required to exercise the power
granted by this section (by filing a petition with the court) to the
extent that ordinary care and diligence requires that the power be
exercised and may not exercise the power to the extent that ordinary
care and diligence requires that the power not be exercised. See
Section 9600(b). See also Section 9612 (effect of court authorization
or approval).

Under subdivision (b), a petiticn may be filed by the personal
representative "or any interested person.” Under former Probate Code
Section 584.2, it was unclear whether an interested person was
authorized to file a petition,

The provision of former Probate Code Section 584.2 that the
petition shall be filed with the clerk is omitted as unnecessary. The
provision of former Section 584.2 that the clerk shall set the petition
for hearing by the court is continued in Section 7202. See also
Section 10202 (sale of subscription rights).

CROSS-REFERENCES

Clerk to set matter for hearing § 7202
Definitions

Interested person § 48

Personal representative § 53

Property § 62
FProof of giving notice § 7308
Verification required § 7203

Note. Notice provisions in brackets will be superseded by general
provisions, to be drafted. The provision relating to the shortening of
notice may be unnecessary if that matter is covered by a general
provision,
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Note. Unless the substitution is made by legislation enacted in
1986 (AB 2625). the bracketed portion of the first paragraph of the
Comment to this section (which explains the substitution of raferences
to Section 1200.5 in place of the references to Section 1200) should
appear in the Comment to the first section in the new Code where such a
substitution is made and a reference to this discussion should be made
in the Comment to each subsequent section where the same substitution
is made. If Assembly Bill 2625 is enacted, the bracketed portion of
the first paragraph of the Comment should be deleted.

Min. 5/86-jd
Min, 7/86-3d
*08/26/86
Purchase of securit or commodi 8 short
9735. {(a) After authorization by order of court, the personal
representative may purchase securities or commodities required to
perform an incomplete contract of sale where the decedent died having
sold but not delivered securities or commodities not owned by the
decedent. The court's order shall fix the terms and conditions of
purchase,
(b) A petition under this section may be filed by the personal
representative or by any party to the contract.
{c) Notice of the hearing on the petition shall be given for the
period and in the manner provided in [Section 1200.5], except that:
[(1) The court [or judge] may order that the notice of hearing be
given for a shorter peried or be dispensed with.]
(2) No notice of hearing need be given when the maximum purchase
price is fixed or when the securities or commodities are to be
purchased on an established stock, bond, or commodity exchange.

Comment., Section 9735 restates former Probate Code Section 771.3
without substantive change [except that a reference to Section [1200.5]
(formerly Probate Code Section 1200.5) (giving notice of hearing by
mail}, 1s substituted for the reference in former Probate Code Section
771.3 to former Probate Code Section 1200 (now Sectiom [1200]) {posting
of mnotice of hearing). Goncerning this substitution, see the
discussion i1in the Comment to Section 9732]. The personal
representative 1s required to exercise the power granted by this
gection (by filing a petition with the court) to the extent that
ordinary care and diligence requires that the power be exercised and
may mnot exercise the power to the extent that ordinary care and
diligence requires that the power not be exercised. See Section
9600(b). See also Section 9612 (effect of court authorization or
approval). Only the personal representative or a party tc the contract
may petition under Section 9735.
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CROSS-REFERENCES
Clerk to set matter for hearing § 7202
Definiticons
Personal representative § 58
Security § 70
Proof of giving notice § 7308
Verification required § 7203

Note. Notice provisions in brackets will be superseded by general
provisions, to be drafted. The provision relating to the shortening of
notice may be unnecessary if that matter is covered by a general
provision.

Note. Unless the substitution is made by legislation enacted in
1986 (AB 2625), the bracketed portion of the Comment to this section
(which explains the substitution of references to Section 1200.5 in
place of the references to Section 1200) should appear in the Comment
to the first section in the new Code where such a substitution is made
and & reference to this discussion should be made in the Comment to
each subsequent section where the same substitution is made. If
Assembly Bill 2625 is enacted, the bracketed portion of the Comment
should be deleted.

CHAPTER 5. OPERATION OF DECEDERT'S BUSINESS

Min., 5/86-jd
Min., 7/86-jd
* 26/
9760, Operation of decedent's business other than partnershi

9760, <{a) As used in this section, "decedent's business™ means an
unincerporated business or venture in which the decedent was engaged or
which was wholly or partly owned by the decedent at the time of the
decedent's death, but does not include a business operated by a
partnership in which the decedent was a partner,

(b) If it is to the advantage of the estate and iIn the best
interest of the interested persons, the personal representative, with
or without court authorization, may continue the operation of the
decedent's business; but the personal representative may not continue
the operation of the decedent's business for a period of more than six
months from the date of appoilntment of the personal representative
unless a court order has been obtained under this section authorizing
the personal representative to continue the operation of the business.

(c) The personal representative or any interested person may file

a petition requesting an order (1) authorizing the personal
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representative to continue the operation of the decedent's business or
(2) directing the personal representative to discontinue the operation
of the decedent's business. The petition shall show the advantage to
the estate and the benefit toc the interested persons of the order
requested. Notice of the hearing on the petition shall be given for
the period and in the manner provided in Section [1200.5].

(d) If a petition is filed under this section, the court may make
an order that either:

(1) Authorizes the personal representative to continue the
operation of the decedent's business to such an extent and subject to
such restrictions as the court determines to be for the advantage of
the estate and in best interests of the interested persons.

(2) Directs the personal representative to discontinue the
operation of the decedent's business within the time and in accordance
with the provisions of the order.

(e) Upon petition of the personal representative or any interested
person, the court may at any time modify or terminate an order made
under this section. Notice of the hearing on the petition shall be
given for the pericd and in the manner provided in Section [1200.5].

Comment. Subdivision (a) of Section 9760 is a new provision. The
first portion of subdivision (a) uses language taken from former
Probate Code Section 591.3(b)(6), continued as Estate and Trust Code
Section 10551(f)., Subdivision (a) also makes clear that Section 9760
does not apply to a business operated by a partnership in which the
decedent was a partner, See Sections 9761-9762 (operation of
decedent's partnership).

Section 9760 permits but does not require a court order for the
personal representative to continue operation of the decedent's
nonpartnership business for a period of not exceeding six months from
the date of appointment of the personal representative. The section
requires court authorization to continue operation of the decedent's
nonpartnership business for a period of more than six months from the
date of the appointment of the personal representative. The six-month
limitation 1is included in recognition that continuation of the
operation of the business may result in the loss of estate assets if
the business proves to be unprofitable. The six-month limitation is
consistent with the requirement of the Independent Administration of
Estates Act that advice of proposed action be given for continuing for
a period of more than six months from the date of appointment of the
personal representative of an unincorporated business or venture in
which the decedent was engaged or which was wholly or partly owned by
the decedent at the time of the decedent's death. See Section
10551(f). Under prior law, if the personal representative continued
the operation of the decedent's business without a court order, but
acted in good faith and as a cautious and prudent person would act
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under similar circumstances, the personal representative was not
personally liable for expenses of operating the business. In re Estate
of Maddalena, 42 Cal. App. 2d 12, 18, 108 P.2d 17 (1940).

The personal representative is required to exercise the power
granted by this sgection to the extent that ordinary care and diligence
requires that the power be exercised and may not exzercige the power to
the extent that ordinary care and diligence requires that the power not
be exercised. See Section 9600(b). See alse Section 9612 (effect of
court authorization or approval).

Although Section 9760 makes clear that the personal representative
may continue to operate the decedent's nonpartnership business without
prior court authorization for the six-month peried, it is generally
advisable for the personal representative to obtain an order under
Section 9760 authorizing continued operation of the business. See Abel
& Price, First Steps in Handling Decedents' Proper » In 1 California
Decedent Estate Administration § 6.29, at 218 (Cal. Cont. Ed. Bar
1971). If the personal representative cperates the decedent's business
without prior autherization of the court, the court may nonetheless
ratify the acts and expenditures of the personal representative after
the fact. In re Estate of Maddalena, 42 Cal. App. 2d at 19, TUnder
Section 9760, the personal representative can obtain such ratification
only upon the showing that it was to the advantage of the estate and
and in the best interest of interested persons to continue the
operation of the decedent's business. See subdivisicn (bh).

Subdivisions ({c), (d), and (e) replace the first sentence of
former Probate Code Section 572. Under subdivision (c), a petition may
be filed by the personal representative or "any interested person." It
was unclear under former Section 572 whether an interested person was
authorized to file & petitien.

The requirement that notice of the hearing on the petition shall
be given for the period and in the manner provided in Section [1200.5]
is substituted for the requirement of former Section 572 that the order
be made after notice to all persens interested in the estate, given in
such manner as may be directed by the court or a judge thereof, If the
court determines that notice as provided in Section [1200.5] is not
sufficient, the court can require such further and additional notice to
be given as the court considers proper. 8ee Section [1204].

CROSS-REFERENGCES

Clerk to set matter for hearing § 7202
Definitions

Court § 29

Interested person § 48

Personal representative § 58
Proof of giving notice § 7308
Verification required § 7203

Note. Notice provisions in brackets will be superseded by general
provisions, to be drafted. Subdivision (e) of Section 9760 may be
unnecessary if a general provision on renewing, modifying, or
terminating orders is drafted. On the other hand, the provision may be
useful here because it indicates that any interested person may
petition for an order that operation of the business be discontinued.
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Min. 5/86-jd
Min, 7/86-jd
*08/25/86

761 Settlement of affairs of partnership in which decedent was a
generai partner

9761. (a) As used 1In this section, "partnership” means a

partnership in which the decedent was a general partner.

{b) Unless otherwise ordered by the court pursuant to Section
9762, vhen at the time of the decedent’'s death a partnerghip existed
between the decedent and any other person, the surviving partner has
the right to continue in possession of the partnership and to settle
its business, but the interest of the decedent in the partnership shall
be included in the Inventory and be appraised as other property. The
surviving partner shall settle the affairs of the partnership without
delay, shall account to the persocnal representative, and shall pay over
to the personal representative such amounts as may from time to time be
payable to the personal representative by virtue of the interest of the
decedent in the partnership.

(c) Upon application of the personal representative, the court [or
a Judge thereof] may, whenever it appears necessary, order the
surviving partner to render an account, and in case of neglect or
refusal may [, after notice, compel it by attachment].

(d) The personal representative may maintain any action against
the surviving partner which the decedent could have maintained.

Comment, Section 9761 restates the second, third, and fourth
sentences of former Section 571 without substantive change but with the
addition of a provision in subdivision (a) that makes clear that the
section applies only where the decedent was a general partner in the
partnership. This clarification is made in recognition that the death
of a limited partner does not cause dissolution of the partnership,
See Corp. Code §§ 15520-15521 (Uniform Limited Partnership Act), 15681
(California Revised Limited Partnership Act). See also Section 9763;
Gorp. Code § 15675 (exercise of rights by personal representative upon
death of limited partner).

Only the personal representative may make application under
subdivision (c) of Section 9761. An interested person may neither make
application under Section 9761 nor petition for instructions under
Section 9611,

CROSS-REFERERCES
Decedent's limited partnership § 9763
Definitions
Personal representative § 58
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Min. 5/86-3d

Min. 7/86-rm
® 11/8

2, Pergsonal regsentative continuing as partner in decedent's

general partnership

9762, (a) Subject to subdivisions (b), (c), and {(d), after
authorization by order of court upon a showing that it would be to the
advantage of the estate and in the best interests of the interested
persons, the personal representative may continue as a general or a
limited partner in any partnership in which the decedent was a general
partner at the time of death,

{b) The perscnal representative may not be authorized to continue
as a partner if that would be incongistent with the terms of any
written partnership agreement signed by all of the partners prior to
the decedent's death unless all surviving partners consent.

(¢) If there is a written partnership agreement, subject to the
written approval of all of the surviving partners and to such
restrictions specified in the order as the court determines to be for
the advantage of the estate and in the best interest of the interested
persons, the personal representative has all the rights, powers,
duties, and obligations provided in the written partnership agreement.

{(d) If there is no written partnership agreement, subject to the
written consent of the surviving partners, the personal representative
shall have all the rights, powers, duties, and obligations that the
court specifies in its order. _

(e) To obtain an order pursuant to this section, the personal
representative or any interested person shall file a petition showing
that the order requested would be to the advantage of the estate and in
the best interests of the interested persons., HNotice of the hearing on
the petition shall be given for the period and in the manner provided
by Section [1200.5]., In addition, unless the court otherwise orders,
not less than 10 days before the hearing the petitioner shall cause
notice of hearing and a copy of the petition to be mailed to each of
the surviving general partners at his or her last known address.

Comment, Section 9762 replaces a portion of the first sentence
and all of the second sentence of former Section 572 without
substantive change except as indicated below.
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The section is limited to a partnership in which the decedent was
a general partner at the time of the decedent's death. Insofar as
former Probate Code Section 572 may have applied to a partnership in
which the decedent was a limited partner, the section is superseded by
Section 9763. See the Comment to that section.

The words "unless all surviving partners consent” are added to
subdivision (b).

The requirement that notice of the hearing on the petition be
given for the period and in the manner provided in Section {1200.5] and
by mail to each of the surviving partners is substituted for the
requirement of former Probate Code Section 572 that the order be made
after notice to all persons interested in the estate, given in such
manner as may be directed by the court or a judge thereof. If the
court determines that notice as provided in Section [1200.5] is not
sufficient, the court can require such further and additional notice to
be given as the court considers proper. See Section [1204].

The personal representative is required to exercise the power
granted by this section (by filing a petition with the court) to the
extent that ordinary care and diligence requires that the power bLe
exercised and may not exercise the power to the extent that ordinary
care and diligence requires that the power not be exercised. See
Section 9600(b). See also Section 9612 (effect of court authorization
or approval),

CROSS-REFERENCES

Clerk to set matter for hearing § 7202
Decedent's limited partnership § 9763
Definitions

Interested person § 48

Personal representative § 58
Proof of giving notice § 7308
Verification required § 7203

Note. Notice provisions in brackets will be superseded by general

provisions, to be drafted.

ote The follow conformi revigsion should be made in

Corporationa Code Section 15031:
15031. Dissolution 1s caused;

25 ¥

4 the death of ar r unlegg otherwise provided in

an agreement in writing signed by all the partners before such
death or in a court order made pursuant to Section 9762 of the

E, e T
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Min 7/86jd
*09/11/86

§ 9763. Partnership in which decedent was a limited partner

9763. The personal representative may exercise the decedent's
rights as a limited partner as provided in Section 15675 of the
Corporations Code.

Comment, Section 9763 replaces the provisions of former Probate
Code Section 572 that may have required court approval for the personal
representative to exercise the decedent's rights as a limited partner.
Under Section 15675 of the Corporations Code, court approval is not
required, but the personal representative may exercise the decedent's
rights only for the purpose of settling the estate.

Note. Section 15673 of the Corporations Code provides:

15675. If a limited partner who is an individual dies or a
court of competent jurisdiction adjudges the limited partmer to be
Incompetent to manage the limited partmer's person or property,
the partner's executor, administrator, guardiam, conservator, or
other legal representative may exercise all of the partner's
rights for the purpose settling the partner's estate or
administering the partner's property.

CHAPTER 6. ABANDONMENT OF TANGIBLE PERSONAL PROPERTY

Min. 5/86-jd
Min., 7/86-3d
*08/26/86
780, Ab ent of tangible personal proper
9780. Unless the property is specifically devised, subject to
the requirements of this chapter, the personal representative may:
{a) Dispose of or abandon valueless tangible personal property.
(b) Dispose of or abandon tangible personal property where the
cost of collecting, maintaining, and safeguarding the property would
exceed its falr market value,

Comment. This chapter (commencing with Section 9780) is new. The
chapter applies only to tangible perscnal property. As to intangible
personal property, Section 9820 gives the personal representative the
power to institute and maintain actions and proceedings for the benefit
of the estate., Under Section 9820, the personal representative may
decline to institute an action to collect intangible personal property
in a case where the cost of collection is likely to exceed the amount
likely to be collected. See Section 9600(b).
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The personal representative is required to exercise the power
granted by this chapter to the extent that ordinary care and diligence
requires that the power be exercised and may not exercise the power to
the extent that ordinary care and diligence requires that the power not
be exercised. See Section 9600(b). See also Section 9612 {effect of
court authorization or approval).

Section 9780 is consistent with case law. See In re Estate of
Barreiro, 125 Cal. App. 153, 178-79, 13 P.2d 1017 (1932). The section
also 1s consistent with the Independent Administration of Estates Act
(Section 10502(e)), with guardianship-conservatorship law (Section
2465), and with the Uniform Probate Gode (UPC § 3-715(6)). However,
under the Independent Administration of Estates Act, valueless property
can be disposed or abandoned without any notice to helrs or devisees,
whereas this chapter {(Section 9782) requires that notice be given
before property is disposed of or abandoned.

The procedure provided by this chapter is analogous to the notice
of proposed action procedure under the Independent Administration of
Estates Act (Sections 10550-10560)

CROSS-REFERERCES
Definitions
Devise § 32
Perzonal representative § 58
Property § 62

COMPARABLE PROVISIONS
Guardianship-conservatorship § 2465
Independent administration § 10502{e)

Trusts § 16227

Note. The comparable provision of the guardianship and
conservatorship law should be conformed to this chapler.

Note. Subdivision {e) of Section 10502 { Independent
Administration of Estates Act) should be conformed tc Section 9780.

Hote is chapter replaces Sectio of the previous draft of

this portion of the new code, The former gection required extensive
revisions to conform to the decisions made at the July meeting, and the

staff concluded that, because of the length of the revised gection, it

would be desirable to split the section into a number of short sections
and to compile those sections in a separate chapter,

Min. 7/86-3d
*08/26/86
§ 9781. Court anthorization or approval not regquired unless will
otherwise provides

9781. Unless otherwise provided in the will, subject to the
requirements of this chapter, the personal representative may exercise
the power provided in Section 9780 without court authorization or

approval.
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Comment, The provision in Section $781 for the will to require
court authorization before the power granted by Section 9780 may be
exercised is drawn from Section 10502(e)} (Independent Administration of
Estates Act).

CRDOS5--REFERERCES
Definitions
Personal representative § 58
Will § 88

COMPARABLE PROVISIONS
Guardianship-conservatorship § 2465
Independent administration § 10502(e)

Min. 7/856-jd
*09/11/86
§ 9782, HNotice of proposed disposition or abandonment

9782. (a) Except as provided in Section 9786, before disposing or
abandoning property under Section 9870, the personal representative
shall give notice of the proposed disposition or abandonment, in the
manner provided in Section 9783, to all of the following:

(1) Each devisee whose interest in the estate is affected by the
propesed action.

(2) Bach heir of the decedent if the estate is an intestate estate.

{3) Each person who has filed a request for special notice
pursuant to [Section 1202].

(4) The State of California if any portion of the estate is to
escheat to it.

{(b) The notice of the proposed disposition or abandonment shall
describe the property to be disposed of or abandoned, indicate the
manner in which the property is to be disposed of or abandoned, and
specify the date on or after which the property will be disposed or or
abandoned.

Comment. See the Comment to Section 9780.

CROSS-REFERERGES
Definitiocns
Devise § 32
Heirs § 44

Personal representative § 58
Property § 62

COMPARABLE PROVISIORS
Guardianship-conservatorship § 2465
Independent administration § 10552
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Min. 7/86-jd
*09/11/86
§ 9783, Delivery of motice

9783. The notice shall be delivered personally to each person
required tc be given notice or shall be sent by first-class mail to the
person at the person's last known address. If the notice is mailed to
a person who resides outside the United States, it shall be sent by air
mail. If the notice is delivered personally, 1t shall be delivered to
the person not less than 5 days before the date specified in the notice
as the date on or after which the property will be disposed of or
abandoned. If the notice is sent by mail, it shall be deposited in the
mail not less than 10 days before the date specified in the notice as
the date on or after which the property will be disposed of or
abandoned.

Comment, See the Comment to Section 9780.

CROSS-REFERENCES

Definitions
Person § 56

COMPARABLE PROVISIONS

Guardianship-conservatorship § 2465
Independent administration § 10556

Min. 7/86-jd

*08/26/86
§ 9784, Objection to proposed disposition or abandonment

9784, If a person who receives the notice of the proposed
digposition or abandonment delivers or malls a written objection to the
disposition or abandonment to the personal representative on or before
the date specified in the notice as the date on or after which the
property will be disposed of or abandoned, the personal representative
shall not dispose of or abandon the property without authorization by
order of the court obtained under Section 9611 or sanother applicable
provision of this code.

Comment., See the Comment to Section 9780.
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CROSS-REFERERCES
Definitions
Person § 56
Personal representative § 58
Property § 62

COMPARABLE PROVISIONS
Guardianship-conservatorship § 2465
Independent administration § 10557

Min. 7/86-jd
%*09/11/86
§ 9785, Restraining order

9785. (a) A person described in Section 9782 who cbjects to the
disposition or abandonment of property by the personal representative
under Section $780 may apply to the court having jurisdiction over the
proceeding for an order restraining the personal representative from
disposing of or abandoning the property without prier court
authorization.

(b) The court shall grant the requested order without regquiring
notice to the personal representative and without cause being shown for
the order if the court is satisfied that the estate will not suffer any
loss or unreasonable expense if the order is granted.

{(c) The person who obtained the order may serve it upon the
personal representative in the same manner provided for in Section
415.10 or 415.30 of the Code of Civil Procedure or in the manner
authorized by the court,

Comment. See the Comment to Sectlon 9780.

GROSS-REFERENCES
Definitions
Person § 56

Personal representative § 58
Property § 62

COMPARABLE PROVISIONS
Guardianship-congervatorship § 2465
Independent administration § 10558

Min. 7/86-3d
*08/26/86

§ 9785, WNotice not reguired where consent or walver

9786. MNotice of the proposed disposition or abandonment need not
be given to any of the following:
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{a) Any person who consents in writing to the proposed disposition
or abandonment.
{b) Any person who, in writing, waives the right to notice of the
proposed disposition or abhandonment.
Comment. See the Comment to Section 9780.
CROSS-REFERENCES

Definitions
Person § 56

COMPARABLE PROVISIONS
Guardianship-conservatorship § 2465
Independent administration §§ 10553, 10554

Min. 7/86-3jd
*08/2
§ 9787. Botice of hearing of petition for court authorization

0787. A person who objects to the disposition or abandonment as

provided in Section 9784 or serves a restraining order issued under
Section 9785 in the manner provided in that section shall be given
notice of any court hearing on a petition for court authorization of
the disposition or abandonment of the property.
Comment, See the Comment to Section 9780.
CROSS-REFERENGES
Definitions

Person § 56
Property § 62

COMPARABLE PROVISIONS
Buardianship-conservatorship § 2465
Independent administration § 10559

Min. 7/86-jd
*09/11/86
§ 9788, Walver of right to court review

9788. (a) Except as provided in subdivision (b), a person waives
the right to have the court later review the disposition or abandonment
of the property unless the person does one of the following:

(1) Delivers or mails a written objection as provided in Section
9784,
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{2) Serves a restraining order obtained under Section 9785 bhefore
the date specified in the notice of proposed disposition or abandonment
as the date on or after which the property will be disposed or or
abandoned, or before the property has actually been disposed of or
abandoned, whichever is the later time.

{b) The court may review the disposition or abandonment of the
property only upon the motion of a person described in subdivision (a)
of Section 9782 whe (1) establishes that he or she did not actually
receive notice of the proposed disposition or abandonment before the
time to object expired or (2} establishes by clear and convincing
evlidence that the personal representative violated an applicable
fidueciary duty in the disposition or abandonment of the property.

Comment, See the Comment to Section 9780.

CROSS-REFERENCES
Definitions

Person § 56
Property § 62

COMPARABLE PROVISIONS
CGuardianship-conservatorshlip § 2465
Independent administration § 10560

Min. 7/86-jd
*08/26/86

Tender of possession of property to person object]

0789. <(a) Notwithstanding Sections 9734 and 9785, the personal
representative may abandon or dispose of the property without court
authorization if the person who made the objJection or obtained the
restraining order fails to take possession of the property at his or
her expense within 10 days after the personal representative requests
that the person do so.

{b) A person who takes possession of estate property pursuant to
this section is liable for the gafekeeping of the property until the
court orders its disposition under Section 9611 or another applicable
provision of this code.

Comment. See the Comment to Section 9780.

GCROSS—-REFERERCES
Definitions
Perscn § 56

Personal representative § 58
Property § 62
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GOMPARAERLE PROVISIONS
Guardianship-conservatorship § 2465

CHAPTER 7, BORROWING, REFINARCING, AND ENCUMBERING PROFERTY

Min. 5/86-3d

*05/30/86
§ 9800, Borrowing money, refinancing, and encumbering property

9800. ({a} Subject to subdivision (c¢), after authorization by
order of court obtained under this chapter upon a showing that it would
be to the advantage of the estate, the personal representative may
borrow money on a note, either unsecured or to be secured by a security
interest or other lien on the personal property of the estate, or any
part thereof, or to be secured by a mortgage or deed of trust on the
real property of the estate, or any part thereof, and may give a
security interest or other lien on the personal property of the estate,
or any part thereof, or a mortgage or deed of trust on the real
property of the estate, or any part thereof, in crder to de any one or
more of the following:

{1) Pay the debts of the decedent or the estate, devises made in
the will of the decedent, and expenses and charges of administration.

{2) Pay, reduce, extend, or renew a securlty interest or lien or
mortgage or deed of trust already existing on property of the estate,

(3) Improve, use, cperate, or preserve property in the estate.

{b) The personal representative shall apply the money to the
purpose specified in the order.

{¢) Where the surviving spouse has elected to have his or her
gshare of the community real property administered in the decedent's
estate, the personal representative 1s autherized to borrow money to be
secured by a mortgage or deed of trust on the real property of the
estate, or any part thereof, only with the written consent of the
surviving spouse,.

Comment, Subdivision {(a) of Section 9800 restates a portion of
the first sentence, and all of the third sentence, of former Probate
Code Section 830 without substantive change. Clarifying language is
added to paragraph (1) of subdivision (a) to make clear that debts of
the estate are included. As used in paragraph (1) of subdivision (a),
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"debts™ includes taxes owed by the decedent or the estate. Paragraph
(3) of subdivision (a) 1s new. For a comparable provision, see Sectionm
2552 (guardianship and conservatorship).

Subdivision (b) is drawn from the second sentence of subdivigion
(a) of Section 2551 (guardianship and conservatorship).

Subdivision (c) 13 a mnew provision that makes clear that the
personal representative may mnot borrow money to be secured by real
property of the estate where the surviving spouse has elected to have
his or her share of the community real property administered in the
estate unless the written consent ¢f the surviving spouse is obtained.

The personal representative 1is required to exercise the power
granted by this section (by filing a petition with the court) to the
extent that ordinary care and diligence requires that the power be
exercised and may not exercise the power to the extent that ordinary
care and diligence requires that the power not be exercised. See
Section 9600(b). See also Section 9612 (effect of court authorization
or approval).

"Security interest" is substituted In Section 9800 for "chattel
mortgage” and "pledge" which appeared in former Probate Code Section
830, Under the California Commercial Code, the security interest
replaces the chattel mortgage and pledge. See Uniform Commercial Code
Comment to Uniferm Commercial Code Section 9101,

The word "note" has been substituted in Section 9800 1in place of
the phrase "note or notes" uzsed 1n former Section 830. This is not a
substantive change. See Section 10 (singular number includes the
plural).

CROSS-REFERENCES
Definitions
Devise § 32
Personal representative § 58
Real property § 68

Min. 5/86-3d

*05/30/86

1, Acti ointly with other owners of interests in estate

property

9801. If property of the estate consists of an undivided interest
in real or personal property, or any other interest therein less than
the entire ownership, upon a showing that it would be to the advantage
of the estate to borrow money to improve, use, operate, or preserve the
property Jjointly with the owners of the other interests therein, or to
pay, reduce, extend, or renew a security interest, lien, mortgage, or
deed of trust already existing on zll of the property, the personal
representative, after authorization by order of the court obtalned
under this chapter, may join with the owners of the other interests in

borrowing meney and the execution of a joint and several note and such

—48—




security Interest, lien, mortgage, or deed of trust as may be required
te secure the payment of the note. The note may be for such sum as is
required for the purpose.

Comment, Section 9801 continues the second sentence of former
Probate Code Sectlon 830 without substantive change. Section 9801 ig
comparable to subdivision (b) of Section 2552 (guardianship-
conservatorship law). The word "note" has been substituted in Section
9801 for the phrase "note or notes" used in former Probate Code Section
830 and the word "owners" has been substituted in Section 9801 for the
phrase "owner or owners” used in former Probate Code Section 830.
These are not substantive changes., See Section 10 {singular number
includes the plural, and the plural, the singular).

The personal representative is required to exercise the power
granted by thils section (by filing a petition with the court) to the
extent that ordinary care and diligence requires that the power he
exercised and may not exercise the power to the extent that ordinary
care and diligence requires that the power not be exercised. See
Section 9600(b). See also Section 9612 (effect of court authorization
or approval)},

CROSS-REFERENCES
Definitions
Personal representative § 58
Property § 62
Real property § 68

Min. 5/86-3d
*05/30/86
§ 9802, Petition

9802. (a) The personal representative or any interested person
may file a petition for an order pursuant to this chapter.

(b) The petition shall state the purpose for which the order is
sought and the necessity for or the advantage to accrue from the
order. If applicable, the petition shall also show the amount of money
proposed to be raised, the rate of interest to be paid, the length of
time the note is to run, and a general description of the property
proposed to be mortgaged or subjected to the deed of trust, security
interest, or other lien.

{c) Where the surviving spouse has elected to have his or her
share of the community real property administered in the decedent's
estate and the requested order would authorize the personal
representative to borrow money to be secured by a mortgage or deed of
trust upon the real property cof the estate, or any part thereof, the
petition shall be accompanied by the written consent of the surviving

spouse to the requested order.

—49—



Comment., Subdivisions (a) and {b) of Sectlion 9802 restate the
first sentence of former Section 831 without substantive change.
Subdivision {c¢) is new and reflects the addition of subdivision (¢) to
Section 9800.

CROS5-REFERENGES
Clerk to set matter for hearing § 7202
Definitions
Interested person § 48
Personal representative § 58
Verification required § 7203

Min. 5/86-jd
*05/30/86
§ 9803, Notice of hearing

9802. ©Notice of the hearing on the petition shall be given for
the period and in the manner provided in Section [1200.5].

Comment, Section 9803 restates the last portion of the second
sentence of former Section 831 without substantive change.

CROSS-REFERENCES
CGlerk to set matter for hearing § 7202
Proof of giving notice § 7308

Note. The provisions in brackets will be superseded by general
provisions, to be drafied.

Min. 5/86-3d
205/30/86

9804, Hearing; order

9804. {(a) Subject to subdivision (c), if the court is satisfied
that it will be to the advantage of the estate, the court shall make an
order that authorizes or requires that the personal representative do
any one or more of the following:

{1) Borrow the money and execute a note.

(2) Execute a mortgage or deed of trust or give other security by
security interest or other lien.

(3) Pay, reduce, extend, or renew a security interest or lien or
mortgage or deed of trust already existing upon property of the estate.

(b} The court in its order may do any one or more of the following:

(1} Order that a lesser amount than that specified in the petition
be horrowed.

{2) Prescribe the maximum rate of interest and the period of the

loan.
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(3) Require that the interest and the whole or any part of the
principal be paid from time to time out of the whole estate or any part
thereof.

(4) Require that the personal property used as security, or any
buildings on real property to be mortgaged or subjected to the deed of
trust, be insured for thé further security of the lender and that the
premiums be paid out of the estate.

(5) Specify the purpose for which the money to be borrowed is to
be applied,

(6) Specify the terms and conditions of any extension or renewal
agreement.

{7) Prescribe such other terms and conditions concerning the
transaction as the court determines to be to the advantage of the
estate.

(¢) Where the surviving spouse has elected to have his or her
share of the community real property administered in the decedent's
estate, an order authorizing or requiring the personal representative
to borrow money to be secured by a mortgage or deed of trust upon the
real property of the estate, or any part thereof, may be made only if
the court is satisfied that the surviving spouse has given written
consent to the order.

Comment. Section 9804 restates the last portion of the first
sentence of former Probate GCode Section 830 and the first and second
sentences of former Probate Code Section 832 without substantive
change. The provision of former Section 832 that the court may direct
in what coin or currency the loan shall be paid has been omitted as
obsolete. This omission i1is consistent with the 1982 amendment to
Section 667 of the Code of Civil Procedure. Paragraphs (5) and (6) of
subdivision (b} are new and state matters that were implied under
former Section 830, Paragraph (7) of subdivision (b) is new and makes
clear that the court has flexibility to fashion an appropriate order.
Subdivision (¢) 1= new and is reflects the addition of subdivision (c)
to Section 9800. As to the recording of the order, see Section [to be
drafted].

CROSS-REFERENCES
Definitions
Personal representative § 58
Property § 62
Real property § 68
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05730786 Min. 5/86-jd

§ 9805, Liability of personal representative

9805. The note and the mortgage or deed of trust, if any, shall
be signed by the persocnal representative. The personal representative
is not personally liable on the note and the mortgage or deed of trust
by reascn of so signing.

Comment, Section 9805 restates the second sentence of former
Probate Code Section 833 without substantive change.

CROSS-REFERENCES
Definitions
Personal representative § 58
Effect of court authorization or approval § 9612
Transfer or conveyance pursuant to court order § 7411

Note. Section 9805 perhaps should be made a general provision and
should be added as & part of Section 7411,

Min. 5/86-jd
*05/30/86

D Effectiveness of encumbrance

9806. (a) Every mortgage, deed of trust, or security interest made
pursuant to a court order obtained under this chapter is effectual to
mortgage, or to subject to the deed of trust or security interest, both
of the following:

(1) All right, title, interest, and estate which the decedent had
in the property described therein at the time of the decedent’'s death
or pricr thereto.

(2) Any right, title, or interest in the property acquired by the
estate of the decedent, by operation of law or otherwise, since the
time of the decedent's death.

{(b) Jurisdiction of the court to administer the estate of the
decedent shall be effectual to vest the court with jurisdiction to make
the order for the note and for the security interest, lien, mortgage,
or deed of trust. This jJurisdiction shall conclusively inure to the
benefit of the owner of the security interest or lien, mortgagee named
in the mortgage, or the trustee and beneficiary named in the deed of

trust, and their helrs and assigns.
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(c) Ko omission, error, or irregularity in the proceedings under
this chapter shall impair or invalidate the proceedings or the note,
security interest, lien, mortgage, or deed of trust given in pursuance
to an order under this chapter. Subject to Section 9807, the owner of
the security interest or lien, the mortgagee named in the mortgage, or
the trustee and beneficiary named in the deed of trust, and their heirs
and assigns, have and possess the same rights and remedies on the note
and the security interest or lien or mortgage or deed of trust as if it
had been made by the decedent prior to his or her death.

Comment, Section 9806 restates without substantive change the
first and second sentences and the first portion of the third sentence
of former Probate Code Section 834,

CROSS-REFERENCES
Definitions
Heirs § 44
Property § 62

Min. 5/86-jd
*05/30/86
Deficiency in cage of foreclosure or sale under securit
interest or deed of trust

9807. {(a) Except as provided in subdivision (b}, no judgment or
claim for any deficiency shall be had or allowed against the personal
representative or the estate 1f (1) there is a foreclosure or sale
under a security interest, lien, mortgage, or deed of trust and (2) the
proceeds of sale of the encumbered property are insufficient to pay the
note, the security interest, lien, mortgage, or deed of trust, and the
cogts or expenses of sale.

(b) If the note, securlty interest, mortgage, or deed of trust was
glven to pay, reduce, extend, or renew a lien, mortgage, security
interest, or deed of trust existing on property of the estate at the
time of death of the decedent and the indebtedness secured thereby was
an [allowed and approved] claim against the estate, the part of the
indebtedness remaining unsatisfied shall be classed and paid with other
allowed claims zagainst the estate.

Comment. Section 9807 restates the last portion of the third
sentence of former Probate Code Section 834 without substantive change.
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CROSS-REFERENCES
Definitions
Personal representative § 58
Property § 62

CHAPTER 8. ACTIONS AND PROCEEDINGS BY OR AGAINST
PERSONAL REPRESENTATIVE

Min., 5/86-3d
*05/30/86

2 Authority to sue de
9820. The personal representative may:
(a) Institute and maintain actions and proceedings for the benefit
of the estate.
{b) Defend actions and proceedings against the decedent or the
estate.

Comment. Section 9820 is new and is consistent with prior law.
See 7 B. Witkin, Summary of California Law Wills and Probate § 337, at
5813 (8th ed. 1974); former Probate Code Sections 573-577. Section
9820 1s drawn from Section 2462 (guardianship-conservatorship law).
The personal representative may act under Section 9820 without prior
court authorization. See Section 9610; Halleck v. Mixer, 16 Cal. 574,
580 (1860). The personal representative must exercise ordinary care
and diligence in determining whether to exercise a power granted by
Section 9820 and in exercising the power. See Section 9600. The
personal representative may seek instructions from the court if in
doubt as to the appropriate action to take. See Section 961l. As to
the effect of court authorization or approval, see Section 9612.

Section 9820 gives authority to the personal representative to
defend actions and proceedings, but procedural requirements are
governed by the Code of Civil Procedure. If the defendant in a pending
action dies and the cause of acticn survives or continues, the court in
the which the civil action is pending may, on motion, allow the action
to bhe continved against the personal representative, Code Civ, Proc.
§ 385(a).

The perscnal representative and third party may agree to use of a
summary procedure for determination of a dispute. See Sections 9620
{submission to temporary judge) and 9621 (submission to arbitration).

See also Sections 9650 (possession and management of decedent's
estate), 9653 (duty to recover property transferred in fraud of
creditors), 9654 {(action by heirs or devisees for possession of or to
guiet title teo real property), 9761 {action against decedent’'s
surviving partner), 9780 (abandonment of tangible personal property
vhere cost of collection would exceed its value), [existing Section 612
(action for penal damages against embezzler)], 9823 (partition
action). See also Code Civ, Proc. §§ 376 (action against perscnal
representative of person causing injury to child), 377 (wrongful death
action against personal representative of person causing death), 385
(continuation of action against deceased defendant without appeintment
of personal representative),
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CROSS-REFERENCES
Definitions
Fersonal representative § 58

COMPARABLE PROVISIONS
Guardianship-conservatorship § 2462
Trusts § 16249

Min., 5/86-]d
*05/30/86
§ 9821, Effect of death on causes of action

9821. (a) Except as provided in this section [and subject to Part
4 (commencing with Section 9000)], no cause of action is lost by reason
of the death of any person but may be maintained by or against the
person’'s personal representative.

(b) In an action brought under this section against a personal
representative, all damages may be awarded which might have been
recovered against the decedent had the decedent lived except damages
awardable under Section 3294 of the Civil Code or other damages imposed
primarily for the sake of example and by way of punishing the defendant.

{(c) Where a person having a cause of action dies before judgment,
the damages recoverable by his or her personal representative are
limited to the loss or damage the decedent sustained or incurred prior
to death, including any penalties or punitive or exemplary damages that
the decedent would have been entitled to recover had the decedent lived
but not including any damages for pain, suffering, or disfigurement.

{d) This section applies where a 1loss or damage occurs
gimultaneously with or after the death of a person who would have been
liable for the loss or damage if his or her death had not preceded or
occurred simultaneously with the loss or damage.

(e} Nothing 1in this section shall be construed as making
assignable things Iin action which are of such a nature as not to have
been assignable prior to September 15, 1961.

Comment Section 9821 restates former Section 573 without
substantive change. The language in subdivision (a) that Section 9821
is subject to Part 4 (creditors' claims) is new but continues prior
law, See 7 EB. Witkin, Summary of GCalifornia Law Wills and Probate
§§ 343, 416-422, at 5818-19, S868-73 (8th ed. 1974).

See also Section 9654 (action by heirs or devisees for possession
or to quiet title to real property). See alsc Code Civ. Proc. §§ 353
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(limitation on action by or against personal representative or estate),
355 (limitation on action by personal representative after reversal of
judgment), 376 (action against personal representative for injury to
minor child), 377 {wrongful death action against personal
representative of person causing death), 385 (continuation of action
against deceased defendant without appointment of personal
representative),

CROSS-REFERERCES
Definitions
Personal representative § 58

Min. 5/86-jd
*05/30/86

9822, Action on bond of former personal representative
9822. The personal representative may maintain an sction on the
bond of any former personal representative of the same estate, for the
use and benefit of all interested persons.

Comment, Section 9822 restates former Section 576 without
substantive change, The former reference to the personal
representative acting "as such” has been omitted as unnecessary. The
personal representative may act under this seetion without prior court
authorization. See Section 9610. The personal representative is
required to exercise the power granted by this section to the extent
that ordinary care and diligence requires that the power be exercised
and may not exercise the power to the extent that ordinary care and
diligence requires that the power not be exerciged. See Section
9600(b). As to the effect of court authorization or approval, see
Section 9612,

CROSS-REFERENCES
Definitions
Interested person § 48
Personal representative § 58

Note. A cross-reference should be made to Section 9822 under an
appropriate provision in the portion of the statute relating tc bonds
of pergsonal representatives,

Min. 5/86-jd
*05/30/86
§ 9823, Partition actions

9823. (a) If the decedent leaves an undivided interest in any
property, an action for partition of the property may be instituted and
maintained against the personal representative.

(b} The personal representative may institute and maintain an
action against the other cotenants for partition of any property in
which the decedent left an undivided interest.
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Comment. Section 9823 continues former Probate Code Section 575
without substantive change. Section 9823 is a specific example of the
general authority given the personal representative by Section 9820.
The personal representative may act under this section without prier
court authorization. See Section 9610, The personal representative is
required to exercise the power granted by this section to the extent
that ordinary care and diligence requires that the power be exercised
and may not exercise the power to the extent that ordinary care and
diligence requires that the power not be exercised. See Section
9600(b). As to the effect of court authorization or approval, see
Section 9612.

When a partition action 18 ©brought against the personal
representative, the rules of venue for partition actions generally
apply. See Code Civ. Proc. § 872.110.

Under subdivision (b), court authorization is not required for the
personal representative to commence a partition action. See Section
9610. This continues prior law. See Review of Selected 1969 Code
Legislation 187 (Cal. Cont. Ed. Bar 1969).

The personal representative and third party may agree toc use of a
summary procedure for determination of a dispute. See Sections 9620
(submission to temporary judge) and 9621 (submission to arbitration).

CROSS-REFERENCES
Definitions
Personal representative § 58
Property § 62

Note. When the successor section to Probate Code Section 1200.5
(notice by mail) is drafted, the provision for notice on a petition for
leave to institute a partition action should be deleted, since couré
authorization is not regquired.

Min. 5/86-jd

*05/30/86
9824 Dis able parties

9824, In actions by or against personal representatives, it is
not necessary to join as parties those to whom letters were ordered
issued but who have not qualified.

Comment, Section 9824 continues former Section 577 and broadens
the section to apply to administrators as well as executors. See also
Section 9654 (action by helrs or devisees for possession or to quiet
title to real property).

CROSS-REFERENCES
Definitions
Letters § 52
Personal representative § 58
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CHAPTER 9. COMPROMISE OF CLAIMS AND ACTIONS;
EXTERSION, RENEWAL, OR MODIFICATION OF OBLIGATIONS

Min. 7/86-jd

*08/27/86
uthori to ¢ romise claims and actions d to extend
renew, or modify obligations

9830. (a) Unless this chapter or some other applicable statute
requires court authorization or approval, if it is to the advantage of
the estate, the personal representative may do any of the following
without court authorization, instruction, approval, or confirmation:

(1) Compromise or settle a claim, action, or proceeding by or for
the benefit of, or against, the decedent, the personal representative,
or the eatate, including the giving of a covenant not to sue.

(2) Extend, renew, or in any manner modify the terms of an
ocbligation owing to or running in favor of the decedent or the estate.

(b) HNothing in this section precludes the personal representative
from seeking court authorization pursuant to the provisions of this
chapter.

{c) Upon petition of an interested person or upon the court's own
motion, the court may 1limit the authority of the personal
representative under subdivision (a). Fotice of the hearing on the
petition shall be given for the period and in the manner provided in
[Section 1200.5].

Comment . Section 9830 is drawn from Section 2500
(guardianship-conservatorship law). It replaces the first, second, and
third sentences of former Probate Code Section 578 and the portion of
the first sentence of former Probate Code Section 718.5 relating to
compromises or settlements after the time for filing creditor's claims
has expired.

The provisions of former Sections 578 and 718.5 authorized the
personal representative to do the acts described in subdivision (a)
"with the approval of the court.” Under Section 9830, the personal
representative may, but is not required to, obtain court
authorization, By permitting but not requiring prior court
authorization, Section 9830 continues prieor law. See Moulton v.
Holmes, 57 Gal. 337, 343-44 (1881); Estate of Coffey, 161 Cal. App. 2d
259, 264, 326 P.2d 511 (1958); Taylor v. Sanson, 24 Cal. App. 515,
517-18, 141 P. 1060 (1914). See also Estate of Lucas, 23 Cal. 2d 454,
463-65, 144 P.2d 340 (1943).

When the personal representative acts under Section 9830 without
court authorization, the action taken may be later reviewed by the
court., See Section [to be drafted]. Section 9830 requires that the
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action taken be tc the advantage of the estate. In addition, the
perscnal representative must exercise ordinary care and diligence in
determining whether to exercise a power granted by Section 9830 and in
exercising the power. See Section 9600. The personal representative
may seek prior authorization from the court under Sections 9836-9837 if
in doubt as to the appropriate action to take. As to the effect of
obtaining court authorization, see Section 9612, For other provisions
that may apply to a compromise or settlement, see e.g., Code Civ. Proc.
§ 372 (compromise of pending action or proceeding); Lab, Code § 5001
(compromise of worker's compensation proceeding).

This chapter limits the authority the personal representative had
under prior law to compromise claims and actions without court
approval. Although there is no general requirement under this chapter
that authorization of the court be obtained, certaln matters
(specified in Sections 9831-9835) do require authorization by the
court. This new scheme is drawn from the guardianship-conservatership
law., See Sections 2500-2507. In addition, under subdivision {e¢) of
Section 9830, the court may 1imit the authority of the personal
representative under this section by requiring, for example, prior
authorization by the court for any compromise or settlement of a
particular matter or of a particular kind of matter or that no
compromise or settlement be made unless it has first been authorized by
the court. Under subdivision {c), a creditor or other interested person
may request that the court make an order that, for example, limits the
authority of the personal representative to take action wunder this
section without prior authorization by order of the court.

GROSS-REFERERCES

Clerk to set matter for hearing § 7202
Definitions

Interested perscn § 48

Perscnal representative § 58
Effect of court authorization or approval § 9612
Proof of giving notice § 7308
Verlfication required § 7203

COMPARABLE PROVISIONS
Guardianship-conservatorship § 2500

Note. The notice provision of subdivision {c¢} of Section 9830
will be reviewed when the general notice provisions are drafted,

Note. A provision should be added to this section, or a general
provision drafted, that states in substance that when the personal
representative acts without court suthorization, the action taken may
bg later reviewed by the court. Perhaps the rule should ke in the
accounting provisions.
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Min. 7/86-3d
xD8/27/86

1 ompromige before time for fili creditor’s claims has
expired

9831. Unless the time for filing creditor's claims has expired,
guthorization by order of court is required for a compromise or
settlement of a claim, action, or proceeding by or for the benefit of,
or against, the decedent, the personal representative, or the estate,

Comment. Section 9831 restates without substantive change the
portion of the first sentence of former Probate Code Secticn 718.5
relating to compromises or settlements before the time for filing
creditor's claims has expired. The remainder of the first sentence of
former Section 718.5 is replaced by subdivision (a)(1) of Section 9330.

Section 9831 requires authorization by order of court obtained
under Sections 9836-9837 if the compromise or settlement is to be made
before the time for filing creditor’'s claims has expired. The section
requires court authorization only "for a compromise or settlement of a
claim, action, or proceeding by or for the benefit of, or against, the
decedent, the personal representative, or the eatate.” See Section
9830(a){1). The section does not require court authorization in order
to extend, renew, or in any manner modify the terms of an obligation
owing to or running in favor of the decedent or the estate. See
Section 9830(a)(2). '

CROSS-REFERENCES
Definitions
Personal representative § 58

Min. 7/86-jd
x)8/2
2. Mat elati to rea OpEer

9832. Except as provided in subdivision (b), authorization by
order of court Is required for a compromise, settlement, extension,
reneval, or modification which affects any of the following:

{1) Title to real property.

(2} An interest in real property or a lien or encumbrance on real
DrOpEerty.

{3) An option to purchase real property or an interest in real
property.

(b) If it is to the advantage of the estate, the personal
representative without prior court authorization may extend, renew, or

modify a lease of real property having an unexpired term of one year or
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less where, under the lease as extended, renewed, or modified (1) the
rental does not exceed one thousand five hundred dollars ($1,500) =
month and the term does not exceed one Year or (2) regardless of the
amount of the rental, the lease is from month to month.

Comment. Section 9832 is new and is drawn in part from Section
2501 (guardianship-conservatorship law).

Except as provided in subdivision (b), a transaction described in
Section 9832 requires authorization by order of court obtained under
Sections 9836-9837. Subdivision (b), which provides an exception to
the requirement of court authorization, is consistent with Section 9940
{leases permitted without court authorization}.

In determining whether to extend, renevw, or modify a lease under
subdivision (b) without prior court authorization, and in extending,
renewing, or modifying the lease under that subdivision, the perscnal
representative 1s required to exercise ordinary care and diligence.
See Section 9600(b). As to the effect of court authorization or
approval, see Section 9612,

CROS5-REFERERCES
Definitions
Court § 29
Personal representative § 58
Real property § 68
Effect of court authorization or approval § 9612
Independent administration authority §§ 9613, 10500

COMPARABLE PROVISIONS
Guardianship-conservatorship § 2501

Min. 7/86-3d
*03/27/86

Compromise in excess of specified amount
3833. Authorization by order of court is required for a
compromise or settlement of a matter when the transaction requires the
transfer or encumbrance of property of the egtate, or the creation of
an unsecured liability of the estate, or both, in an amoumt or value in
excess of twenty-five thousand dollars ($25,000).

Comment, Section 9833 is new and is the same in substance as
Section 2502 (guardianship-conservatorship law). Section 9833 requires
authorization by order of court obtained under Sections 9836-9837 where
the amount to be paid or charged against the estate exceeds $25,000.
Section 9833 does not apply to a claim by the estate.

Although Section 9833 does not require court authorization for a
compromise or settlement where the amount to be paid or charged against
the estate 1s not more than $25,000, another provision may require
court authorization in the particular case (as, for example, under
Section 9832--matter affecting real property).
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CROSS-REFERENRCES
Definitions
Property § 62
Effect of court authorization or approval § 9612
Independent administration authority §§ 9613, 10500
Transfer or conveyance pursuant to court order § 7411

COMPARABLE PROVISIONS
Guardianship-conservatorship § 2502

Min, 7/86-3d
*08/27/86

334 Cla of estate ains ersonal representative: debt of

personal repregentative to estate

9834. Authorization by order of court is required for any of the
following:

(a) A compromise or settlement of a claim by the estate againgt
the personal representative, whether or not the claim arises out of the
administration of the estate.

(b) An extension, renewal, or modification of the terms of a debt
or gimllar obligation of the personal representative owing to or
running in favor of the estate.

Comment, Section 9834 is new and is the same in substance ag
Section 2503 (guardianship-conservatorship law). Section 9834 requires
authorization by order of court obtained under Sections 9836-9837 for a
compromise, settlement, extension, renewal, or modification described
in the section. Section 9834 requires court authorization because the
section involves matters that place the personal representative in a
position where there may be a conflict of interest. See Section 9613.

CROSS-REFERENGES
Definitions
Personal representative § 58
Effect of court authorization or approval § 9612
Independent administration authority §§ 9613, 10500

Rote. The staff was requested to review this section to determine

whether it should be anded to require court auothorization where a

whether it should be expanded to require court authorization where a
spouse or relative of the personal representative is involved in the

o romise, extension, etc c ecti ersonal representative

may mnot purchase estate property "directly or Indirectly")., Subject to
the resolution of this jissue, the Commission has approved this gsection,
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Min., 7/86-jd
*08/2
8 Wrongful dea and personal I+ claims

9835, Authorization by order of court is required for the
compromise or settlement of a claim or right of action given to the
personal representative by any law for the wrongful death or injury of
the decedent, Including any action brought by the personal
representative in attempting enforcement of the claim or right of
action. Authorization to compromise or settle the claim or right of
action includes authorization to give a covenant not to sue.

Comment , Section 9835 continues the substance of the first
paragraph of former Probate Code Section 578a. Section 9835 requires
authorization by order of court obtained under Sections 9836-9837 for a
compromise or settlement described in the section. For provisions
giving the personal representative a right of action for wrongful death
of the decedent, see Code Civ. Proc. § 377 (wrongful death of adult or
certain minors), Labor Code § 2803 (wrongful death of employee).

CROSS-REFERENCES

Action by personal representative
Wrongful death of adult or certain minors Code Civ. Proc. § 377
Wrongful death of employee Labor Code § 2803

Definitions

Personal representative § 58

Continuance of action after death Gode Civ. Proc., § 385

Death of party before expiration of time limited for commencement of
action Code Civ. Proc. § 353

Effect of court authorization or approval § 9612

Independent administration authority §§ 9613, 10500

Limitation of action for wrongful death § Code Civ. Proc. § 340

Survival of actions § 9821

Min. 7/86-3d
*08/2

§ 9836, Court having authority to give authorization

9836. (a) Vhen the claim or matter is the subject of a pending
action or proceeding, the court authorization required by this chapter
shall be obtained from both of the following courta:

(1) The court in which the action or proceeding is pending.

(2) The court in which the estate i1s being administered.

(b) If the claim or matter is not the subject of a pending action
or proceeding, the court authorization required by this chapter shall
be obtained from the court in which the estate is being administered.

Comment, Section 9836 is new.
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COMPARABLE PROVISIONS
Guardianship-conservatorship § 2505

NHote, Does the Commiasion wish to require that both courts

approve the settlement of a pending action? Existing law permits a
conservator to settle the pending action with the approval of the court
in which the action is pending OR with the approval of the court in

which the estate 1is bel adm tered Will the dual approval

requirement affect adversely the effectiveness of settlement

conferences

Note. Section 2505 (guardianship-conservatorship law) should be
conformed to Section 9836,

Min. 7/86-jd
*08/27

§ 9837, Petition for court authorization; notice

9837. (a) A petition for an order authorizing a compromise,
settlement, extension, renewal, or modification under this chapter may
be filed by any of the following:

(1) The personal representative.

{2) Any interested person with the approval of the personal
representative.

(b) The petition shall show the terms of and the advantage of the
compromise, settlement, extension, renewal, or modification to the
heirs or devisees and the estate.

{c) Notice of the hearing on the petition shall be given for the
period and in the manner required by {Section 1200.5].

Comment, Section 9837 restates the fourth and fifth sentences of
former Probate Code Section 578, the third and fourth sentences of
former Probate Code Section 578a, and the second sentence of former
Probate Code Section 718.5, without substantive change except for the
authorization of the filing of a petition by an interested person with
the approval of the personal representative. In some cases, the
personal representative may desire to have an outside party bear the
legal expense of obtaining the court approval, or the estate
beneficiaries may be interested in seeking court approval of a
modification. An interested person may petition under Section 9837
only with the approval of the personal representative.

CROSS-REFERENCES
Clerk to set matter for hearing § 7202
Definitions
Personal representative § 58
Effect of court authorization or approval § %612
Proof of giving notice § 7308
Verification required § 7203
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COMPARABLE PROVISIONS
Guardlanship-conservatorship § 2506

Note. The notice provision of Section 9837 will be reviewed when
the general notice provisions are drafted.

CHAPTER 10. ACCEPTANCE OF DEED IN LIEU OF FORECLOSURE OR TRUSTEE"'S
SALE; GRANT OF PARTIAL SATISFACTION OR PARTIAL RECONVEYANCE

Min. 5/86-3d
*06/01/86

8 Acceptance of deed lieu of foreclosure or trustee's sale

9850. (a) If it is to the advantage of the estate to accept a deed
to property which is subject to a mortgage or deed of trust in lieu of
foreclosure of the mortgage or sale under the deed of trust, the
personal representative may, after authorization by order of the court
and upon such terms and conditions as may be imposed by the court,
accept a deed conveying the property to the heirs or devisees of the
decedent, subject to administration.

(b) To obtain an order wunder this section, the personal
representative or any interested person shall file a petition showing
the advantage to the estate of accepting the deed. Rotice of the
hearing on the petition shall be given for the period and in the manner
required by Section [1200.5].

Comment, Section 9850 restates the substance of former Probhate
Code Section 718.6 [except that a reference to Section [1200.5]
(formerly Probate Code Section 1200.5) (giving notice of hearing by
mail) is substituted for the reference in former Section 718.6 to
former Probate Code Section 1200 (now Section [1200]) (posting of
notice of hearing). Prior to 1980, Probate Cede Section 1200 required
notice both by posting and by mail. 1In 1980, the provisions for notice
by maill were split out of Section 1200 and relocated in a new Section
1200.5 (see 1980 Cal. Stats. ch. 955, §§ 29, 31), but conforming
revisions were not made to all the sections of the Probate Code that
made reference to Sectionm 1200. The substitution in Section 9850 of a
reference to the provision providing for notice by mail in place of the
references in prior law to the provision providing for notice by
posting will effectuate legislative intent. Subdivision {d) of former
Probate Code Section 1200 provided that notice by posting under that
section was not required, notwithstanding any other provision of the
Probate Code, except for a few matters specifically enumerated in that
section, and subdivision (e) of former Probate Code Section 1200.5
provided that the notice by mail under that section was in addition to
the notice, if any, required to be given in the manner specified in
Probate Code Section 1200.]
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Among the factors to be taken into consideration by the court in
determining whether it is to the advantage of the estate to take a deed
in lieu of foreclosure are (1) whether there will be subordinate liens
that will continue on the property if the deed 1is taken that would be
eliminated 1f the mortgage is foreclosed or the property 1s sold under
the deed of trust and (2) whether there is a right to a deficiency
judgment that would continue 1if the mortgage were foreclosed zand the
property were to fail to yield enough to pay the amount of the
encumbrance. These factors would not necessarily preclude the granting
of the order (as where the subordinate lien that would continue is for
only a small amount or where the deficiency judgment would be
uncollectible).

The personal representative is required to exercise the power
granted by this section (by filling a petition with the court) to the
extent that ordinary care and diligence requires that the power be
exercised. See Section 9600(b). As to the effect of court
authorization or approval, see Section 9612.

CROSS-REFERENCES

Clerk to set matter for hearing § 7202
Definitions

Devigee § 34

Helrs § 44

Interested person § 48

Fersonal representative § 58

Property § 62
Proof of giving notice § 7308
Verification required § 7203

Note. A reference to the petition requesting authorization of
acceptance of the deed in lieu of foreclosure or trustee's sale should
be added to the petitions listed in Section 1200.5. The notice
provision of subdivision (b) of Section 9850 will be reviewed when the
general notice provisions are drafted.

Note. Unless the substitution is made by legislation enacted in
1986 (AB 2625), tha provision of the Comment to this section (which
explains the substitution of references to Section 1200.5 in place of
the references Lo Section 1200) should appear in the Comment to the
first section in the new Code where such a substitution is made and a
reference to this discussion should be made in the Comment to each
subsequent section where the same substitution is made. If Assenbly
Bill 2625 is enacted, the bracketed portion of the first paragraph of
the Comment should be omitted.

Min. 5/86-jd
*06/01/86

§ 9851, Grant of partial satisfaction or partial reconvevance
9851. (a) Except as provided in subdivision {¢), If 1t is to the

advantage of the estate for the personal representative to give =
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partial satisfaction of a mortgage or to cause a partial reconveyance
to be executed by a trustee under a trust deed held by the estate, the
personal representative may, after authorization by order of the court
and upon such terms and conditions as may be imposed by the court, give
the partial satisfaction or cause the partial reconveyance to be
executed by the trustee.

(b) To obtain an order under this section, the personal
representative or any interested person shall file a petition showing
the advantage to the estate of giving the partial satisfaction or
causing the partial reconveyance. Notice of the hearing on the
petition shall be given for the pericd and in the manner required by
Section [1200.5].

(¢) No authorization by the court is necessary for the personal
representative to give a partial satisfaction of a mortgage or to cause
a partial reconveyance to be executed by a trustee under a trust deed
held by the estate if the partial satisfaction or partial reconveyance
is executed pursuant to the terms of the mortgage or trust deed held by
the estate,

Comment Section 9851 restates former Section 718.7 without
substantive change, The personal representative is required to
exercise the power granted by subdivision (a) (by filing a petition
with the court) to the extent that ordinary care and diligence requires
that the power be exercised. See Section 9600{(b). As to the effect of
court authorization or approval, see Section 9612,

CROSS—-REFERENCES
Clerk to set matter for hearing § 7202
Definitions
Interested person § 48
Personal representative § 58
Proof of giving notice § 7308
Verification required § 7203

Note. The notice provision of subdivision (b) of Section 9851
will be reviewed when the general notice provisions are drafted.

CHAPTER 11. CORVEYANCE OR TRANSFER OF PROPERTY CLAIMED
TO BELONG TO DECEDERT OR OUTHER PERSON
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Min. 5/86-]d
*06/01/86
§ 9860, Petition for order

9860. (a) The personal representative or any interested person
may file a petition requesting that the court make an order under this
chapter in any of the following cases:

(1) Vhere the decedent while living is bound by a contract in
writing to convey real property or to transfer personal property and
dies before making the conveyance or transfer and the decedent, 1if
living, could have been compelled to make the conveyance or transfer.

(2) VWhere the decedent while living binds himself or herself or
his or her personal representative by a contract in writing to convey
real property or to transfer personal property upon or after his or her
death, and the contract is one which can be specifically enforced.

(3) ¥Where the decedent died in possession of, or holding title to,
real or personal property, and the property or some interest therein is
claimed to belong to ancther.

(4) VWhere the decedent died having a claim to real or personal
property, title to or possession of which is held by another.

(b) The petition shall set forth the facts upon which the claim is
bhased.

Comment., The introductory clause of subdivision (a) of Section
9860 restates a portion of the first sentence of former Probate Code
Section 851 and a portion of the first sentence of former Probate Code
Section 851.5 without substantive change except that under the former
provisions only the personal representative and a claimant had the
right to file a petition. Paragraphs (1) and (2) of subdivision (a)
restate a portion of former Probate GCode Section 850 without
substantive change. Paragraphs (3) and (4) of subdivision {a) restate
a portion of the first sentence of former Probate Code Section 851.5
without substantive change. Paragraph (4) 1s broad encugh to permit
the court to adjudicate claims under Sections [612-613], and therefore
overrules Laing v. Superior Court, 88 Cal. App. 24 641, 199 P,2d 373
(1948).

Subdivision (b) restates a porticn of the first sentence of former
Probate Code Section 851 and a portion of the first sentence of former
Probate Code Section 851.5 without substantive change.

The personal representative is required to exercise the power
granted by this section (by filing a petition with the court) to the
extent that ordinary care and diligence requires that the power be
exercised, See Section 9600(b). As  to the effect of court
authorization or approval, see Section 9512, The personal
representative and third party may agree to use of a summary procedure
for determination of a dispute, See Sections 9620 (submission to
temporary judge) and 95621 (submission to arbitrationm).
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CROS5-REFERENRCES
Clerk to set matter for hearing § 7202
Definitions
Personal representative § 58
Real property § 68
Verification required § 7203

COMPARAELE PROVISIONS
Guardianship-conservatorship § 2520

Min., 5/86-jd
*06/01/86
§ 9861. RNotice of hearing

9861. (a) At least 30 days prior to the day of the hearing, the
petitioner shall cause notice of the hearing and a copy of the petition
to be served in accordance with Title 5 {commencing with Section
410.10) of Part 2 of the Code of Civil Procedure on 211 of the
following persons [(other than the petitioner)]:

(1) The personal representative,

(2) Any person claiming an interest in, or having title to or
possession of, the property.

(b) Except for those persons given notice pursuant to subdivision
(a), notice of the hearing on the petition, together with a copy of the
petition, alsc shall be given for the period and in the manner provided
in [Section 1200.5] to all of the following:

(1) To all known heirs and devisees, whether or mnot they have
requested special notice or given notice of appearance.

(2) To the persons described in Section [1200.5].

Gomment , Subdivision (a) of Section 9861 replaces the last
portion of the second sentence of former Probate Code Section 851 and
the fourth sentence of former Probate Code Section 851.5. Subdivision
(a) expands the requirement of former Section 851.5 that service be
made in accordance with Title 5 (commencing with Section 410.10) of
Part 2 of the Code of Civil Procedure to regquire service in that manner
on any person claiming an iInterest in or having title to or possession
of the property, even though the person may be an heir or devisee who
former Section 851.5 required to be mailed notice of hearing and a copy
of the petition "as provided in Section 1200" (service by posting).
Subdivision (a) alsc expands the requirement of former Section 851.5
that the service be made at least 30 days before the day of the hearing
to require that the personal representative (if not the petitioner) be
served at least 30 days before the day of the hearing and makes clear
that service on the personal representative is to be made in accordance
with Title 5 (commencing with Section 410.10) of Part 2 of the Code of
Civil Procedure,
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Subdivision (b) replaces the second and third sentences of Fformer
Probate Code Section 851.5. The provision of the second sentence of
former Section 851.5 requiring the clerk to set the petition for
hearing is continued in Section 7202. FNotice is given under
subdivision (b) only to those persons described in the subdivisicn who
are not given notice as provided in subdivision (a). [A reference to
Section [1200.5] (formerly Probate Code Section 1200.5) (giving notice
of hearing by mail) is substituted for the references in the second and
third sentences of former Section 851.5 to former Probate Code Section
1200 (now Section [1200]) (posting of notice of hearing). Prior to
1980, Probate Code Section 1200 required notice both by posting and by
mail. In 1980, the provisions for notice by mail were split ocut of
Section 1200 and relocated in 2 new Section 1200.5 (see 1980 cCal.
Stats. ch. 955, §§ 29, 31), but conforming revisions were not made to
all the sections of the Probate GCode that made reference to Section
1200. The substitution in Section 9861 of a reference to the provision
providing for notice by mail in place of the references in prior law to
the provision providing for notice by posting will effectuate
legislative intent. Subdivision (d) of former Probate Code Section
1200 provided that notice by posting under that section was not
required, notwithstanding any other provision of the Probate Code,
except for a few matters specifically enumerated in that section, and
subdivision (e) of former Probate Code Section 1200.5 provided that the
notice by mail under that section was in addition to the notice, Iif
any, required to be given in the manner specified in Probate Cede
Section 1200.]

CROSS—-REFERENCES

Clerk to set matter for hearing § 7202
Definitions

Devigsee § 34

Heirs § 44

Peraon § 56

Personal representative § 58

Property § 62
Proof of giving notice § 7308

COMPARABLE PROVISION
Guardianship-conservatorship § 2521

Note. Notice provisions in brackets will be superseded by general
provisions, to be drafted,

Note. The bracketed language in the introductory portion of
subdivision (a) should be replaced by a general provision.

Note. Unless the substitution is made by legislation enacted in
1586 (AB 2625), the bracketed portion of the last paragraph of the
Comment to this section (which explains the substitution of references
to Section 1200.5 in place of the references to Section 1200) should
appear in the Comment to the first section in the new Code where such a
substitution is made and a reference to this discussion should be made
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in the Comment to each subsequent section where the same substitution
is made. If Assembly Bill 2625 is enacted, the bracketed portion of
the last paragraph of the Comment should be deleted.

Min. 5/86-3d
*06/01/86

9862, GContinuance for preparation for hear
9862, Any interested person may request time for filing a
response to the petition, for discovery proceedings, or for other
preparation for the hearing, and the court shall grant a continuance
for a reasonable time for any of such purposes.
Comment, Section 9862 continues the fifth sentence of former
Section 851.5 without change.

CROSS-REFEREHNCES
Definitions
Interested person § 48
Personal representative § 58

COMPARAELE PROVISIORS
Guardianship-conservatorship § 2522

10 Min. 5/86-jd
*06/01/86
§ 9863, Filing of motice of lis pendens

9863, If the matter concerns real property, notice of the
pendency of the proceeding may be filed pursuant to Section 409 of the
Code of Civil Procedure,

Comment. Section 9863 continues the sixth sentence of former
Section 851.5 with the addition of the introductory clause.

CROSS5-REFERENCES
Definitions
Real property § 68

COMPARABLE PROVISIORS
Guardianship-conservatorship § 2523

Min. 5/86-jd
*06/01/86

64, Denial of petition if objection based on venue

9864. Any person having or claiming title to or an interest in
the property which is the subject of the petition may, at or prieor to
the hearing, object to the hearing of the petition if the petition is
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filed in a court which is not the proper court wunder any other
provision of law for the trial of a civil action seeking the same
relief and, if the objection is established, the court shall not grant
the petition.

Comment. Section 9864 continues the seventh sentence of former
Section 851.5 without change.

CROSS-REFERENGES
Definitions
Person § 56
Property § 62

COMPARABLE PROVISIONS
Guardianship-conservatorship § 2524

Min. 5/86-3d

* 0l
9 Abatement of petition if civil action pendi

9865. (a) Except as provided in subdivision (b}, 1if a civil
action is pending with respect to the subject msatter of a petition
filed pursuant to this chapter and jurisdiction has been obtained in
the court where the civil action is pending prior te the filing of the
petition, upon request of any party to the civil action, the court
shall abate the petition until the conclusion of the civil action.

(b) The court need not abate the petition if the court determines
that the civil action was filed for the purpese of delay.

Comment ., Subdivision (a) of Section 9865 restates the last
sentence of former Section 851.5 without substantive change.
Subdivision (b) codifies the rule of Richer v. Superior Court, 63 Cal,
App. 34 748, 756-57, 134 Cal. Rptr. 52 (1976).

COMPARABLE PROVISIONS
Guardianship-conservatorship § 2525

Min, 5/86-jd
*06/01/86
866, Denial of petition if matter should be determined civil
action
9866. The court shall not grant a petition under this chapter 1f
the court determines that the matter should be determined by a civil
action,

Comment. Section 9866 restates a portion of the first sentence of
former Section 852 without substantive change.
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COMPARABLE PROVISIONS
Guardianship-conservatorship § 25286

Min., 5/86-jd
*D6/01
§ 9367, Order

9867. Except as provided in Sections 9864, 9865, and 9866, if the
court is satisfied that a conveyance, transfer, or other order should
be made, the court shall make an order authorizing and directing the
personal representative or other person having title to or possession
of the property to execute a conveyance or transfer to the person
entitled thereto or granting other appropriate relief.

Comment. Section 9867 restates portions of former Section 850 and
of the first sentence of former Section 852 without substantive
change. Under Section 9867, the court orders the property to be
transferred to "the person entitled thereto,” which may include the
decedent's estate in an appropriate case. See Section 9860.

CROSS-REFERENCES
Definitions
Person § 56
Personal representative § 58
Property § 62

COMFPARABLE PROVISIONS
Guardianship-conservatorship § 2527

Min. 5/86-jd
*06/01/86

ecution of conveyance or transfer; effect of order

9868. (a) The personal representative or other person ordered to
execute a conveyance or transfer under Section 9867 shall execute the
conveyance or transfer according to the terms of the order, and the
court may enforce its execution by process.

(b) After entry of an order that the personal representative or
other person execute a conveyance or transfer, the person entitled
thereunder has the right to the possession of the proeperty, and the
right to hold the property, according to the terms of the order as 1if
the property had been conveyed or transferred in accordance with the

terms of the order.
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Comment ., Subdivision (a) of Section 9868 restates the second
sentence of former Section 853 without substantive change. Subdivision
(b} restates a portion of the first sentence of former Section 853
without substantive change. The provision of former Section 853 that
the order is prima facie evidence of the correctness of the
proceedings, and of the authority of the personal representative or
other person to make the conveyance or transfer, has been omitted as
unnecessary in view of Section 9612 (effect of court authorization or
approval) and Section 7411(d) (conveyance or transfer by personal
representative passes title as fully as if decedent had executed it
while living).

Section 9868 is subject to the provisions for stay of execution on
appeal. See Sections [to be drafted, drawn from Sections 2750-2752
{guardianship-conservatorship law).]

CROSS~-REFERENCES
Definitions
Pergon § 56
Pergonal representative § 58
Property § 62
Effect of court authorization or approval § 9612
Transfer or conveyance pursuant to court order § 7411

Note. The new Estate and Trust Code should contain a general
provision like Section 9612 of the draft statute concerning the effect
of an order when it becomes final and perhaps also a provision that
probate orders are prima facie evidence of the correctness of the
proceedings (to cover such matters as notice of hearing and other
procedural matters).

Are the provisions of Section 9612 and 7411(d) adequate to replace
the language of former Section 853 that is not continued? See Wood V.
Roach, 125 Cal. App. 631, 639, 14 P.2d 170 (1931); Fletcher v. Superior
Court, 79 Cal. App. 468, 473-74, 250 P. 195 (1926); 7 B. Witkin,
Summary of Californis Law Wills and Probate § 234, at 5742 (8th ed.
1974); Evid., Code §§ 639, 666.

CHAPTER 12. PURCHASE OF ESTATE PROPERTY BY PERSONAL REPRESENTATIVE

Min. 5/86-3d
Min. 7/86-rm

*06/02

§ 9880, Prohibjition against purchase of estate property or claim

against eastate

9880. Except as provided in this chapter, no personal
representative may purchase any property of the egtate, or any claim
against the estate, directly or indirectly, nor be interested in any
such purchase,

Comment, Section 9880 restates the first portion of the first
paragraph of former Probate Code Section 583 without substantive change.
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CROSS-REFERENCES
Definitions
Personal representative § 58
Property § 62

Min. 5/86-3jd

*09/11/86
§ 9881, Purchase with consent of all helrs or devisees

9881, Upon a petition filed wunder Section 9883, the court may

make an order under this section authorizing the perscnal
representative to purchase property of the estate if all of the
following requirements are satisfied:

(a) Written consent to the purchase is signed by (1) all known
devisees of the property which is proposed to be sold to the personal
representative 1f the decedent died testate or (2) all of the
decedent's heirs if the decedent died intestate.

{b) The written consents are filed with the court.

{c) The purchase is shown to be to the advantage of the estate.

Comment., Section 9881 is new.

CROSS—-REFERENCES
Definitions
Devisee § 34
Helirs § 44
Personal representative § 58

Property § 62
Will § 88

Min. 5/86-jd
*06/02/86

2, Purchage where authorize W

9882, TUpon a petition filed under Section 9883, the court may
make an order under this section authorizing the perscnal
representative to purchase property of the estate if the will of the
decedent authorizes the personal representative to purchase the
property.

Comment., Section 9882 supersedes the first portion of the third
paragraph of former Probate Code Section 583 which provided that the
prohibition against purchase by the personal representative did not
prohibit the purchase of property of the estate by the personal
representative pursuant to the will of the decedent.
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CROSS-REFERENCES
Definitions
Personal representative § 58
Property § 62

Will § 88
Min. 5/86-3jd
Min, 7/86-3jd
*08/27/86

988 Petition for order under Section 1 or 938582

9883. (a) The personal representative may file a petition
requesting that the court make an order under Section 9881 or 9882,
The petition shall set forth the facts upon which the request for the
order is based.

(b) FNotice of the hearing on the petition shall be given for the
peried and in the manmer required by Sections [1200.5] to all of the
following:

(1) All heirs and devisees known to the petitioner, whether or not
they have requested special notice or given notice of appearance,

(2) All other persons described in Section [1200.5].

(c) If the court is satisfied that the purchase should be
authorized, the court shall make an order authorizing the purchase upon
the terms and conditions specified in the order, and the personal
representative may execute a conveyance or transfer according to the
terms of the order. Unless otherwise provided in the will or in the
consents referred to in Section 9881 or in the order of the court, the
sale of the property shall be made in the same manner as other egtate
property of the same nature.

Comment, Subdivision (a) of Section 9883 continues the substance
of the first sentence of former Probate Code Section 851 which was made
applicable to purchases by the personal representative of estate
property by the last sentence of former Probate Gode Section 583.

Subdivision (b) continues the substance of the portion of the last
sentence of former Probate Code Section 583 relating to notice.

The first sentence of subdivision (c) continues the substance of
the last portion of the first sentence of former Probate Code Section
852 and the first portion of the second sentence of former Probate Code
Section 853. These provisions were applied to purchases by the
personal representative of estate property by the last sentence of
former Probate Code Section 583. The second sentence of subdivision
{¢) is new.

Only the personal representative may petition under Section 9883.
An interested person may neither petition under Section 9883 nor
petition for instructions under Section 9611.
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CROSS-REFERENCES

Clerk to set petition for hearing § 7202
Definitions

Devige § 32

Helrs § 44

Person § 56

Personal representative § 58
Effect of court authorization § 9612
Petition to be verified § 7203
Proof of giving of notice § 7308
Transfer or conveyance pursuant to court order § 7411

Nole. The notice provision of this section will be reviewed when
the general notice provisions are drafted.

Note. A provision should be added #o the Independent
Administration of Estates Act to make clear that the personal
representative must obtain court authorization to purchase estate

properiy.

Min, 5/86-jd
*06/02/86

9884, Purchase pursuant to contract of decedent to sell
9884. This chapter does not prohibit the purchase of property of
the estate by the personal representative pursuant to a contract in
writing made during the lifetime of the decedent if the contract is one
that can be specifically enforced and the requirements of Chapter 11
{(commencing with Section 9860) are satisfied.

Comment. Section 9884 restates the last portion of the third
paragraph of former Probate C(ode Section 583 without substantive
change. An order authorizing the personal representative to purchase
property pursuant to a contract of the decedent to sell the property is
obtained under Chapter 11 (commencing with Section 9860), not under
this chapter. See also Section 9860(a)(1), (2).

GROSS-REFERERCES
Definitions
Personal representative § 58
Property § 62

Min, 5/86-3d
*06/02/86

Option to purchage given jin wil
9885. This chapter does not prevent the exercise by the personal
representative of an option to purchase property of the estate given in
the will of the decedent if the requirements of Chapter 17 {commencing
with Section 9980) are satisfied.
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Comment. Section 9885 restates the second paragraph of former
Probate Code Section 583 without substantive change. An order
authorizing the exercise by the personal representative of an option to
purchase property of the estate is obtained under Chapter 17
(commencing with Section 9980), not under this chapter. Under Section
9980, the decedent's will must have been duly admitted to probate.

CROSS-REFERENCES
Definitions
Fersonal representative § 58
Property § 62 '
Will § 88

CHAPTER 13. DEDICATION OR CONVEYANCE FOR STREET OR
HIGHWAY PURPOSES OR OF RASEMENT OR ACCESS RIGHT

Min. 5/86-3d
*06/02/86
edication or conve f real property or eagemen h

or without consideration

9900. If it is to the advantage of the estate and in the best
interest of the interested persons, the personal representative, after
authorization by order of the court made pursuant to this chapter and
upon such terms and conditions as the court may prescribe, may do any
of the following either with or without consideration: '

(a) Dedicate or convey real property of the estate [or an interest
therein] for any purpose to any of the following:

(1) This state or any public entity in this state.

(2) The United States or any agency or instrumentality of the
United States.

(b) Dedicate or convey an easement over real property of the
estate to any person for any purpose.

(c) Convey, release, or relinguish to this state or any public
entity in this state any access rights to any street, highway, or
freeway from any real property of the estate.

{d) Consent as a lienholder to a dedication, conveyance, release,
or relinquishment under subdivision (a), (b), or {(c) by the owner of
property subject to the lien.

Comment, Section 9900 restates a portion of former Section 587
with the following changes:

(1) Language is added to recognize that the court may prescribe
terms and conditions 1n its order.

(2) Subdivision (d), a new provision drawn from Section 2556
(guardianship and conservatorship), is added.
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{3) In the introductory clause, the language "advantage of the
estate and in the ©best interest of the interested persons" is
substituted for the former language "advantage, benefit, and best
interest of the estate, and those interested therein." This change is
nonsubstantive,

The perscnal representative 1is required to exercise the power
granted by this section (by filing a petition with the court) to the
extent that ordinary care and diligence requires that the power be
exercised, See Section 9600(b). As to the effect of court
authorization or approval, see Section 9612.

CROSS-REFERENCES

Definitions

Interested perscn § 48

Person § 56

Personal representative § S8

Real property § 68
Effect of court authorization § 9612
Transfer or conveyance pursuant to court order § 7411

COMPARABLE PROVISIONS
Guardianship-conservatorship § 2556

¥ote. Should the guardianship and consecrvatorship law provisions
(Section 2556 be conformed to Section 99007

*06/02/86
§ 9901. Petition; notice of hearing

9601. (a) The personal representative or any interested person
may flle a petition for an order pursuant to this chapter.

(b) Notice of the hearing on the petition shall be given for the
pericd and in the manner required by Section [1200.5].

Comment. Section 9901 restates a portion of former Probate Code
Section 587 without substantive change.

CROSS~-REFERENCES
Clerk to set matter for hearing § 7202
Definitions
Interested person § 48
Personal representative § 58
Petition must be verified § 7203
Proof of giving notice § 7308

Nole. The notice provision of subdivision (b) will be reviewed
when the general notice provisions are drafted.
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CHAPTER 14. EXCHARGE OF PROPERTY

Min. 5/86-jd

*06/02/86
§ 9920, Court authorizatjon for exchange

8920. If it is to the advantage of the estate to exchange
property of the estate for cother property, the personal representative
may, after authorization by order cof court obtained under this chapter
and upon such terms and conditions as may be imposed by the court,
exchange the preoperty for the other property. The terms and conditions
prescribed by the court may include the payment or receipt of part cash
by the personal representative.

Comment., Section 9920 restates a portion of the first sentence of
former Section 860 without substantive change. The language "advantage
of the estate” is substituted for the former language "advantage or
best interests of the estate." This change is nonsubstantive,

The personal representative is required to exercise the power
granted by this section (by filing a petition with the court) to the
extent that ordinary care and diligence requires that the power be
exercised. See Sectlon 9800(b). As to the effect of court
authorization or approval, see Section 9612.

CROSS-REFERENCES
Effect of court authorization § 9612
Definitions
Personal representative § 58
Property § 62

COMPARABLE PROVISION
Guardianship-conservatorship § 2557

Min. 5/86-jd
X D2
§ 9921, Petition

9921, To obtain an order wunder this chapter, the personal
representative or any interested person shall file a petition showing
that the exchange would be to the advantage of the estate.

Comment. Section 9921 restates a portion of the first sentence of
former Probate Code Section 860 without substantive change. The phrase
"advantage of the estate" 1is substituted for the former phrase
"advantage or best iIinterests of the estate.” This change 1is
nonsubstantive.
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CROSS~REFERENCES
Definitions
Interested person § 48
Personal representative § 58
Verification required § 7203

COMPARABLE PROVISIORS
Guardianship-conservatorship § 2557

Min, 5/86-jd
*06/
§ 9922, HNotice of hearing

9922, (a) ZExcept as provided in subdivision (b), notice of the
hearing on the petition shall be given for the period and in the manner
required by Section [1200.5].

{(bY If the petition is for authorization to exchange stocks,
bonds, or other securities as defined in Section {771] for different
stocks, bonds, or other securities, the court, upon a showing of good
cause, may order that the notice be given for a shorter period or that
the notice be dispensed with. The order provided by this subdivision
may be made ex parte.

Comment, Section 9922 restates the second and third sentences of

former Probate Code Section 860 without substantive change.

: CROSS-REFERENCES

Clerk to set matter for hearing § 7202

Power of judge at chambers § 7061

Proof of giving notice § 7308

Securities, sale or surrender for redemption or conversion § 10200

COMPARAELE PROVISIORS
Guardianship-conservatorship § 2557

Note. The notice provisions of this section will be reviewed when
the general notice provisions are drafted.

CHAPTER 15. LEASES

Min. 5/86-jd
*06/02/86
4 cagses permitted w ut court authorization
9940, If it is to the advantage of the estate, the personal

representative may lease real property of the estate without
authorization of the court in either of the following cases:
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{a) Where the rental does not exceed one thousand five hundred
dollars ($1500) a month and the term does not exceed one year.

{b) Where the lease is from month to month, regardless of the
amount of the rental.

Comment, Section 9940 supersedes former Probate Code Section
844, The personal representative may act under Section 9940 without
prior court authorization, but the personal representative must
exerclise ordinary care and diligence in determining whether or mnot to
lease the real property and In the leasing of the property. See
Section 9600. The personal representative may seek approval from the
court under Section 9941 if in doubt as to the appropriate action to
take, As to the effect of court authorization, see Section 9612,

Subdivision (a) of Section 9940 increases the maximum rental under
former Probate Code Section 844 from $250 a month to $1,500 a month,
Court supervision for leases for less than §1,500 a month adds 1little
protection to the estate, since overbids on these leases are rare and
the one-year maximum limit on the lease term assures that the lease
will terminate before or soon after distribution of the average
estate. See Review of 1953 Code Legislation, 38 St. B.J. 601, 777
(1963). If the lease gives the lessee an option to extend the lease
beyond a one-year term, court approval of the lease is required. See
also Section 9942,

CROSS-REFERENGCES
Definitions
Personal representative § 58
Real property § 68

COMPARABLE PROVISIONS
Guardianship-conservatorship § 2555

Min. 5/86-jd
*06/02/86
§ 9941, Court authorization for lease

9941, The personal representative may lease real property of the
estate after authorization by order of court obtained wunder this
chapter upon a showing that the proposed lease 1s to the advantage of
the estate.

Comment., Section 9941 restates former Probate Code Section 840
without substantive change. The portion of former Section 840
permitting the court to make orders "as often as the occasion therefor
shall arise in the administration of the estate"” has been omitted as
unnecessary, since there is no limit under this chapter on the number
of times an order may be obtained., As to a lease that includes an
option to purchase real property of the estate, see Section 9942,

The personal representative 1s required to exercise the power
granted by this section (by filing a petition with the court) to the
extent that ordinary care and diligence requires that the power be
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exercised. See Section 9600(b). As to the effect of court
authorization or approval, see Section 9612,

CROSS-REFERENCES
Definitions
Personal representative § 58
Real property § 68

GCOMPARABLE PROVISIORS
Guardianship-conservatorship § 2555

Min. 5/86-3d

*06/02/86
42 Leage with option to pu se

9942, (a) PFor the purpeses of this chapter, "lease"” includes,
without limitation, a lease that includes an option to purchase real
property of the estate,

(b) If the proposed lease includes an option te purchase real
property of the estate, a petition for an order authorizing the lease
shall be filed under this chapter but the applicable provisions for
court approval in both this chapter and in Chapter 16 (commencing with
Section 9960) apply tc the execution of the lease.

Comment. Section 9942 restates former Probate Code Section 845
without substantive change.

CROSS-REFEREKCES
Definitions
Real property § 68

Min. 5/86-jd
* 02
§ 9943, Petition for order

9943, (a) To obtain an order under this chapter, the personal
representative or any interested person shall file a petition
containing all of the following:

(1) A general description of the real property proposed to be
leased.

(2) The term, rental, and general conditions of the proposed lease.

(3) A showing of the advantage to the estate to accrue from giving
the lease.

(b) If the lease 1s proposed to be for a term longer than 10
years, the petition shall also state facts showing the need for the

—83-



longer lease and its advantage to the estate and its benefit to the
interested persons.

Comment . Subdivision (a) of Section 9943 restates the first
sentence of former Prohbate Code Section 841 without substantive
change. Subdivision (b) restates a portion of the first sentence of
former Probate Code Section 842.1 without substantive change.

CROSS-REFERENCES

Clerk to set matter for hearing § 7202
Definitions

Interested person § 48

Personal representative § 58

Real property § 68
Terms and conditions of lease §§ 9946, 9947
Verification required § 7203

Min, 5/86-jd
Min. 7/86-3d

*D6/02/86
§ 9944, Notice of hearing

9944, (a) Notice of the hearing on the petition shall be given
for the period and in the manner required by [Sections 1200 and 1200.5].

{b) Rotice of the hearing on the petition also shall be given for
the period and in the manner required by Section [780], but this notice
is not required if the will authorizes or directs the personal
representative to lease property.

{e) If the lease is proposed to be for a term longer than 10
years, the petitioner shall [also mail notice of the hearing at least
20 days before the hearing to the persons named as devisees under the
decedent's will or, in an intestacy proceeding, to the persons named as
heirs whose names and addresses appear in the estate proceeding].

Comment, Subdivisions (a) and (b) of Section 9944 restate a
portion of the second sentence and all of the third sentence of former
Probate Code Section 841 without substantive change.

Subdivision (c) restates the second sentence of former Probate
Code BSection 842.1 without substantive change. The authority under
former Section 8£42,1 for the court tec require additional mnotice is
omitted as unnecessary in view of the general provision which gives the
court this authority. See Section [1204].
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CROSS-REFERERCES

GClerk to set matter for hearing § 7202
Definitions

Devisee § 34

Heirs § 44

Property § 62

Will § 88
Proof of giving notice § 7308

COMPARABLE PROVISIORS
Guardianship-conservatorship § 2553(b)

Note. The notice provisions will be reviewed when the general
notice provisions are drafted. The 20-day period in subdivision (c)
will be reviewed when the general notice provisions a&re drafied.
Perhaps the notice period should be 10 days to conform to the notice
period generally required. Compare subdivision (b) of Section 9963
with subdivision {c) of Section 9944.

Min. 5/86-jd
206/02/86

4 He order

5945, (a) At the hearing, the court shall entertain and consider
any other offer made in good faith at the hearing to lease the same
property on more favorable terms.

{b) If the court is satisfied that it will be to the advantage of
the estate, the court shall make an order authorizing the personal
representative to make the lease to the person and on the terms and
conditions stated in the order. The court shall net make an order
authorizing the personal representative to make the lease to any person
other than the lessee named in the petition unless the cffer made at
the hearing is acceptable to the personal representative.

Comment , Section 9945 restates the first sentence of former
Probate Code Section 842, and a portion of the first sentence of former
Probate Code Section 842.1, without substantive change. The portion of
former Section 842 providing that "the court shall hear the petition
and any objections thereto that may have been presented” has been
omitted as unnecessary.

CROSS-REFERENCES

Definitions

Person § 56

Personal representative § 58

Property § 62
Effect of court authorization or approval § 9612
Terms and conditions of lease §§ 9946, 9947
Transfer or conveyance pursuant to court order § 7411
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COMPARABLE PROVISIONS
Guardianship-conservatorship § 2553

Min. 5/86-jd
*0 2
§ 9946, Terms and conditions of leases

9946. {a) Subject to Sectlon 9947, an order authorizing the
execution of a lease shall set forth the minimum rental or royalty and
the period of the lease,

{(b) The order may authorize other terms and conditions of the
lease, including, with respect to a lease for the purpose of production
of minerals, oil, gas, or other hydrocarbon substances, any of the
following:

{1) A provision for the payment of rental and royalty td a
depositary.

{2) A provision for the appointment of a commonh agent toc represent
the interests of all the lessors.

{3) A provision for the payment of a compensatory royalty in lieu
of rental and in lieu of drilling and producing operations on the land
covered by the lease.

{4) A provision empowering the lessee to enter into any agreement
authorized by Section 3301 of the Public Resources Code with respect to
the land covered by the lease,

{5) A provision for pooling or unitization by the lessee.

{c) If the lease covers additional property owned by other persons
or an undivided or other interest of the decedent less than the entire
ownership in the property, the order may authorize the lease to provide
for division of rental and royalty in the proportion that the land or
interest of each owner bears to the total area of the land or total
interests covered by the lease.

Comment, Section 9946 restates a portion of the second and the
third and fourth sentences of former Probate Code Section 842 without
substantive change. As to the maximum term of the lease, see Section
9947,

CROSS—REFERENCES
Definitions
Person § 56
Property § 62
Maximum term of lease § 9947
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GOMPARAELE PROVISIORS
BGuardianship-conservatership § 2554

Min. 5/86-jd

*06/02/86
4 Maximum term of lease

9947. (&) Except as provided in this section, the pericd of the
lease shall be for such time as the court may authorize.

(b) Except as provided in subdivisions (c¢) and {(d), the court
ghall not authorize a lease for longer than 10 years if any helr or
devisee who has an interest in the property to be leased objects at the
hearing.

{e) If the lease is for the purpose of production of minerals,
oil, gas, or other hydrocarbon subatances, the court may authorize that
the lease be for a fixed period and any of the following:

{1} S0 long thereafter as minerals, oil, gas, or other hydrocarbon
substances are produced in paying quantities from the property leased
or mining or drilling operations are conducted therecn.

{2) If the lease provides for the payment of a compensatory
royalty, so long thereafter as such compensatory royalty 1s paid.

{3) If the land covered by the lease is included in an agreement
authorized by Section 3301 of the Publie Resources Code, so long
thereafter as oil, gas, or other hydrocarbon substances are produced in
paying quantities from any cof the lands included in any such agreement
or drilling operations are conducted thereon.

(d} If the lease is for the growing of asparagus, the court may
authorize the lease for a period longer than 10 years.

Comment , Subdivisions {(a) and (b} of Section 9947 continue
without substantive change the portion of the second sentence of former
Probate Code Section 842 that concerned the period of the lease and
third sentence of former Probate Code Section 842.1.

Subdivision (c) continues the fifth sentence of former Probate
Code Section 842 without substantive change. Subdivision {d) continues
a portion of the second sentence of former Probate Code Section 842
without substantive change. Except ags provided in subdivisions (c) and
{(d), the court may not authorize a lease for longer than 10 years if
any heir or devisee who has an interest in the property to be leased
objects at the hearing.
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CROSS-REFERENCES
Definitions
Devisee § 34
Heirs § 44
Property § 62

COMPARABLE PROVISIONS
Guardianship-conservatorship § 2554

Min. 5/86-jd
Min., 7/86-jd
*08/27/86
§ 9948, Effectiveness of lease

9948, (a) A lease made pursuant to an order obtained under this
chapter is effectual to demise and let the premises described in the
order at the rent, for the term, and upon the conditions prescribed in
the order.

(b) Jurisdiction of the court to administer the estate of the
decedent shall be effectual to vest the court with jurisdiction to make
the order for the lease. This jurisdiction shall conclusively inure to
the benefit of the lessee and the lessee's heirs and assigns.

(c) Ro omission, error, or irregularity in the proceedings under
this chapter shall impair or invalidate the proceedings or the lease
made pursuant to an order made under this chapter.

Comment, Section 9948 restates the second, third and fourth
sentences of former Probate Code Section 843 without substantive change.

The following provisions of former law are not continued:

(1} The last sentence of former Probate Code Section 842 (™A
certified copy of the order shall be recorded in the office of the
recorder of every county in which the leased land or any portion
thereof lies."),

(2) The first sentence of former Probate Code Section 843 ("The
executor or administrater shall execute, acknowledge and deliver the
lease as directed, setting forth therein that it is made by authority
of the order, giving the date of the order.").

Section 9948 does not deal with the rights of the lessee and a
subsequent lessee or purchaser of the property except to the extent
that the section protects the lessee from a claim by a third party that
there was an omission, error, or irregularity in the proceedings under
this chapter; Section 9948 is limited to defining the relationship
between the personal representative and the beneficiaries and creditors
of the estate, the relationship between the persomnal representative and
the lessee, and the relationship between the personal representative
and the court from which the personal representative derives his or her
autherity. The lessee may want to cause the order authorizing the
lease to be recorded so that constructive notice of the lease will be
given to subsequent lessees or purchasers of the leased property. See
Section (right to record order affecting real property of the
estate}.
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CROSS—-REFERENCES
Definitions
Heirs § 44

COMPARABLE PROVISIONS
Guardianship-conservatorship § 2553

Hote The last paragraph o he GComment states what the staff

believes ig the intent of the Commiasion with respect to this section,
Does the Comment curatel eflect Commis ntent Does th

Comment accurately reflect the effect of the text of the section?

CHAPTER 16. GRANTING OPTION TO PURCHASE REAL PROPERTY

Min. 5/86-jd

*06/02/86
§ 9960, Authority to grant option

9960. After authorization by order of court obtained under this
chapter, the personal representative may grant an option to purchase
real property of the estate for a periocd within or beyond the period of
administration,

Comment. Section 9960 restates the first sentence of former
Probate Code Section 584.3 without substantive change. The option must
set forth therein that it is made by authority of the order authorizing
or directing the personal representative to grant the option, giving
the date of the order, and a certified copy of the order authorizing
the granting of the option must be recorded. See Section 7411 and
Comment thereto. As to the effect of the granting of the option
pursuant to the court order, see Section 7411(d).

The personal representative is required to exercise the power
granted by this section (by filing a petition with the court) to the
extent that ordinary care and diligence requires that the power be
exercised. See Section 9600(b). As to the effect of court
authorization or approval, see Section 9612,

CROSS-REFERENCES

Definitions

Personal representative § 58

Real property § 68
Effect of court authorization or approval § 9612
Effect of transfer pursuant to court order § 7411
Option to purchase given in will § 9980
Verification required § 7203
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Min. 5/85-3jd
Min. 7/86-3d
x08/27/86
§ 9961, Petition

9961. To obtain an corder under this chapter, the personal
representative shall file a petition containing all of the following:

(a) A description of the real property.

(b) The terms and conditions of the proposed option.

(c) A showing of the advantage to the estate to accrue from the
granting of the option.

Comment. Section 9961 restates subdivision (a) of former Probate
Code Section 584.3 without substantive change. Only the personal
representative may file a petition under this section. An interested
person may neither petition under this section nor petition for
instructions under Section 9611.

CROS5S-REFERENCES
Clerk to set matter for hearing § 7202
Definitions
Personal representative § 58
Real property § 68
Verification required § 7203

Min. 5/86-jd
*06/02/86

9962. Minimum purchase price
9962. The purchase price of the real property subject to the
option shall be at least 90 percent of the appraised value of the real
property. The appralsal shall be one made by a probate referee within
one year pricr to the filing of the petition.

Comment. Section 9962 restates subdivision (b) of former Procbate
Code Section 584.3 without substantive change except that a requirement
that the appralsal be made within one year prior to the filing of the
petition has been substituted for the former requirement that the
appraisal be made within 90 days prior to the filing of the petition.
This substitution makes Section 9962 consistent with the requirement of
Section 10309(a)(1l) (minimum price for private sale of real property).

The requirement of Section 9962 that the purchase price be at
least 90 percent of appralsed value is consistent with the general
provision prescribing the minimum price for private sales of real
property. See Section 10106.

CROSS-REFERENCES

Definitions
Real property § 68
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Min. 5/86-jd
*06/02/86
§ 9963, Notice of hearing

9963. (a) Notice of the hearing on the petition shall be given
for the pericd and in the manner provided in Sections [1200 and 1200.5].

(b} The personal representative shall alsc cause notice of the

hearing to be mailed at least 10 days before the hearing, postage
prepald, to all heirs and devisees [of the decedent who are lmown to
the perscnal representative, addressed tc them at thelr respective post
office addresses].

Comment. Section 9963 restates subdivision {(c¢) of former Probate
Code Section 584.3 without substantive change.

CROSS-REFERENCES
Clerk to set matter for hearing § 7202 :
Definitions
Devizsee § 34
Heirs § 44
Personal representative § 58
Proof of giving notice § 7308

Note. Portions of subdivision (b) may go in a general provision
{10 days for mailed notice; how mailed notice is addressed). Compare
subdivision (b) of Section 9%63 with subdivision (c) of Section 9944,

Min. 5/86-jd
*06/02/86
§ 9964, Order

9964. (a) The court shall make an order authorizing the personal
representative to grant the option upon the terms and conditions stated
in the order if the court is satisfied as to all of the following:

{1) Good reason exists to grant the option and granting the option
will be to the advantage of the estate.

{2) It does not appear that a higher offer with respect to the
purchase price of the real property subject to the option may be
obtained. An offer is a higher offer with respect to purchase price
only if the offer satisfles the requirements of Section 10311 governing
increased bids in real property sales.

(3) It does not appear that a better offer with respect to the
terms of the option may be obtained. An offer is a better offer with
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respect to the terms of the option only if the offer is materially more
advantageous to the estate,

(b) A higher offer made either for cash or on credit, whether on
the same or different credlt terms, or a better offer, shall be
considered only if the personal representative Iinforms the court in
person or by counsel, before the court makes its order authorizing the
granting of the option, that the offer is acceptable.

Comment. Section 9964 restates the second, third, and fourth
gsentences of subdivision (d) of former Probate Code Section 584.3
without substantive change. A certified copy of the order must be
recorded in each county where any portion of the real property is
located. See Section 7411 and Comment thereto.

CROSS-REFERENCES
Definitions
Personal representative § 58
Eeal property § 68
Effect of court authorization or approval § 9612
Transfer or conveyance pursuant to court order § 7411

Min., 5/86-jd

*) 2
0 o e tice o erc ecorded

9965. An option granted pursuant to an order made under this
chapter, whether within or beyond the administration of the estate, is
subject to Chapter 4 (commencing with Section 884.010) of Title 5 of
Part 2 of Division 2 of the Civil Code.

Comment. Section 9965 restates the second sentence of subdivision
(e) of former Probate Code Section 584.3 without substantive change.

CHAPTER 17. OPTION TO PURCHASE GIVEN IN WILL

Min. 5/86-3d

Option to chase given in will
9980. (a) When an option to purchase real or personal property is
given in a will, the person given the option has the right to exercise
the option at any time within the time limits provided by the will.
For the purposes of this section, if a time limitation in the will is
measured from the death of the testator, that time shall be extended by
the period between the testator's death and the issuance of letters
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testamentary or of administration with the will annexed or by six
months, whichever is the shorter period.

{b) When an option to purchase real or personal property is given
in a will admitted to probate, the court may make an order directing
the personal representative to transfer or convey the property to the
person given the option upon compliance with the terms and conditions
stated in the will.

Comment, Sectlon 9980 continues subdivision (a) and a portion of
the first sentence of subdivision (b) of former Probate Code Section
854 [as amended by AB 2625] without substantive change.

GCROSS~-REFERERCES

Definiticns

Person § 56

Personal representative § 58

Real property § 68

Will § 88
Effect of court authorization or approval § 9612
Tranafer or conveyance pursuant to court order § 7411

Min. 5/86-jd

*06/01/86
1, Fili f pe on: pergons who may file; time fo 111

9981, (a) To obtain an order under this chapter, the personal
representative or the person given the option to purchase the property
shall file a petition within any time limits provided in the will.

(b) Subject to subdivision {c), if the option given in the will is
exercisable vnder the terms of the will after the time that the estate
would otherwise be closed, the property subject to the option shall be
distributed subject to the option.

{(¢) If the will does not provide a time limit for exercise of the
option, the time limit is one year from the death of the decedent.

Comment., Subdivision (a) of Section 9981 continues a portion of
the first sentence of subdivision {(b) of former Probate Code 3Section
854 [as amended by AB 2625] without substantive change. Subdivisions
(b} and (c) of Section 9981 continue subdivisions (¢) and (d) of former
Probate Code Section 854 [as amended by AB 2625] without substantive
change.
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CROSS-REFERENCES

Clerk to set matter for hearing § 7202
Definitions

Person § 56

Personal representative § 58

Property § 62

will § 88
Verification required § 7203

Min, 5/86-jd

*06/01/86
§ 9982, HNotice of hearing

9982. Notice of the hearing on the petition shall be given for
the period and in the manner required by [Section 1200.5].

Comment, Section 9982 continues the third sentence of subdivision
(b) of former Probate Code Section 854.

CROSS-REFERENCES
Clerk to set matter for hearing § 7202
Verification required § 7203

Note. The notice provision in brackets will be reviewed when the
general notice provigions are drafted.

Min. 5/86-jd

*06/01
tection r creditors

9983. The court shall not make an order under this chapter unless
one of the following reguirements is satisfied:

(a) The court determines that the rights of creditors will not be
impaired by the making of the order.

(b) The court requires a bond in an amount and with such surety as
the court shall direct or approve.

Comment, Section 9983 restates the fourth sentence of subdivision
(b) of former Probate Code Section 854 [as amended by AB 2625] without
substantive change.

CROSS-REFERERCES
Definitions
Court § 29
Granting of option to purchase real property §§ 9960-9966
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CHAPTER 18. SALES

Article 1 General Provisions

Min. 5/86-jd
*06/03/86
§ 10000, When estate property may be sold

10000. The personal representative may sell real or personal
property of the estate in any of the following cases:

{a) VWhen the sazale 1s mnecessary to pay debts, devises, family
allowance, expenses of administration, or taxes.

{b) When the sale is to the advantage of the estate and in the
best interest of the interested persons.

{c) When the property is directed by the will to be sold.

{d) ¥When authority is given in the will to sell the property.

Comment, Subdivisions (a) and (b) of Section 10000 restate a
portion of the second sentence of former Probate Code Section 754
without substantive change.

The reference to "taxes" has been added to subdivision (a) of
Section 10000, consistent with the 1ikely construction of former
Section 754. See Hudner, Sales of Estate Property, in 1 Califormnia
Decedent Estate Administration § 14.3, at 504 (Cal. Cont. Ed., Bar 1971).

The phrase "to the advantage of the estate and 1n the best
interest of the interested persons” has been substituted in subdivision
{(b) of Section 10000 for the phrase "for the advantage, benefit, and
best interests of the estate and those interested therein" which was
used In former Probate Code Section 754. This substitution makes no
substantive change in the provision.

Subdivisions (c) and {d) restate pertions of the first sentence of
former Probate Code Section 757 without substantive change.

The personal representative 1s required to exercise the power
granted by this section to the extent that ordinary care and diligence
requires that the power be exercised and may not exercise the power to
the extent that ordinary care and diligence requires that the power not
be exercised. See Section 9600(b). As to the effect of court
authorization or approval, see Section 9612,
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CROS3-REFERENCES

GCourt order regquiring sale § 10001
Damages for neglect or misconduct in sale § 10380
Definitions

Devise § 32

Interested person § 43

Personal representative § 58

Property § 62

Real property § 68

wWill § 88
Independent administration

Authority not limited § 9640

Authorization § 10500
Limitaticon of actions for recovery of property § 10382
Ligquidated damages for fraudulent sale of real property § 10381

Min. 5/86-jd
*06/03/86
§ 10001, Court order requiring sale of property

10001, {(a) If the personal representative neglects or refuses to

sell the property, any interested person may petition the court for an
order requiring the personal representative to sell real or personal
property of the estate in any of the following cases:

(1) When the sale is necessary to pay debts, devises, family
allowance, expenses of administration, or taxes.

{(2) When the sale is to the advantage of the estate and in the
hest interest of the interested persons,

(3) When the property is directed by the will to be mold.

(b) Notice of the hearing on the petition shall be given for the
period and in the manner required by Section {1200.5].

{c) Notice of the hearing on the petition also shall be given to
the personal representative [by citation] served at least five days
hefore the hearing.

Comment, Section 10001 restates former Probate Code Section 758,
without substantive change except for the addition of subdivision (b)
which is new,

The reference to "taxes" has been added to subdivision (a)(l)},
consistent with the addition of "taxes” to subdivision (a) of Section
10000. See the Comment to that section.

The phrase "to the advantage of the estate and in the ©beat
interest of the interested persons" has been substituted in subdivision
(a)(2) of Section 10001 for the phrase "for the advantage, benefit, and
best interests of the estate and those interested therein" which was
used in former Probate Code Section 758. This substitution makes no
substantive change and makes subdivision (a)(2) of Section 10001
consistent with subdivision {b) of Section 10800,
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CROSS-REFERENCES

Clerk to set matter for hearing § 7202
Compliance with directions in will § 10002
Definitions

Devige § 32

Interested person § 48

Personal representative § 58

Preoperty § 62

Real property § 68

Will § 88
Effect of court authorization or approval § 9612
Giving notice by citation §§ [1206, 1207]
Proof of giving notice § 7308
Verification required § 7203

Note. The notice provision of subdivision (b) will be reviewed
when the general notice provisions are drafted. Subdivision (c¢) also
will be reviewed when the general notice and citation provisions are
drafted.

Min. 5/86-jd
Min. 7/86-3d

*06/03/86
§ 10002, Directions in will as to mode of selling or property to be
sold

10002, ({a} Subject to subdivision (b)), 1f directions are given in
the will as tc the mode of selling or the particular property to be
so0ld, the perscnal representative shall comply with those directions.

{b) If the court determines that it would be to the advantage of
the estate and In the best 1interest of the interested persons, the
court may make an order relieving the personal representative of the
duty to comply with the directions in the will. The order shall
specify the mode and the terms and conditions of selling or the
particular property to be scld, or both. The personal representative
or any interested person may file a petition for an order under this
subdivision. FKFotice of the hearing on the petition shall be given for
the period and in the manner provided in Section [1200.5].

Comment. Subdivision {(a) of Section 10002 continues the last
sentence of former Probate Code Section 757 without substantive change,

Subdivision (b) is new. This subdivision permits the court the
dispense in whole or in part with the directions given in the will
where good cause 1s shown why the personal representative should not be
required to comply with the directions. The court may make an order
under suvbdivision (b), for example, where the property directed to be
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s0ld to pay the decedent's debts has greatly increased in value since
the will was executed and there is sufficient cash in the estate to pay
the debts and paying the debts with the cash would not adversely affect
any of the interested persons. Or the court may determine that the mode
of selling directed in the will 18 not appropriate under the
circumstances existing at the time the property is to be scld.

CRO35-REFERENCES

Clerk to set matter for hearing § 7202
Definitions

Interested person § 48

Personal reprementative § 58

Property § 62

Will § 88
Effect of court authorization or approval § 9612
Proof of giving notice § 7308
Verification required § 7203

Note. The notice provision in the last sentence of subdivision
{b) will be reviewed when ithe general notice provisions are drafted.

Min. 5/86-jd

*06/03/86
10003, Discretion of personal representative as to property to be

sold and mode of gelling

10003. Subject to Article 5 (commencing with Section 6190) of
Chapter 5 of Part 1 of Division 6 and to Sections 10001 and 10002, if
estate property is required or permitted to be sold, the personal
representative may:

{(a) Use his or her discretion as to which property, real or
personal, to sell first.

{b) Sell the entire interest of the estate in the property or any
lesser interest or estate therein.

{c) Sell the property either at public auction or private sale.

Comment. Subdivision {(a) of Section 10003 restates the first
sentence and a portion of the second sentence of former Probate Code
Section 754 without substantive change except that the former provision
provided that there shall be no priority between personal and real
property in selling property "to pay debts, legacies, family allowance
or expenses." Subdivision (a) of Section 10003 applies without regard
to the reason that causes the property to be sold. For the rules of
abatement, see Sections 6190-6194.

Subdivision {(b) restates the third sentence of former Probate Code
Section 754 without substantive change.

Subdivision {c) restates a portion of the second sentence of
former Probate Code Section 754 and a portion of the first sentence of
former Section 757 without substantive change.
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CROSS-REFERENCES
Compliance with directions in will § 10002
Definitions
Personal representative § 538
Property § 62
Real property § 68
Sale of assets of estate as unit § 10004

Min. 5/86-jd
*06/03/86

10004, Sale of assets ether real o onal, as a unit

10004. <{a) When the personal representative determines in his or
her discretion that, by use or relationship, any assets of the estate,
whether real or personal, constitute a unit for purposes of sale, the
personal representative may cause the property to be appralsed as a
unit.

(b)Y Whether or not the property is appraised as a unit, the
personal representative may sell all the assets described in
subdivision (a) as a unit and under one bid if the court finds the sale
to be to the advantage of the estate.

(c) Fo private sale of the assets as a unit may be made for less
than 90 percent of the sum of the appraised values of the personal
property and the sum of the appraised values of the real property,
appraised separately, or for less than 90 percent of the appraised
value if appraised as a unit.

(d) If the assets to be sold as a unit include any real property,
the sale shall be made in the manner provided for the sale of real
property, and the bid and sale are subject to the limitations and
restrictions established for the sale of real property. If the assets
to be sold as a unit are entirely persocnal property, the property shall
be sold in the manner provided for the sale of personal property.

Comment. Section 10004 restates former Probate Code Section 754.5
without substantive change. The perscnal representative 1s required to
exercise the power granted by this section (by flling a petition with
the court) to the extent that ordinary care and diligence requires that
the power be exercised. See Section 9600(b). As to the effect of
court authorization or approval, see Section 9612.
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CROSS-REFERENCES
Definitions
Personal representative § 58
Property § 62
Real property § 68

Note. Subdivisicn (a) of Section I0004 should be listed in a
cross-reference under the appropriate appraisal provision.

Min. 5/86-3d
*06/03/86

§ 10005, Sale for more or less than appraisement

10005. (a) If any property of the estate is sold for more than
the appraisement, the personal representative shall account for the
[proceeds of sale}l, including the excess over the [appraisement].

(b) If any property of the estate is sold for 1leas than the
[appraigsement] and the sale has been made in accordance with law, the
personal representative is not responsible for the loss,

Comment. Section 10005 restates the last sentence of former
Probate Code Section 920 without substantive change. The language in
subdivision (a) requiring the personal representative to account for
the "proceeds of male” is new, but is consistent with case law, See In
re Estate of Glanelli, 146 Cal. 139, 141, 79 P. 841 (1905).

The language In subdivision (b)) that the perscnal representative
1s not responsihle for a loss where a sale is made "in accordance with
law” replaces the former reference to a sale which is "justly" made,
The new language 1s consistent with case law. See In re Estate of
Guglielmi, 138 Cal, App. 80, 86-88, 31 P.2d 1078 (1934). The new
language embraces both a sale made in accordance with this chapter and
a sale made under the Independent Administration of Estates Act.

See also Sections 9651 {personal representative shall not profit
from increase, nor suffer losg from decrease or destruction without
fault), 10900 (duty to account).

CROSS-REFERENCES
Definitions
Perszonal representative § 58
Property § 62

Note. Consideration should be given to including Section 10005 in
the provisions relating to accounting.
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Article 2, Contract With Agent, Broker, or Auctloneer

Min. 5/86-jd

Mi (] —id
*09/09/86
§ 10150, Contract with_agent or broker

10150. (a) The personal representative may enter into a written
contract with either or both of the following:

(1) A licensed real estate broker, or multiple group of licensed
real estate brokers, to secure a purchaser for any real property of the
estate.

(2) One or more agents OT brokers to secure a purchaser for any
personal property of the estate. If the particular property to be sold
or the particular manner of sale requires that the agent or broker be
licensed, the contract may be made only with an agent or broker that is
s0 licensed.

{b) The contract may provide for payment of a commission out of
the proceeds of sale, but the contract is binding and valid as against
the estate only for such amount as the court allows pursuant to Article
3 (commencing with Section 10160). No 1liabllity of any kind is
incurred by the estate under the contract or a sale unless the sale is
confirmed by the court, except for the obligations of the estate to the
purchaser of personal property as to which title passes pursuant to
Section 10259 without court confirmation or approval. The personal
representative is not personally liable on the contract by reason of
execution of the contract.

{¢) The contract may grant an exclusive right to sell property for
a period not in excess of S0 days if prior to execution of the contract
granting an exclusive right to sell the personal representative ohtains
permission of the court to enter into the contract upon a showing of
necessity and advantage to the estate, The court may grant the
permission when the personal representative is appointed or at any
subsequent time upon ex parte application. The personal representative
may exXecute one or more extensions of the contract granting an
exclusive right to sell property, each extension being for a period not
to exceed 90 days, if for each extension the personal representative
obtains permission of the court upon ex parte application to extend the
contract upon a showing of necessity and advantage to the estate of the

extension.
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Comment. Subdivision (a) of Section 10150 continues a portion of
the first sentence of former Probate Code Section 760 except that the
former reference to a "bona flde agent or broker" is not continued.
Instead, a reference to a v]1icensed real estate broker" is made in
paragraph (1) of subdivision {(a) and the second sentence of paragraph
(2) of subdivision (a) has been added. For various 1licensing
provisions, see Bus. & Prof. Code §§ 5731 (auctioneer), 10000-10602
(real estate brokers); Fin. Code § 22200 (personal preperty brokers);
Health & Safety Code §§ 18006, 18045 (sale of mobilehomes and
manufactured housing).

The first sentence of subdivision (b) continues the last portion
of the first sentence and the fourth sentence of former Probate Code
Section 760 without substantive change. The second sentence of
subdivision (b) continues the last portion of the last sentence of
former Probate Code Section 760 with the addition of the phrase "except
for the obligations of the estate to the purchaser of personal property
as to which title passes pursuant to Section 10259 without court
confirmation or approval.” This additional phrase is clarifying and i=
drawn from former Probate Code Section 760.5, continued as Estate and
Trust Code Section 10151. The third sentence of subdivision (b)
restates the first portion of the flfth sentence of former Probate Cede
Section 760 without substantive change.

The first two sentences of subdivision (c) continue the third
sentence of former Probate Code Section 760 without substantive
change, The third sentence of gubdivision {c) is new and makes clear
that the exclusive right to sell contract may he extended for any
number of additional periods (each period not to exceed 90 days) if the
personal representative obtains permission of the court for each
extension,

CROSS-REFERENCES
Contract with auctioneer § 10151
Definitions
Personal representative § 58
Property § 62
Real property § 68

Min. 5/86-]d
M -]d
*06/09/86
1 1. Contract with auctioneer

10151. (a) The personal representative may enter inte a written
contract with any of the fellowing:

(1) Where the public auction sale will be held in this state, an
auctioneer who holds a valid license under Chapter 3.7 (commencing
with Section 5700) of Division 3 of the Business and Professions Code
to conduct a public auction sale and to secure purchasers by that
methnd‘ for any personal property of the estate to the extent
authorized under Chapter 3.7 (commencing with Section 5700) of

Division 3 of the Business and Professions Code.
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(2) Where the public auction sale will be held outside this state
pursuant to an order made under Section 10254, an auctioneer who is
legally permitted in the jurisdiction where the sale will be held to
conduct a public auction sale and to secure purchasers by that method
for the personal property authorized to be sold by public auction sale
in that jurisdiction under the court order.

(b) The contract shall be one that is legally enforceable under
the law of the jurisdiction where made.

{c) The contract may provide for payment to the auctioneer of a
fee or commission out of the proceeds of sale and for reimbursement of
expenses, but the contract is binding and wvalid as against the estate
only for such amounts as the court allows pursuant to Section 10167.
No liability of any kind is incurred by the estate under the contract
or a sale unless the sale is approved by the court, except for the
obligations of the estate to the purchaser of personal property as to
which title passes pursuant to Sectien 10259 without court
confirmation or approval. The personal representative is not
personally liable on the contract by reason of execution of the
contract.

(d) The contfact may provide that personal property of two or
more estates being administered by the same personal representative
may be sold at the same public auction sale. Items of personal
property may be sold separately or in a lot with other items from the
game estate. A sale pursuant to the contract shall be with reserve.
The auctioneer shall comply with the jnstructions of the personal
representative with respect to withdrawal of items, risk of loss,
place of delivery, warranties, and other matters.

Comment. Subdivision {a) of Section 10151 restates the firast and
sixth sentences of former Probate Code Section 760.5 with the following
changes:

(1) The reference in former Section 760.5 to a "bona fide"
auctioneer "authorized to act as such in the locality" is replaced by
the reference to an auctioneer licensed under the Auctioneer and
Auction Licensing Act (Bus. & Prof. Code §§ 5700-5791.5) and, where the
sale is to be made in another jurisdiction, the reference to a person
permitted to sell the property by publiec auction sale in that
jurisdietion.

(2) The provision of former Section 760.5 authorizing auction sale
of "tangible" personal property js revised to authorize auction sale of
all personal property an auctioneer may auction under the Auctioneer
and Auction Licensing Act (see, e.g., Bus. & Prof. Code §§ 5701(1),
5774, 5775-5776).
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Subdivision (b) 1is new.

Subdivisions (c¢) and {d) restate the remainder of former Probate
Code Section 760.5 without substantive change.

See also Sections 10254 (sales at public auction), 10259 {(unless
court subsequently approves the sale, personal representative
responsible for the value of property title to which passes without
court confirmation or approval).

CROSS-REFERENCES
Definitions
Personal representative § 58
Sales at public auction § 10254

Article G of t roker, or Auctioneer

Min. 5/86-jd

*09/09/86
10160, Limitation on 1iabili of estate

10160. The estate is not 1liable to an agent, broker, or
suctioneer under a contract for the sale of property or in comnectien
with a sale of property for any fee, commission, or other compensation
or expenses unless the following requirements are satisfied:

(a) An actual sale is made.

{(b) If court confirmation or approval is required, the sale is
confirmed or approved by the court as required.

(c) The sale is consummated.

Comment, Section 10160 restates the last portion of the last
gentence of former Probate Code Section 760 and a portion of the third
gsentence of former Probate Code Section 760.5 with the addition of
subdivision (c) which makes clear that the sale must be consummated
before the estate is liable to the agent, broker, or auctioneer, In
the case of real property, the requirement that an actual sale be made
and be consummated requires that the estate receive the purchase price
and that a deed be given to the purchaser and a mortgage or deed of
trust be taken for payments due in the future. See Estate of Rule, 25
Cal.2d 1, 16, 152 P.2d 1003 {1%44); Wilson v. Fleming, 106 Cal. App.
542, 549, 289 P. 658 {1930). As to when court confirmation or approval
is not required, see Section 10259 (personal property).

CROSS-REFERERCES
Contract with agent or broker § 10150
Contract with auctioneer § 10151
Definitlons
Property § 62
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Min. 5/86-jd

09/09/86
be in reasonable amount determined

§ 10161, Compensation and fees to

by court

10161. (a) Subject to the provisions of this article, whether or
not the agent or broker has a contract with the perscnal
representative, the fee, commission, or other compensation of an agent
or broker in connection with a sale of property shall be the amount the
court, in its discretion, determines to be a reasonable compensation
for the services of the agent or broker to the estate.

{c) Unless the agent or broker holds a contract granting an
exclusive right to sell the property, an agent or broker 1is not
entitled to any fee, compensation, or other compensation for services
to the estate in connection with a sale except in the following cases:

(1) Where the agent or broker produces the original bid which is
returned to the court for confirmation.

{2) vhere the property is sold on an increased bid, made at the
time of the hearing on the petition for confirmation, to a purchaser
procured by the agent or broker.

{c) If the agent or broker has a contract with the personal
representative, the amount of the compensaticn of the agent or broker
in comnection with the sale of property ghall not exceed the amount
provided for in the contract.

Comment. Subdivision (a) of Section 10161 restates a portien of
the fourth sentence of former Probate Code Section 760 (contract
binding "“for an amount to be allowed by the court"), a portion of
former Probate Code Section 761.5 {overbidder's agent entitled to
nreasonable compensation" fixed by the court), and a portion of the
gecond and third sentences of former Probate Code Section 785
(overbidder’'s agent entitled to "reasonable compensation" fixed by the
court), without substantive change. Subdivision (a) wuses language
drawn primarily from the last portion of former Probate Code Section
761.5. As was the case under former law, & local court rule may, for
example, fix reasonable compensaticn as a commission of six percent of
the original bid or sales price (whichever is appropriate under the
rules set out in this article), and the court may determine what
constitutes reasonable compensation by applying the court rule.

Subdivision (b) is a new provision that makes clear that an agent
or broker holding a mnonexclusive contract js not entitled to
compensation unless the agent or broker produces the original bid
returned to the court for confirmation or procures the overbldder to
whom the sale 1s confirmed at the confirmatien hearing. For example,
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the agent or broker holding a nonexclusive contract 1s not entitled to
compensation in the following cases:

(1) Where the bid returned to the court for confirmation was
submitted by a bidder not represented by an agent or broker and the
sale is confirmed to that bidder.

{(2) v¥here the bid returned to the court for confirmation was
submitted by a bidder represented by another agent or broker and the
sale is confirmed to that bidder.

(3) VWhere the bid returned to the court for confirmatien was
submitted by a bidder not represented by the agent or broker who holds
the nonexclusive contract and the court at the confirmation hearing
confirms the sale of the property to an overbidder not procured by the
agent or broker holding the nenexclusive contract.

Subdivision (c¢) 1s a new provision that makes clear that the
amount of the compensation of the agent or broker may not exceed the
amount provided for in the contract. For example, 1f the contract
provides for a five percent commission and the applicable court rule
would allow a six percent commission, the commission awvarded by the
court may not exceed the five percent rate provided for in the
contract. See also Section 10166 (invalidity of provision in bid that
certain amount of bid be paid te agent or broker).

Where an agent or broker holding an nonexclusive contract either
produces the original bid returned to the court for confirmation or
procures the successful overbidder, the compensation to which the agent
or broker is entitled is the amount determined by the court to be a
reagonable compensation for the services of the agent or broker to the
estate {Section 10161) and is subject to the provisions of this article.

The compensation to an agent or broker may be for the sale of real
or personal property. See Section 10150. For & limitation on the
amount of compensation that may be allowed to the agent or broker who
produces the successful overbidder, see Section 10162, See also
Section 10166 (invalidity of provision in bid that certain amount of
bid be paid to agent or broker).

The court has considerable flexibility in determining the
compensation of the agent or broker or the agents or brokers 1in
connection with a sale of property. Subject to the provisions of this
article, compensation may be fixed, for example, as a percentage of the
amount of the bid returned to the court for confirmation (see Sections
10164 and 10165) or as a percentage of the amount for which the sale is
confirmed (see Section 10165). The court may use one percentage (e.g.
gsix percent) for improved property and another (e.g., ten percent) for
unimproved property. Or the court may used a schedule with the
percentage decreasing as the value of the property increases (e.g., six
percent for the first 100,000; five percent for amounts in excess of
$100,000). The percentage or percentages or other method of computing
the compensation may be prescribed by court rule, but the court rule
must be consistent with the provisions of this article., Nothing in
this article precludes the court from fixing the compensation using a
different method than a percentage of the amount bid or the amount for
which the sale is confirmed. The personal representative and the agent
or broker may provide in their contract for the amount or manner of
computing the compensation for the sale and, although the court may fix
the compensation at less than the amount provided for in the contract,
the compensation allowed by the court jn such a case may not exceed the
contract amount. See Section 10161(ec).
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The following examples illustrate the effect of Sections
10161-10166. 1In these examples, Broker A refers to the broker holding
the contract (either exclusive or nonexclusive unless otherwise
indicated) with the personal representative. Broker B refers to a
cooperating broker whose bid is returned to the . court for
confirmation. Broker C refers to a broker who does not have a contract
with the personal representative and whe procures a successful
overbidder (this broker is referred to as Broker C whether or not there
is a Broker A or a Broker B in the transaction).

Example 1, Broker with contract produces original bid; no
overbid, The personal representative enters into a written
contract (either exclusive or nonexclusive) with Broker A for the
sale of real property of the estate. The contract provides for a
commission to Broker A of six percent of the sale price. Broker A
finds a purchaser whose bid is confirmed by the court, The court
ijs not bound by the six percent commigsion provided in the
contract, but may fix a commission in such amount as8 the court
determines 1s reasonable compensation for the services of the
Broker A to the estate, but not at amount in excess of the amount
provided in the contract. See Section 10161.

4 court rule may, for example, establish what constitutes
reasonable compensation and fix the compensation at six percent of
the sales price in this situation {or at a higher or Ilower
percentage), and the court may determine what constitutes
reasonable compensation by applying the court rule, If the court
rule provides for a commission at six percent of the sales price
in this situation but the contract provides for a commisgion at
five percent of the sales price, the court may not avard a
commission in excess of the five percent provided for in the
contract.

Example 2. Broker with contract produces original bid;
successful overbidder not represented Dby broker, The personal
repregentative enters into a written contract (elther exclusive or
nonexclusive) with Broker A for the sale of real property of the
estate. The contract provides for a commission to Broker A of gix
percent of the sale price. Broker A finds a purchaser whose bid
is returned to the court for confirmation. At the confirmation
hearing, the highest bid is made by another bidder whe 1s not
represented by a broker. The court confirms the sale to the
overbidder. The commission payable to Broker A is such amount as
the court determines is reasonable, See Section 10161, (But see
the discussion in Example 1.) The commission is allowed on the
amount of the original bid. See Section 10164(b). TFor example,
where the commission is fixed by the court in a percentage amount,
the percentage is applied to the amount of the original bid, not
the amount of the successful overbid.
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Example 3., Exzclusive listing contract; original bid produced
by cooperating broker; successful overbid by purchaser mot
represented by broker, The personal representative enters into a
written exclusive listing contract with Broker A. (An exclusive
listing contract must authorized by a court order. See Section
10150(c) {personal representative must obtain permission of court
to enter into an exclusive listing contract; showing of necessity
and advantage to estate required; duration of contract limited}.)
The original bid returned teo court for confirmation is procured
not by Broker A, but rather by Broker B, a cooperating broker. At
the confirmation hearing, the highest bid is made by another
bidder who is not represented by a broker. The court confirms the
sale to the overbidder. The commigsion is determined as in
Example 2 (reasonable commission on amount of original bid), and
ijs divided between Broker A and Broker B as provided in any
agreement between them, or, 1f there is no agreement, 1s divided
equally. See Section 10164(c). For example, if the original bid
returned to the court by Broker B is $100,000 and the sale 1s
confirmed to the successful overbidder at $150,000, and the court
determines that a reascnable commission is six percent of the
original bid returned to court for confirmation (six percent of
$100,000, or $6,000), the $6,000 is divided between Broker A and
Broker B as provided in their agreement or, absent an agreement,
Broker A receives $3,000 and Broker B receives $3,000.

Example 4. Original bidder not represented by broker;
succegsfu overbldde resented broke The personal

representative has not entered into an exclusive sales contract
with an agent or broker. The original bid is made by a purchaser
who is not represented by a broker. The successful overbidder is
procured by Broker C. The reasonable commission allowed by the
court 1s paid entirely to Broker C. See Section 10163. Subject
to Section 10162, the commission is allowed on the on the full
amount for which the sale is confirmed. See Section 10163(h).
For example, where the commission is fixed by the court in a
percentage amount, the percentage is applied to the full amount
for which the sale 1s confirmed. See Section 10163(b). The
commission of Broker C is subject to the limitation that it may
not exceed one-half of the difference between the amount bid in
the original return and the amount of the successful bid, See
Section 10162.

Example 5, Broker holding contract produces original bidder;
successful overbjldder represented by apother broker, The perscnal

representative enters into a written nonexclusive contract with
Broker A for the sale of real property of the estate. The
contract provides for a commission to Broker A of six percent of
the sale price. Broker A finds a purchaser whose bid 1s returned
to the court for confirmation. At the confirmation hearing, the
highest bid is made by another bidder who is also represented by a
broker (Broker {) who does not hold a contract with the personal
repregentative. The court confirms the sale to the overbidder.
Under Section 10165, where a broker returns a bid for confirmation
and another broker brings in a successful overbid, the commission
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15 divided as follows: One-half of the commission on the original
bid to the original broker (Broker A); the remaining one-half of
the commission on the original bid plus all of the commission on
the overbid amount to the successful overbidding broker (Broker
c). For example, Broker A returns a $100,000 bid for
confirmation, and Broker C brings in an increased bild of
$110,000 on which the sale is confirmed. The court awards six
percent of $110,000 or $6,600 in commissions. Broker A receives
one-half of the commission on the original bid {$100,000 at six
percent commission equals $6,000; one-half of 6,000
equals §3,000) or $3,000. Broker C receives the other one-half of
the commission on the original bid ($3,000) plus all of the
commigsion on the amount of the difference between the original
bid and the amount for which the sale is confirmed (six percent of
the difference between $110,000 and $100,000 ($10,000) or $600).
Broker C thus recelves $3,600.

Example 6. _ Exclugive listing contract; original bid
Mnmwww
represented by apother broker. The personal representative enters
into a written exclusive sales contract with Broker A for the sale
of real property of the estate. The contract provides for a
commission to Broker A of six percent of the sale price. Broker
B, a cooperating broker finds a purchaser whose bid ias returned to
the court for confirmation. At the confirmation hearing, the
highest bid is made by another bidder who 1s represented by Broker
C. The court confirms the sale to the overbidder. Under Section
10165, Brokers A and B are entitled to share one-half of the
commission on the original bid; Broker C is entitled to the
remaining one-half of the commission on the original bhid plus all
of the commission on the overbid. Under Section 10165, where
there are two brokers on the original bid — Broker A (broker
holding a contract granting an exclusive right to sell the
property) and Broker B (broker who produced the original bid
returned to the court for confirmation) —— the one-half commission
on the original bid is divided equally between the brokers, unless
otherwise provided in an agreement between them. See Section
10165. The commission of Broker C (the broker for the successful
overbidder) is subject to the limitation that it may not exceed
one-half of the difference between the amount bid in the original
return and the amount of the successful bild. See Section 10162,
However, this limitation does not apply to Broker A (broker who
holds a contract granting an exclusive right to sell the property)
or to Broker B (broker who produced the original bid which was
returned to the court for confirmation). See Section 10162.

For example, Broker B returns a $100,000 ©bid for
confirmation, and Broker C brings in an increased bid of $110,000
on which the sale is confirmed. The court awards six percent of
$110,000 or $6,600 in commissions. Broker A (holder of exclusive
sales contract) and Broker B (broker producing purchaser whose hid
was returned to the court for confirmation) are entitled to share
" one-half of the commission on the original hid ($100,000 at six
percent commission equals $6,000; one-half of $6,000 equals
$3,000) or $3,000. The one-half commission on the original bid
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($3,000) is divided equally between the Brokers A and B (each
receiving $1,500), unless otherwise provided in an agreement
between them. Broker C receives the other one-half of the
commission on the original bid ($3,000) plus all of the commission
on the amount of the difference between the orlginal bid and the
amount for which the sale is confirmed (six percent of the
difference between $110,000 and $100,000 ($10,000) or $600).
Broker G thus receives $3,600.

The commission of Broker C (the broker for the successful
overbidder) 1s subject to the limitation that it may not exceed
one-half of the difference between the amount bid in the original
return and the amount of the successful bid. See Section l0162.
For example, assume that Broker B returns a $200,000 bid for
confirmation; at the hearing Broker C brings in an overbid of
$210,500 upon which the sale is confirmed. The total commission
allowed ordinarily would be $12,630 (six percent of $210,000),
$6,000 of which would be divided as described above by Brokers A
and B (broker holding the exclusive sales contract and broker for
the original bidder), leaving a balance of $6,630 for Broker C
{broker bringing in the successful overbid). However, in this
example, because of Section 10162, the commission of Broker C is
1imited to one-half of the amount overbid ($10,500), or §5,250.
Therefore, the total commission in this situation would be $11,250.

CROSS-REFERENCES
Contract with agent or broker § 10150
Definiticns
Personal representative § 58
Property § 62

Min. 5/86-jd
Min —ja
*09/09/86
10162, Limitation on co ation of agent or broker produci
guccessful overbidder
10162. (a) The compensation of the agent or broker who produces
the successful bidder shall not exceed one-half of the difference
between the amount of the bid in the original return and the amount of
the successful bid.
{b) Subdivision (a) does not limit the compensation of either of
the following:
(1) The agent or broker who produced the original bid which was
returned to the court for confirmation,
(2) The agent or broker who holds a contract under Section 10150
granting him or her the exclusive right to sell the property.

Comment., Section 10162 restates the fourth sentence of former
Probate Code Section 785 with the following changes:

(1) Section 10162 applies to sales of real and personal property.
Formerly, the provision applied only to real property sales,
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(2) Section 10162 does not limit the compensation of the agent or
broker who produced the original bid, whether or not the agent or
broker held the contract with the personal representative, or the
compensation of the agent or broker holding a contract granting the
exclusive right to sell the property. Under former Probate Code
Section 785, the provision did not limit the compensation of the agent
or broker who held the contract with the personal representative, but
there was no specific provision that the limitation did not apply to
the agent or broker who produced the original bhid.

See also Review of Selected 1955 Code Legislation, at 160 (Cal.
Cont. Ed. Bar 1955) (50-50 split of former Section 781 subject to
one-half of the difference limit of former Section 785).

For examples of the operation of this section, see the examples in
the Comment to Section 10161.

CROSS-REFERENCES

Definitions
Personal representative § 58
Real property § 68

Min. 5/86-]d
in, 6/86-—1id
*

101 Compensation where origl bid made by purchasgser direct to
atate and made increased b

10163. (a) This section applies if all of the following
circumstances exist:

(1) There is no agent or broker holding a contract under Section
10150 granting the exclusive right to sell the property.

(2) The original bid was made direct to the estate by a purchaser
who was not procured by an agent or broker.

(3) The court confirms a sale on an increased bid, made at the
time of the hearing on the petition for confirmation, to a purchaser
procured by a bona fide agent or broker.

{b) Subject to Section 10162, if all the cirecumstances described
in subdivision (a) exist, the court shall allow the compensation
determined under Section 10161 on the full amount for which the sale is
confirmed to the agent or broker who procured the purchaser to whom the
sale is confirmed.

Comment. Section 10163 restates the substance of former Probate
Code Section 761.5. Section 10163 refers to Section 10161 which
continues the last portion of former Section 761.5 without substantive
change. The reference to Section 10161 js Section 10163 makes clear
that the court has discretion to determine the total amount of
compensation to be paid. Section 10163 applies only where there is no
agent or broker holding an exclusive right to gell the property. For
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an example of the operation of Section 10163, see Example 4 in the
Comment to Section 10161, If there is an agent or broker holding an
exclusive right to sell contract and the requirements of paragraphs (2)
and (3) of Section 10163 are satisfied, the compensation is determined
under Section 10165, TFor a limitation on the amount of compensation
that may be allowed to the agent or broker who produces the successful
overbidder, see Section 10162.

CROSS-REFERENCES
Definitions

Property § 62

Min. 5/86-jd

M 86—id
*09/09/86
§ 10164, GCompensation where gale made on increased bid by purchaser
not procured by agent or broker

10164. (a) This section applies only where the court confirms =z
sale on increased bid, made at the time of the hearing on the petition
for confirmation, to a purchaser who was not procured by a bona fide
agent or broker.

(b) Except as provided in subdivision (c), the court shall allow
the compensation determined under Section 10161 on the samount of the
original bid to the agent or broker whoge original bid was returned to
the court.

(¢) If an agent or broker holds a contract under Section 10150
granting the exclusive right to sell the property and the original bid
returned to the court is made by a purchaser who was procured by
another agent or broker, the compensation determined under Section
10161 on the amount of the original bid shall be divided between the
agent or broker holding the contract and the other agent or broker as
is provided in any agreement between the agent or broker holding the
contract and the other agent or broker. If there is no agreement, the
compensation shall be divided equally between the agent or broker
holding the contract and the other agent or broker.

Comment. Subdivision (b) of Section 10164 continues the last
sentence of former Section 761 without substantive change. Subdivision
(¢) 1is a new provision that covers the situation where an agent or
broker holds an exclusive right to sell contract and the original bid
returned to the court is made by a purchaser who was procured by
another agent or broker. Former Section 761 failed to cover this
situation. If there is an agreement concerning the sgharing of
commissions, subdivision {c) requires that the court divide the
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commission as provided in the agreement, rather than requiring the
court to "give consideration" to the agreement as inder the second
sentence of former Probate Code Section 760.

The references to Section 10161 in Section 10164 make clear that
the court has discretion to determine the total amount of compensation
to be paid and allocated.

For examples of the operation of Sectlon 10164, see Ezamples 2 and
3 in the Comment to Section 10161.

CROSS-REFERENGES

Definitions
Property § 62

Min. 5/86-3d
Min -
*09/09/86
§ 10165, Compensatlon where sale made on increagsed bid by purchaser

represented by agent or broker and either the original bid
returned to court s de a _purchase rocured other
agent or broker or there is another agent oOr broker who holds
exclusive right to sell contract

10165. (a) Where the court confirms a sale on an increased bid,
made at the time of the hearing on the petition for confirmation, to a
purchaser procured by a bona fide agent or broker, the court shall
allow the compensation determined under Section 10161 on the full
amount for which the sale is confirmed, as provided in this section, if
either of the following conditions is satisfied:

{1) The original bid returned to the court for confirmation was
made by a purchaser who was procured by another agent or broker.

(2) Another agent or broker holds a contract under Section 10150
granting the exclusive right to gell the property.

{b) Subject to Section 10162, the agent or broker who procured the
purchaser to whom the sale is confirmed shall be paid one-half of the
compensation on the amount of the original bid and all of the
compensation on the amount of the difference between the original bid
and the amount for which the sale is confirmed.

{c) The other one-half of the compensation on the amount of the
original bid shall be paid as follows:

(1) If the original bid returned to the court is made by a

purchaser who was procured by the agent or broker holding a contract
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under Section 10150 granting the exclusive right to sell the property,
the entire one-half of the compensation on the original bid shall be
paid to that agent or broker,

(2) If the original bid retutned to the court is made by a
purchaser who was procured by a bona fide agent or broker and there is
no agent or broker holding a contract under Section 10150 granting the
exclusive right to sell the property, the entire one-half of the
compensation on the original bid shall be paid to that agent or broker,

(3) If there is an agent or broker who holds a contract wunder
Section 10150 granting the exclusive right to gsell the property and the
original bid returned to the court is made by a purchaser who was
procured by ancther agent or broker, the one-half of the compensation
on the amount of the original bid shall be divided between the agent or
broker holding the contract granting the exclusive right to sell the
property and the other agent or broker whose original bid was returned
to the court for confirmation as is provided in any agreement between
the agent or broker holding the contract and the other agent or
broker. If there is no agreement, the one-half of the compensation on
the amount of the original bid shall be divided equally between the
agent or broker holding the contract and the other agent or broker
whose original bid was returned to the court for confirmation.

Comment . Subdivision (a) of Section 10165 describes the
circumstances that must exist before Section 10165 applies. The
section applies only where the court confirms a sale on an increased
bid made at the time of the hearing on the petition for confirmation,
The successful overbidder must be one preocured by a bona fide agent or
broker. In addition, before the section applies one of the following
requirements also must be satisfled:

(1) The original bid returned to court for confirmation was made
by a purchaser who was procured by another agent or broker (i.e., an
agent or broker other than the one who procured the successful
overbidder).

(2) A agent or broker (other than the one who procured the
guccessful overbidder) holds an exclusive sales contract. All that 1is
required to satisfy this requirement jg that an exclusive right to sell
the property has been granted to the agent or broker; there 1s no
requirement that the agent or broker holding the exclusive sales
contract have produced the purchaser whose original bid was returned to
the court for confirmation.

The reference in subdivision (a) to Section 10161 make clear that
the court has discretion to determine the total amount of compensation
to be allocated under Section 10165. See the Comment to Section 10161,

Subdivision (b) continues a portion of the first sentence of
former Probate Code Section 761 without substantive change. The
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introductory clause of subdivision (b), referring to Section 10162,
makes clear that the right to compensation under subdivision {b) 1is
subject to the limitation stated in Section 10162, See Review of
Selected 1955 Code Legislation, at 160 (Cal. Cont. Ed. Bar 1955) (50-50
split of former Section 761 subject to one-half of the difference limit
of former Probate Code Section 785).

Paragraphs (1) and (2) of subdivision {c) continue a portion of
the first sentence of former Probate Code Section 761 without
substantive change. Paragraph (3) of subdivision (c) is a new
provision that covers the situation where an agent or broker holds an
exclusive right to sell contract and the original bid returned to the
court is made by a purchaser who was procured by sznother agent or
broker. Former Section 761 failed to cover this situation., Paragrarh
(3) makes clear that the agent or broker holding an exclusive right to
sell contract is allowed a commission whether or not he or she returns
a bid to the court. In this respect, paragraph (3) is consistent with
what appears to have been prior law. See 1 H. Miller & M. Starr,
Current Law of California Real Estate § 2:50, at 301 (rev. ed. 1975).
If there is an agreement concerning the sharing of commissions,
subdivision (c¢) reguires that the court divide the commission as
provided in the agreement, rather than requiring the court to "give
consideration” to the agreement as was the case under the second
sentence of former Probate Code Section 760. If the agent or broker
who holds the contract under Section 10150 has not been granted an
exclusive right to sell the property, the agent or broker is allowed a
commission only if he or she returns the original bhid to the court or
procures the successful overbidder teo whom the sale of the property is
confirmed at the confirmation hearing. See Sectionm 10161(b).

For examples showing the operation of Section 10165, see Examples
5 and 6 in the Comment to Section 10161.

CROSS-REFERENCES

Definitions
Property § 62

Not The staff has revised para hs 2 subdivision
(c) of Section 10165 to make clear that an agent or broker who submits
the original bid to_ the court is entitled to a commission, the amount
of which is det ine d h vis o 8 on ether o
not the agent or broker has a contract granting the exclusive right to
sell the ropert 8 vigions es clear that the sect

continues existing law,
Min. 5/86-Jd

Min, 6/86-jd
*06/05/86
1ol Condition of bid that tain amount of bid be pajd to agent
or_broker

10166. Notwithstanding that & bid contains a condition that a
certain amount of the bid shall be paid to an agent or broker by the

personal representative, only such compensation as is proper under
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this article shall be allowed. Acceptance of the bid by the court
binds the bidder even though the compensation allowed by the court is
less than that specified by the condition.

Comment, Section 10166 restates the last portion of the sixth
sentence of former Probate Code Section 785 (real property) without
substantive change, and generalizes it to apply also to sales of
perschal property.

Min. 5/86-jd
*06/05/86
§ 10167, GCompensation and expenses of auctioneer

10167. Whether or not the auctioneer has a contract with the

personal representative, the fees, compensation, and expenses of an
auctioneer in connection with a sale of property shall be the amount
the court, in its discretion, determines to be a reasonable amount for
the services of the auctioneer to the estate.

Comment. Section 10167 is a new provision that is consistent with
the second sentence of former Probate Code Section 760.5 (auctioneer’s
fee "to be determined by the court"). The language of Section 10167 is
dravn from the language used in Section 10161 {compensation of agent cor
broker). The compensation to an auctioneer may be for the sale of
personal property ocnly. See Section 10151.

CROSS-REFERERCES
Contract with auctioneer § 10151
Definitions
Personal representative § 58

Article 4 Specia rovisio licable to
Particular 8 0 rope
Min. 5/86-3jd
*06/05/86
§ 10200, Sale or surrender for redemption or conversion of securities

10200. (a) As used in this section, tgecurities” means “security”
as defined in Section 70, land trust certificates, certificates of
beneficial interest in trusts, investment trust certificates, mortgage
participation certificates, or certificates of deposit for any of the
foregoing, but does not include notes secured by a mortgage or deed of
trust unless the note or notes have been authorized or permitted to be
issued by the Commissioner of Corporations or have been made by a
public utility subject to the Public Utilitiles Act.,
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(b) After authorization by order of court, securities may be so0ld,
or surrendered for redemption or conversion, and title thereto passed
without the need for subsequent court confirmation.

(c) To ocbtain an order under this gsection, the personal
representative or any interested person shall file a petition stating
the terms and conditions and the advantage to the estate of the
proposed sale or redemption or conversion. If the court authorizes the
sale, redemption, or conversion, the court's order shall fix the terms
and conditions of sale, redemption, or conversion.

{(d) Notice of the hearing on the petition shall be given for the
period and in the manner provided in [Sections 1200 and 1200.5], [but
the court may order tﬂat the notice be given for a shorter period or
dispensed with].

{(e) No notice of sale or of the redemption or conversion need be
given if any of the following conditions is satisfled:

(1) The minimum selling price is fixed by the court.

(2) The securities are to be sold on an established stock or bend
exchange.

(3) The securities to be s0ld are securities designated as a
national market system security on an interdealer quotation system, or
subsystem thereof, by the Rational Association of Securities Dealers,
Inc., sold through a broker-dealer registered under the Securities
Exchange Act of 1934 during the regular course of business of the
broker-dealer.

(4) The securities to be surrendered for redemption or conversion
are listed on an established stock or bond exchange or are securities
designated as a national market system security on an interdealer
quotation system, or subsystem thereof, by the National Association of
Securities Dealers, Inc., and the redemption or conversion is at a
price or value not less than the market price omn the date of the

redemption or conversion.

Comment, Section 10200 restates subdivisions {a) and (b) of
former Probate Code Section 771 with the fellowing additions and
revisions:

(1) The first sentence of subdivision (c) ia new.

(2) Paragraph (3) of subdivision (e) is new.

(3) Paragraph (4) of subdivision (e) is more limited than former

=117~




law. Under former Probate Code Section 771 no notice of the redemption
or conversion was required where a security is surrendered for
redemption or conversion. Under Section 10200, notice of the
redemption or conversion is required unless the requirements stated in
paragraph (4) are satisfied.

The personal representative is required to exercise the power
granted by this section to the extent that ordinary care and diligence
requires that the power be exercised and may not exercise the power to
the extent that ordinary care and diligence requires that the power not
be exercised. See Section 9600(b). As to the effect of court
authorization or approval, see Section 9612. See also Section 10201
{sale or withdrawal of savings accounts and mutual capital certificates
without court order).

CROSS-REFERENCES

Clerk to set matter for hearing § 7202
Definitions

Interested person § 48

Personal representative § 58

Security § 70
Effect of court authorization or approval § 9612
Proof of giving notice § 7308
Transfer or conveyance pursuant to court order § 7411
Verification required § 7203

Note. The notice provision of subdivision (d) will be reviewed
when the general notice provisions are drafted.

The definition of security in subdivision (a) should be reviewed
to determine whether it contains language that is unnecessary in view
of the broad definition of "security" in Section 70.

ote Paragraph (4 of subdivision (e} has been revised to
include the Commission's dec isiop that notice of the redemption or
conversion b ven_w ecurities surrender DL _Ie tion

redemptio] of ony: iun.;- - e sta' wbnd‘ a '"-er “e C 1'siun

degires to require that ere be 8t at the courthouse for mn
less than 10 days (or as an alternatjve a publication for at least 10
days before securities can e surrendered f redemption or
convers otice of th ear on e petiti or order
ermitti £ surrender r tiop or conve is regquired

this case be frgg;gd gif erently ;L;ﬁigne.cggg whé;g ii'is pr&gbsed to

gell e gecurities d ot of sale m att a e
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rpose and merely add ompl ty to gtatyte d wil use dela

in the surr for convers redem afte e court orde 8
been obtained after not We end that the i law be
retained The st w_could be retained subsat i the
followi T par aph H

4) The securities are to be surrende for red ti or

conv on
If this subgtitution js made e Co would e o be revigsed to
indicate that paragraph (4) continues existing law,
Min. 5/86-]d
®06/05/86
10201 Sale o thdr. of savings acc 8 and mut capital

certificates

10201. (a) As used in this section:

(1) *"Federal association"” has the same meaning as defined in
Section 5102 of the Financial Code.

(2) "Mutual capital certificate” has the same meaning as defined
in Section 5111 of the Financlal Code.

(3) "Savings account” has the same meaning as defined in Section
5116 of the Financial Code.

(4) "Savings association”" has the same meaning as defined in
Section 5102 of the Financilal Code.

(5) "withdrawal value" has the same meaning as defined in Section
5124 of the Financial Code.

(b} HNotwithstanding Section 10200, savings accounts and mutual
capital certificates of a savings association or {federal assocciation
may be sold or surrendered for withdrawal by the personal
representative, and title thereto passed, without notice of sale, prior
order of court, or subseguent confirmation by the court, if an amount
of money 1is obtained upon the sale or withdrawal not less than the
withdrawal value of the savings account or the value of the mutual
capital certificate.

Comment. Section 10201 restates subdivision (¢) of former Probate
Code Section 771 without substantive change.

GROSS-REFERERCES
Definitions
Personal representative § 58

Note. Revision of the general definitions may permit the
simplification of this section.

-119-




Min, 5/86-jd
*06/05/86

1 of subscriptic
10202. FNotwithstanding Section 10200, if an estate by reason of
owning securities, alsc owns or receives subscription rights for the
purchase of additional securities, the personal representative may sell
all or part of the subscription rights without notice of sale, prior
order of court, or subseguent confirmation by the court.

Comment. Section 10202 restates former Probate Code Section 771.5
without substantive change except that language is added to make clear
that notice of sale 1s not required. This addition makes Section 10202
consistent with subdivision (e) of Section 10200 and with Section
10201. The words "stocks" and "bonda" which appeared in former Section
771.5 are omitted in view of the broad definition of "aecurities"
provided in Section 70. S8ee also Section 9734 (exercise of restricted
option rights),

The personal representative is required to exercise the power
granted by thils secticn to the extent that ordinary care and diligence
requires that the power be exercised and may not exercise the power to
the extent that ordinary care and diligence requires that the power not
be exercised. See Section 9600(b). As to the effect of court
authorization or approval, see Section 9612.

CROSS-REFERENCES
Definitions
Personal representative § 58
Security § 70

Min. 5/86-3d
*06/05/86

102 Decedent's leas

10203. (a) Except as provided in subdivision (b), when property
to be sold consists of a leasehcld interest, the sale shall be made as
in the case of the sale of perscnal property of the estate.

{(b) The sale of a leasehold interest shall be made as 1n the case
of the sale of real property of the estate if the interest to be sold
consists of any of the following:

(1) A leaschold interest in real property with an unexpired term
of 10 vears or longer.

(2) A leasehold interest in real property tocgether with an option
to purchase the leased property or some part therecof.

{3) An o0ll or gas leasehold interest.
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Comment ., Section 10203 continues former Probate Code Section
754.6 without substantive change.

CROSS-REFERENCES
Definitions
Property § 62
Real property § 68
Transfer or conveyance pursuant to court order § 7411

ote 3 ubdivis b cover terest
"a leage for e ose_of d n o era i or ot
drocarbon ubs ceg” Se Sectio ela o order
author he personal re tative to cute e

Min. 5/86-3jd
*06/05/86

10204, Decedent® e terest
10204. Property of the estate that consists of a partnership
interest or an interest belonging to an estate by virtue of a
partnership formerly existing may be sold in the same manner as other
personal property.

Comment, Section 10204 continues a portion of the first sentence
of former Probate Code Section 774 without substantive change. A
partner's interest in the partnership is that partner's share of the
profits and surplus and 1is itself personal property. Goerp. Gode
§ 15026; Kenworthy v. Hadden, 87 Cal. App. 3d 696, 701, 151 Cal. Rptr,.
169 (1978); see generally Anmot., 80 A.L.R.2d 1107 (1961). 8See also
Section 10261 (confirmation of sale of rartnership interest),

CROSS-REFERENCES
Transfer or conveyance pursuant to court order § 7411

Min. 5/86-jd
*06/05/86

cedent's chose action
10205. A chose in action belonging to the estate may be sold in
the same manner as other personal property.
Comment, Section 10205 continues a portion of the first sentence
of former Probate Code Section 774 without substantive change.

CROSS-REFERENGES
Transfer or conveyance pursuant to court order § 7411
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Min. 5/86-jd
*06/05/86
102 Decedent's contract ri to_purchase real proper

10206, (a) Except as otherwise provided in this section, if the
decedent at the time of death was pessessed of a contract for the
purchage of real property and the decedent's interest in the property
and under the contract is to be sold, the sale shall be made as in the
case of the sale of real property of the estate.

(b) If the decedent's interest in the property and under the
contract is sold, the sale shall be made subject to all payments which
are due at the time of sale or which may thereafter become due on the
contract, Except as provided in subdivision (@), 1f there are any
payments due or to become due, title to the decedent's interest in the
property and under the contract does not pass to the purchaser until
the purchaser executes a bond to the personal representative that
satisfies the requirements of subdivision (c).

(c) The bond shall be for the benefit and indemnity of the
personal representative and the persons entitled to the interest of the
decedent in the real property contracted for. The amount of the bond
shall be equal to the amownt of payments then due and thereafter to
become due on the contract, with such sureties as the court [or judge]
may approve. The bond shall be conditioned that the purchaser will {1)
make all payments for the property which are then due or which become
due after the date of the sale and (2) fully indemmify the personal
representative and the person entitled to the interest of the decedent
against all demands, costs, charges, and expenses, by reason of any
covenant or agreement contained in the contract.

{d) The bond need not be given in either of the following cases:

(1) When no claim has been made against the estate on the contract
and the time for [filing or presenting] claims has expired.

(2) When the person entitled to payment under the contract waives
all recourse to the assets of the estate for payment and releases the
estate and the personal representative from liability for payment.

Comment, Subdivision (a) of Section 10206 restates former Probate
Code Section 800 without substantive change. The remainder of Section
10206 restates former Probate Code Section 801 without substantive
change except Section 10206 substitutes g provision that title does not
pass to the purchaser until the bond is furnished for the requirement
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of former Section 801 that the sale must not be confirmed by the court
until the bond is given. This substitution avoids the need to furnish
the bond until the sale has been confirmed but protects the estate
against possible loss by retaining title in the estate until the bond
is furnished. See alsoc Section 10314 (assignment of contract right to
purchaser after confirmation of sale and furnishing of bond if bond
required),

Treating the sale of the decedent's contract right to purchase
real property in the same manner as sale of real property generally is
consistent with the general treatment of sguch interests as real
property at the decedent's death. See Fleishman v. VWoods, 135 Cal. 256,
259, 67 P. 276 (1901) (equitable estate of vendee "is alienable,
descendible, and devisable in like manner as real estate held by a
legal title"); Retsloff v, Smith, 79 Cal. App. 443, 448, 249 P. 886
(1926) ("[i]f the purchaser dies while the contract is in force and
effect, his interest passes to his heirs as real property").

CEOSS5-REFERENCES
Definitions
Perscn § 56
Personal representative § 58
Real property § 68
Transfer or conveyance pursuant to court order § 7411

8
es tiv — ffect rketab t of
i z re o :

Q g f : : 1e Le 88 I
i PETBONE epregsentative, how ean
the record whether or not the bond was furnished?
Min, 5/86-jd
*06/06/86
2 ale to or pasture asgcciatio onfo with
e eral Congolidated Ru Develo ct

10207. (a) Real property suitable for a shift-in-land-use loan to
develop grazing or pasture facilities may be sold under this section by
the personal representative to a grazing or pasture assccilatien in
conformity with the federal Consolidated Farm and Rural Development
Act, 7 U,8.C. Sections 1921 et seq., after authorization by order of
the court.

{(b) The personal representative or any interested person may file
a petition for an order under this section. Notice of the hearing on
the petition shall be given for the period and in the manner provided
by [Seetion 1200.5].
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(¢) An order for male of property under this section may be made
only if the court determines both of the following:

(1) Either the sale is made pursuant to the will of the decedent
or all the decedent's heirs or all of the devisees having an interest
in the property under the decedent's will consent to the sale.

(2) The sale will not jeopardize the rights of creditors of the
estate.

{d) If the court makes an order authorizing sale of the property,
the personal representative may make the sale in accord with the terms
and conditions set out in the order, subject to the following
requirements:

(1) Except as provided in Sections 10002, 10301, 10303, and 10500,
notice of the time and place of the sale shall be published pursuant to
Section 10300.

(2} The price of the sale made shall be not less than the value of
the property as established by an independent and competent appralser
mutually acceptable to the federal government, the grazing or pasture
agsoclation, and the personal representative.

(3) Except as provided in Sections 10002 and 10500, the sale shall
be be reported to and confirmed by the court as provided in Article 6
(commencing with Section 10300) before title to the property passes,
but the sale may be made irrespective of whether a higher bid is made
to the court at the hearing on the petition to confirm the sale.

Comment, Section 10207 restates subdivision (b) of former Probate
Code Section 794 without substantive change but with the addition of
subdivision (b).

Subdivision (&) of former Section 794 (Cal. Stat. 1978 ch. 40, §1)
which contained a finding and declaration by the legislature concerning
the need for the enactment of the section is not continued but remains
relevant should Section 10207 be challenged in court.

CBOSS-REFERERCES

Clerk to set matter for hearing § 7202
Definitions

Devisee § 34

Heiras § 44

Interested person § 48

Personal representative § 58

Real property § 68

Will § 88
Effect of court authorization or approval § 9612
Proof of giving notice § 7308
Transfer or conveyance pursuant to court order § 7411
Verification required § 7203

-124-



Note. A check should be made to determine that the federal act is
still in existence and the section is in conformity with the federal
act.

The notice provision of subdivision (b) will be reviewed when the
general notice provisions are drafted.

Article Sale of rsonal Propert

Min. 5/86-3d
Min. 7/86-jd
*06/06/86
1 otice of sale
10250. Subject to Sections 10251 and 10252 and except as
otherwise provided by statute, personal property of the estate may be
sold only after notice of sale is given by one or both of the following
methods, as the personal representative may determine:
(a) By posting at the county courthouse of the county in which the
proceedings are pending, for at least 10 days before:
(1) In the case of a private sale, the day specified in the notice
of sale as the day on or after which the sale 1s to be made.
(2) In the case of a public auction sale, the day of the auction.
(b} By publication pursuant to Section 6063a of the Government
Code in a newspaper in the county in which the proceedings are pending,
such publication to be completed before:
(1) In the case of a private sale, the day specified in the notice
of gale as the day on or after which the sale is to be made.
(2) In the case of a public auction sale, the day of the auction.

Comment., Section 10250 restates the first sentence of former
Probate Code Section 772 without substantive change. As to when
property of the estate may or must be sold, see Sections 10000, 10001.
See algo Section 10251 (shortening time of notice of sale).

For provisions permitting sale of personal property without notice
of sale, see Sections 10200 (securities), 10201 (savings accounts and
mutual capital certificates), 10202 (subscription rights), 10252
{perishable property; property directed or authorized by will to be
sold; property sold to pay family allowance), 10500 (sale under
independent administration authority). See also Section 10006
{(independent administration authority not limited).
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CROSS-REFERENCES
Definjitions
Personal representative § 58
Direction in will as to mode of selling § 10002
Discretion of personal representative as to
Mode of selling property § 10003
Property to be sold § 10003
Interests treated as personal property
Certain leasehold interests § 10203
Chese in action § 10205
Partnership interest § 10204
Sale without notice of sale
Mutual capital certificates § 10201
Perishable property § 10252
Property authorized or directed by will to be sold § 10252
Property sold to pay family allowance § 10252
Property sold under independent administration § 10500
Savings accounts § 10201
Securities § 10200
Subsecription rights § 10202
Shortening time of notice of sale § 10251

COMPARABLE PROVISIONS
Real property sales § 10300-10301

Min. 5/86-jd
*06/06/86

of no [+]

10251, (a) If it is shown that it will be for the advantage of the
estate, the court [or Judge)] may by order shorten the time of notice of
sale to five days.

{(b) If the court [or judge] makes an order under subdivision (a),
notice of sale shall be given by one or both of the following methods,
as the personal representative may determine:

{1) By posting as provided in Section 10250 except that the
posting shall be for for at least five days instead of 10 days as
regquired by Section 10250.

{(2) By publication as provided in Section 10250 except that the
publication shall be pursuant to Section 6061 of the Government Code,

Comment, Section 10251 restates the second sentence of former
Probate Code Section 772 without substantive change. The reference in
Section 10251 to a court "or judge" 1s drawn from former Probate Code
Section 782 (real property),

COMPARABLE PROVISIONS
Real property sales § 10302
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Min., 5/86-3d
*06/06/86
10252, Sale without notice of sale

10252. Personal property may be sold with or without notice, as
the perscnal representative may determine, in any of the following
cases:

(a) Where the property is directed by the will to be sold.

(b) Where authority is given in the will to sell the property

(c) Where the property is perishable, will depreciate in value if
not disposed of promptly, or will incur loss or expense by being kept.

(d) Where sale of the property is necessary to provide for the
payment of a family allowance pending receipt of other sufficient funds.

Comment, Subdivisions (a) and (b) of Section 10252 restate a
portion of the first sentence of former Probate Code Section 757
without substantive change. Under Section 10252, it {is not necessary
that the will specifically grant the personal representative authority
te sell without notice., If the will directs or authorizes the sale,
whether or not notice should be given is within the discretion of the
personal representative. See Bagley v. Bloom, 19 Cal. App. 255, 271,
125 P. 931 (1912), However, unless there 1s some other statutory
provision dispensing with the need for confirmation of the sale in the
particular case, a sale of personal property made pursuant to a
direction or authorization in the will must be confirmed by the court
before title to the property passes to the purchaser. See Section
10260.

Subdivisions (c) and (d) restate the first portion of former
Probate Code Section 770 without subatantive change.

For other provisions permitting sale of personal property without
notice of sale, see Sections 10200 (securities), 10201 {savings
accounts and mutual capital certificates), 10202 (subscription rights),
10500 {sales under independent administration authority),

CROSS-REFERENCES

Definitions

Personal representative § 58

Property § 62
Direction in will as to mode of selling § 10002
Interests treated as personal property

Certain leasehold interests § 10203

Chose 1n action § 10205

Partnership interest § 10204
3ale without notice of sale

Mutual capital certificates § 10201

Property sold under independent administration § 10500

Savings accounts § 10201

Securities § 10200

Subscription rights § 10202
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COMPARABLE PROVISIONS
Real property sales § 10303

Min. 5/86-3jd
*06/06/86

2 ontents no of sal

10253. (a) The notice of sale given pursuant to Sectiocn 10250
shall state all of the following:

(1) Whether the sale is to be a private sale or a public auction
sale.

(2) In the case of a private sale, the place at which bids or
offers will be received and a day on or after which the sale will be
made or, in the case of a public auction sale, the time and place of
sale,

(3) A brief description of the personal property to be sold.

(b) The notice of sale may state other matters in addition to
those required by subdivision (a), including terms and conditions of
sale,

Comment, Subdivision (a) of Section 10253 restates the third
sentence and a portion of the fourth sentence of former Probate Code
Section 772 without substantive change.

Subdivision (b) is new and codifies existing practice. See

Hudner, Saleg of Estate Property, in 1 California Decedent Estate
Administration § 14.53, at 540 (Cal. Cont. Ed. Bar 1971).

CROSS-REFERENCES

Direction in will as to mode of selling § 10002
Discretion of personal representative

Sale either at public auction or private sale § 10003

Sale of assets of estate as unit § 10004

Sale of entire interest or lesser interest § 10003
Interests treated as perscnal property

Certain leasehold interests § 10203

Chose In action § 10205

Partnership interest § 10204
Sale pursuant to contract with auctioneer § 10151

COMPARABLE PROVISIONS
Real property sales § 10304

Min. 5/86—jd
*06/06/86
§ 10254, Sale at public suction

10254, {(a) Unless the court orders otherwise pursuant to
subdivision (b):
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(1) A sale of personal property at a public auction sale shall be
made within this state at the courthouse door, at the auction house, at
some other public place, or at the residence of the decedent.

{2) No public auction sale shall be made of any tangible personal
property that is not present at the time of sale.

(b) Upon petition of the personal representative or any interested
person, the court may order either or both of the following:

(1) That a sale of personal property at public auction be made st
any place within or without the United States.

(2) That tangible personal property need mnot be present at the
time of sale,

{c) The personal representative may postpone a public auction sale
of personal property from time to time if all of the following
conditions are satisfled:

(1) The personal representative believes that the postponement
will serve the interests of all persons concerned.

(2) Notice of the postponement is given by public declaration at
the time and place appointed for the sale.

(3) The postponement, together with previous postponements of sale
of the property, does not exceed three months in all.

Comme Section 10254 restates the fifth, sixth, and seventh
sentences of former Probate Code Section 772 without substantive
change, except that the former requirement that personal property be
present at the time of sale i1s limited to "tangible" personal property,
and the authority for the court to order that the auction be held
somevhere other than as required in paragraph (1) of subdivision (a) is
new. The court may order, for example, that rare art works be sold in
some other country vwhen to do so will afford a better market.

See also Section 10151 (manner of sale pursuant to contract with
auctioneer). For the provision concerning passage of title to perscnal
property sold at public auction without court confirmation or approval,
see Section 10259. The overbid provision does not apply where property
is sold at public auction. See Section 10262.
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CROSS-REFERENCES

Confirmation, when not required § 10259
Definitions

Interested person § 48

Personal representative § 58
Direction in will as to mode of selling § 10002
Discretion of personal representative

Sale either at public auction or private sale § 10003

Sale of assets of estate as wunit § 10004
Compensation of auctioneer § 10167
Contract with auctioneer § 10151
Independent administration authority § 10500
Manner of sale pursuant to contract with auctioneer § 10151
Overbid provision not applicable § 10262

COMPARABLE PROVISIONS
Real property sales § 10305

Min., 5/86-jd
*06/06/86 .
§ 10255, Private sale

10255, A private sale of personal property may not be made before
the day stated in the notice of sale as the day on or after which the
sale will be made, nor later than one year after that day.

Comment, Section 10255 restates a portion of the fourth sentence
of former Probate Code Section 772 without substantive change.

CROS5-REFERENCES

Compensatlion of agent or broker §§ 10160-10166
Contract with agent or broker § 10150
Direction in will as to mode of selling § 10002
Interests treated as personal property

Certaln leasehold interests § 10203

Chose in action § 10205

Partnership interest § 10204
Sale to lienholder § 10363

COMPARABLE PROVISIONS
Rezl property sales § 10306

Min. 5/86-jd
*06/06/86

1 [+] t t of sa
10256. Whether a sale of personal property 1is private or at
public auction, bids shall substantially comply with any terms
specified in the notice of sale.
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Comment. Section 10256 1s new and is consistent with existing
case law. 3See In re Estate of Dargie, 33 Cal. App. 2d 148, 155-57, 91
P.2d 126 (1939) (personal property); cf, Estate of Hunter, 194 Cal.
App. 2d 859, 865-68, 15 Cal. Rptr. 556 (1961) (real property). For the
section prescribing required and optional contents of the notice of
sale, see Section 10253,

CROSS-~-REFERENCES

Credit sale §§ 10257, 10258
Discretion of personal representative

Sale either at public auction or private sale § 10003

Sale of assets of estate as unit § 10004

Sale of entire interest or lesser interest § 10003
Independent administration authority § 10500
Interests treated as personal property

Gertain leasehold interests § 10203

Chose 1in action § 10205

Partnership Interest § 10204

COMPARABLE PROVISIONS
Real property sales § 10307

Min, 5/86-jd
206/06/86

2 ale for cash or o dit

10257. (a) Personal property may be sold for cash or on credit.

{(b) Except as may otherwise be ordered by the court pursuant te
Section 10258, if a sale is made on credit, not less than 25 percent of
the purchase price shall be paid in cash at the time of sale, and the
personal representative shall do one of the following:

(1) Take the note of the purchaser for the balance of the purchase
money, with a security interest in the personal property sold, to
secure the payment of the halance.

(2) Enter into a conditional sale contract under which title is
retained until the balance is paid.

{c) The terms of the note and security interest or conditional
sales contract shall be approved by the court at the time of
confirmation of sale.

(d) Where property sold by the personal representative for part
cash and part deferred payments consists of an undivided interest in
personal property or any other intereat therein less than the entire
ownership and the owner or owners of the remaining interests therein
join in the sale, the note and security interest may be made to the

personal representative and such others having an interest in the
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property. The interest of the personal representative in the note and
security Interest shall be in the same tenancy and in the same
proporticns as the estate's interest in the property prior to the sale.

Comment. Subdivisions (a), (b), and (¢) of Section 10257 restate
the first, second, third, and fourth sentences of former Probate Code
Section 773 without asubstantive change,. "Security interest" 1is
substituted in Section 10257 for "pledge® and "chattel mortgage" which
appeared in former Section 773. Under the California Commercial Code,
the security interest replaces the pledge and chattel mortgage. See
California State Bar Committee on the Commercial Code, A Special
Report, The Uniform Commercial Code, 37 Calif. State Bar J. 199
{1962). Concerning the requirement that 25 percent of the purchase
price be paid in cash at the time of sale, see Consclidated Copperstate
Lines v. Frasher, 141 Cal. App. 2d 916, 297 P.2d 692 {1956). See also
Section 10258 (court order relaxing requirements for credit sale).

Subdivision (d) restates the second and third sentences of former
Probate Code Section 787 without substantive change as it applied to
personal property.

GROSS—REFERERCES

Definitions

Personal representative § 58
Direction in will as to mode of selling § 10002
Discretion of persconal representative

Sale either at public auction or private sale § 10003

Sale of assets of egtate as unit § 10004

Sale of entire interest or lesser interest § 10003
Independent administration authority § 10500
Interests treated as perscnal property

Certain leasehcld interests § 10203

Chose in action § 10205

Partnership interest § 10204

COMPARABLE PROVISIONS
Real property sales § 10315

Min., 5/86-jd
Min, 7/86-jd
*08/27/86

2 Court order relaxi wirem or credit sale

10258, {(a) On petition of the personal representative, the court
may by order authorize a sale of personal property on credit on terms
providing for less than 25 percent of the purchase price to be paid in
cash at the time of sale, or may walve or modify the requirement that a
security interest or other lien shall be retained or taken to secure
payment of the balance of the purchase price, when in the opinion of

the court the terms are for the best Interests of the estate and the
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property to be s0ld is of such a nature that it is impracticable to
sell the property for a larger cash payment at the time of sale or to
retain a security interest or other lien in the property. The order of
the court shall fix the terms and conditions of the sale.

{b) Notice of the hearing on the petition shall be given for the
peried and in the manner provided in [Sections 1200 and 1200.5}. 1In
addition, notice of the hearing shall be given by mail at least 10 days
prior to the hearing to [all heirs and devisees named in the petition
for probate of the will or for letters of administration].

Comment., Section 10258 restates the fifth, sixth, seventh, and
eighth sentences of former Probate Code Section 773 without substantive
change. Section 10258 permits the court to vary the requirements of
Section 10257 where it is i{mpractical to meet those requirements, such
as in the sale of an insurance business, a liquor license, the goodwill
of a business, or the stock in trade of a merchant. 36 Cal. St. B.J.
829-30 (1961).

Only the personal representative may petition under Section
10258. An interested person may neither petition under Section 10258
nor petition for instructions under Section 9611,

CROSS-REFERENCES

Clerk to set matter for hearing § 7202
Definitions

Devisee § 34

Heirs § 44

Personal representative § 58

Will § 88
Direction in will as to mode of selling § 10002
Effect of court authorization or approval § 9612
Proof of giving notice § 7308
Verification required § 7203
Independent administration autherity § 10500
Interests treated as personal property

Certain leasehold interests § 10203

Chose in action § 10205

Partnership interest § 10204

Note. The notice of hearing provisions in subdivision (b) will be
reviewed when the general notice provisions are drafted.

Min. 5/86-jd
*D6/06/86
§ 10259. Passage of title without court confirmation

10259. (a) Title to the following personal property passes upon
sale without the need for court confirmation or approval:

(1) Personal property which is perishable, which will depreciate
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in value if not disposed of promptly, or which will incur loss or
expense by being kept.

(2) Personal property the sale of which is necessary to provide
for the payment of a family allowance pending receipt of other
sufficient funds.

(b) Title to personal property sold at public auction passes
without the need for court confirmation or approval upen receipt of the
purchase price and;:

(1) In the case of tangible personal property, the delivery of the
property to the purchaser.

(2) In the case of intangible personal property, the delivery to
the purchaser of the instrument that transfers the title to the
property to the purchaser.

(c) The personal representative 1is responsible for the actual
value of the property described in subdivision (a) or (b) unless the
sale is reported to and approved by the court.

Comment. Section 10259 restates former Probate Code Section 770
and the last sentence of former Probate Code Section 772 without
substantive change. Paragraph (2) of subdivision (b) is new and
reflects the expansion of the authority to sell at public auction te
include intangible personal property. See Section 10254. See alse
Section 10152 (obligation te purchaser of property).

For other provisions dispensing with the requirement of court
confirmation, see Sections 10200 (securities), 10201 (mutual capital
certificates; savings accounts), 10202 (subscription rights), 10500
(sale under independent administration authority). For special
confirmation provisions, see Sectlons 10206 (decedent's interest under
contract to purchase real property), 10207 (property sold to grazing or
pasture association).

CROSS-REFERENCES

Compensation of agent or broker §§ 10160-10166
Compensation of auctioneer § 10167
Definitions

Personal representative § 58
Direction in will as to mode of selling § 10002
Dispensing with court confirmation

Mutual capital certificates § 10201

Savings accounts § 10201

Securities § 10200

Subseription righta § 10202
Interests treated as personal property

Certain leasehold interests § 10203

Interest in personal property pledged § 10205

Partnership interest § 10204
Sale for more or less than appraisal § 10005
Sale pursuant to contract with auctioneer § 10151
Sale under independent administration authority § 10500
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Min., 5/86-jd
*06/06/86
2 Report of sale and petition for confirmation of gale

10260. (a) Except as provided in Sections 10200, 10201, 10202,
10259, and 10500, all sales of personal property shall be reported to
and be confirmed by the court before title to the property passes to
the purchaser.

(b) If the personal representative fails to file the report and a
petition for confirmation of the sale within 30 days after the sale,
the purchaser at the sale may file the report and petition for
confirmation of the sgale.

(c) Notice of the hearing on the petition shall be given for the
pericd and in the manner provided in [Sections 1200 and 1200.5].

Comment, Section 10260 restates former Probate Code Section 755
without substantive change as it applied to personal property, but
Section 10260 substitutes the requirement that the report and petition
be "filed" within 30 days after each sale for the requirement of former
Section 755 that the report and petition be "made” within 30 days
after each sale and Section 10260 gives the purchaser the right to file
the report and petition if the personal representative falls to file
the report and petition within 30 days after the sale. The former
provision required that the report and petition be filed within 30 days
but did not state the remedy, if any, the purchaser had if the report
and petition were not filed within the 30-day pericd..

For provisions dispensing with the requirement of court
confirmation, see Sections 10200 (securities), 10201 {(mutual capital
certificates; savings accounts), 10202 (subscription rights), 10259
{personal property which is perishable, which will depreciate in value
if not disposed of promptly, or which will incur loss or expense by
being kept; personal property the sale of which is necessary to provide
for the payment of a family allowance pending receipt of other
sufficient funds; personal property sold at public auction), 10500
(sale under independent administration authority). See also Sections
10150 (liability on contract with agent or broker), 10151 (liability on
contract with auctioneer), 10160-10167 (compensation of agent, broker,
or auctioneer).

When property is directed by the will to be sold, or authority is
given in the will to sell property, the personal representative may
sell the property with or without notice of sale (Section 10252), but
the personal representative must make a return of sale and obtain
confirmation of the sale as in other cases and no title passes until
the sale is confirmed by the court. See Section 10260. See also
Section 10261(a) (when sale is directed or authorized by will,
necessity and advantage of sale need not be shown at hearing on
petition for confirmation of the sale). The provision for overbids at
the confirmation hearing also applies to a sale authorized or directed
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by the will. See Section 10262. However, if the will provides for the
mode of sale, the directions in the will must be followed., See Section
looo2,

CROSS-REFERERCES
Application of purchase money when encumbered property sold
§ 10361-10362
Clerk to set matter for hearing § 7202
Contract with agent or broker § 10150
Contract with auctioneer § 10151
Direction in will as to mode of selling § 10002
Dispensing with court confirmation
Mutual capital certificates § 10201
Perishable property § 10259
Personal property sold at public auction § 10259
Property sold to pay family allowance § 10259
Sale under independent administration § 10500
Savings accounts § 10201
Securities § 10200
Subscription rights § 10202
Effect of court authorization or approval § 9612
Interests treated as personal property
Certain leasehold interests § 10203
Chose in action § 10205
Partnership interest § 10204
Proef of giving notice § 7308
Sale for more or less than appraisal § 10005
Sale pursuant to contract with auctioneer § 10151
Transfer or conveyance pursuant to court order § 7411
Verification required § 7203

COMPARABLE PROVISIONS
Real property sales § 10308

© Note. Subdivision (¢) will be reviewed when the general notice
provisions are drafted.

Min. 5/86-]d
*06/10/86

261 aring on petition for ¢ tion sale
10261, (a) Ezcept as provided in this subdivision, at the
hearing on the petition for confirmation of the sale, the court shall
examine into the necessity for the sale or the advantage of the estate
in making the sale. If the decedent's will authorizes or directs the
property to be scld, there need be no showing of the necessity of the
sale or advantage of the estate in making the sale,
(b) Any interested person may file written objections to the
confirmation of the sale at or before the hearing and may testify and
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produce witnesses in support of the objectionsa.

(c) Before confirming the sale of a partnership interest, whether
made to the surviving partner or to any other person, the court shall
do both of the following:

(1) Inguire into the condition of the partnership affairs.

(2) Examine the surviving partner if the surviving partner is in
the county and able to be present in court.

Comment, The first sentence of subdivision {a) of Section 10261
is a new provision drawn from a portion of the first sentence of former
Probate Code Section 785 {(real property). Section 10000 provides that
real or personal property of the estate may be sold (1) when the sale
1s necessary to pay debts, devises, family allowance, expenses of
administration, or taxes, (2) when the sale is to the advantage of the
estate and in the best interest of the interested persons, (3) when the
property is directed by the will to be sold, or {(4) when authority is
given in the will to sell the property. See also Section 10206
{requirement of bond in certain cases before confirmation of sale of
decedent's contract right tec purchase real property).

The second sentence of subdivision (a) is a new provision drawn
from a portion of the second sentence of former Probate Code Section
757 (real property). This new provision of subdivision (a) permits
real or personal property of the estate to be sold without further
showing of necessity or advantage when the will authorizes or directs
the sale. '

Subdivision (b) restates the first sentence of former Probate Code
Section 756 insofar as it applied to personal property with the
addition of the phrase "at or before the hearing."

Subdivision {c) restates the second sentence of former Probate
Code Section 774 without substantive change.

Unlike the statutes governing the sale of real property (see
Sections 10309, 10313), those for sale of personal property do not
require that the purchase price of the property be within a specified
percentage range of the amount for which the property 1s appraised by
the probate referee. Hudner, Sales of Estate Property, in 1 California
Decedent Estate Administration § 14.56, at 542 (Cal. Cont. Ed. Bar
1971).

CROSS-REFERENCES
Application of purchase money when encumbered property sold
§ 10361-10362
Definitions
Interested person § 48
Will § 88
Direction in will as to mode of selling § 10002
Proof of giving notice § 7308
Sale for more cor less than appraisal § 10005
Sale to lienholder § 10363
Vacating sale when purchaser defaults
Confirming sale to new higher bidder § 10351
Order for resale § 10350
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COMPARABLE PROVISIONS
Real property sales § 10310

Min. 5/86-jd
*06/10/86
§ 10262, Overbid

10262, (a) Except as provided in subdivision (b), if a written
offer to purchase the property 1s made to the court at the hearing on
the petition for confirmation of the sale and the new bid is at least
10 percent more than the amount stated in the report made to the court,
the court In its discretion may accept the new bid and confirm the sale
to the offeror, or may order a new sale, if all of the following
conditions are satisfied:

(1) The original bid as stated in the report to the court is more
than $100 or, if the original bid is for less than $100, the increased
bid is for not less than $100 more than the original bid,

(2) The new bid is made by a responsible person.

(3) The new bid complies with all provisions of law.

{b) If there 1is more than one offer that aatisfies the
requirements of subdivision (a), the court shall do one of the
following:

(1) Accept the highest such offer and confirm the sale to the
offeror.

(2) Order a new sale.

(c) This section does not apply to a sale of property described in
Section 10259,

Comment, Section 10262 restates former Probate Code Section 756.5
without substantive change except that Section 10262 permits an overbid
where the original bid is less than $100 and the overbid is not less
than $100 more than the original bid. Subdivision {b) 1s a new
provision drawn from former Probate Code Section 785. See also Section
10207 (sale to grazing or pasture assoclation permitted irrespective of
whether higher bid made at confirmation hearing).

Unlike the statutes governing the sale of real property (see
Sections 10309, 10313), those for sale of personal property do not
require that the purchase price of the property be within a specified
percentage range of the amount for which the property is appraised by
the probate referee. Hudner, Sales of Estate Property, in 1 California
Decedent Estate Administration § 14.56, at 542 (Cal. Cont, Ed, Bar
1971).
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CROSS-REFERENCES
Agent or broker
Compensation §§ 10160-10166
Contract § 10150
Direction in will as to mode of selling § 10002
S5ale for more or less than appraisal § 10005

COMPARABLE PROVISIONS
Real property sales § 10311

Min., 5/86-3jd
*06/10/86
1026 Proof that notic f gale was ¥en

10263. If notice of the sale was required, before an crder i=s
made confirming the sale, it shall be proved to the satisfaction of the
court that notice of the sale was given as required by this article,
and the order of confirmation shall show that such proof was made.

Gomment ., Section 10263 restates the last sentence of former
Probate Code Section 756 without substantive change as it applied to
personal property.

COMPARABLE PROVISIOR
Real property sales § 10312

Note. This section might possibly be replaced by a general
provision.

Article 6§, Sale of Real Property

Min. 5/86-31d
*06/10/86

1 blication otlce of sale

10300. (a) Except as provided iIn Sections 10301 to 10303,
inclusive, and in Section 10500, real property of the estate may be
s0old only after notice of sale has been published pursuant tec Section
60632 of the Government Code (1) in a newspaper published in the county
in whic¢h the real property or some portion thereof lies or (2) 1if there
is no such newspaper, in such newspaper as the court [or judge]l may
direct.

{b) The publication of notice of sale shall be completed before:

{1) In the case of a private sale, the day specified in the notice

as the day on or after which the sale is to be made.
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(2) In the case of a public auction sale, the day of the auction.

Comment, Section 10300 restates the first sentence of former
Probate Code Section 780 without substantive change, except that the
requirement that the notice state the "time and place" of =sale ig
continued in Section 10304. For provisions permitting sale of real
property without notice of sale, see Sections 10303 {property
authorized or directed by will to be sold), 10500 (sale under
independent administration authority). See also Section 9640
{independent administration authority not 1limited). As to vwhen
property of the estate may or must be sold, see Sections 10000, 10001.

CROSS-REFERENCES

Definitions

Real property § 68
Direction in will as to mode of selling § 10002
Discretion of personal representative

Mode of selling property § 10003

Property to be sold § 10003
Dispensing with publication of notice of sale

Property appraised at not more than $5,000 § 10301
Interests treated as real Preperty

Certain real property leasehold interests § 10203

Decedent's interest under contract to purchase real property § 10206

011 or gas leasehold interest § 10203

Personal property sold with real property as a unit § 10004
Publication of notice of sale to grazing or pasture association § 10207
Sale without notice of sale

Property authorized or directed by will to be sold § 10303

Property sold under independent administration §§ 9640, 10500
Shortening time of notice of sale § 10302

COMPARABLE PROVISIONS
Personal property sales § 10250

Min, 5/86-jd
*06/10/86

1 ice of sal e t 2] not more

10301. (a) If it appears from the inventory and [appraisement]
that the wvalue of the real property to be sold does not exceed five
thousand dollars ($5,000), the personal representative may in his or
her discretion dispense with publication of notice of sale and, in lieu
of publication, post the notice of sale at the courthouse of the county
in which the real property or some portien thereof lies.

(b) Except as provided in Section 10302, posting pursuant to this
section shall be for at least 10 days before:
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(1) In the case of a private sale, the day specified in the notice
of sale as the day on or after which the sale is to be made.
(2) In the case of a public auction sale, the day of the auctien.

Comment. Section 10301 restates the second sentence of former
Probate Code Section 780 except that Section 10301 increases the amount
from $1,000 te $5,000. The amount was last increased to $1,000 in
1959. The increase to 5,000 recognizes to a limited extent the effect
of inflation during the last 30 years.

CROSS-REFERENCES

Definitions

Personal representative § 58

Real property § 68
Direction in will as to mode of selling § 10002
Interests treated as real property

Certain real property leasehold interests § 10203

Decedent's interest under contract to purchase real property § 10206

0il or gas leasehold interest § 10203

Personal property sold with real property as a unit § 10004
Publication of notice of sale to grazing or pasture assocclation § 10207
Sale without notice of sale

Property authorized or directed by will to be sold § 10303

Property sold under independent administration §§ 9640, 10500
Shortening time of notice of sale § 10302

Min, 5/86-3jd
*06/10/86

2, Shortening time notice of sale

10302, {(a) If it 1s shown that it will be to the advantage of the
estate, the court [or judge] may by order shorten the time of notice of
sale to five days.

{b) Except as provided in subdivision {c), if the court [or judge]
makes an order under subdivision (a), notice of sale shall be published
as provided in Section 10300 except that the publication shall be
pursuant to Section 6061 of the Covernment Code,

(c) In a case described in Section 10301, 1if the court msakes an
order under subdivision (a), notice of sale shall be posted as provided
in Section 10301 except that the posting shall be for at least five
days instead of 10 days as required by Section 10301,

Comment, Section 10302 restates the last portion of the first
sentence of former Probate Code Section 782 without substantive change
except that posting is required to be for at least five days instead of
"one week" as required by former Section 782. The five-day posting
period required by Section 10302 1s consistent with the posting period
required by Section 10251 (shortening time of notice of sale of
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personal property) which continues the five-day poating periocd required
by former Probate Code Section 772.

COMPARABLE PROVISIONS
Personal property sales § 10251

Note. The staff will check to determine whether the five and 10
day periods are *"court days” or "calendar days.”

Min. 5/86-jd
206/10/86

1 Sale without notice whe 111 directs or autho sale
10303. Real property may be sold with or without notice, as the
personal representative may determine, in either of the following cases:
(a} Where the property is directed by the will to be sold.
(b) Where authority is given in the will to sell the property.

Comment, Section 10303 restates a portion of the first sentence
of former Probate Code Section 757 without substantive change as it
applied to real property. Under Section 10303, it is mnot necessary
that the will apecifically grant the personal representative authority
to sell without notice. If the will directs or authorizes the sale,
whether or not notice should be given is within the discretion of the
personal representative. See Bagley v. Bloom, 19 Cal. App. 255, 271,
125 P, 931 (1912). However, a sale of real property made pursuant to a
direction or authorization in the will must be confirmed by the court
before title to the property passes to the purchaser. See Section
10308. See also ©Section 10500 (sale without notice or court
confirmation under independent administration authority).

GROSS-REFERERCES

Definitions

Personal representative § 58

Real property § 68

Will § 88
Direction in will as to mode of selling § 10002
Interests treated as real property

Certain real property leasehold interests § 10203

Decedent's interest under contract to purchase real property § 10206

0il or gas leasehold interest § 10203

Personal property sold with real property as a unit § 10004
Publication of notice of sale to grazing or pasture association § 10207
Sale without notice of sale

Property sold under independent administration §§ 9640, 10500

COMPARABLE PROVISIONS
Personal property sales § 10252

Min. 5/86-3d
*06/10/86
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10304, Cont of notice of e

10304. (a) The notice of sale given pursuant to this article
shall state all of the following:

(1) Whether the sale is to be a private sale or a public auction
sale,

(2} In the case of a private sale, the place at which bids or
offers will be received and a day on or after which the sale will be
made or, in the case of a public auction sale, the time and place of
sale,

(3) The street address or other common designation or, if none, a
legal description of the real property to be sold,

(b) The notice of sale may state other matters in addition to
those required by subdivision (a), including terms and conditions of
sale,

Comment, Paragraphs (1) and (2) of subdivision (a) of Probate
Code Section 10304 restate a portion of the first sentence of former
Probate Code Section 780 and a portion of the first sentence of former
Probate Code Section 782 without substantive change. Paragraph (3) of
subdivision (a) supersedes the third and fourth sentences of former
Probate Code Section 780,

Subdivision (b) 1s new and codifies existing practice, See
Hudner, 8Sa o e ty, in 1 California Decedent Estate
Administration § 14.22, at 514 (Cal. Cont. Ed. Bar 19713,

CROSS-REFERENCES
Definitions
Real property § 68
Direction in will as to mode of selling § 10002
Discretion of personsal representative
Sale either at public auction or private sale § 10003
Sale of assets of estate as unit § 10004
Sale of entire interest or lesser interest § 10003
Interests treated as real property
Certain real property leasehold Interests § 10203
Decedent's interest under contract to purchase real property § 10206
0il or gas leasehold interest § 10203
Personal property sold with real property as a unit § 10004
Sale pursuant to contract with agent or broker § 10150

COMPARABLE PROVISIONS
Personal property sales § 10253
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Min. 5/86-3jd
*06/10/86
§ 10305, Sale at public auction

10305. (a) A sale of real property at public auction shall be
made in the county in which the property 1s located. If the property is
located in two or more counties, it may be sold in any one of them.

(b) A sale of real property at public auction shall be made
between 9:00 a.m. and 9:00 p.m., and the sale shall be made on the day
specified in the notice of sale unless the sale is postponed.

(c) The personal representative may postpone a public auction sale
of real property from time to time if all of the following conditions
are satisfied:

(1) The perscnal representative believes that the postponement
will serve the interests of all persons concerned.

(2) HNotice of the postponement is given by public declaration at
the time and place appolnted for the sale.

(3) The postponement, together with previcus postponements of sale
of the property, does not exceed three months in all.

Gomment. Subdivisions (a) and (b) of Section 10305 restate former
Probate Code Section 781 with the following change: An auction sale of
real property must be between 9:00 a.m. and 9:00 p.m., instead of
between 9 a.m. and sunset as formerly.

Subdivision (c) restates former Probate Code Section 783 without
substantive change. Under subdivision (c¢), the notice of the
postponement 1is given by public declaration at the time and place
specified in the notice of sale unless the auction at that time and
place was previously postponed and set for a new date. If the sale is
te be agaln postponed, the notice of the postponement is given by
public declaration at the time and place of the new auction as
announced in the declaration that postponed the first auction. See
also Estate of Hunter, 194 Cal. App. 2d 859, B863-64, 15 Cal. Rptr. 556
(1961) (former Probate Code Section 783 applied to public auction sales
but not to private sales),
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CROSS-REFERENCES
Compensation of agent or broker §§ 10160-10166
Contract with agent or broker § 10150
Definitions
Personal representative § 58
Real property § 68
Direction in will as to mode of selling § 10002
Discretion of personal representative
Sale either at public auction or private sale § 10003
Sale of assets of estate as unit § 10004
Sale of entire interest or lesser interest § 10003
Independent administration authority §§ 9640, 10500
Interests treated as real property
Certain real property leasehold interests § 10203
Decedent's interest under contract to purchase real property § 10206
01)] or gas leasehold interest § 10203
Perscnal property scld with real property as a unit § 10004

COMPARAELE PROVISIORS
Personal property sales § 10254

Min., 5/86-3d
*06/10/86
1l Private sale

10306. (a) A private sale of real property may not be made before
the day stated in the notice of male as the day on or after which the
sale will be made, nor later than one year after that day.

(b} In the cage of a private sale of real property, the bids or
offers shall be in writing and shall be left at the place designated in
the notice of sale, or be delivered to the personal representative
personally, at any time after the first publication or posting of
notice and before the making of the sale,

Commen Subdivision (a) of Section 10306 reatates a portion of
the first sentence of former Probate Code Section 782 without
substantive change. Subdivision (b) restates the the last sentence of
former Section 782 with the following change: The former authority for
filing bids with the clerk of the court is not continued.
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GROSS-REFERENGES
Compensation of agent or broker §§ 10160-10166
Contract with agent or broker § 10150
Definitions
Personal representative § 58
Real property § 68
Direction in will as to mode of selling § 10002
Independent administration authority §5 9640, 10500
Interests treated as real property
Certain real property leasehold interests § 10203
Decedent's interest under contract to purchase real property § 10206
011 or gas leasehold interest § 10203
Personal property sold with real property as a unit § 10004
Sale on credit § 10315
Sale to lienholder § 10363

COMPARABLE PROVISIONS
Personal property sales § 10255

Min. 5/86-3jd
*06/10/86
§ 10307. Bids to comply with notice of sale

10307. Whether a sale of real property is private or at public
auction, bids shall substantially comply with the terms gpecified in
the notice of sale.

Comment, Section 10307 is new and is consistent with exigting
cage law. GSee Estate of Hunter, 194 Cal. App. 2d 859, 865-68, 15 Cal.
Rptr, 556 (1961) (real property); c¢f, In re Estate of Dargle, 33 Cal.
App. 24 148, 155-57, 91 P.2d 126 (1939) (personal property). See also
Sectlion 10304 (required and optional contents of notice of sale).

CROSS~-REFERENCES
Definitions
Real property § 68
Discretion of personal representative
Sale either at public auction or private sale § 10003
Sale of assets of estate as unit § 10004
Sale of entire interest or lesser interest § 10003
Independent administration authority §§ 9640, 10500
Interests treated as real property
Certain real property leasehold interests § 10203
Decedent's interest under contract to purchase real property § 10206
0il or gas leasehold interest § 10203
Personal property sold with real property as a unit § 10004

COMPARARLE PROVISIONS
Perscnal property sales § 10256

-146-



Min., 5/86-3d
*06/10/86

1 Report of sale and petition for conf tion of gale

10308. (a) Except as provided in Section 10500, all sales of real
property shall be reported to and be confirmed by the court before
title to the property passes to the purchaser, whether the =sale is a
private sale or a public auction sale, and notwithstanding that the
property is directed by the will to be gold or autherity is given in
the will to sell the property.

{(b) If the personal representative faila to file the report and a
petition for confirmation of the sale within 30 days after the sale,
the purchaser at the sgale may file the report and petition for
confirmation of the sale.

(c) Notice of the hearing on the petition shall be given for the
pericd and in the manner provided in [Sections 1200 and 1200.5].

Comment, Section 10308 restates former Probate Code Section 755
without substantive change as it applied to real property except that
Section 10308 gives the purchaser the right to file the report of sale
and the petition for confirmation of the sale 1f the personal
representative fails to file the report and petition within 30 days
after the sale, The former provision required that the report and
petition be filed within 30 days but did not state the remedy, if any,
the purchaser had if the report and petition were not filed within the
30-day period. The introductory clause of subdivision (a) recognizes
that a sale of real property under independent administration authority
does not require court confirmation. See Sections 9640, 10500. The
language in subdivision (a) that confirmation is required whether the
gale is public or private and whether made pursuant to a will is new,
but continues the effect of former Section 755, See 1 H. Miller & M.
Starr, Current Law of California Real Estate § 2:49, at 296 (rev. ed.
1975); former Probate Code § 757 ("When property is directed by the
will to be so0ld, or authority is given in the will to sell property,
the [personal representative] . . . must make a return of sales and
obtain confirmation as in other cases. In either case no title passes
unless the sale is confirmed by the court . . .").

For special confirmation provisions, see Sectlons 10206
{(decedent's interest under contract to purchase real property), 10207
(property sold to grazing or pasture assoclation). See also Sections
10150 (liability on contract with agent or broker), 10160-10166
{compensation of agent or broker).
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CROSS-REFERENCES
Application of purchase money when encumbered property sold
§§ 10361-103s52
Clerk to set matter for hearing § 7202
Definitions
Real property § 638
Direction in will as to mode of selling § 10002
Effect of court authorization or approval § 9612
Independent administration authority §§ 9640, 10500
Interests treated as real property
Certain real property leasehold interests § 10203
Decedent's interest under contract to purchase real property § 10205
011 or gas leasechold interest § 10203
Personal property scld with real property as a unit § 10004
Proof of giving notice § 7308
Sale for more or less than appraisal § 10005
Sale to lienholder § 10363
Special confirmation provisions
Decedent's interest under contract to purchase real property § 10204
Property sold to grazing association § 10207
Transfer or conveyance pursuant to court order § 7411
Verification required § 7203

COMPARABLE PROVISIONS
Personal property sales § 10260

Note. The notice provision of subdivision (c) will be reviewed
when the general notice provisions sre drafted.

Min, 5/86-jd
*06/10/86

1 Mi fo iva le eal proper

10309. (a) Except as provided in Section 10207, no sale of real
property at private sale shall be confirmed by the court unless all of
the following conditions are satisfied:

(1) The real property has been appraised within one yvear of the
date of the sale.

(2) The valuation date used in the appraisal described in
paragraph (1) is within one year prior to the date of the sale.

(3) The sum offered for the property i1s at least 90 percent of the
appraised value of the property as determined by the appraisal
described in paragraph (1).

{(b) An appraisal of the property may be had at any time before the
‘sale or the confirmation of sale in any of the following cases:

(1) Where the property has not been previcusly appraised.

(2) Where the property has not been appraised within one Year
before the date of the sale.
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{3) Where the valuation date used in the latest appraisal is more
than one year before the date of the sale.

(4) Where the court is satisfied that the latest appralssl is too
high or too low.

{¢) A mnew appraisal made pursuant to subdivision {(b) may be made
by the probate referee who made the original appraisal without further
order of the court or further request for the appeintment of a new
probate referee. A new probate referee shall be appointed, using the
same procedure as for the appointment of an original referee, to make
the new appraisal if the original probate referee is dead, has been
removed, or is otherwise unable to act, or if there is other reason to
appoint another probate referee,

Comment, Section 10309 restates former Probate Code Section 784
without substantive change except that subdivision {c) permits the
appointment of a new probate referee if "there is other reason to
appoint another probate referee” in place of the provision of former
Section 784 that permitted appointment of new probate referee "for Just
cause." The introductory "except” clause of subdivision (a) continues
one effect of the "notwithstanding” clause of subdivision {(b) of former
Probate Cecde Section 794,

Paragraph (2) of subdivision (a) of Section 10309 refers to the
"valuation date" of the appraisement. This was the intent of former
Section 784, pursuant to which an appraisement was deemed to relate
back to the valuation date. See 1 A. Marshall, California Probate
Procedure § 1403, at 200 (4th ed. 1984).

All sales of real property must be confirmed by the court, whether
the sale is private or at public auction (Section 10308), and all sales
must be for a sum not disproportionate to the value of the property
(Section 10313(a)(4)). However, the requirement of Section 10309 that
the offer be at least 90 percent of the appraised value applies only to
private sales. As under prior law, the 90 percent requirement does not
apply to sales made at public auction, 1 A. Marshall, supra, § 1407,
at 204; 1 H, Miller & M, Starr, Current Law of California Real Estate
§ 2:49, at 296 n.19 (rev. ed. 1975), See also Section 10004 (sale of
real and personal property as a unit). A sale of real property iunder
independent administration authority does not require court
confirmaticn. See Sections 9640, 10500.
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CROSS-REFERENCES
Definitions
Real property § 68
Direction in will as to mode of selling § 10002
Independent administration authority §§ 9640, 10500
Interests treated as real property
Certain real property leasehold interests § 10203
Decedent's interest under contract to purchase real property § 10206
011 or gas leasehold interest § 10203
Personal property sold with real property as a unit § 10004
Sale for more or less than appraisal § 10005
Special confirmation provisions
Decedent's interest under contract to purchase real property § 10206
Property sold to grazing association § 10207

Min, 5/86-jd
*06/10/86

1 on peti onf t of sale

10310. (a) Except as provided in this subdivision, at the hearing
on the petition for confirmation of the sale of the real property, the
court shall examine into the necesgity for the sale or the advantage of
the estate and the benefit to the interested persons in making the
sale. If the decedent's will authorizes or directs the property to be
sold, there need be no showing of the necessity of the sale or the
advantage of the estate and benefit to the interested persons in making
the sale.

(b) The court shall examine into the efforts of the peracnal
representative to obtain the highest and best price for the property
reasonably attainable,

(c) Any interested person may file written objections to the
confirmation of the sale at or before the hearing and may testify and
produce witnesses in support of the objections.

Comment, The first sentence of subdivision (a) of Section 10310
restates a portion of the first sentence of former Probate Code Section
785 without substantive change. The second sentence of subdivision (a)
restates a portion of the second sentence of former Probate Code
Section 757 without substantive change.

The phrase “"advantage of the estate and benefit to the interested
persons” has been substituted in subdivision {a) of Section 10310 for
the phrase "advantage, benefit, and interest of the estate" wused in
former Probate Code Section 785. This substitution makes no
substantive change in the provision and makes the provision consistent
with subdivision (b) of Section 10000. See the Comment to that section.

Subdivision (b) restates a portion of the first sentence of former
Probate Code Section 785 with the substitution of the phrase "to attain
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the highest and best price for the property reasonable attainable" for
the language "to expose the property to the market and must examine the
return and witnesses in relation te the sale."

- Subdivision (c) restates the first sentence of former Probate Code
Section 756 insofar as it applied to real property with the addition of
the phrase "at or before the hearing."

CROSS-REFERERCES
Authorization to sell real property § 10000
Definitions
Interesated person § 48
Personal repregsentative § 58
Real property § 68
Will § 88
Direction in will as to mode of selling § 10002
Independent administration authority §§ 9640, 10500
Interests treated as real property
Certain real property leasehold Interests § 10203
Decedent’s interest under contract to purchase real property § 10206
0il or gas leasehold interest § 10203
Personal property sold with real property as a unit § 10004
Sale for more or less than apprailsal § 10005

COMPARABLE PROVISIONS
Personal property sales § 10261

Min. 5/86-jd

*09/10/86
§ 10311, Overbid

10311. (a) Subject to subdivisions (b), {ec), (d), and {e), and
except as provided in Section 10207, if a written offer to purchase the
property is made to the court at the hearing on the petition for
confirmation of the sale, the court shall accept the offer and confirm
the sale to the offeror if all of the following conditions are
satisfied:

(1) The offer is for an amount at least 10 percent more on the
first ten thousand dollars ($10,000) of the original bid and five
percent more on the amount of the original bid in excess of ten
thousand dollars ($10,000).

(2) The offer is made by a responsible person.

(3) The offer complies with all provisions of law.

(b} Subject te subdivisions (c),.(d), and (e), if there is more
than one offer that satisfies the requirements of subdivision (a), the
court shall accept the highest such offer and confirm the sale to the

person making that offer,
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(c) The court may, in its discretion, decline to accept the offer
that satisfies the requirements of subdivisions (a) and {b); and, in
such case, the court shall order a new sale.

(d) If the sale returned for confirmation is on credit and the
higher offer is for cash or on credit, whether on the same or different
credit terms, or the sale returned for confirmation is for cash and the
higher offer is on credit, the court may not consider the higher offer
unless the personal representative inferms the court in person or by
counsel prior to confirmation of sale that the higher offer 1s
acceﬁtable.

(e} For the purpose of this section, the amount of the original
bid and any higher offer shall be determined by the court without
regard to any of the following:

(1) Any commission on the amount of the bid to which an agent or
broker may be entitled wunder a contract with the personal
representative,

{2) Any condition of the bid that a certain amount of the hid be
paid to an agent or broker by the personal representative.

Comment, Subdivision (a) of Section 10311 restates a portion of
the second sentence of former Probate Code Section 785 without
substantive change. The reference to Section 10207 in the introductory
clause of subdivision (a) continues one effect of the "notwithstanding”
clause of subdivision {b) of former Probate Code Section 794.

Subdivision (b) restates a portion of the third sentence of former
Probate Code Section 785 without substantive change.

Subdivision {c) restates portions of the second and third
sentences of former Probate Code Section 785 without substantive change.

Subdivision (d) restates former Probate Code Section 785.1 and the
last sentence of former Probate Code Section 785 without substantive
change.

Subdivision (e) restates the fifth sentence and a portion of the
sixth sentence of former Probate Code Section 785 without substantive
change. See also Sections 10162 (limitation on compensation of agent
or broker producing successful overbidder), 10166 (effect of condition
in bid that certain amount of bid be paid to agent or broker).

As under prior law, the overbid procedure applies both to private
sales and to public auction sales. See 1 H, Miller & M. Starr, Current
Law of California Real Estate § 2:48, at 294 (rev. ed. 1975). A sale
of real property under independent administration authority does not
require court confirmation and the overbid procedure does not apply to
the sale. 8See Sections 9640, 10500.
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CROSS-REFERENCES
Compensation of agents and brokers §§ 10160-10166
Definitions

Personal representative § 58

Direction in will as to mode of selling § 10002
Independent administration authority §§ 9640, 10500
New sale preocedure § 10313(d)
Sale for more or less than appraisal § 10005
Sale on credit § 10315

COMPARABLE PROVISIONS
Personal property sales § 10262

Min. 5/86-jd
*06/10/86

12, Proof that notice o e_W iv

10312. If notice of the sale was required under Sections 10300 to
10303, inclusive, before an order is made confirming the sale, it shall
be proved to the satisfaction of the court that notice of the sale was
given as required by this article, and the order of confirmation shall
show that the procf was made.

GComment, Section 10312 restates the last sentence of former
Probate Code Section 756 without substantive change as it applied to
real property.

COMPARAELE PROVISIORNS
Perscnal property sales § 10263

¥Noie. Section 10312 perhaps should be a general provision.

Min. 5/86-3d
*09/10/86

1031 Order confirming or vaca sale

10313. (a) The court shall make an order confirming the sale to
the person making the highest offer that satisfies the requirements of
this article, and directing conveyances or assignments or both to be
executed, if it appears to the court that all of the following
requirements are satisfied:

(1) Either the sale was authorized or directed to be made by the
decedent's will or good reason existed for the szale.

{(2) If notice of the sale was required, the proof required by
Section 10312 has been made.

(3) The sale was legally made and failrly conducted.
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{4) The amount for which the sale 1is to be confirmed 1s not
dispropertionate to the value of the property.

(5) In the case of a private sale, the sale complied with the
requirements of Section 10309,

{(6) If the sale is confirmed to the original bidder, it does not
appear that a sum exceeding the original bid by at least 10 percent
more on the first ten thousand dollars ($10,000) of the original bid
and five percent more on the amount of the original bid in excess of
ten thousand dollars ($10,000), exclusive of the expenses of 2z new
sale, may be obtained.

[(7) If a bond is required by Section 10206 {sale of decedent's
contract right to purchase real property), the bond has been furnished.]

{b) The court shall fix the compensation of the agent or broker as
provided in Article 3 (commencing with Section 10160).

(c) If 1t appears to the court that the requirements of
subdivision (a) are not satisfied, the court shall vacate the sale and
order a new sale,

(d) If the court orders a new sale under subdivision {e¢) of this
section or under subdivision (c) of Section 10311, notice of the new
sale shall be given and the new sale shall in all respects be conducted
as if no previous sale had taken place.

Comment, Subdivision (a) of Section 10313 restates portions of
the first, second, and third sentences of former Probate Code Section
785 without substantive change.

Paragraph (1) of subdivision (a) recognizes that it is not
necessary to show that good reason existed for the sale 1f the sale wag
authorized or directed by the decedent's will. This continues the last
portion of the second sentence of former Probate Code Section 757 as it
applied to real property.

Paragraph (5) of subdivision (a) recognizes that the 90 percent
requirement of Section 10309 applies only to private sales, and not to
public auction sales. This continues a portion of the first sentence
of former Probate Code Section 784. See 1 A. Marshall, California
Probate Procedure § 1407, at 204 (4th ed. 1984); 1 H. Miller & M.
Starr, Current Law of California Real Estate § 2:49, at 296 n.l19 (rev.
ed. 1975).

[Paragraph (7) of subdivision (a) recognizes that Section 10206
requires that a bond be furnished in some cases before the court may
confirm a sale of the decedent's contract right to purchase real
property.]

Subdivision (b) restates portions of the second and third
sentences of former Probate Code Section 785 without substantive
change. See Sections 10160-10166 (compensation of agent or broker).
See also Section 10150 (contract with agent or broker).
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Subdivisions {(c) and (d) continue the last portion of the first
sentence of former Probate Code Section 785 without substantive change,

CROSS-REFERENCES

Agents and brokers

Compensation §§ 10160-10166

Contract § 10150
Application of purchase money when encumbered property sold

§8 10361-10362

Gonveyance or assignment after confirmation § 10314
Definitions

Person § 56

Real property § 68

wWill § 88
Effect of court authorization or approval § 9612
Independent administration autherity §§ 9640, 10500
Liability of purchaser who defaults § 10350(e)
Proof that notice of sale was given § 10312
Sale for more or less than appraisal § 10005
Sale on credit § 10315
Sale to lienholder § 10363
Vacating sale for purchaser’'s default

Confirming sale to new high bidder § 10351

Order for resale § 10350

Note, Paragraph (7) of sybdivisjon (a) of Section 10313 should be
deleted if Section 10206 remains in the form in which it is presently

contained in the draft gtatute,

Min., 5/86-jd
*06/10/86

10314, Convevance or assignmen ter ¢ t

10314. (a) Except as provided {in subdivizion {b), upon
confirmation of the ssale, the personal representative shall execute a
conveyance to the purchaser which shall refer to the order confirming
the sale and directing the conveyance to be executed. A certified copy
of the order shall be recorded in the office of the recorder of the
county in which the real property or any pertion thereof lies.

(b) Upon confirmation of a sale of the decedent's interest under a
contract for the purchase .of real property by the decedent and after
the purchaser has furnished a bond if one 1s reguired under Section
10206, the personal representative shall execute an assignment of the
contract to the purchaser.

{(c) An conveyance or assignment made pursuant to this section
vests in the purchaser all the right, title, and interest of the

estate, or of the persons otherwise entitled to the interest of the
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decedent, at the time of sale in the property conveyed or assigned,
The purchaser of the decedent's interest under a contract for the
purchase of real property by the decedent has the same rights and
remedies against the vendor of the property as the decedent would have
had if living.

Comment. Subdivision (a) of Section 10314 restates the first
sentence of former Probate Code Section 786 without substantive change.

Subdivision (b) restates the first portion of former Probate Code
Section 802 with the addition of the requirement that the bond be
furnished (if one is required) before the assignment is executed. This
addition conforms Section 10314 to Section 10206. See the Comment to
Section 10206,

Subdivision (c) restates the second sentence of former Probate
Code Section 786 and the last portion of former Probate Code Section
802 without substantive change. The language of subdivision {c) that a
conveyance passes the interest of the estate "at the time of sale" ig
drawn from former Probate Code Section 802, and replaces the language
of former Probate Code Sectlon 786 that the conveyance passes the
decedent's interest "at the time of his death; and if prior to the
sale, by operation of law or otherwise, the estate has acquired any
right, title, or interest in the premises, other than or in addition to
that of the decedent at the time of his death, such right, title, or
interest also passes by such conveyances." This substitution does not
make a substantive change in prior law,

CROSS-REFERENCES
Definitions
Personal representative § 58
Real property § 68
Effect of court authorization or approval § 9512
Interests treated as real property
Certain real property leasehold interests § 10203
Decedent's interest under contract to purchase real property § 10206
0il or gas leasehold interest § 10203
Personal property sold with real property as a unit § 10004
Transfer or conveyance pursuant to court order § 7411

Note. For provisions similar to subdivisions {c) and (d), see
proposed Sections 7411 and 9954, supra, and existing Section 2551
{guardianship-conservatorship}. Should these bes consolidated in a
general provision?

Note I e 1 8 r d 8 gec will require

revision to conform,

Min. 5/86-3d
*06/10/86
§ 10315, Sale on credit

10315. {(a) If a sale 1is made on credit, the personal
representative shall take the note or notes of the purchaser for the
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unpaid portion of the purchase money, with a mortgage or deed of trust
on the property to secure their payment. The mortgage or deed of trust
shall be subject only to encumbrances existing at the date of sale and
such other encumbrances as the court may approve,

(b) Where property sold by the personal representative for part
cash and part deferred payments consists of an undivided interest in
real property or any other interest therein less than the entire
ownership and the owner or owners of the remaining interests therein
Jein in the sale, the note and deed of trust or mortgage may be made to
the personal representative and such others having an interest in the
property. The interest of the personal representative in the note and
deed of trust or mortgage shall be in the same tenancy and in the same
proportions as the estate's interest in the property prior to the sale.

Comment. Section 10315 restates former Probate Code Section 787
without substantive change as it applied to real property.

CROSS-REFERENCES
Definitions
Personal representative § 58
Real property § 68
Direction in will as to mode of selling § 10002
Discretion of personal representative
Sale either at public auction or private sale § 10003
Sale of assets of estate as unit § 10004
Sale of entire interest or lesser interest § 10003
Independent administration authority §§ 9640, 10500
Interests treated as real property
Certain real property leasehold interests § 10203
Decedent's interest under contract to purchase real property § 10206
011 or gas leasehold interest § 10203
Personal property scld with real property as a unit § 10004

COMPARAELE PROVISIORS
Personal property sales § 10257

Articl VYacati Sale for Purchaser's Defau

Min. 5/86-jd
*06/10/86

rder vacati ale and directi gale
10350. (a) If after court confirmation of sale of teal or
personal-property the purchaser fails to comply with the terms of sale,
the court may, on petition of the personal representative, wvacate the

order of confirmation and order a resale of the property.
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(b) Notice of the hearing on the petition shall be given to the
defaulting purchaser in the manner directed by the court, except that
notice need not be given to the defauiting purchaser 1f his or her
written consent to the vacation of the order confirming sale to him or
her is filed with the court before the hearing.

{c) Notice of the resale of the property shall be given in the
manner provided in this chapter for a sale of the property in the first
instance,

{d) Proceedings after notice of the resale shall be in the manner
provided in this chapter for a sale of the property in the first
instance.

{e) If the property is resold, the defaulting purchaser is liable
to the estate for damages equal to the sum of the following:

(1) The difference between the contract price of the first sale
and the amount paid by the purchaser at the resale,

(2) Expenses made necessary by the purchaser's breach.

(3) Other consequential damages.

Comment, Subdivisions (a) and (b) of Section 10350 restate the
first sentence of former Probate Code Section 775 and the first
sentence of former Probate Code Section 788 without substantive change
except that the provision in subdivision (b) that notice need not be
given to a defaulting purchaser who has filed a written consent is new
and is drawn from former Probate Code Secticns 776 and 789.

Subdivision {c) restates the substance of a portion of the second
sentence of former Probate Code Section 788 (resale of real property)
and supersedes the third sentence and a portion of the second sentence
of former Probate Code Section 775 (resale of personal property).

Subdivision (d) restates a portion of the second sentence of
former Probate GCode Section 775 and a portion of the second sentence of
former Probate Code Section 788 without substantive change.

Subdivision (e) supersedes the last sentence of former Prohate
Gode Section 775 and the last sentence of former Probate GCode Section
788. Paragraph (1) of subdivision (e) continues prior law. Under
former Probate Code Sections 775 and 788, if the amount realized on
resale did not cover the bid and expenses of the first {(incomplete)
sale, the defaulting purchaser was liable for the "deficiency." See
also Estate of Williamson, 150 Cal, App. 2d 334, 339, 310 P.z2d 77
(1957). Under paragraph (1) of subdivision (e), as under former
Probate Code Sections 775 and 788, the estate's loss of bargain is
measured by the contract price for the first sale less the price
ocbtained on the second sale. This differs from damages for defaults
generally in that, under the general rule, the resale price is merely
some evidence of value., See 1 B, Witkin, Summary of California Law
Contracts § 664, at 563 (8th ed. 1973).

Paragraph (2) of subdivision (e) changes prior law. Under former
Probate Code Sections 775 and 788, if there was a resale of the
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property, recoverable expenses were those of the first (incomplete)
sale, not those of the resale, Estate of Williamson, 150 Cal. App. 2d
at 33%. Under paragraph (2), the recoverable expenses of sale are
those made necessary by the purchaser's breach, the same as under
general law. Id, Such expenses may include expenses of resale to the
extent they exceed the expenses assumed by the estate under the
breached contract. Jensen v. Dalton, 9 Cal. App. 3d 654, 657, B8 Cal.
Rptr. 426 (1970).

Paragraph (3) of subdivision (e) 1s new. Under paragraph (3),
consequential damages are recoverable as under general law. See 1 B.
Witkin, supra §§ 665-666, at 564-65. In the case of real property,
such consequential damages may include sewer assessments, taxes, and
fees for utilities (Jensen v. Dalton, 9 Cal, App. 3d at 658), and
Insurance, security, storage, and pool and gardening expenses,

CROSS-REFERENCES
Definitions
Personal representative § 58
Real property § 68
Interests treated as personal property
Certain leasehold interests § 10203
Chose in action § 10205
Partnership interest § 10204
Interests treated as real property
Certain real property leasehold interests § 10203
Decedent’s interest under contract teo purchase real property § 10206
0il or gas leasehold interest § 10203
Personal property sold with real property as a unit § 10004
Notice of sale §§ 10300-10304
Sale to new high bidder § 10351

Min, 5/86-jd
Min. 7/86-jd
®06/10/86

1, Order vac Ba onfi sale to new hidder

10351, (&) The court may vacate the order of confirmation of a
sale of real or personal property and make an order confirming the sale
to the new high bidder if both of the following requirements are
satisfied:

(1) A petition is filed within 45 days after confirmation of the
sale showing that (A) the purchaser at the sale has failed to complete
the purchase and (B) a bid has been made for the property in the same
or a higher amount, on the same or better terms, and in the manner
prescribed in the original notice of sale.

{2) The sale has not been vacated pursuant to Section 10350.

(b) Notice of the hearing on the petition shall be given to the
defaulting purchaser in the manner directed by the court, except that
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notice need not be given to the defaulting purchaser if his or her
written consent to the vacation of the order confirming the sale to him
or her is filed with the court prior to the hearing.

(¢) If the report and petition for confirmation of the second sale
are not filed within 45 days of the confirmation of the first gale, the
property may be resold only in the manner provided in Section 10350.

Comment, Section 10351 restates former Probate Code Sections 776
and 789 without substantive change.

CROSS-REFERENCES
Definitions
Real property § 68
Interests treated as personal property
Certain leasehold interests § 10203
Chose in action § 10205
Partnership interest § 10204
Interests treated as real property
Certain real property leasehold interests § 10203
Decedent's interest under contract to purchase real property § 10206
011 or gas leasehold interest § 10203
Personal property scld with real property as a unit § 10004

Note. The notice provision of subdivision (b) will be reviewed
when the general notice provisions are drafted.

Article 8. Application of Sale Proceeds of Encumbered

Prope H le to L der

Min. 5/86-]d
*06/10/

§ 10360, Definitions

10360. As used in this article:

(a) "Amount secured by the lien" includes interest and any costs
and charges secured by the lien.

(b) "Encumbered property” means real or personal property that is
subject to a lien for a secured debt which is a valid claim against the
estate and which has been [allowed].

(¢) "Lien" means a mortgage, deed of trust, or other lien.

Comment, Section 10360 is new and is included for convenience in
drafting.

CROSS-REFERENCES
Definitions
Real property § 68
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Min. 5/86-jd
*06/1
1 A icat of pur O on gale o bered oper

10361. (a) If encumbered property is sold, the purchase money
shall be applied in the following order:

(1) The payment and satisfaction of the amount secured by the lien
on the property sold if payment and satisfaction of the lien is
required under the terms of the sale.

(2) The payment of the expenses of the sale.

(3) Application in the due course of administration.

(b) The application of the purchase money to the payment and
satisfaction of the amount secured by the lien on the property sold
shall be made without delay; and, subject to Section 10362, the
property scld remains subject to the lien until the purchase money has
been actually so applied.

Comment. Section 10361 restates former Probate Code Section 762
with the following changes:

(1) Section 10361 requires that the amount secured by the lien on
the property sold be paid and satisfied (if required under the terms of
the sale) before payment of the expenses of the sale, Former Section
762 required that the necessary expenses of the sale be pald before the
lien on the property socld was paid and satisfied, and did not
specifically permit sale of the property subject to the lien. The
change made by Section 10361 recognizes that, unless the property is
scld subject to the lien, the sale of the property cannot be completed
until the lien is paid and satisfied, but Section 10361 regquires that
the lien be paid and satisfied only if required under the terms of the
sale, This permits the property to be sold subject to the lien, a term
of sale that might be beneficial to the estate if the terms of the
existing financing are are better than can be obtained at the time of
the sale,

(2) Former Section 762 required that the "necessary" expenses of
the sale be paid. Section 10361 provides that the purchase money be
used to pay the expenses of sale. If the expenses of sale are
unreasonable in amount, the personal representative is liable for the
excess amount. See Sections 9600-9503,

CROSS-REFERENCES
Definitions
Amount secured by the lien § 10360
Encumbered property § 10360
Lien § 10360
Property § 62
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Min. 5/86-jd
*06/10/86

10362, P t to_clerk of court

10362. (a) If encumbered property is sold, the purchase money, or
s0 much of the purchase money as iz sufficlent to pay the amount
secured by the lien on the property sold and the expenses of the sale,
may be paid to the clerk of the court. Upon the payment being so made,
the lien on the property scld ceases.

{b) The clerk of court without delay shall use the money paid to
the clerk under this section to pay the expenses of the sale and to pay
and satisfy the amount secured by the lien on the property sold. The
clerk shall at once return the surplus, if any, to the personal
representative unless the court, for good cause shown and after notice
to the perscnal representative, otherwise orders.

Comment, Section 10362 restates former Probate Code Section 763
without substantive change.

CROSS-REFERENCES
Definitions
Amount secured by the lien § 10360
Encumbered property § 10360
Lien § 10360
Property § 62

Min. 5/86-jd

*06/10/86
§ 10363, Sale to lienholder

10363. (a) At a sale of real or personal property subject to a
lien, the lienholder may become the purchaser of the property, even
though ne claim for the amount secured by the lien on the property sold
has been, or could have been, [presented or allowed].

{(b) Unless the property is sold subject to the lien:

(1) If the lienholder becomes the purchaser of the property and
the amount secured by the lien on the property 1s a valid claim against
the estate and has been allowed, the receipt of the lienholder for the
amount due the lienholder from the proceeds of the sale is a payment
pro tanto,

(2) If the lienhclder becomes the purchaser of the property and no
claim for the amount secured by the lien on the property has been

[presented or sllowed], the court may at the hearing on the petition
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for confirmation of the sale examine into the validity and
enforceability of the lien and the amount secured by the lien, and the
court may authorize the personal representative to accept the receipt
of the lienholder for the amount secured by the lien as payment pro
tanto.

(3) If the lienholder becomes the purchaser of the property and
the amount for which the property is purchased is insufficient tao pay
the expenses of the sale, whether or not a claim has been presented or
allowed, the lienholder shall pay to the clerk of the court an amount
sufficient to cover the expenses of the sale.

(c) Fothing permitted under this section shall be deemed to be an
allowance of a claim based upon the lien or the amount secured by the
lien.

Comment., Section 10363 restates former Probate Code Section 764
without substantive change except for revisions necessary to reflect
the new authorization under Section 10361 to sell property subject to
the lien on the property.

CROSS-REFERENCES
Definitions
Amount secured by the lien § 10360
Lien § 10360
Property § 62
Real property § 68

Article 9., Damages and Recovery of Property

Min. 5/86-jd
* 10
1 amages for ne ct or misconduct of per (-} entative

10380, The personal representative is 1liable to an interested
rerson for damages suffered by the interested person by reason of the
neglect or misconduct of the personal representative in the proceedings
in relation to a sale.

Comment. Section 10380 restates former Probate Code Section 759
without substantive change. The language that "the personal
representative ia liable to an interested person” replaces the former
language that "the party aggrieved may recover the damage by enforcing
the 1liability wupon the bond of the personal representative, or
otherwise.” This change 13 nonsubstantive. When the personal
representative is liable, the liability may be enforced against the
bond of the personal representative or by other means of enforcement of
a judgment. BSee Section [541); Schifferman, Actions by and Against
Representatives, in 2 California Decedent Estate Administration
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§ 25.43, at 1085 (Cal. Cont. Ed., Bar 1975). See alsc Section 10381
(liquidated damages for fraudulent sale of real property).

CROSS-REFERENCES

Definitions
Interested person § 48
Personal representative § 58

Min. 5/86-3d

10381. 1In addition to any other damages for which the personal
representative is liable, if the personal representative fraudulently
sells real property of the estate contrary to or otherwise than under
the provisions of this chapter, the person having an estate of
inheritance 1in the real property may recover from the perscnal
representative, as liquidated damages, an amount equal to double the
fair market value of the real property sold on the date of sale.

Comment, Section 10381 restates former Probate Code Section 792
without substantive change except (1) the damages are double the value
of the "real property"” sold rather than double the value of the "land"
scld and language is added to make clear that the damages are to be
computed using the value of the property on the date it was seld and
(2) Section 10381 makes clear that the liquidated damages provided for
in the section are in addition to any other recoverable damages. See
also Sections 9601-9603 (measure of liability for breach of fiduciary
duty), 10380 (damages for neglect or misconduct of perscnal
representative); Civil Code §§ 761-783 (estates in real property).

CROSS-REFERENCES
Definitions
Personal representative § 58
Real property § 68

Min. 5/86-3d
Min. 7/86-3d
*06/10/86

1 Limitation of ac g8 fo covery of propert
10382. (a) No action for the recovery of property sold by a
personal representative on the claim that the sale is void may be
maintained by an heir or other person claiming under the decedent
unless the action is commenced within whichever of the following is the

later time:

-164-



{1) Three years after the settlement of the final account of the
personal representative.

(2) Three years after the discovery of any fraud upon which the
action 1s based.

(b) The limitation established by subdivision (a) is not tolled

for any reason.

Comment., Subdivision (a) of Section 10382 continues the first
sentence of former Probate Code Section 793 without substantive
change. Subdivision (b) replaces the second sentence of former Probate
Code Section 793 which provided for tolling of the limitation for
minors and others under legal disability).

CROSS-REFERENCES
Definitions
Heirs § 44
Personal representative § 58
Property § 62
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