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Memorandum 87-10

Subject: Study L-655 - Inventory and Appraisal (Review of Comments
on Tentative Recommendation)

The Commission in January approved the I1nventory and apprailsal
recommendation to distribute for comment, We requested comments by
February 23, and have recelved the letters attached to this memorandum as
Exhibits 1-34., The letters contain thoughtful and articulate responses
that bear careful reading.

Approximately half of the letters recelved give general approval to
the tentative recommendation, either without exzception or with concerns
about only a few speclific provisions. The general approvals range from
the fairly noncommittal, such as "in order" (Everett Houser of Long Beach
{Exhibit 4)) and "no problems” {(Stuart D. Zimring of North Hollywood
(Exhibit 14)), to the enthusiastic, such as "excellent and workable”
{William P. Wilson of Downey (Exhibit 8)) and "wholeheartedly in favor"
{Lon D. Showley of San Diego (Exhibit 25)). Rodney Alan Baker of Covina
(Exhibit 18) observes that "it would be a wast improvement over the
present situation, and put to rest some of our grumblings we have
experienced with the referee process."”

Thisz general attitude was not shared by all the commentators,
however., The Northern California Chapter of the American Institute of
Real Estate Appraisers (Exhibit 26), for example, has concern whether the
Commission has adequately addressed the changing relevance cof the probate
referee function. In addition, we received 2 letters that included
serious and strongly expressed concerns about the basic need for probate
referee appraisals. The letters contain specific and extensive
criticisms of the system, and their 1logic compels the authors to the
following conclusions:

In summary, we agree with the complaints of many of the
personal representatives we have represented. The probate
referee system does not work well, and in many cases it
insults the 1intelligence of the people working diligently to
perform thelr functions relating to the court system. In




certaln cases where the personal representatives are not
sophisticated, the probate referee does serve a legitimate
function.

Richard E. Llewellyn II and A. Steven Brown of Los Angeles
{Exhibit 1&)

Although contrary arguments can be made, it seems to me
that the probate referee process presently In force is
designed primarily to benefit probate referees and that any
benefit to the persons Interested in estates (or to the State
in connection with estate tax determinations) 1is purely
coincidental.

James M. Ruddick of Marysville {(Exhibdit 29)

The authors of both these letters offer specific suggestions that would
cure the defects they see in the system, involving primarily optional or
elective use of the probate referee. We will discuas these suggestions
in detall in connection with the specific statute sections they would
affect.

One feature of the letters we received that the staff belleves is
noteworthy 1s the praise given the Commission for its process on this
project. Though we frequently get letters commenting on the good job the
Commission is doing, we were struck and encouraged by the unsclicited
expreasions of appreciation. Some of them are set out here:

In closing, we greatly appreciate the job which the
California Law Revision Commisasion performs. We hope that
your efforts to obtain comments from the probate and trust
bar will be successful. It 1s difficult sometimes to devote
the time necessary to respond to the proposed changes in the
law, especially for smaller firms such as ours.
Nevertheleas, the bar should feel privileged to be a part of
the formulation of this type of law for the State of
California. Unless sensible and respectable laws are enacted
in our state, compliance camnnot be expected from the
populace, Once again, our sincerest best wishes and thanks
for your efforts in these regards.

Richard B, Llewellyn II and A. Steven Brown of Los Angeles
{(Exhibit 16)

We appreciate the time and effort which the Commission
expends in reviewing and recommending revisions to better
serve the public (personal representatives, beneficiaries,
creditors alike). We commend you for your work and thank you
for the opportunity to make suggestions and volce our
experiences and ideas.

Paul H., Roskoph and Dawne W. Hollis of Palo Alto (Exhibit 20)




Finally, let me add that I appreciate all of your fine
and fair work on the subject of Probate Referees.
Irving Relifman of Los Angeles (Exhibit 23)

First I want to compliment yocu on the amount of work
that has been done. In reading the background, I am
impreased by the survey that was taken and the attention paid
to the results. ... Keep up the good work. I am proud of
you,

Ruth A, Phelps of Burbank (Exhibit 30)

As I indicated 1in my respense to the earlier
guestionnaire, I do not favor retention of the probate
referee system. I must concede, however, that your decision
to recommend retention is a reasoned and reasonable omne.

Russell G. Allen of Newport Beach (Exhibit 34)

Attached to this memorandum is a revised draft of the recommendation
relating to the inventory and appraisal, The revised draft picks up
technical corrections pointed out in the letters we have recelved.
Substantive 1ssues raised in the letters are analyzed in notes following
the provisions of the draft to which they relate,

We need to review the 1ssues raised and develop a final draft
statute on inventory and appraisal. We will then be in a position to
decide whether the draft should be introduced in the 1987 legislative
session. The staff believes that because of the controversial nature of
this subject, it should not be included in the same bill with our cther
probate legislation, since 1t could well be the death of an otherwise

unobjectionable bill.

Respectfully submitted,

Nathaniel Sterling
Asgistant Executive Secretary
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Staff Draft

RECCMMERDATION
Relating to
IRVERTORY AND APPRAISAL

BACKGROUND

The major changes made by the new code affecting the inventory and
appraisal relate to the reole of the probate referee.

The 1982 Jlegislation governing probate refereesl made specific
reference to the California Law Revision Commission study of the
administration of estates of decedents, and directed that the study be
monitored by the appropriate 1legislative policy committees.2 The
Commission has devoted substantial resources to 1nvestigating the
functioning of the probate referee system, including reviewing material
from legislative hearings concerning probate referees, surveying
inventory and appralsal systems in other jurisdictions, and considering
the views of the probate bar ({including the State Bar, Los Angeles
County Bar, Beverly Hills Bar, and other bar associations), as well as
communications from many interested individuals and groups (including
the California Probate Referees' Assoclation, California Bankers
Assoclation, Californla Appralsers Counecil, and American Institute of
Real Eastate Appraisers). The Commission has als=o allocated substantial
public meeting time to presentations by interested persons.

In addition, the Commission distributed widely throughout the
probate community a questionnaire concerning the functioning of the
probate referee system and the need for reforms. The Commission
received more than 100 completed questionnaire responses, including

group responses from a mnumber of probate bar asscoclations, and

1. Prob. Code §§ 1300-1313, enacted by 1982 Cal. Stat. ch. 1535,
§ 13.

2, Prob. Code § 1313.




responses from judges, court commissioners, public administrators, and
practicing lawyers. Responses came from perscns in 20 counties, both
rural and urban.

The Commission has taken into account this substantial volume of
information in developing the following recommendations for changes in

the role of the probate referee in administration of decedents®’ estates.

RETENTION OF PROBATE REFEREE

The Commission considered removing the probate referee from
decedent estate administration entirely, in reliance on appraisal by
the personal representative. It has been argued that this would save
money for most estates by eliminating the probate referee's fees and
would simplify estate adminiastration by eliminating an unneeded third
party, with its attendant delays, from the process.

The Commission's investigation reveals that the cost to the estate
of the probate referee appraisal is relatively small. The referee's
fee iz a statutory commission of one tenth of one percent of the value
of the estate, plus actual expenses.3 This costs the estate
substantially less than an independent appraisal by a private appraiser
where such an appraisal is needed for tax or other reascns, and is one
of the smaller costs asscciated with probate.

If an appraisal is not otherwise needed, however, the probate
referee's fee 1s an unnecessary cost to the estate, The Commission
recommends, below, a number of changes directed at this problem,
relating to assets that may be appraised by the personal representative
and procedures for waiver of a probate referee appraisal and reduction
of fees,

The Commission's investigation also reveals that the probate
referee's invelvement causes little complexity or delay in the ordinary
case, The probate referee's appraisal 1a falrly expeditious; 15 days
is a typlcal time for the appralsal after delivery of the inventory by

3. Prob. Code § 609, The commission is subject to a statutory
maximum of $10,000 and minimum of $75.
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the personal representative. Usually, any delay caused is not due to
the referee's appraisal but to time spent by the personal
representative in preparing the inventory.

There are cases in which a particular probate referee is dilatory
or not performing up to standards. The Commission recommends, below,
procedures to force expeditious appraisals in such cases, including
sanctions against and procedures for removal of inadequate probate
referees,

The prebate bar generally believes the probate referee works
efficiently and expedites and facilitates the probate process in the
usual case. Most judges and practitioners think the referee provides a
useful and ordinarily high quality service at modest cost to the
estate, and that the referee system should be retained. Problems in
the system should be resolved by attacking the problems directly, not
by scrapping what 1s a basically sound system. The Commission concurs
with these views, and recommends the following changes to cure problems

in the probate referee system,

ASSETS APPRAISED BY REFEREE

In some estates the appraisal of agsets 1s simple and dees not
call for an appraisal expert such as a probate referee. These are
estates in which most assets are liquid and easily valued, and could
well be appraised by the personal representative without resort to
services of the probate referee.

Existing law recognizes this situation by permitting the personal
representative to appraise bank accounts, lump-sum Insurance payments,
cash accounts, and a few other liquid assets.® The new code expands
these items to include money market accounts, brokerage cash accounts,
and refund checks issued after the decedent's death.

One area the Commission has examined closely is the appraisal of
publicly traded stock listed on a national exzchange. Although it
appears that the personal representative rather than the probate

referee might properly appraise such assets, the Commission does not

4. Prob. Gode § 605.




recommend that this be done as a matter of course. The economy of
scale that enables low-cost probate referee appraisals in the ordinary
case would be substantially impaired by removing publicly traded stock
as a routine matter. In addition, a major reason the probate referee
system works efficiently is that the referee simply appraises all
non-cash assets en masse and cheaply, without the time and expense of
making distinctions between what particular 1items are and are not
subject to referee appraisal, The savings achieved by attempting to
distinguish amoi:g the many varieties of stock are not significant
compared to the procedural costs involved, and could be
counterproductive in many cases. Flnally, experience has shown that
appraisals of publicly traded and listed stock by inexperienced persons
are frequently inaccurate, due to such problems as value fluctuations
on the date of death, failure to take inte account x-dividend dates,
and misidentification of the class of stock.

The Commission believes a better approach to appraisal of stock of
all kinds, whether publicly traded or closely held, is to require as a
matter of course that the referee be the appraiser, subject to waiver
for good cause. This 1s existing 1aw,5 and appears to work well in
the ordinary case. In the unusual case, such as where the only major
agset is stock in a difficult to value family corporation, it may be
appropriate to waive the probate referee or to refer the matter to an
independent expert for appraisa1.6
WAIVER AND RELATED MATTERS

The Commission has found the existing procedure for waiver of the
probate referee in appropriate cases to be basically sound. The one
substantial revision in the waiver procedure made by the new code is to
require that a waiver be made before the inventory is delivered to the
probate referee, This will expedite administration by encouraging
prompt action by the personal representative and avold having the
probate referee invest substantial work on an appraisal only to have

the appraisal later walved,

5. Prob, Code § 605,
6. See discussion under "Waiver and Related Matters" infra.
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The new code supplements the waiver procedure by a provision to
permit a unique, unusual, or special item of tangible personal property
to be appraised by a qualified independent expert. This would enable
the personal representative to avold appraisal by the probate referee
and to gelect the appraiser in a case where there is need for a speclal
expert. The independent appraisal would he subject to review by the
probate referee, and the referee's fees would be subject to reduction
or waiver by negotiation with the personal representative or, if they
are unable to agree, by the court.

SELECTION AND REMOVAL OF PROEBATE REFEREE

Although most pecople who work with probate referees are satisfied
with the operation of the system, there are some Instances of
dissatisfaction. The Commission has concluded that existing remedies
for incompetent or otherwise inadequate referees are not sufficient,7
and the new code supplements the existing remedies.

Initially, the new code enables the personal representative to
avold appointment of a probate referee known to provide poor service by
application to the court to appeint some other referee., The new code
makes clear that the court has authority and discretion not to
designate a particular probate referee, and need mnot designate a
referee merely because that referee happens to be next in rotation on a
panel.

The new code also enables the personal representative to select a
particular probate referee, to a limited extent. This authority is
limited in order teo avold favoritism and to prevent influencing the
appraisal through a known bias of the referee. However, selection of a
particular probate referee may be appropriate in some situations where,
for example, the same referee has recently appraised the same property
or will be making related appralsals of the same property in another
proceeding. Selection of a particular referee by the personal
representative is subject to court discretion and a showing of good

cause by the personal representative.

7. Existing remedies are generally administered by the State
Controller. Prob. Code § 1308.
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Where a referee has already been appointed, the new code provides
two new removal procedures, First, the personal representative may
remove the firat referee appointed as a matter of right, without the
need for a showing of cause. This is similar to a peremptory challenge
of the first Jjudge appointed, and should be an expeditious and
effective remedy to ensure the competence of probate referees (by
making incompetence eagsily avolded), Second, the personal
representative may seek removal by the court for cause. GCause in this
context includes incompetence and undue delay. This will supplement
the State Controller's removal authority with 1local control over

appointments In individual cases.

TIME FOR APPRAISAL

The probate referee's appraisal is ordinarily made expeditiously
and causes little delay in probate. This is not always the -case,
however, and the new code adds provisions to ensure that all probate
referee appraisals are completed quickly.

The new code createa a statutery duty on the probate referee to
appraise the property promptly and with reasonable diligence. The code
does not set a specific standard, since the time regquired for the
appralsal may vary with the size, character, and difficulty of assets
in the estate. The Commission is informed that the current norm is 15
days after delivery of the inventory and other information necessary
for the appraisal.

Under the new code, 1f 90 days have elapsed since delivery of the
inventory and the probate referee has not returned the appraisal, the
probate refefee must repert the status of the apprajisal showing why the
property has not been appraised and estimating the time needed to
complete the appraisal.a The report 1s filed with the court and
delivered to the perscnal representative, who may have the report set
for hearing. Actions the court may take for a dilatory referee include
reduction of fees and removal.

It is current practice for some probate referees to withhold
delivery of the appraisal, even though completed, until their fees have
been paid. This is inappropriate because it delays probate and, in an
j1liquid estate, it may make it impossible to proceed since payment
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must come from proceeds of sale of appraised property. The new code
prohibits a probate referee from withholding an appraisal until
payment, but alsc makes clear that the probate referee's fees are an
expense of administration, included in the highest statutory priority
for payment in the administration proceedings.9

JUSTIFICATIOR OF APPRAISAL

If the probate referee's appralsal is questioned, there is no easy
way to obtain the appraisal data used by the probate referee or for
supporting the appraisal. The new code takes a number of steps to
remedy this problem.

On demand by the personal representative or the beneficiary of
property, the probate referee must provide any appraisal report or
backup data concerning the property in the referee's files. This
information must be provided without charge as part of the referee's
regular services.

The referee may also be called upon to justify the appraisal at a
hearing for a tax audit or otherwise, Because of the substantial time
and effort that may be involved in this situation, the probate referee
may be entitled to an additional fee, to be negotiated between the
referee and person requiring the justification or, if they are unable

to agree, to be fixed by the court.

8. This is analogous to the report made by the perscnal
representative in the event of delay in closing the estate. See Prob.
Code § 1025.5. The 90-day period was selected in recognition of the
fact that in many cases it takes at least 60 days for the probate
referee to obtaln necessary appraisal information from the personal
representative where the information has not been delivered with the
inventory.

In this connection, the new code extends the time within which the
personal representative must file the inventory and appraisal from
three months to four. See Prob. Code § 600. The four month period 1is
more realistic under current conditions, and is consistent with the 90
day limit for the probate referee, For uniformity, the time for filing
a supplemental 1nventory and appraisal 1s alsc extended to four
months., See Prob. Code § 6ll.

5, See Prob. Code § 950,




These two remedies sghould be sufficient where a question
concerning the appraisal arises within a shortly after the appraisal is
made., However, existing law does not clearly require record-keeping,
so that if an audit or other question arises later, the referee's files
may no Ilonger be available. The new code addresses this problem by
requiring the referee to offer the files to the personal
repregsentative. If the personal representative does not request the
files within three years, the files may be destroyed.
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DIVISION 2. GENERAL PROVISIONS
PART 12. PROBATE REFEREES

CHAPTER 1. APPOIRTMENT AND EEVOCATIOR
§ 400. Appointment by Contrcller
§ 401, Qualificationa for appointment
§ 402. Qualification examination
§ 403. Term of cffice of probate referee
404. Standards for probate referee
405, Termination of authority
406, Political activities of probate referee

wn @

CHAPTER 2. POWERS OF PROBATE REFEREE
450, General powers
451. Compelling appearance
452. Examination, testimony, and production of documents
453, Protective orders and enforcement

N 2 W

DIVISION 7. ADMINISTRATION OF ESTATES OF DECEDENTS
PART 3, INVENTORY AND APPRAISAL

CHAPTER 1. GENERAL PROVISIONS
8800. Inventory and appraisal required
8801. Supplemental inventory and appraisal
8802, Form of inventory and appraisal
8803, Notice of filing of inventory and appraisal
8804. Objection to appraisal
8805. Failure to timely file inventory and appraisal

W DY L0 W Y U

CHAPTER 2. INVENTORY
Article 1, General Provisions
8850. Contents of inventory
8851. Discharge or devise of claims
8852, 0Oath of personal representative

un un W

Article 2, Discovery of Property of Decedent
8370. Subpoena to appear and be examined concerning decedent's
property
8871. Examination
8872, Subpoena to appear and account
8873. Wrongful taking, concealment, or dispositicn of property in
estate

wn wn wn wn

CHAPTER 3. APPRATISAL
Article 1, Procedure
§ 8300. Appraisal by personal representative, probate referee, and
independent expert
§ 8901. Appraisal by perscnal representative
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8902.
8903.
8904.
8905.
8906,
8907.
8908.

8920,
8921.
8922.
89213,
8924,

8940.
8941.

8960.
B961.
8962.
B963.

Appraisal by probate referee

Waiver of appraisal by probate referee

Appraisal by independent expert

Verification of appraisal

Fee for appraisal by personal representative

Appraisal repeort, backup data, and Justification of appraisal
Retention of records by probate referee

t e 2, Desi tion and Removal of Probate Referee
Designation by court
Designation at request of personal representative
Discretion not to designate person as probate referee
Disqualification of probate referee
Removal of probate referee

Article 3, Time For Probate Referee Appraisal
Time required for appralsal or atatus report
Hearing and order

Article 4, Commission and Expenses of Probate Referee
Payment of commission and expenses

Amount of commission and expenses

Maximum and minimum commissions

Division of commission between referees
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DIVISION 2. GENERAL PROVISIONS

PART 12. PROBATE REFEREES

CHAPTER 1. APPOINTMENT AND REVOCATION

§ 400. Appointment by Controller

400. (a) The State Controller shall appoint at least one person
in each county to act as a probate referee for the county,

{b) If there are fewer than three regularly qualified applicants
to serve In a county, the State Controller may designate a probate
referee from another county or, in the event there is no regularly
qualified applicant, make an interim appointment, to serve until the
vacancy has been filled by a regularly gqualified applicant.

Comment, Subdivision {a) of Section 400 continues a portion of
the first sentence of the first paragraph of former Probate Code
Section 1305 without change. Subdivislon (b) restates the third
gsentence of the first paragraph without substantive change.

Note. State Bar Study Team 1 (Exhibit 32) points out a number of
odd results in subdivision (b), based on whether there are Fewer than
three applicants for appointment as probate referee or no applicants.
If there are fewer than three, only a referee from another county may
be "designated” and the designation is apparently permanent. If there
are no &pplicants, anyone apparently may be appointed, but the
appointment is temporary, and may only permanently be filled by a
person noi & referee from another county.

The staff agrees that this scheme doesn’'t seem to make alot of
sense, although there may be reasons. We suggest the provision be
simplified to provide that “If there are fewer than three regularly
qualified applicants to serve in a county, the State Controller may
designate a probate referee from another county to serve until the
vacancy has been filled by a regularly qualified applicant.”

§ 401, Qualifications for appeintment
401, {a) Appointment shall he from among persons passing a

qualification examination administered by the State Personnel Board, A
person who passes the examination is eligible for appointment for a

period of five years from the date of the examination.
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(b) Appointment shall be on the basis of merit without regard to
sex, race, religlous creed, color, naticnal origin, ancestry, marital
status, or political affiliation.

Comment. Subdivision (a) of Section 401 restates a porticn of the
first sentence of the first paragraph and the fifth sentence of the
gsecond paragraph of former Probate Code Section 1305 without
substantive change. Subdivigsion (b) continues the second sentence of
the first paragraph of former Probate Code Section 1305 without change.

402 ualification ination

402, (a) The qualification exzamination for applicants for
appointment to act as a probate referee shall be held at times and
places within the state determined by the State Controller,

{b) The S5tate Controller shall contract with the State Personnel
Board to administer the qualification examination. Administration of
the examination shall include:

(1) Development of standards for passage of the examination.

{2) Preparation of examination questions.

(3) Giving the examination.

(4) Scoring the examination.

(¢} Each applicant shall pay a fee established by the State
Personnel Board for taking the qualification examination. The State
Personnel Board shall tranamit to the S3tate Controller a 1list of
candidates who have recelved a passing score in the examination. The
list is a public record.

Comment, Section 402 restates former Precbate Code Sectien 1306
without substantive change.

§ 403, Term of offlice of probate referee

403. (a) The term of office of a probate referee is four years,
expiring June 30. For a period of five years from the date of
explration of the term of office, a person appointed to act as a
probate referee is eligible for reappointment.

(b If the State Controller increases the number of probate
referees in a county, the State Controller shall stagger the terms of
the new appointees 80 that one-guarter or as close to one-quarter as
pogsible of the terms of the probate referees in that county expire eon

June 30 of each succeeding year.
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Comment. Section 403 restates the second, third, and sixth
sentences of the second paragraph of former Probate Code Section 1305,
with the addition that a probate referee's eligibility for
reappointment lasts until five years after expiration of the referee's
term of office.

404, St ards for prohbate referee

404, (a) The State Controller may establish and amend standards
of tralning, performance, and ethics of probate referees. The
standardg are a public record.

(b) The State Controller may revoke the appointment of a person to
act as a probate referee for noncompliance with any standard of
training, performance, or ethics established under subdivision {a).
The State Controller may revoke an appointment under this subdivision
without notice or a hearing, but the revocation iz subject to review by
writ of mandate to a court of competent jurisdiction.

Comment, Subdivision {a) of Section 404 restates former Probsate
Code Section 1307 without substantive change. Subdivision (b) restates
former Section 1308(a) without substantive change.

Note. The lack of gppraisal standards is criticized by the

Northern California Chapter of the American Institute of Real Estate
Appraisers (Exhibit 26), which recommends the adoption of standards of
practice for probate referee appraisals. "There is a major move to
establish clearer and more comprehensive standards of practice
throughout the appraisal occupation, In response to documented
abuses. It is our opinion that such action is desirable here, and
should be provided for in this revision.” This is also the position of
the California Appraisers' Council (Exhibit 27), which states, "there
is clearly a need to establish standards which will assure that sound
appraisal procedures are followed and that the probate referee
(appraiser) can conduct an independent and objective appraisal. The
probate referee must be held accountable to a set of standards that are
apart from the objectives of the ‘client’ (this allows the probate
referee to objectively value the property without Influence by the
heirs or any other party).” They point out that while some persons
feel that probate referee appraisals are generally adeguate, others do
not. While a probate referee appraisal may be of reasonable quality
and serviceable for the "modest" cost, often the appraisal is
inadequate. "IThe cost of compliance with a set of standards that do
not result in reliable and objective appraisal results can hardly be
termed 'modest’.”

These appraisal professionals are not alone in their concern aboui
the quality of the appraisal work done. A numher of the letfers we
received complained about the appraisals. Robert K. Maize, Jr., of
Santa Rosa (Exhibit 12) states:

I am & certified tax specialist and my Involvement in
probate matters is primarily in regards to estate tax and
income tax considerations. Because of the importance
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attached to the fair market value of the property at the date

of death, I find that I am commonly recommending to ay

clients that they obtain appraisals of property independent

of the appraisal prepared by the probate referee. From past

experience the probate referee could provide little or no

substantiation of how the value was determined when the issue

was raised by the Internal Revenue Service on an audit, so

that the taxpayer was forced to pay for a second, independent

appraisal .

James M. Ruddick of Marysville (Exhibit 29) states:

In my experience, probate referees are only marginally
qualified to appraise asselts other than listed securities and
residential real estate. With respect to listed securities,
it makes no sense whatever to pay a fee for an appraisal that
can be obtained at no c¢ost from most stock brokers or from
the Wall Street Journal. Similarly, if an expert appraisal
of residential real estate is required, a local real estate
broker c¢an provide a more persuasive (for estate tax
purposes} appraisal for a fee similar to (or less than) that
established for the probate referee.

On a number of occasions, I have had probate referees
advise me "you i{ell me what it is worth and I will accept
your opinion.” That is, they are willing to accept, without
independent analysis, the opinion of value of the personal
representative or the attorney for the personal
representative. Thig is true with respect to both real and
personal property. It most frequently occurs in the case of
reappraisals for purposes of sale and, in =y experience, such
reappraisals are done without sny real analysis of the value
of the asset involved.

In my experience, in the event of federal estate tax
audits, the Internal Revenue Service agents give virtually no
credence to appraisals by probate referees. For that reason,

I routinely advise personal representatives to obtain, at the

outset, appraisals of business property and agricultural

property from qualified independent appraisers. Again, in

such cases, it makes no sense to pay a probate referee to

“appraise"” something which the probate referee is not

qualified to appraise and whose appraisal will, in any event,

be disregarded.

This opinion is not universal, however, and we did receive
favorable comments. "I have been for the most part quite pleased with
the probate referee appraisal system that I have experienced over the
last fifteen (15) years here in San Diego.” Lon D, Showley of San
Diego (Exhibit 25). *I have found that the probate referees appraigsed
fairly and with uncanny &accurateness.” Ruth A. Phelps of Burbank
(Exhibit 30).

The specific suggestion for reform offered by the appraisal
professionals is to revise Section 404(a) to read:

The State Controller may establish and amend standards of

training, performance, and ethics of probate referees. Such

r h L raigsal pr ntent for

apprajsel of real estate, personal property, machinery and
1ipmen r in val ion hall mini th
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niform Appraisal P h majori £ h

rshi r 1 1 hich form th -Hi mm i on
Professional Appraisal Standards. The standards are a public
record.

The Uniform Standards referred to have been adopted by nearly all major
appraisal groups. The first two appraisal standards, relating to
recognized methods and {echniques of real estate appraisals and
communication of analysis, opinion, and conclusion in reporting real
estale appraisals, are attached to Exhibit 27.

Viglation of stendards is the subject of subdivision (b)) of
Section 404. This provision authorizes the State Controller to revoke
the appeoiniment of a probate referee for vicolation of standards
“without notice or a hesring.” Irving Kellogg of Los Angeles (Exhibit
3) notes that this may violate due process rights, generating lawsuits
that are unnecessary, C(ime consuming, and detrimental to government.
The staff can see arguments on both sides of the due process issue. We
note that appointment of a probate referee is within the discretion of
the State Controller, and & referee who accepls an appointment does so
with knowledge that it 1s revocable if in the State Controller’s
opinion standards have been violated. The probate referees are
satisfied with this provision, and we would leave it untouched despite
the possibility of litigation.

§ 405, Termination of authority

405. (a) The authority of a person to act as a probate referee
ceases Iimmediately upon expiration of the person's term of office,
revocation of the person's appeintment, or other termination pursuant
to law.

{(b) Upon cessation of authority of a peraon to act as a probate
referee, the court shall reassign any estate for which the person had
been designated as probate referee.

Comment. Subdivision {(a) of Section 405 restates former Probate
Code Section 1309 without substantive change. Subdivision (b) codifies
exlisting practice. Other termination pursuant to law includes
resignation.

§ 406, Political activities of probate referee

406, (a) A probate referee or any person who 1s an applicant for
or seeking appeintment or reappeointment to act as a probate referee
shall not, directly or indireetly, solicit, receive, or contribute, or
be in any manner concerned in soliciting, receiving, or contributing,
any of the following:

{1) Any assessment, subscription, or contribution to any party,
incumbent, or candidate exceeding two hundred dollars ($200) in any one

year for any campaign for any partisan public office of this state.
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(2) Notwithstanding paragraph (1), any assessment, subscription,
contribution, or political service for any campaign for the office of
State Controller.

{b) A vioclation of this section is a misdemeanor, and the State
Controller shall revoke the appointment of a probate referee who
violates this section,

{c) The State Controller may not appoint or reappoint as a probate
referee any person whe, within the two-year period preceding the date
of the appointment or reappointment, violates subdivision (a)(l), or
who violates subdivision (a)(2), and any such appointment or
reappointment 1s void. However, all acts not otherwise invalid
performed by the person before revocation of the person's appointment
are valid,

Comment, Subdivisions {a) and (b) of Section 406 restate former
Probate Code Section 1311, with the addition of references to
incumbency and reappointment. The two hundred dollar limitation of
paragraph (a){(l) doces not apply to the State Controller; solicitationm,
receipt, or contridution of any amount to a State Controller campaign
is absolutely prohibited by paragraph (a){2).

Subdivision {(c) restates former Probate Code Section 1312, with
the added reguirement of removal from office. The tranaitional
provision is omitted because it is no longer necessary.

Note., Stuart D, Zimring of Norith Hollywood (Exhibit 14) suggests
that subdivision (2)(2) should be clarified to reinforce the illegality
of a contribution to a campaign for State Controller. The staff would
revise the provision to read:

(2) VNotwiithséanding---paragraph--{I),-—-any- An assessment,
subscription, contribution, or political service for any campaign
for the office of Stale Controller in anvy amouni, notwithstanding
paragraph (1).

Irving Kellogg of Los Angeles (Exhibit 3) believes the section is
commendable but wonders whether as & practical matter it is enforceable
or whether the probate referees are even aware of it. The referees are
well aware of it; the staff believes this is a sensitive political
matter the Commission should not become involved with. If the
Commission feels the need to do something, perhaps Mr. KXellogg's
suggestion that a referee file an annual compliance disclosure
statement would be appropriate.

-16-




CHAPTER 2. POWERS OF PROBATE REFEREE
45 General powers
450. Upon designation by the court, the probate referee has all
the powers of a referee of the superior court and all other powers
provided in this chapter.
Comment, Section 450 restates subdivision (b) of former Probate
Code Section 1301 without substantive change.

Note, Irving Kellogg of Los Angeles (Exhibit 3) suggests that a
cross-reference to olther powers of referees would be useful. We do not
believe a specific cross-reference should be added to the section
itself, since the reference may be incomplete or rendered incomplete by
later enactments. We could add to the Comment language such as, "For
general provisions relating to referees of the court, see Sections 638
to 645.1 of the Code of Civil Procedure.”

§ 451, Compelling appearance
451. For the purpose of appraisal of property in the estate, the

probate referee may require, and may issue a subpoena to compel, the
appearance before the referee of the personal representative, guardian,
conservator, or other fiduclary, an Interested person, or any other
person the referee has reason to believe has knowledge of the property.

Comment., Section 451 restates subdivision (a) of former Probate
Gode Section 1301 and former FProbate Code Section 1302, with the
addition of the reference to a guardian, conservator, or other
fiduciary, since the probate referee may appralse estates other than
decedents' estates.

CRCSS-REFERENCES
Definitions
Intereated person § 48
Person § 56
Personal representative § 58
Property § 62

5 452, Examination, testimony, and production of documents

452. The probate referee may examine and take the testimony under
oath of a person appearing before the referee, or require, and issue a
subpoena te compel, the person to produce any decument in the person's

possession or contrel, concerning the value of property in the estate.
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Comment. Section 452 restates former Probate Code Section 1303,
with the addition of the reference to production of documents. See
Section 453 (protective orders and enforcement),

CROSS-REFERENCES
Definitions
Person § 56
Property § 62

453, Protective orders and enforcement

453, (a) On petition of a person required to appear before the
probate referee pursuant to this chapter, the court may make a
protective order to protect the person from annoyance, embarrassment,
or oppression. The petitioner shall mail notice of the hearing on the
petition to the probate referee at least 15 days before the date set
for the hearing.

(b) On petition of the probate referee, the court may make an
order to show cause why a person who is required, but fails, to appear
before the probate referee pursuant to this chapter, should not be
compelled to do so., The probate referee shall mail notice of the
hearing on the petition to the person at least 15 days before the date
set for the hearing.

Comment, Subdivision (a) of Section 453 1s drawn from Code of
Civil Procedure Section 2037.8. Subdivision (b) 1s drawn from Code of
Civil Procedure Section 2034.

CROSS-REFERENCES
Definitions
Perscn § 56
Mailed notice § 1215
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DIVISION 7. ADMINISTRATION OF ESTATES OF DECEDERTS

PART 3. [IRVENTORY AND APPRAISAL

CHAPTER 1. GERERAL PROVISIONS

§ 8800, IJInventory and appralsal required

8800. Within four months after letters are 1ssued to a general
personal representative, or within a further time allowed by the court
for reasonable cause, the personal representative shall file with the
clerk an inventory and appraisal of the falr market value at the time
of the decedent's death of the property to be administered in the
decedent's estate,

Comment, Section 8800 restates the first portion of the first
sentence of former Probate Code Section 600, extending the time for
filing the inventory and appraisal from three months to four. See also
Section 7061 (actions in chambers). Section 8800 also generalizes the
"fair market value" standard from various places in former law.

The inventory and appraisal procedure provided in this part
applies to valuation in administration of decedents' estates, but may
be incorporated in other proceedings. For example, in a small estate
set-aside proceeding under Chapter 6 (commencing with Section 6600) of
Part 3 of Division 6, an Iinventory and appralsal of the decedent’'s
estate isa required as provided in Section 6608. No inventory and
appralsal of the decedent's estate is required where it 1s disposed of
without administration under Division 8 (commencing with Section 13000)
except to the extent an inventory and appraisal is required pursuant to
Section 13103 (real property), subdivision (b) of Section 13152 (real
praoperty), subdivision (c) of Section 13200 (affidavit procedure), or
Section 13658 (property passing or belonging to surviving spouse).

GROSS-REFERENCES
Definitions
Letters § 52
Personal representative § 58

Note. The ¢time for the personal repregentative o Ffile and
inventory and appraisal under existing law is 3 months; this drafe

extends the period to 4 months. Thiz exiension was specifically
approved by Howard Serbin of the Orange County Counsel's office
{Exhibit 24) and commended by State Bar Study Team I {(Exhibit 32).
Paul H. Roskoph and Dawne W, Hollis of Palo Alto (Exhibit 20) comment
that this is *"more realistic in view of the time needed to gather
information, especially in larger, more complex estates.”
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John A. Dundas II of Pasadena (Exhibit 2) points out that 4 months
is inadequate; since the draft gives the probate referee three months
in which to make an appraisal, this leaves the personsl representative
only one month in which to get the appraisal to the probate referee.
He believes the personal representative should have at least 3 months
in which to make the appraisal. He points out that if the probate
referee obtains an extension of time to complete the asppraisal, the
samwe extension of time should apply to the personal representative's
duty to file the inventory and appreisal. Thus he would allow the
personal representative three months in which to deliver the inventory
to the probate referee or to file an unappraised inventory with the
court. Thereafter there would be a three wonth period in which the
appraisal would have to be completed. In effect, this would give a six
month maximum for completion of the inventory and appraisal.

Russell G. Allen of Newport Beach (Exhibit 34) also questions
whether 4 months is appropriate. In larger estates for which a federal
estate tax return is required, submission of the inventory and
appriasal when the return is due would bring the statute much closer in
line to the common practice of many attorneys. His experience is that
he files the inventory and appraisal within the first few months only
in cases where there is a significant potential for controversy between
the personal represeniative and beneficiaries; more often he files the
inventory at the time of the federal estate tax return. He would
modify this section to provide that "an inventory must be filed within
thirty days after the date (including any extension) for filing a
federal estate tax return if one is required, within six months if no
return is required, or an iInventory (but not necessarily an
appraisement) within thirty days after demand by any person interested
in the estate (but in no event earlier than Ffour months after the
issuance of letters).”

These suggestions make some sense. The Commission has previously
considered similar suggestions from local bar associations. The State
Bar agreed that a shoriter time period is unrealistic in many cases, but
felt the shorter statutory period was a wuseful inducement. The
Commission decided on a four month period with these considerations in
mind, but may wish to reconsider this matter.

Irving Kellogg of Los Angeles (Exhibit 3) is concerned about a
drafting matter--the requirement that the personal representative file
the inveniory and appraisal within four aonths could be read by the
uninitiated person to require the actual appraising to be done by the
personal representative. He suggests that the appraisal regquirement be
made "subject to the provisions of this part”, or some such provision
to alert the personal representative. The staff is not sure how useful
this provision is. Essentially every statute is subject to some other
statuite in one way or other, and here all the relevant statutes are
collected 1n the sane portion of the code.

Exz o a4 M ~ n o o v
inter, f r Paul H, Roskoph and Dawne W. HbIILS of Palo
Alto (Exhzb:t 20) are concerned that the present draft does not
expressly continue this rule. *"We have relied upon this provision in
every Section 650 proceeding we have handled, i.e., appraisals on
interspousal transfers which are not done by a Referee.” A provision
is not necessary here because the interspousal transfer provisions
provide expressly that an inventory and appraisal is not regquired.
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Section 13659. Roskoph and Hollis nonetheless “strongly urge"” a
specific reference to interspousal transfers here. Perhaps language
would be better in the Comment, drawn from Section 605 (effective July
1, 1987):

No Jinventory and appraisal of the decedent's estate is
required where it iIs disposed of without administration under
Division 8 (commencing with Section 13000) except to the extent an
inventory and appraisal is required under or pursuant to Sections
13103, 13152(b), 13200(c), or 13658.

In a small estate sei-aside proceeding under Chapter 6
(commencing with Section 6600) of Part 3 of Division 6, an
inventory and appraisal of the decedent’s estate is regquired as
provided in Section 6608.

.} r £ 1 isal of th i ven n in the
ordinary case is the concern of James M. Ruddick of Marysville (Exhibit
29). It has been his experience that a formal appraisal is most often
necessary or advisable (1) to determine values for estate tax purposes,
(2) to determine the new basis for income tax purposes, or (3) to
determine the pattern of distribution of assets in certain cases. *In
many estate administration proceedings, because of the nature of the
properly or the relative simplicity of the distribution pattern, there
is simply no need for a formal appraisal or, to the extent that an
appraisal is required, the personal representative is capable of
providing the necessary appraisal.” He would make formal appraisal of
estate assets purely optional, on condition that (1) any beneficiary
could regquest or demand & formal appraisal and (2) the probate judge
could reqguire an appraisal if the judge saw the necessity for it.

Supplemental inv and appraisa

8801. If after the inventory 1s filed the personal representative
acquires knowledge of property to be administered In the decedent's
egstate that 1is not iIncluded 1in the inventory, the perscnal
representative shall file a supplemental inventory and appraisal of the
property in the manner prescribed for the original inventory and
appraisal. The supplemental inventory and appraisal shall be filed
within four months after the personal representative acquires knowledge
of the property.

Comment, Section 8801 restates former Probate Code Section 611,
extending the twe month time for f£filing to four months. For
enforcement of this requirement, see Section 8805 (failure to timely
file inventory and appralsal).

CROSS-REFERENGES
Definitions
Personal representative § 58
Property § 62
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Nole. This section extends the time for a supplemental inventory
and appraisal from two to four months after the personal representative
discovers omitted property. Howard Serbin of the Orange County
Counsel's office (Exhibit 24) supports this extension.

8802 Form of invento d appralsal
8802. The inventory and appraisal shall be in the form of a
separate listing of each item with the value of the item opposite the
item.

Comment , Section 8802 restates the fifth sentence of former
Probhate Code Section 600, The value must be the fair market value at
the time of the decedent's death. Section 8800 (inventory and
appraisal required).

Note. State Bar Study Team 1 (Exhibit 32) points out that the
existing law requires the appraisal to be in "dollars and cents"”. This
requirement was deleted from the draft at a time when the draft allowed
rounding off. Since then we have decided not to allow rounding off, so
the staff will return the "dollars and cents" requirement to this
section.

§ 8803, Notice of filing of inventory and appraisal
8803. Upon the filing of the inventory and appraisal, the

personal representative shall, pursuant to Section 1252, mail a copy to
each person who has requested special notice,
Comment, Section 8803 is new.
CROSS-REFERENGES
Definitions
Person § 56

Personal representative § 58
Request for special notice § 1250

4, Objection to appraisal

8804, {a) At any time before entry of the order for final
distributicn of the estate, an interested person may file with the
court a written objection to the appraisal.

(b) The clerk shall fix a time, not less than 15 days after the
filing, for a hearing on the objection.

{c) The person objecting shall give notice of the hearing,
together with a copy of the objection, as provided in Section 1220. 1If
the appraisal was made by a probate referee, the person objecting shall
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also mail notice of the hearing and a copy of the objection to the
probate referee at least 15 days before the date set for the hearing.

(d) The person ocbjecting to the appraisal has the burden of proof,

(e) Upon completion of the hearing, the court may make any orders
that appear appropriate. If the court determines the objection was
filed without reasonable cause or good faith, the court may order that
the fees of the personal representative and attorney and any costs
incurred for defending the appraisal be made a charge against the
person filing the objection.

Comment, Section 8804 restates former Probate Code Section 608.5,
replacing the 10 day minimum hearing time with 15 days consistent with
the general notice provisions and providing for an award of fees and
costs in the event of a frivolous objection., It is drawn from Probate
Code Section 927 and from former Revenue and Taxation Code Sections
14510-14513. See also Sections 8907 (appraisal report, backup data,
and Justification of appraisal) and 927 (exceptions to account,
including objection to appraisal). For objection to the inventory,
other procedures are available, See, e.g., Section Chapter 11
(commencing with Section 9860) of Part 5 {(conveyance or transfer of
property claimed to belong to decedent or other person).

CROSS~REFERENCES
Clerk to set matter for hearing § 1285
Definitions
Interested person § 48
Person § 56
Request for special notice § 1250

Nole. Willism E. Fox of Paso Robles (Exhibit 15), who bhas
practiced probate law in the Los Angeles area for 16 years, is
concerned that some persons could file an objection to the appraisal as
a method to delay closing the estate, In order to force a settlement of
their claim, He assumes that a jury trial will be demanded, and that
because of the five year backlog in wmetropolitan areas, the objector
can effectively tie up the estate, *In my opinion, under this Section,
2 person could wait until a Petition for Final Distribution is fFfiled
and then file objections to the appraisal. The Petition for Final
Distribution, in all probability, would have to be placed off calendar,
waiting for an adjudication on the appraisal.” His suggestion is that
the inventory and appraisal should be mailed to beneficiaries as well
a5 persons who have regquested special notice, and there would be a
30-day period within which objections could be made.

The staff is not sure how long an objection to an appraisal would
tie up the estate for. A jury trial would not be available, contrary
to Mr. Fox's assumption. He does point out that "Determining the value
of anything by experts can be very time-consuming and very costly when
the matter is heard in court.” Whether limiting objections to 30 days
after Ffiling the appraisal would substantially cut down the delay
problem, we do not know.
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§ 8805, Fajlure to timely file inventory and appraisal

8805, If the perscnal representative negligently or intentionally
falls to file the inventory and appraisal within the time allowed under
Section 8800:

{a) The court may compel the personal representative to file the
inventory and appraisal pursuant te the procedure prescribed in Section
921 to compel a personal representative to file an account.

{(b) The court may remove the personal representative from office.

(c) The personal representative is liable for injury to the estate
or to an interested person arising from the failure, including
attorney's fees in the court's discretion. Damages awarded pursuant to
this subdivision are a 1iability on the bond of the personal
representative.

Comment, Sectlon 8805 restates former Probate Code Section 610
and a portion of former Probate Code Section 611, codifying the case
law rule that the atatute applies to fallure to timely file the
appraisal as well as faillure to timely file the inventory. Section
8805 1s 1limited to negligent or intentional noncompliance by the
personal representative and is not intended to apply where the personal
repregentative was umable to flle the appraisal due to the probate
referee's delay, or where the personal representative made a good faith
effort to file but was unable to due to circumstances beyond the
personal representative's control, For delay caused by the probate
referee, see Article 3 (commencing with Section 8940) of Chapter 3.

Subdivision (a) is new.

Subdivision (b) provides for removal as an independent sanction.
For the removal procedure, see Article 6 (commencing with Section 8500)
of Chapter 4 of Part 2. This supplements the removal sanction that is
part of the procedure under subdivision {a) to compel a filing.

Under subdivision (c¢), 1liability for injury arising from the
failure of the personal representative to timely file the inventory and
appraisal includes attorney's fees incurred in proceedings to compel
the filing. Liability of the personal representative and of the
sureties on the bond 1s Jjoint and several. See Code Civ. Proc.
§ 9956.410 et seq,

CROSS-REFERENCES
Definitions
Interested person § 48
Personal representative § 58

Note. State Bar Study Team I (Exhibit 32) notes that this Section
provides a remedy for failure to timely file the inventory and
appraisal but not for failure to timely file a supplemental inventory
and appraisal, even though it is intended to cover both (see the
Comment to Section 8301l). The staff would correct this defect by
applying the section for failure to file within the time required by
*this chapter” rather than the time required by “Section 8800”, and by
adding a reference in the Comment EQthe supplemental filing.




Irving Rellogg of Los Angeles (Exhibit 3) suggesis that we add to
this section & provision for a personal representative to file with the
court a notice giving the reasons for the delay and an explanation of
why the delay is beyond the control of the personal representative,
*Such a requirement would state a record in the file and would be
indicative of the personal representative’s efforts to achieve
compliance with the deadline date.” This would be analogous to the
procedure we provide for the probate referee to appear and explain any
delay before sanctions are imposed. See Sections 8940 and 8941 of the
draft.

CHAPTER 2. INVENTORY

Article 1. General Provisions

§ 8850, Contents of inventory

8850. {a) The inventory shall include all property to be
administered in the decedent’s estate.

(b) The Iinventory shall particularly specify the following
property:

{1) Debts, bonds, mortgages, deeds of trust, notes, and other
security for the payment of money to the decedent, with the name of
each debtor, the date, the sum originally payable, and the
endorsements, 1f any, with their dates.

(2) A statement of the interest of the decedent in a partnership
in which the decedent was a member, appraised as a single item.

{3) An account of all money of the decedent,

{c) The iInventory shall show, toc the extent ascertainable by the
personal representative, the portions of the property that are
commmity, quasi-commmity, and separate property of the decedent.

Comment, Subdivisions (a) and (b) of Section 8850 restate the
third and fourth sentences of former Probate Code Section 600 without
substantive change. Subdivision {c¢) restates former Probate Code
Section 601, with the addition of the reference to quasi-community
property.

CROSS-REFERENCES
Definitions
Community property § 28
Personal representative § 58
Property § 62
Quasi-community property § 66
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Note. Subdivision (b}(1) requires the inventory to particularly
specify mortgages, deeds of trust, and other security for debts owed tfo
the decedent. Irving Rellogg of Los Angeles (Exhibit 3) suggests that
if the debts are secured by real property, the inventory should contain
a legal description of the property. *This would be helpful in
tracking the handling of the real property throughout the probate
proceeding.”

State Bar Study Team 1 (Exhibit 32) believes the phrase in
subdivigion (b}{2}, "appraised as & single itew”, should gualify both
(b}{1) and (b)(2). The staff disagrees. All the items mentioned in
subdivision {(b){1) should be appraised separately and not
collectively. Team 1 suggests that this is in fact what appraissl *as
a single item” is intended to require, but that construction would
confound the plain meaning of the words. The relevant provision was
£irst added to the law in 1907, providing:

The inventory must contain all the estate of the decedent,
real and personal, a statement of all debts, bonds., mortgages,
notes, and other securities for the payment of money belonging to
the decedent, specifying the name of the debtor in each debt or
security, the date, the sum originally payable, the indorsement
thereon (if any), with their dates, and the sum which, In the
Judgment of the appraisers, may be collected on each debt or
security; and a statement of the interest of the decedent in any
partnership of which he was a member, to be appraised as a single

item,
In this formulation, the qualification clearly applies only to the
partnership interest. The Code Commissioners’ mnote to the 1%07

provision is that, *"Besides some slight changes in wording, the
amendment is designed to secure greater definiteness as ¢to the
inventory of & partnership property interest.” This language was
construed by the Supreme Court in 1914--"The interest of a deceased
partner in the property of a firm of which he was a member at the time
of his death must be inventoried by his administrator or executor, and
must be appraised as a single item, no matier how extensive and varied
in character the firm properiy may be, and for the purposes of
administration it is deemed part of the personal estate and may be sold
as such.” Cooley v. Miller & Lux, 168 Cal. 120, 136 (1914). The staff
believes the tabulation of Section 88350 clarifies the point and should
not be changed.

§ 3851, Discharge or devise of claims
8851. The discharge or devise in a will of any debt or demand of

the testator against the executor or any other person is not wvalid
againat creditors of the testator, but is a specific devise of the debt
or demand. The debt or demand shall be included in the inventory. If
necessary, the debt or demand shall be applied in the payment of the
debts of the testator. If not necessary for that purpose, the debt or
demand shall be distributed in the same manner and proportion as other

apecific devises.
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Comment, Section 8851 restates former Probate Code Section 603
without substantive change.

CROSS-REFERENCES
Definitions
Devise § 32
wWill § 88

2, Dath of personal representative

8852. (a) The personal representative shall take and subscribe an
cath that the inventery contains a true statement of all property to be
administered in the decedent’s estate that the personal representative
has knowledge of, and particularly of money of the decedent and debts
or demands of the decedent agalnst the personal representative.

{b) The oath shall be endorsed upon or attached to the inventory.

Comment, Section 8852 restates former Probate Code Section 604
without substantive change. The requirement of an oath may be
satisfied by a written affirmation. Code Civ. Proc § 2015.6.

CROSS-REFERENCES
Definitions
Personal representative § 58

Note, Herbert P. Moore, Jr., of Orinda (Exhibit 1) notes that
this section does not make clear if all joint personal representatives
must sign the inventory. "I recently had a situation involving
co-executors wherein one co-executor would not sign the inventory.”
The xstaff is reluctant to wmake special rules dealing with this
situation. There are innumerable duties imposed on the personal
representative throughout the code, and we would not want to specify
for sach duty a rule applicable to joint personal representatives. Our
approach has been to creale general rules on this matter for all estate
administration. Thus where there are two personal representatives,
both must act; where there are more than two, a majority may act; and
any personal representative may seek a court order requiring the others
to act. Section 9630.

Article 2, Discovery of Property of Decedent

§ 8870, Subpoena to appear apd be examined concerning decedent's
property

8870. {a) On petition by the personal representative or an
interested person, the court may issue a subpoena to a person to appear
before the court and be examined under oath concerning any of the
following allegations:
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(1) That the person has wrongfully taken, concealed, or disposed
of property in the estate of the decedent.

(2) That the person has knowledge or possession of any of the
following:

(A) A deed, conveyance, bond, contract, or other writing that
contains evidence of or tends to disclose the right, title, interest,
or claim of the decedent to property.

{B) A claim of the decedent.

(C) A lost will of the decedent,

{b) If the person does not reside in the county in which the
estate 1s being administered, the superior court either of the county
in which the person reaides or of the county in which the estate is
being administered may imsue a subpoena under this section.

{c) Disobedience of a subpoena issued pursuant to this section may
be punished as a contempt of the court issuing the subpoena.

Comment, Subdivisions (a) and (b) of Section 8870 restate the
first two sentences of former Probate Code Section 613, substituting a
petition for a complaint and a subpoena for a citation. See also
Section 7061 (actions in chambers).

Subdivision (c) supersedes the first sentence of former Probate
Code Section 614. For general provisions governing issuance and
enforcement of subpoenas, see Gode Clv. Proc. § 1985 et seq. See also
Section 1283 {rules of practice),

CROSS-REFERENCES
Definitions
Intereated person § 48
Personal representative § 58
Property § 62
Will § 88
Verification required § 1284

Note. Ruih A. Phelps of Burbank (Exhibit 30) notes that the
Comment refers to Code of Civil Procedure Section 1985 relating to
subpoenas, which allows gftorneys ¢o issue gsubpoenas. She wonders
whether the Commission considered extending this fo probate.

The Commission did not, and the reference to Section 1985 should
be deleted. That is lefi over from a time when the draft of the
general probate practice rules was very broad in its incorporation.
The Commission has not yet finalized its decisions in this area, and
until then the reference is not applicable,

Russell G. Allen of Newport Beach (Exhibit 34) would replace the
subpoena with a different sort of procedure, based on limited
experience with the subpoena. He would allow the court to direct an
individual to appear before a notary public and provide., in effect, a
deposition. If the individual refuses to answer guestions in that
setting, then relief could be sought from the court as in the case of a
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civil discovery proceeding. *As it is, I have found it cumbersome {and
a gquestionable use of the court’s time) ¢o reguire all of the
questioning to take place in the courtroom.”

§ 8871. Examination

8871. (a) At the examination, interrogatories may be put to the
person subpoenaed pursuant tc Section 8870, and witnesses may be
produced and examined on either side. All such interrogatories and
answers shall be in writing, signed by the person examined, and filed
with the court.

(b) If upon the examination it appears that the allegations of the
petition are true, the court may order the person to disclose the
person's knowledge of the facts to the personal representative.

(c) If upon the examination it appears that the allegations of the
petition are not true, the person's necessary expenses, including a
reascnable attorney's fee, shall be charged against the petitioner or
allowed out of the estate, in the discretion of the court.

Comment, Subdivisions (a) and (bd) of Section 8871 restate the
second, third, and fourth sentenceas of former Probate Code Section
614, Subdivision (c) supersedes the third sentence of former Probate
Code Section 613. The court order of disclosure is enforceable in the
same manner &8s other court orders. See, e.g., Code Civ. Proc. § 1209
{contempt); see also Section 1283 (rules of practice).

CROSS-REFERENCES
Definitions
Personal representative § 58

Note, Irving Kellogg of Los Angeles (Exhibit 3) suggests that the
last gsentence of subdivision (a) be split up for clarity and
simplicity, thus:

All such interrogatories and answers shall be in writing. The

answers shall be signed under penalty of perjury by the person

examined. All interrogatories and answers shall be filed with the
court.
This is acceptable to the staff.

Professor Benjamin D. Frantz of PmGaorge School of Law (Exhibit
21) wonders why this section speaks in terms of wriften interrogatories
when Section 8870 provides a subpoena to compel the personal attendance
of & wiitness before the court. The staff has no answer to this, other
than that existing law provides for it.
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2, Citation to appear and account

8872, (a) On petition by the personal representative, the court
may 1ssue a citation to a person who has possession or contrel of
property in the decedent’'s estate to appear before the court and make
an account under cath of the property and the person's actions with
regpect te the property.

{b) Discbedience of a citation issued purguant to this section may
be punished as a contempt of the court issuing the citation.

Comment., Section 8872 restates former Probate Code Section 615,
substituting a petition for a complaint. See also Section 7061
{actions in chambers). The duty to account under this section includes
both property entrusted to a person and property that comes into the
person’s possession, including money, accounts, and other property and
papers. For general provisions governing issuance and enforcement of
citations, see Sections 1240-1242,

CROSS-REFERENRCES
Definitions
Personal representative § 58
Property § 62

Note. Howard Serbin of the Orange County Counsel’s office
(Exhibit 24) believes the substitution of *petition” for *complaint” in
this section is appropriate,.

§ 8873, VWrongful taking, copncealment, or disposition of property in

eatate

8873. A person who has wrongfully taken, concealed, or disposed
of property in the estate of the decedent is liable for twice the value
of the property, recoverable in an action by the personal
representative for the benefit of the estate.

Comment., Section 8873 restates former Probate Code Section 612
without substantive change.

CROSS5-REFERENCES
Definitions
Personal representative § 58
Property § 62

Note, Herbert P. Moore, Jr., of Orinda (Exhibit 1) is concerned
about a situation where there is a dispute over title to the property.
The example he gives is & person who refuses to turn over property
claimed by the personal representative on the basis of joint tenancy
survivorship rights in the property. Mr. Moore feels that if there is
a legitimate dispute, the person who "wrongfully retains'™ property
should not be liable for the same double damages that a person who has
"wrongfully taken" property would be liable for.
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This problem could be addressed by limiting the section to cases
of wrongful taking, concealment, or disposal “without claim of title or
other just cause.”

CHAPTER 3. APPRAISAL
Article Procedure

Appraisa erson epresentative, probate referee, and
independent expert
8900. The appraisal of property in the inventory shall be made by
the personal representative, probate referee, or independent expert as
provided in this chapter.

Comment, Section 8900 restates the introductory clause of former
Probate Code Section 605(a) with the addition of the reference to an
independent expert. See Section 8904 (appraisal by independent
expert). Designation of a probate referee is made pursuant to Article
2 (commencing with Section 8920)., The appraisal is made of the fair
market value of the property at the time of the decedent's death. See
Section 8800 (inventory and appraisal required).

CROSS-REFERENCES
Definitions
Perscnal representative § 58

1, A 8 ersona esentative

8901. The personal representative shall appraise the following
property, excluding items whose falr market value iz, in the opinion of
the personal representative, an amount different from the face value:

{(a) Money and other cash items. As used in this subdivision, a
"cash item” is a check, draft, money order, or similar instrument
i1ssued before the decedent's death that can be immediately converted to
cash.

(b) Refund checks issued after the decedent's death, including tax
and utility refunds.

(e¢) Accounts (as defined in Section 21) in financial institutions.

{d) Money market accounts and brokerage cash accounts.

(e) Proceeds of 1life and accident insurance policies and

retirement plans payable on death in lump sum amounts.
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Comment, Subdivisions (a), (ec), and {e) of Section 8901 restate
former Probate Gode Section 605(a)(l) without substantive change.

The definition of "cash item" in sgubdivision (a) is consistent
with existing practice. California Probate Referces’ Ass'n, Probate
Referees' Procedurea Guide 9 (1976).

Subdivisions (b) and (d) are new. The personal representative may
appraise an item listed in subdivision (b) or (d), as well as items
listed in subdivisions (a), (c), and (e), only if its falr market value
can be determined solely from its face without calculation or reference
to other sources. See introductory clause of Section 8901.

CROSS-REFERENCES
Definitions
Account § 21
Financial institution § 40
Personal representative § 58
Property § 62

Note. This section is a hey provision in the probate referee
scheme, providing for appraisal of vcertain assets by the personal
representative rather than by the probate referee. There were guite a
few comments addressed to this seciion and the underlying concepts.

Subdivigjion (a) provides for personal representative appraisal of
cash items, including checks issued before the decedent's death. John
A. Dundas II of Pasadena (Exhibit 2) would like to see this expanded to
include any checks or cash received after death, regardless of the date
of issue. "For example, a cash distribution from an estate of a prior
decedent, as part or all of the second decedent’s interest in that
estate, should not require the referee's services."” The problem the
Staff sees with this suggestion is that the 1line between cash and
accounts receivable becomes blurred. What is the cutoff point at which
unpaid accounts receivable are valued as part of the estate, without
waiting for more payments? The date of death, as in existing law,
seems to be the most practical.

Subdivigion (b} is a limited exception to the rule of subdivision
(2), allowing personal representative valuation of refund checks.
Howard Serbin of the Orange County Counsel’s office (Exhibit 24)
supports this addition. Herbert P, Moore, Jr., of Orinda {(Exhibit 1)
would add to this Medicare, insurance, and similar health care
reimbursements or payments,

Subdivision (d) is an expansion of the account exception in
subdivision {c), also supported by Mr. Serbin,

Subdivision (e) allows personal representative appraisal of lump
sur amounts payable at death from life and accident insurance policies
and retirement plans. Mr. Moore would include here lump sum annuity
issued or sponsored by life insurance companies., This seems to the
staff consistent with the other payments listed in the subdivision,

Accounts receivable were the subject of comment, though not
presently included in the statute. Mr, Moore suggests that receivables
that are in fact collected at face value during administration should
be appraised by the personal representative. See also the comments of
Mr. Dundas, above, relating to checks received after the decedent'’'s
death. The problem with this suggestion is that we do not know at the
time the appraisel is made whether the account receivable will in fact
be collected.
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An alternate approach is suggested by Frank M. Swirles of Rancho
Santa Fe (Exhibit 6). He would give the option to the personal
representative of listing the accounts at face value. *"In the case of
promissory noies which the personal representative values at face value
and includes interest at the specified rate until date of death, there
is no need at all for the services of a probate referee. Those
services are redundant and costly to the estate.” The theory here
would be that if the account is listed at face value, any bond will be
based on that amount, and beneficiaries will be more than adequately
protected. The account receivable would be treated as a cash item at
full value, just like a bank account that the personal representative
ligts at full value.

van ficiard h I isfi n di I ion is
offered by Mr. Moore as safe for personal representative appraisal.
The staff does not know what he means by this.

Publicly ¢raded stock is the item most likely to be suggested by a
commentator for personal representalive appraisal, strongly advocated
by six of the letters we received concerning ¢this tentative
recomrendation. The Commission has struggled with this matter and
tentatively concluded that although a case can be made for personal
representative appraisal of publicly traded stock, nonetheless the
probate referee should continue to appraise it for a number of reasons,
including error in the appraisal by inexperienced personal
representatives and the need Ffor the probate referee to maintain an
adequate fee base.

The commentators on this point did not find the Commission‘’s
argument convincing. See, e.g., Keith P. Bartel of Burlingame (Exhibit
11)--"I Dbelieve that appraising publicly-traded stock should, as a
matter of course, be the responsibility of the personal representative
and his attorneys and not the responsibility of the probate referee. I
f£ind the CLRC’s reasons for retaining this as a referee function to be
unpersuasive.”

A number of the comments responded to the Commission’s arguments
directly. The problem of inaccurate appraisals could be answered
simply by several methods:

(1) Make the valuation date be the closing on the date of death,
rather than some interim value. *Stocks and/or bonds listed on major
exchanges should be appraised by the representative using the closing
prices of such stocks and/or bonds as of the date of death. When death
occurs on a date when such exchange is closed, then the c¢losing price
of such stock and/or bond on the last preceding date should be used.”
Byron I. Pesin of Palm Springs (Exhibit 17). *“In reality it is no more
difficult (and no less credible a measure of value) for the personal
representative to obtain the closing prices of the securities on the
date of death, than it is to have the probate referee do the same. In
fact, in order tc assist the referee and expedite her work, we have
often provided this information to her.” J. Mark Atlas of Willows
(Exhibit 7).

(2) Have an experienced person, i.e. a stockbroker, appraise the
stock at little or no cost to the estate. "Our suggesiion would be to
allow a written statement from a broker as to the values on any given
date. We have wused this procedure iIn numerous Section 650
confirmations with prompt, accurate valuations provided to us. Many
securities brokerage firms have programs available to personal

—-33-




representatives and attorneys. For example, Dean Witter Reynolds has a
program entitled Estate Security Valuation whereby Dean Witter will
prepare valustions for a set fee of $2.00 per security plus an initial
set-up fee of $20.00.” Paul H. Roskoph and Dawne W. Hollis of Palc
Alto (Exhibit 20)}. The same point is made by James M. Ruddick of
Marysville (Exhibit 29). Russell G. Allen of Newport Beach (Exhibit
34) states, "With the advent of services provided by banks, brokerage
firms and other financial institutions for routine evaluation of
publicly traded securities, the inaccuracies because of changes in
value on the date of death, failures to take into account ex-dividend
dates and mis-identification of stock are much less likely than they
were in the past.”

The problem of maintaining an adequate fee base in order to keep
referee fees low was also addressed. Mr., Atlas states, "While it is
true that the probate referee's appraisal fees are relatively swmall,
requiring that an estate pay the referee to establish the value of
publicly-traded stock is an unnecessary expense.”

Yaluation of items selected b: e persona B .S
also advocated. Lon D. Showley of San Diego (Exhibit 25) is generally
satisfied with the probate referee system, but believes that there are
some instances where their professional expertise is not necessary.
"Certainly it would be advantageous if the personal representative can
easily pick and choose and select which assets are to be appraised by
the referee and which assels are going to be appraised by the personal
representative without going through Court approved procedure.” This
concept is also developed by Richard E. Llewellyn II and A. Steven
Brown of Los Angeles (Exhibit 16).

2 isal robate referee

8902. Except as otherwise provided by statute:

(a) The personal representative shall deliver the Inventory to the
probate referee designated by the court, together with necessary
supporting data to enable the probate referee to make an appraisal of
the property in the inventory.

(b) The probate referee shall appraise all property other than
that appraised by the personal representative.

Comment., Subdivision (a) of Section 8902 codifies existing
practice. A statutory exception to the duty to deliver an inventory to
the probate referee occurs in the case of a walver of appraisal by the
probate referee. See Section 8903, The personal representative must
furnish the referee such information as the referee requires concerning
the assets appraised by the personal representative or to be appraised
by the probate referee. See Sectlions 450-453 (powers of probate
referee).

Subdivision (b) restates a portion of former Probate Code Section
605(a)(2). The probate referee may serve an appralsal function in
areas outside of decedent estate administration. See Comment to
Section 8800 (inventory and appraisal required). There are statutory
exceptions to appralsal by the probate referee. See, e.g., Section
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2610 (inventory and appraisal of conservatorship under
Lanterman-Petris—Short Act). For waiver of the probate referee, see
Section 8903. For appraisal by an independent expert, see Section 8904,

Designation of a probate referee is made pursuant to Article 2
{commencing with Section 8920),

CROSS-REFERERCES
Definitions
Personal representative § 58
Property § 62

Walver of appraisal gbate referee

8903. (a) The court may, for good cause, walve appraisal by a
probate referee in the manner provided in this section.

(b) The personal representative may apply for a waiver either in
the petition for appointment of the perscnal representative or in a
separate petition filed in the administration proceedings, but the
petition may mnot be made later than the time the perscnal
representative delivers the inventory to the probate referee. A copy
of the proposed inventory and appraisal and a statement that sets forth
the good cause that justifies the walver shall be attached to the
petition.

{c) The hearing on the waiver shall be not sooner than 15 days
after the petition is filed. The personal representative shall mail a
copy of the petition, a copy of the propesed inventory and appraisal,
and notice of the hearing on the petition, to all of the following
persons at least 15 days before the date set for the hearing:

(1) Devisees wvhose interest in the estate is affected by the
waiver,

{(2) Heirs in an intestate estate.

{3) The State of California if any portion of the eatate is to
escheat to 1it.

{4) Persons who have requested special notice under Section 1250.

(d) Notwithstanding Section 8901, if the petition 1s granted, the
inventory and appraisal attached to the petition shall be filed
pursuant to Section 8800.
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Comment , Section 8903 restates former Probate Code BSection
605(a)-(b), with changes to make clear that the application for waiver
is made by petition, to specify the time within which the petition must
be made, and to make clear that the inventory and appraisal attached to
the petition is to be filed pursuant to Section 8800 {(inventory and
appraisal required).

CROSS—-REFERENCES

Clerk to set matter for hearing § 1285
Definitions

Letters § 52

Person § 56

Personal representative § 58

Property § 62
Mailed notice § 1215
Verification required § 1234

Note. A number of commentators would in effect make use of the
probate referee optional, Herbert P. Moore, Jr., of Orinda (Exhibit 1)
would add language to this section to make clear that a waiver of a
probate referee appraisal may be made "in whole or in part”. The
Compission has rejected this approach in the past because it would
enable the personal representative to pick and choose among assets,
taking the easy ones and Jleaving the tough ones for the probate
referee; the Commission has felt the waiver should be all or nothing.
If picking and choosing by the personal representative is allowed, then
the probaie referee should also be able to pick and choose among what's
left. This concept is in fact advocated by one of the commentators,
below.,

James M. Ruddick of Marysville (Exhibit 29) notes that he has had
little trouble obtaining waivers. 'Over the past five years or so, I
have obtained a waiver (under Section 605 of the Probate Code) of
appraisal by the probate referee in gvery case that I have handled. I
have been successful in obtaining such waivers in at least Ffour
different counties and no court has even questioned my request For such
waiver nor have I been required to make an appearance in connection
with any petition for & waiver.” Nonetheless, he believes that the
necessity to file a petition for waiver should be eliminated. *I
believe Lthat appraisal by probate referees is unnecessary in almost all
cases and, therefore, should be purely optional.” The personal
representative would have the choice whether to use a probate referee
or & qualified independent appraiser.

This point is also made by Russell . Allen of Newport Beach
(Exhibit 34). *“My fundamental objection, however, is to the assertion
that the beneficiaries of all estates should share on a pro rata basis
the cost of maintaining a referee system for those instances in which
there is a need or desire to use a ’'low cost’ appraiser. I think much
sounder policy would be to allow personal representatives {or
beneficiaries) to retain the services of a probate referee when
circumstances warrant and impose on the beneficiaries of those estates
the costs of maintaining the probate referee system, rather than
allocating that cost among the beneficiaries of all estates.”
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This position is also elaborated by Richard E. Llewellyn II and A.
Steven Brown of Los Angeles (Exhibit 16}, who state "The best system
would appear to be one which would permit not only the elective use of
the referee as to the inventory, but the elective use of the referee as
to selected assets in the estate.” Their response to the argument that
this would destroy the economic base of the referee system is
straightforward. *We propose that instead the referee be given the
opportunity to refuse to value certain assets, in which case the
personal representative would then be forced to go to private expert
appraisal, which is what happens now where the referee requests
professional appraisal of certain assets.”

This would in essence be & free market system, The personal
representative would be free to use or not use the probate referee for
any and all assets, and the referee, if concerned that some of the
assets would be too difficult, would be free to refuse to value them.
The staff believes such an approach would ultimately destroy the
probate referee system, since every valuation would be approached from
an economic analysis. Eventually, each asset would be appraised by the
proper expert at market cost, thereby ending the convenience to the
practitioner of all appraisal centered in one person. Llewellyn and
Brown’s response would be, that'’s OK. *"We do not think the benefits of
the probate referee sysiem are so great that it should be preserved at
all costs. Individuals concerned with income tax basis information and
valuations under federal estate tax returns have reason enough to seek
out the true valuation of the assets with which they are charged.
Furthermore, the private sector appears to be very good at determining
the fair market value of most assets and in those cases where the
valuation is difficult, experts are currently needed even under the
prresent probate referee system.” They say that iIn smaller estates or
in cases where the representative is unsophisticated, the use of a
probate referee could be elective in whole or in part. But as the
staff views this scenario, that election would not be available, since
the probate referee system would wither and disappear.

Several commentators would simplify the waiver procedure. Howard
Serbin of the Orange County Counsel's office (Exhibit 24) would like to
see a more efficient means of obtaining the waiver--"perhaps by
something akin to & Notice of Proposed Action, instead of a noticed
hearing.”

Mr. Allen is concerned that a separate waiver petition will be
required in all but the simplest estates because of the requirement
that the inventory and appraisal be filed concurrently with the
petition. He would allow the personal representative to combine the
petition for waiver with the petition for appointment and postpone
filing the proposed inventory and appraisal. *If waiver is appropriate
because of the circumstances of the estate, one should be able to
explain those circumstances to the court at the time of the petition
for appointment without having to defer filing the appointment petition
until an inventory and appraisal can be prepared.” The proposed
inventory and appraisal would later be filed within the standard time
required for filing an inventory and appraisal.

Mr. Allen ailso suggests that the statute specifically allow a
waiver of probate referee petition in connection with a Ffinal account
and report. There is nothing in the current draft to preclude this;
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our one requiremeni is that the petition be made before delivery of the
inventory to the probate referee. This could be pointed out in the
Comment.

4, Appraisal by independent ert

8904. (a) A unique, unusual, or special item of tangible persocnal
property may, at the election of the personal representative, be
appraised by an independent expert qualified te appraise the item,

(b) Unless appraisal by a probate referee is waived, an appraisal
of property pursuant to this section 1is subject to review by the
probate referee, The personal representative and the probate referee
may agree to a reduction or waliver of the commission of the probate
referee as to the property. If the personal representative and the
probate referee are unable to agree, the court shall determine the
appropriate commission, if any.

Comment, Section 8904 is new.

CROSS-REFERENCES
Definitions
Personal representative § 58
Property § 62

Note. Section 8904 is a new provision, designed as a safety valve
for concerns about forcing inappropriate use of the referee (and
designed to save the referee the expense of hiring an expert ¢to
appraise an Jitem the referes is not qualified to appraise). The
regction to this section was generally favorable., See, e.g., Robert K,
Maize, Jr., of Santa Rosa {(Exhibit 12) {"I endorse the concept of being
able to have unique, unusual or special items of property appraised by
a qualified independent expert.”); Howard Serbin of the Orange County
Counsel’s office (Exhibit 24) ("I believe the idea of the proposed law
is & good one. To my knowledge, personal representatives often already
use independent experts to appraise items such as jewelry and coin
collections. The referees seem to rely on the experts.”)

The form of the sppraissal was the subject of comment by State Bar
Study Team 1 (Exhibit 32). They wonder whether the independent
appraigal should be required to be iIn the same format as a probate
referee appraisal. “The appraisal by the referee and the appraissl by
the personal representative are reguired to be on certain standard
Judicial Council Fforms. Should the appraisal of an independent
appraiser be required to be on & form as well? We have seen appraisals
by independent appraisers come in many sizes, shapes, and forms."” The
staff sees no problem here. If the Judicial Council has authority to
require use of certain forms in probate, it can impose the same
requirements on any documents filed with the court, including
appraisals by independent experts submitted to the court by the
personal representative. We could add & note to the Comment about this
if it is believed helpful.
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h r re f £ an in n r{ concerned the
California Appraisers' Council (Exhibit 27). They suggest a procedure
whereby Lhe probate referee declares property that, in the judgment of
the probate referee, is beyond the capacity of the probate referee to
personally appraise. Only this property would be subject to appraisal
by the independent expert; the remainder would be appraised by the
probate referee. This is the converse of allowing the personal
representative Lo pick and choose which assets the referee will
appraise and which assets will be appreised by other means. The
potential for abuse here is, like the potential for abuse there, that
the probate referee will pick the easy items to appraise &t a profit
and leave the difficult items fto be appraised at the expense of the
estate.

The i nden rovision i imi uni 1 r
special ifems of tangible personal property. Paul H. Roskoph and Dawne
W. Hollis of Palo Alto (Exhibit 20) wonder whether this can be
construed to apply to items with an "artistic™ value or items such as
silver, antiques, etc. "It has been our experience that the Referee
has requested the personal representative (through us as the attorneys)
to obtain an appraisal of silver dollars {(for example) from a coin
dealer and then submit that appraisal to the Referee.” It was the
Commission’s conception that items such as these could and should be
independently appraised. The staff is not certain it is a worthwhile
endeavor to try to define "unique, unusual, or special”, especially
since the personal representalive 1is given discretion to designate
these items, and it seems unlikely that litigation would arise over
this issue. We could add "artistic” and "collectible” items to the
list, if that would be helpful.

Intangible, as well a5 Llangible, personal property could be
subject to independent appraisal, suggests John A. Dundas II of
Pasadena (Exhibit 2). "Why not include all personal property, so that
it would cover closely held stock, for example?”

Real propertly., as well as personal property., should be covered by
this section in the opinion of several of the commentators. Herbert P.
Moore, Jr., of Orinda (Exhibit 1) suggests that "consideration be given
to excluding appraisals of real estate by experts whose primary
business is fee appraisal of real estate with membership in a
recognized, national real estate appraisal society.” He gives an
example of an MAI appraisal of $2 million of real property he had
recently that cost the estate $7,000. "“The probate referee, at my
reqguest, used the MAT appraisal, but charged a probate referee's fee of
$2,000 for a few hours work.” Using the MAI appraisal instead of the
probate referee appraisal would not unduly hurt the probate referges,
"“There really aren’t that many situations where a formal fee appraisal
is obtained from a professional fee appraiser, and therefore there
won't really be that many instances wherein the probate referee is
unfairly discriminated against.”

Paul H. Roskoph and Dawne W. Hollis of Palo Alto (Exhibit 20} feel
the same way about residential real property. "We have had situations
where the personal representative obtained an appraisal from a real
estate agent 'as a courtesy’ or at a reduced cost.” Similarly, James
M. Ruddick of Marysville (Exhibit 29) states that, "if an expert
appraisal of residentisal real estate is required, a local real estate
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broker can provide a more persuasive (for estate tax purposes)
appraisal for a fee similar to (or less than) that established Ffor the
probate referee.”

Russell G, Allen of Newport Beach (Exhibit 34) states, "If the
personal representative obtains an appraisal from a qualified appraiser
of real property or any other asset to satisfy the executor's
responsibilities for federal estate tax purposes, I see little reason
to require ‘independent’ appraisal by the probate referee.”

The Northern California Chapter of the American Institute of Real
Estate Appraisers (Exhibit 26) also recommends that the independent
expert provision be expanded to cover real property. “It is the
Chapter’s opinion that there are real property interests that sre as
unique, unusual or special, from a valuation perspective, as any
tangible personal property. We are unable to see any logic to limit
the waiver to just one of the two."

Th r r ‘s £ Ei revi he in nden r
appraisal provided in the section was criticized by a number of
commentators., The criticisms can be grouped into three general

categories--(1) Why have the probate referee review something that is
beyond the referee’s area of expertise? (2) Why charge a second fee
for the probate referee review? (3) If there is going to be a fee, it
should be Fixed and not subject to negotiation.

{1) As to the question of whether there should be referee review
at a1l, Psul H. Roskoph and Dawne W. Hollis of Palo Alto (Exhibit 20)
state, "we feel that once an independent expert has appraised an item
and signed an oath as to its veracity, a Referse does not need to
review it and certainly does not need to be paid a fee, albeit a
reduced fee, to look it over."” Jerome Sapiro of San Francisco (Exhibit
13) adds, 'Why provide for review and payment of probate referee
concerning appraisals by independent experts in fields in which the
referee has no expertise or depth of sxperience?”

{2) As to the question of paying two feess, John A. Dundas II of
Pasadena (Exhibit 2) comments, "It is the practice of soms referees to
always tell the executor to oblain an expert appraisal of coins,
stamps, Jewelry, etc. The value of items the referee is not going to
appraise should be aulomatically excluded Ffrom the referee’s
compensation--not just left subject €to negotiation.” .James M. Ruddick
of Marysville (Exhibit 29) has a very similar perspective. "In a case
which I am presently handling, the probaie referee advised the personal
representative that she should obtain appraisals of antigques and
Jewelry from a gqualified independent expert and furnish those
appraisals to the probate referse., Indeed, we have obtained such
appraisals from qualified independent experts but we have no intention
of submitting them to the probate referee so that the probate referee
can charge a fee for simply adopting those values by reference.”

(3) The question of negotiation over the fees was raised by Howard
Serbin of the COrange County Counsel’s office (Exhibit 24). He offers
no specific suggestions, other than the referee’s fees "should perhaps
be more definitive."
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§ 8905, Verification of appraisal

89405, A person who appraises property, whether a personal
representative, probate referee, or independent expert, shall sign the
appraisal as to property appralsed by that person, and shall take and
subscribe an oath that the person has truly, honestly, and impartially
appraised the property to the best of the person's ability.

Comment, Section 8905 restates former Probate Code Section 608,
with the inclusion of an independent appraisal expert. See Section
8904. The requirement of subscription of an cath may be satisfied by a
written affirmation or a declaration under penalty of perjury. Code
Civ. Proc §§ 2015.5-2015.6

CROSS—-REFERENCES
Definitions
Personal representative § 58
Property § 62

9 Fee for appraisal by personal representative
3906, Reither the perscnal representative nor the personal
representative's attorney 1s entitled to receive compensation for
extraordinary services by reason of apprailsing any property in the
estate.

Comment, Section 8906 restates former Probate Code Sectiom 605(e)
and expands it to preclude extra compensation not only for appralsing
cash items but alsc for appraising other property in the estate (for
example where the probate referee l1s waived pursuant to Section 39%03).

CROSS-REFERENCES
Definitions
Personal representative § 58
Property § 62

Note. Russell G. Allen of Newport Beach (Exhibit 34) takes issue
with the policy of this section. *If the personal representative or
counsel for the personal representative devotes substantial time and
effort to the appraisal of an asset, then that individual should be
compensated for doing so. My impression is that testators freguenily
identify business associates or others enjoying substantial confidence
because of their financial expertise to act as personal
representatives. Often times in the closely-held business context or
real estate investment context, those persons are the most gqualified to
gather and assess the significance of factors that affect the wvalue of
assets. It makes little sense to provide these particularly qualified
people with an incentive to ’'farm out’ the work to a probate referee or
other independent appraiser, simply because someone else can get paid
for the work while the personal representative or his or her counsel
cannot.” The Commission’s idea was that the reason for waiver of the
probate referee is to save the estate money, but giving a commission to
the personal representative or attnggy will not save the estate money.




Herbert P, Moore, Jr.., of Orinda (Exhibit 1) hopes this section is
clear enough to allow an attorney extracordinary fees for the time the
attorney spends working with an appraiser in connection with Ffederal

estate tax appraisals. The staff has no ready solution for this
concern; perhaps our experts can suggest clarifying or 1limiting
language, if appropriate.

§ 8907, Appraisal report, backup data, and justification of appraisal

8907, A probate referee who appraises property 1In the estate
shall, upon demand by the personal representative or by a beneficiary:

(a) Provide any appraisal report or backup data in the possession
of the probate referee used by the referee to appralse an item of
property. The probate referee shall not disclose any information that
was acquired by the probate referee sgsubject to a statutory provision
for confidentiality. The probate referee shall provide the appraisal
report or backup data without charge. The cost of providing the
appraisal report or backup data shall not be allowed as an expense of
appraisal but is included in the commission for services of the probate
referee,

(b) Justify the appraisal of an item of property if the appraisal
is contested, whether by objection pursuant to Section 8804, by tax
audit, or otherwise,. The probate referee may be entitled to an
additional fee for services provided to justify the appraisal, to be
agreed upon by the personal representative or beneficlary and referee.
If the personal representative or beneficlary and the probate referee
are unable to agree, the court shall determine what fee, 1If any, is
appropriate.

Comment. Section 8907 is mew. Backup data required pursuant to
subdivision (a) might include, for example, a 1listing of comparable
sales used in the appraisal. The determination of an appropriate fee
under subdivision (b) will depend in part upon the quality of the
appraisal and whether the contest of the appraisal is reasonable.

CROSS—REFERENCES
Definitions
Beneficlary § 24
Personal representative § 58
Property § 62

Note, Stuart D. Zimring of North Hollywood (Exhibit 14) believes
this provision, especially as it relates "to the ability of the
personal representative to obtain the background information utilized
by the referee’” is 'long overdue’”. The provision is also supported by
Howard Serbin of the Orange County Counsel's office (Exhibit 24).
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§ 8908. Retention of records by probate referee

8908. A probate referee who appraises property in an estate shall
retain possession of all appraisal reports and backup data used by the
referee to appraise the property for a period of three years after the
appraisal 1s filed. The probate referee shall, during the three year
period, offer the personal representative the Information used by the
referee to appralse the property. Any information not requested by the
perscnal representative may be destroyed at the end of the three year
period without further notice.

Comment, Section 8908 1s new.

CROSS-REFERENCES
Definitions
Beneficiary § 24
Property § 62

Nole., Robert K. Maize, Jr., of Santa Rosa {Exhibit 12) supporis
the "concept of clearly imposing a duty upon the probate referee to
maintain his records for a specified period of time,” as does Howard
Serbin of the Orange County Counsel'’s office (Exhibit 24).

Demetrios Dimitriou of San Francisco (Exhibit 5) suggests that it
would be helpful to define the class or classes of data that must be
retained and delivered to the personal representative. He does not
believe "appraisal reports” and "backup data” is sufficiently precise.
Does this mean the probate referee must maintain work product in the
file but not used to support an appraisal? Does the referee have an
obligation Lo reduce to writing and keep in the file thought processes
or other activifty dealing with concepts, ideas, information, or other
data relevant to establishing the value of an asset appraised, whether
used or not?

The staff does not believe the draft is as unclear as Mr.
Dimitriou suggests. There is nothing in the section requiring the
referee to generate paperwork for storage purposes, and the requirement
ig limited to material "used by the referee to appraise the property.”
Perhaps the probate referees can offer us some additional comment on
this point.

Article 2. Designation and Removal of Probate Referee

on by court
8920. The court shall designate the probate referee from among
the persons appointed by the State Controller to act as a probate
referee for the county. If there is no person available who iz able to
act or if the court does not designate a person appointed for the

county, the court may designate a probate referee from another county.
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Comment, Section 8920 restates a portion of former Probate Code
Section 605(a)(2), and makes clear that the probate referee 1is
designated from the panel appointed for the county by the State
Contreoller. See Section 400 (appointment by Controller). Where there
iz no person able to act, whether because all are disqualified@ or
removed or because there are an insufficient number appointed or
because the court elects not to designate a particular probate referee
or otherwise, the court may appoint a probate referee from another
county. This codifies existing practice. The designation of a probate
referee may be made by the judge in chambers. Section 7061.

CROSS-REFERENCES
Definitions
Property § 62

Note. Rawlins Coffman of Red BIuff (Exhibit 10) doesn’t find any
reference in the statute to appointment of a referee for reappraisal of
property to be sold. This is because the matter is dealt with
specifically in connection with property sales. We could add in the
Comment a cross-reference to Section 10309, which is the relevant
provision in the estate management statute.

21 esignation at request of personal representative
8921. The court may designate a person requested by the personal
representative as probate referee, on a showing by the perscnal
representative of good cause for the designation, The following
circumstances are included within the meaning of good cause, as used in
this section:
{(a) The probate referee has recently appralsed the same property
that will be appraised in the administration proceeding.
(b) The probate referee will be making related appraisals in
another proceeding.
(c) The probate referee has recently appraised similar property in
another proceeding.
Comment, Section 8921 is new.
CROSS-REFERENCES
Definitions

Personal representative § 58
Property § 62

Note, This provision, enabling a personal representative to
exercise some control in the designation of a probate referee, received
favorable comment. See Paul H. Roskoph and Dawne W. Hollis of Palo
Alto (Exhibit 20} ("A good addition to the Code is enabling the
personal representative to select a Referee. We have worked with some
very efficient Referees and have had the unfortunate and frustrating
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experiences of working with some not-so-efficient Referees."); Howard
Serbin of the Orange County Counsel's office (Exhibit 24) ("This will
solve a potential problem, and I support it."); Beryl A. Bertucio,
Matthew Bender Senior Legal Writer (Exhibit 28) ("especially like” this
new section); Russell G. Allen of Newport Beach (Exhibit 34) ({"makes
singularly good sense if we are to retain the probate referee system’).

922. Discretion not to designate person as probate referee
8922, The court has authority and discretion not to designate a
particular person as probate referee even though appointed by the State
Controller to act as a probate referee for the county.

Comment., Section 8922 1s new. The court may, but is not required
to, designate probate referees iIn rotation from the panel for the
county, or may use any other system of designation. The court may
refuse to designate a particular person as probate referee if
experience with that person is unsatisfactory, If experience with that
person's office or astaff (including office or staff shared with other
probate referees) 1is generally unsatisfactory, or for other proper
reasons in the court's discretion., Where there is no satisfactory
probate referee for the coumty, or not a sufficient number of
satiafactory probate referees for the county, the court may designate a
probate referee from the panel appointed for ancther county. Section
8920 (designation by court).

Note. Irving Reifman of Los Angeles (Exhibit 23) suggests that
this section may be vague or insufficient to support the court's
exercise of discretion. He would 1ike to see some of the material from
the Comment incorporated in the text of the section as a clear
statement of legislative intent,

The staff does not believe that this is necessary. Courts look to
and rely on the Commission comments regularly for an expression of
legislative intent. We would be concerned about limiting the court’s
authority by adding specific language in the text of the statute. It
is or should be clear ithalt the mere fact the State Controller appoints
a person to the probate referese panel for a county does not obligate
the court to designate that person to act in a case.

§ 8923, NMMsqualification of probate referee
8923. The court may not designate as probate referee any of the

following persons;

{a) The clerk or a deputy clerk.

(b) A partner or employee of the judge or commissioner who orders
the designation.

(c) A person who 1s related within the third degree to the judge
or commisaioner who orders the designation or to the spouse of the
judge or commissjoner, or who is married to a relative within the third
degree of the judge or commissioner.
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Comment, Section 8923 restates former Probate Code Sectiocn 606
without substantive change,

24 moval of probate referee

8924, (a) The court shall remove the designated probate referee
in any of the following circumstances:

(1) The personal representative shows cause, including
incompetence or undue delay in making the appraisal, that in the
opinion of the court warrants removal of the procbate referee. The
showing shall be made at a hearing on petition of the personal
representative, The personal representative shall mail notice of the
hearing on the petition shall be mailed to the probate referee at least
15 days before the date set for the hearing.

(2) The personal representative demands removal of the probate
referee, regardless of cause. The demand shall be made by affidavit or
declaration under penalty of perjury filed with the court and a copy
mailed te the probate referee, and thereupon the court shall remove the
probate referee without any further act or procf. Removal pursuant to
this paragraph is a matter of right, but may be exercised only once in
the administration of the estate and only before the personal
representative delivers the inventory to the probate referee.

{3) Any other cause provided by statute.

{b) Upon removal of the probate referee, the court shall
designate another probate referee in the mamner prescribed in Section
8920.

Comment, Section 8924 is new. Other causes provided by statute
for removal of a probate referee include failure to make a timely
appraisal or report. See BSection 8941 (hearing and order). If
experience with all the probate referees in a particular office is
unsatisfactory, a referee from that office can be removed pursuant to
Section 8924 or designation of a referee from that office can be
avoided pursuant to Section 8922 (discretion not to designate a person
as probate referee).

CROSS-REFERENCES
Definitions
Personal representative § 58
Mailed notice § 1215
Verification required § 1284

Note. PBeryl A. Bertucio, Matthew Bender Senior Legal Writer
{Exhibit 28) especially likes this section.
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Article 3, Time For Probate Referee Appraisal

5 8940, Time required for appraisal or status report
8940. (a) The probate referee shall promptly and with reasonable

diligence appraise the property in the inventory that the personal
representative delivers te the referee.

(b) The probate referee shall, not later than 90 days after
delivery of the inventory, do one of the following:

{1) Return the appraisal to the personal representative,

{2) Make a report of the atatus of the appraisal. The report
shall show the reason why the property has not been appraised and an
estimate of the time needed to complete the appraisal. The report
shall be delivered to the personal representative and filed with the
court.,

Comment, Sections 8940 and B894)1 are new. They parallel Sections
12200 to 12205 (time for closing estate}. The personal representative
must deliver an inventory together with supporting data to the probate
referee., Section 8902 (appraisal by probate referee). Subdiviszion (a)
of Section 8940 requires the probate referee to act promptly and
diligently in making the appraisal, which in the ordinary case should
cccur well before the 90-day period provided in subdivision (b) has
run. The 90-day period provided in subdivision (b) should be viewed as
an unusually long period and not as the mnorm for accomplishing the
appraisal,

CROSS-REFERENGCES
Definitions
Personal representative § 58
Property § 62

Note. The Commission’s recommendation states that ordinarily the
appraisal by the probate referee is done guickly (typically within 15
days) and does not delay administration. This section imposes a duty
on the probate referee to complete the appraisal expeditiously, and
provides a procedure and sanctions if the appraisal iy not completed
within 90 days.

A number of commentators took issue with the Commission’s claim
that appraisals are completed within 15 days in the ordinary case. See
Herbert P. Moore, Jr., of Orinds (Exhibit 1} ("Most of the appraisers
are great and perform their tasks within thirty days. However, I know
of a few bad apples, and they are always late and/or need strong
prodding.”); John A, Dundas II of Pasadena (Exhibit 2) ("I strongly
disagree with the statement that 15 days is a typical time for the
appraisal. My experience has been that 30 days is about the minimum,
and 45-60 days is more usual.”); Everett Houser of Long Beach (Exhibit
4) ("If I could get an appraisal that quickly, I would not complain.
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My practice is primarily in Southern L.A. and Orange Counties. My
experience is that the norm in my area is 60 days and even then, I may
have to ‘chase’ it.")

Commentators also felt that %0 days was too long to allow before
acition is taken against a dilatory probate referee. Howard Serbin of
the Orange County Counsel’s office (Exhibit 24) states “I would like to
See the time 1limit a little less than ninety days. Your background
comments point out that fifteen days is the norm. A time allowance six
times Jonger than the norm seems too much.” 