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Fourth Supplement to Memorandum 87-101

Subject: Topics and Priorities for 1988 and Thereafter (Suggested
Topic for Study)

Attached to this supplementary memorandum is a letter suggesting
that the Commission recommend the repeal of "all the unconstitutional
and inequitable rules of law found in Chapter 6 of the California
Elections Code.” The staff has selected a few of the numerous
attachments to the letter for reproduction here. Cne of the
attachments not reproduced here 1s Chapter 6 of Division 6 of the
Elections Gode, which in fairly extensive detail governs nomination of
independent candidates for public office.

This 1is a highly political matter In which the Legislature is
actively involved; for these reasons, the staff does not believe the
matter is appropriate for GCommission study. In fact, the two
provisions of Chapter 6 that are the subject of court cases attached to
the letter—-relating to filing fees and signatures required for
nomination—have been substantially revised by the Legislature since

the cases were decided.

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary
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SUMMARIES 39 L Ed 2d 702

DONALD PAUL LUBIN, Lic., Petitioner,
v

LEONARD PANISH, Registrar-Recorder, County of
L.os Angcles '

415 US 709, 39 L. Fd 2d 702,94 § Ct 1315

Argued October 9, 1973,
Decided March 26, 1974,

Decision: California clection statutes requiring can-
didates’ payment of liling fees for names o be
placed on primary ballot, bul nol providing
alternative mcans of access to ballot, held viola-
tive of equal protection rights of indigent candi-
dates.

SUMMARY

An indigent person who sought nomination as a
candidate for clection 10 the Board of Supervisors
for Los Angeles County was denied a place on the
primary ballot when he was unable o pay a filing
fee, required by state statutes governing nomina-
uons and elections for certain oflices. Such person, -
with others, instituted a class action in the Los
Angeles Superior Court, secking a writ of mandate
against certain public officers, and contending that
the California filing fee statutes, which provided no
alternative means ol access to the ballot, deprived
indigent persons of cqual protection guaranteed by
the Fourteenth Amendment and rights of expression
and association guaraniced by the First Amend-
ment. The Superior Court denied the writ of man-
date, and subscquent petitions for writs of mandate

209
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No Person except a natural born Citizen, or a
Citizen of the United States, at the time of the Adop-
tign of this Constitution. shall be eligible to the Office
of President; neither shall any person be eligible to
that Office who shall not have attained to the Age of
thirty five Years, and been fourteen Years a Besident
within the United States,




No Person shall be a Senator who shall not have attained
to the Age of thirty Years, and been nine Years a Citizen of the
United States, and whe shall not, when elected, be an Inhabitant
of that State for which he shall be chosen.




ART. I-LEGISLATIVE DEPARTMENT 101
Sec. 2—Hounse of Representalives ) Cl. 2—QualiGeations

Congress has liud the power under Articio 1. § 4, to Ieyislate to protect
that right against both official ** and private denial?

Clause 2. No person shall he a Representative who shall not
have attained to the Age of twenty-five Yeurs, and been zeven Years
2 Citizen of the United States, and who shall not, when elected, he
an inhabitant of the State in which he =hall be chosen.

QUALIFICATIONS OF MEMBERS OF CONGRESS

When the Qualifications Must Be Possessed

A question much disputed but now seemingiy settled is whether a
condition of eligibility must exist at the time of the election or whether
it is sufficient that eligibility exist when the Member-elect presents
himself to take the oath of office. While the language of the clause ex-
pressly makes residency in the State a2 condition at the time of election,
it now appears established in congressivual practice that the age and
citizenship qualifications need only be met when the Member-elect is
to be sworn.! Thus, persons elected to citlier the House of Representa-
tives or the Senate before attaining the required age or term of citizen-
ship have been admitted assoon as tiwy became qualified.”

Exclusivity of Constitutional Qualifications

Congressional Additions.—\Writing in The Federalint with vef-.

erence to the clection of Members of Conpress, Ilamilton firmiy stated
*[t]he qualifications of the persons who mayv .. , be chosen . . .

» - 1 - -
are Jefined and fixed in the Constitution. and are unalterabl
egislature.”* ntil the Civil War the issie was not rwised, the oniy
actions taken by either House conforining ta the ides that the qualifi-

Varbrough, 110 U.8. 651, 663 (1884). See alae Wiley v, Sinkier. 170 C.8 5%, a2
(1900} ; Stoafford v. Templeton, 185 LU.8. 457, 40¢ {1902) v Lnited Starcs v,
Clazsic, 313 17.8. 249, 315, 321 (1941).

" Unéted Statea v. Mosley, 238 T°.8. 353 (19153,

* United States v. Classic, 313 U.S. 208, 315 1 1%41),

tSee 8. Rept. No. 904, T4th Congress, 1st sess. (1085 ), neprinted in 19 Cong.
Ree. D351-0053 11535},

*1 A, Hinds' Preccdents of the Honse of Representativres (Washington :
1907), § 418; 70 Cong. Rec. 9341-9842 (1935) ; of. Hinds' Preocdomts, tupra, § 420

*Na, 60 {Modern Librury ed. 1037). 304 Nee nise 2 T, Srory, Commentarica
on he Constitution nf the [rited States (Boston 1833}, §§ 623627 {relating to
The power of the States to add qualifieatlons).

51-139 O—T3—10
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102 ART. I-LEGISLATIVE DEPARTMENT

DRl )

Sec. 2—~House of Representatives Cl. 2—Qualifications

RPN

cations for membership could not he enlarged by statute or practice.
But in the passions aroused by the fratricidal conflict Congress enacted
equiring its members to take an oath that they had never been

disloyal to the National Government.: Severa| persons were e fiused
_ seats by hoth TInuses heeause of charges of disloyalty * and thereafrer
: House practice, and Senate Practice as well, was erratic.’ But in F'owell
v. YeCormack s it was conclusively established that the qualifications
listed in el. 2 were exclusive » and that Congress could not add to them
by excluding Members-elect not meeting the additional qualifications, '

& BELETN
3
y
4
-

— by

Powell was cxcinded from the 90th Congress on grounds that he
had asserted an nunwarranted privilege and immunity from the proc-
ess of a state conrt. that he. had wrongfully -diverted House funds
for his own uses, and that he had made false reports on the expendi-
tures of foreimm curreney.’ The CCourt determination that he had heen
wrongfully excluded proceeded in the main from the Conrt’s analysis
of historieal developments. the Convention debates, and textual con-
siderations, This process led the Court to conelude that Congress’
power under Article L. § 5 to judge the qualifications of its Members

“All the instanees appear o be, however, cases in which the rontest arose
out of a cisimed adslitional state puafifiention,

SAct of July 2. 1562, 12 Stat. 502, Note also the disquailcation written into

- §3 of the Fourteenth Awendzment.

*1A. Pinds' Preredenta of the House af Representatives { Washington : 1507),
§5 451, 440, 457,

*In 1870, the House vxcluded & Member-elect who had been re-elocted after
resiening earlier in the same Congress when expulsion proceedings were insti-
tuterl against him for selling appointments to the Militars Academy. 1 A. Hinds'
Precedents of the foyae 6l Representatices {Washington : 1007), § 484, A Mem-
ber-eloct was exelindol in 1899 because of his practice of polrgamy, 4., §§ 474~
480, bt the Senate relfused, after adopting a rule reqniring a two-thirds yote, to
exclude a Member-eleor ng those grounds. Id., §§ 451-482. The House twice ex.
cludil & sncialist Membrr-cloct in the wake of Wurld War T on allegntions of
dislovalty. 8 C. Canuon's Precedents of the House nf Represemiatives { Washing-
ton: 1535), §¢ 56-55 S wixo, 8. Rept, No. 1010, TTth Congress 2d sess, | ™),
and R, Hupman.,_“-f::nq!:- Kivrtiom, Erpulwion and C'rasare Ceses From IT89 {o
1066, S, e, Nal 71, Sith Congress, 24 sess, (1O0TY 140 (dealing with the effort
ta exclude Renatnr Langer.of Nurth Dakota).

BRI ATV PR TI Thie Court divided eight to one, Justlee Stewnrt dis-
senting on the gronmd the vise was mont,

"The Cuurt deelinml 1o redel the quivestion whether the Tonstitution jn faet
A0 imgnee othepr iaalifications, 355 8. J20 0 41 ipossibly Article I, §3, ¢l. 7,
disapralifying 1o rsons imgsstehed, Artlele I, 36, cl. 2, incompatible offices, nnd § 3
of the Fourtventh Moendment b, 15 atse possible that the oath provision of
Article VI el 3, cotifd lae eonsidered a qualificntion. See Bond v, Floyd, 385
.8, 118, 120124 IRH

'y U8, Ao

“H. Rept. Nu, 23, Mrh UCougress, 1st sess, {14673 ; 305 T.S., 48093




ART [=LEGISLATIVE DEPALRTMENT 103

See. 2—Houwne of Hoprrwﬁlaliwn 1 —ualifications

was lintted to ascertuining the javser or absnee of the standing
qualifications peesersbund b Artiede 1z o2 ol 20 i frerhiage 1 other
express provistons of the Constotatioes - Tie conelusion follimsed
bBocause the Engli-h parliamentary peaesee and the colunial legeislative
practice at the time of the deaftine of

cariter deviations. had settled into pobioy that exelusion was g power
exervisable ull]}' when the Mendwroiar failad o et a standing
qualification=™ bevatse in the Constitsmanal Connention the Framers

e Clon=titution, after soine

hid defeated provisions allowing Comgres< by statute cither to ereate
property qualtfications or to ereate widitional qualifieations witheut
limitationt and becanse both Hanltan aad Mardi-on in the Federalint
Hapers and Hamilton o the New Yotk mtifving convention had
strongly urged that the Constitution prescribed exclusive qualifica-
tinns for Members of Congress, '

Further. the Court observed that the early practice of Conpress.
with muiy of the Framers serving, was vonsistently limited 1o the
view that exclusinn conld be exercised anly wich revard ta a Membor-
elect fuiling to meer a gqualifieation expressly preseribed in the Con-
stitution. Not until the Civil War dideontrary precedents appens amd
Yater practice was mixed™ Finaily even were taomtent of the Framens
less elear. said the Conrt, it would »till Yo corapelivd to interpret the
pewer to exclude narrowly, = A fundaront] priseipde of our repre-
sontative democraey i< in Haniilton's wordz that the peaple shondd
“hoose whom ey please to govern them,' o £0008 Flebatox 237, A=
Madizson peinted out at the Convention. this principle is undermined
a< mneh by limiting whom the people van select as by limiting the
franchise irself. In apparent agrement with this basie philesophiv,
the Convention adapted Lis sugge-tion limitise the power tn expel.,
To allow escontially that sabwe povoer fo ie cvereised under the JITIE
of judging qualifications, would e 10 benare Miolison's warning,
borne out in the Wilkes cuse amld -me of £ nngrress' own post-Civil
War exclusion cases, aminst vesting an imprraper and dangerous
power in the Legislature. 2 Fareand 21975 Thas, the Conrt Appen s
to say, to allow the ITntse to exelwde Pawell on this basis of quali-
fieations of its own choosing would Gepisee on the interests of his

canstibivnts in efective participation i tie eleetoral  process. an

il LPTEE T R | P S ot O W S PO THIS DR S R PLT IR
B, St
bl 1 IO i, LT
B L., L3-S
"1, S1-T4T
TId., BT-3H4S




104 ART. [--LEGISLATIVE DEPARTMENT
Sec. 2—House of Representatives Cl. 2--Qualifications

interest which eould be protected by a narrow interpretation of
Congressional power.®

. The resuit in the Porwell case had been foreshadowed earlicr when
' -the Cowrt held that the exclusion of a Member-elect by a state legis-
| _ lature because of objections he had uttered to certain national policies
constituted a violation of the First Amendment and was void.'® In
the course of that decision, the Court denied state legislators the power
to look hehind the willingness of any legislator to take the oath to
support the Constitution of the United States. prescribed by Article
VI, cl. 3, to test his sineerity in taking it The unanimons Coonrt noted
the views of Madison and Hamilton on the exclusivity of the qualifica-
tions set out in the Constitution and alluded to Mudison’s view that
the unfettered diseretion of the legislative braueh to exelude members
could be abused in behaif of political, relizious or nther orthodoxies.®t
i The First Amendment holding and the hoiding with regard to testing
I’ the sincerity with which the oath of office is taken is no doubt as ap-
. plicable to the United Srates Congress as to state legislatures.

State Additions.—ITowever much Congress may have deviated

_ from the principle thatthe qualifications listed in the Constitution
- MV eacTusive when the issue has been congressionnl enlarpement of
i those gtalilicatinsTE has heen untform in rejecting efforts by the
States 1o enlarge the gunhtications. Thus. the House in 1807 seated

a Member-eleet who was challenged as not being in compliance with

4 state law impasing a twelve-month durational residency requirement

in the district, rather than the federal requirement of being an inhabi-

; tant of the State at the time of election: the state requirement, the
: House resolved, was unconstitutional.** Similariy. both the ITouse and
Senate have seated other Members-elect. who did not meet additional
Stata quallilcations or who sufiered particuiar state disqualifications.

[ S

" The protection of the voters’ {nterest in belng represented by the persan of
their cholce 13 thus annlocized to their constitutionalis secured right to cost a
Lallor and Lave it countivl in general elections, Er parte Yerbrowgh, 110 1°.8. 651
N 1185, and in primary elections, ['nited Statcs v. Claasie, 313 U.S. 209 (141),

to cast a ballot undiluted in strength bacause of unequally populated districts,
, Wetherry v, Sqadera, 30T 8. 1 (1084), and to cast a vore for candidatex of their
; choice unfettered by onernus restrictions on candidate qualification for the ballot.
: Witliama v. RAades, 300175, 23 (108R). )

it * Band v, Flogd, 35 178116 (1968). -

. * L. 120-131. 132, 135,

i . T 1d.. 135 n. 13,

t . ®1 A. Hinds' Preecdents of the Housr of Represcntatives {Washington .
' 1907, § 414,

- -

:: an'ﬁ’:‘,t.hwi ﬂ.e.ct%,:,u“&s—y?‘r
‘ ) S g atres o peliar, 2) jors.
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Reagan'and Burger Lead Salute to Constltutlb

: WASHINGTON m—Premdent
:- Reagan saluted the Constitution,
+ “our biueprint for freedom,” on the

eve of its 200th birthday and led

thousands of children Wednesday

in the Pledge of Allegiance at a

~ colorful celebration of American
citizenship.

As former Chief Justice Warren

E. Burger read the Constitution's

preambie, many of the children

gathered en the west lawn of the

- Capitoi joined him in reciting it,

_ beginning with the ringing, “We,
. t]:e pecple of the United Stat.es."

, % Stock Trading Halts

iAt the New York Stock Ex-
change, trading halted briefly in
. the afternoon, and workers waved
American flags on the trading fiocr.
In Boston, workers took off their
hard hats dropped the:r tools and

joined Reagan in the telewsed'

pledge. Congress temporarily ad-
journed for the ceremony and hun-
dreds of federal workers Were -
given an extra 90 minutes on top of

.their usual one-hou.r lunch to at-

tend.

“We re a part of history,” said

Holly Maultz, 16, one of 108 pupils .
who recited the pledge a half-hour - -

before Reagan on the {light deck of
the aireraft carrier Kitty Hawk, in
Pennsylvania for an overhaul.

A star-spangled spectacle cranks
up in Philadelphia today, the anni-
versary of the signing of the Con-
stitution, with a parade, picnic,
presidenual speech, interhational
bell-ringing ceremony, show busi-
ness fanfare and fireworks. Hun-

dreds of descendants of the Found- -

ing Fathers\arri\ied ngnuday.

i

: E'fﬁ'é"tﬂ Tight now . . . L0 rededi-
fale ourselves 10 the mﬁtution

f"ﬂ
B e u\n

alcng with chaef justices from each
of the original 13 states. - 0

Handonh;sheart.neaganreat-
ed the pledgie Wednesday, and
moments later red, white and blue
balloons were released over the
Capitol at the tribute, cailed “A
Celebratmn of Cinzenshlp - o

‘Bhuprint for Fmdom' e
“Times have changed, but the
. hasic premise of the Constitutior |
hasn't changed,” Reagan said. “It'

still our blueprint for freedom.”

- “Al] of ug have an obli auon to
- study the Constitution ang partici- {

pate aclively in the system orf

said "An erens no better_

a-mll.hev ues i

- A e



