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Second Supplement to Memorandum 83-31

Subject: Study L-2009 — AB 2841 (1988 Probate Legislation—-motice to
known creditors)

The Commission's 1987 legislation included provisions requiring
actual notice to known creditors., The new statutory scheme is set out
in Exhibit 1, and becomes operative July 1, 1988. AB 2841 makes a
conforming change in one of the new notice provisicns. See Probate
Code Section 9050.

The United States Supreme Court has now come down with the
expected opinion that the United States Constitution requires that
actual notice must be given to known or reasonably ascertainable
creditors. See Exhibit 2, Tulsa Professional Collection Services v.
Pope (Ro. 86-1961, April 19, 1988). The "reasonably ascertainable"
requirement means that the personal representative need not make an
impracticable and extended search but must make a reasonably diligent
effort to uncover the identities of creditors.

The court's use of the "reasonably ascertalnable” standard makes
it unlikely that the Commission’'s new statute will be held to satisfy
constitutional requirements, The new statute appears to violate the
standard by stating expressly that the personal representative need not
make a reasonable search for creditors. Section 9053(c).

The Tulsa case refers to the new California statute in support of
the proposition that, "Indeed, a few States already provide for actual
notice in connection with short nonclaim statutes.,” But the court does
not indicate that the Californla statute would satisfy all
constitutional requirements.

When the Commission first addressed this 1ssue early in 1985, the
staff recommended adoption of a "known or reasonably ascertainable”
standard. The State Bar persuaded the Commission that there are
significant differences between probate law and other fields of law
where due process is required, and that the "reasonably ascertainable"
standard should not apply in probate. The Commission structured the

new statute on this basis.
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Although the California statute appears on the surface to fall
short of the constitutional standard, arguments can be made that the
statute may nonetheless withstand constitutional challenge. For
example, the California statute has a four month claim peried as
opposed to the two month period in the Tulsa case, and there are other
differences such as in the late claim provisions, In the staff's
opinion, these differences are net constitutionally significant and it
would be imprudent to rely on the possibility that the California
statute will be upheld.

If the California statute 1s unconstituticnal, what is the remedy
of an omitted creditor? The Supreme Court in the Tulsa case simply
states that the statutory procedure is unconstitutional and remands the
case "for further proceedings not inconsistent with this opinion.”
Under the California statute an omitted crediter is not entitled to
contribution from creditors or distributees, but may recover against
the personal representative personally or on the bond. Section 11429,
Where does this leave California personal representatives?

The situation Iis not too bad with respect to probate proceedings
commenced on or after July 1, 1988, when the Commission's new statute
becomes operative. It will be clear to practitioners that actual
notice must be given to Xknown creditors, and it will probably be a rare
situation where there is a reasonably ascertainable creditor who is not
also a known creditor. 1In fact, the new scheme could probably easily
he modified to satisfy the constitutional requirement simply by
referring to creditors ascertainable by a reasonable inspection of the
decedent's recerds in the ordinary course of administration. The
Commission conslidered a standard like this along the way to the new
statutory scheme,

But what about proceedings commenced before July 1, 1988,
including proceedings commenced hefore the court opinion in the Tulsa

case, and even proceedings concluded before the Tulsa opinion? The

court does not indicate whether the decision applies retroactively.
Assuming it does apply retroactively, are there any limits on potential
personal representative liability to omitted but known or reasonably
ascertainsble creditors? Presumably the ordinary nonpreobate statutes

of limitation applicable to such creditors would apply to cut off stale
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claims. More recent claims would continue to be viable and probably
could be asserted against the personal representative or bond, 1f any
(and in turn against counsel tc the personal representative).

What is a personal representative today to do? Suppose the estate
i{s ready to distribute. Should the personal representative stop, give
notice, wailt four more months, pay any mnew claims, and then
distribute? Or should the personal representative go ahead and
distribute, but extract indemnification agreements from beneficiaries?
Is it wise to do any of this without statutory authority, or will it
subject the personal representative to further claims by beneficiaries?

The staff believes the Commission needs to review this situation
expeditiously but carefully. We can easily modify our statute to adopt
the United States Supreme Court standard which requires that actual
notice must be given to "known or reasonably ascertainable" creditors.
But how do we deal with the consequences of failure to comply with that
standard in past and pending proceedings? Should we aim for corrective
legislation next session, or are the problems so critical that the
Comnmission should seek to include an immediate statutory response In
one of its bills this session? We do mnot want to enact a poorly
thought-out measure this session and then have the problem of seeking
to correct it retroactively next sessicn. The Commission needs to hear

from the practicing probate har on these lssues.

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary
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EXHIBIT 1

CHAPTER 2. NOTICE TO CREDITORS

Seetion :
8050. Knowledge of creditor of decedent; notice of administration.
8051. Time of notice.
8052. Form of notice.
9053. Liability of personal representative or sttorney; duty to search for creditors.
9054. Conditions under which potice not required.

~  Chapter £ was added by Stats.1987, c. 923, § 93, operative July 1, 1985,

Applwable in promdmgs convmenced on or after July I, 1988, see § 9004 For
provisions governing creditor claims applicable to proceedings commenced bejbm July 1,
1988, see §§ 700 to 758.

) 9050. Knowledge of creditor of decedcnt:: notice of administration

(a) If, within four months after the date letters are first issued to a general personal representa- |
tive, the persona] representative has knowledge of a creditor of the decedent, the personal represent-
ative shall give notice of administration of the estate to the creditor, subjgct to Section 3054. The .
notice shall be given &3 provided in Section 1215. For the purpose of fiis subdivision, a personal
representative has knowledge of a ereditor of the decedent if the peysbnal repmentamgﬁ aware

*  that the creditor has demanded payment from the decedent or the estate, .

b} Thegmngofnntwenndert}uschaptm'mmaddwwnbothepubliumnorpoﬂmgofthenoﬂee

under Section 883.

{Added by Stats.1987, ¢. 923, § 93, operative July 1, 1988) | <= < - = -
Operative July 1, 1988

Applwabls in pmceadmgs commenced on or cfter July 1, 1985, see § 900§, For -
provisions governing creditor-claims app!wable to pmceedmgs commenccd before July 1,

1388, see §§ 700 lo 738,

Law Revision Commission Comt_
1987 Additlon

Section 9050 is new. It is designed to satisfy due process
requirements by ensuring reasonable notice to creditors
within the practicalities of administration of the estate of &
decedent. Notice may be given either by mail or personal
delivery. Sex Sections 1215-1216.

The perscnal represenmative in not required to make a
search for possible creditors under this section. Section
90%53{c). The personal repressntative is required only to
notify creditors who are actually known to the personal
representative sither because information comey to the atten-
tien of the personal representative in the conrse of adminis-
tration or because the creditor has demanded payment
duriog administration. Information received by the person-
al representative may be written or cral but actual, &
opposed to constructive, knowledge is required before a duty
1o give notice is imposed or the personal representative.
‘The personal representative is protectad by statute from a

good faith [ailure 1o give notice. Section 9053(b). How-.

cver, the personal representative may not willfully ignore
information that would Likely impart knowledge of a credi-
tor. For cxample, the personal representstive may not
refuse 10 inspect a file of the decedent marked “unpaid bills"
of which the personal representative is aware. Inferences
and presumplions may be wwailable to demonstrate the
personal representative’s knowledge

§ 9051, Timeol‘notlce

B (C

The persousl representative is not required to notify
persons who -are potentially creditors because of pomsible
liability of the decedent, but only creditors who have made
their claims known. in s case where there is doutt whether
notice to » particular person is required under this standard,
the personal representative should give notice. The person-
al representative in protected froga lisbility in this event.
Secticm 9053(s). o

The purpose of the notice in to alert crediters to the need
to file a formal claim. For this reason, the personal repro-
sentative nead not give notice to 4 craditor who has already
filed a formal claim or to & creditor whose demand for

formal claim requirsments.  Section 9034 (when notice not
required).

The new notice provisions referred 1o in Section 9050 do -

nov spply to & particelar notice where the notice was
delivered, mailed, posied, or first puoblished before July 1,
1988. In such & cese, the applicable law in cffect before
July 1, 1988, continues to apply to the giving of the notice.
Section 1200(d). [19 Calil.Rev.Comm. Reports —

(%) Except as provided in subdivision (b), the notice shall be given within four months after the
date letters are first issued to a general personal representative. .
(b} If the personal representative first has knowledge of a creditor less than 80 days before

expiration of the time provided in subdivision (a), the notice shall be gwen wrthm 30 days ﬁfter t.be
personal representative first has knowledge of the creditor. ... . . . .« )

(Added by Stats 1987, <. 928, § 93, operative July 1, 1088.)
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Operative July 1, 1988

Applicable in proceedings commenced on or after July I,- 71.98;3..;133. §900i. For. .
provisions governing creditor claims applicable to proceedings commenced before July 1,
1988, sce §§ 700 to 788 : . : - -

Law Revision Commission Comment "

1987 Addition - e 7

Failure of the personal representative to give notice yithin  Section 9100 {claim period). [19 CalL Rev.Comm. Reporta
the time required by Section 9051 does not preclide & 317 (1988)).

craditor from filing a claim within the time provided in R ERE

T [T A LR

§ 9052. Formof motier. . =~ | T U
The notice shall be in substantially the following form: . e
NOTICE OF ADMINISTRATION OFESTATE,OF ______ ' DECEDENT
Notice to creditors: L ] .
Administration of the estate of

_ (dscaased) iss been corumenced by

(personal representative) in Estate No. __________ in the Superior
Court of California, County of You must file your claim with the

eourt and mail or deliver a copy. to the personal representative within four months after -
(the date letters were issued to the personal representative), or 30 days after the
date this notice was mailed to you or, in the case of personal delivery, 30 days after the date this
notice was delivered to you, whichever is later, as prpvided in Section 9100 of the Californiz Probate
Code, A claim form may be obtained from the court/clerk. For your protection, yon are encouraged

¥

to file your claim by certified mail, with return receipt requested.

(Date of mailing this notice) . [Nmmdnddmlofmonﬂrepremtlﬁnoramy)
{Added b_y, Stats.1987, c. 923, § 98, operative July 1, 1988.) ' .
T " Operative July 1, 1988 :
Applicable in proceedings commenced on or after July 1, 1988, see § 9004 For
provisions governing creditor claims applicable o proceedings commenced before July 1,
1888, see §§ 700 to 758,
" . Law Revislon Commission Comment
C e 1987 Addition )
Section 9052 prescribes the form of notice given to credi-
tors.  The Judicial Council may adopt an optional Fform.
[19 Cal L Rev.Comm. Reports 318 (1538)).

§ 9053. Liahility of personal representative or attorney; duty to search for creditors

(a) If the personal representative or attorney for the personal representative in good faith believes
that notice to a particular creditor is or may be required by this chapter and gives notice based on
that belief, the personal representative or attorney is not liable to any person for giving the notice,
whether or not required by this chapter.

{b) If the personal representative or attorney for the personal representative in good faith fzils to
give notice required by this chapter, the personal representative or attorney is not liable to any
person for the failure. Liability, if any, for the failure in such a ease is on the estate.

(e} Nothing.ih this chapter impeses a duty on the personal representative or attorney for the

personal representative to make a search for creditors of the deeedent.
{Added by Stats.1987, c. 923, § 98, operative July 1, 1988)
Operative July 1, 1983

Applicable in proceedings commenced on or after July 1, 1985, see § 9004 For
provisions governing creditor claims applicable to proceedings commenced befors July i,
1988, see §§ 700 Lo 738. ) _




Law Revision Commission Comment
1987 Addition

Subdivision () of Section 9053 is inlended to encourage
full and adequate notice in cases where it is a close question
whether 4 perscnal representative has actual knowledge of a
eroditor within the meaning of Section 9050, If, for exam-
ple, the personal represeutative believes thal notice may be
required and if the notice given penerates claims or lidgation
that would not ctherwise have arisen, Section 9053 immun-
izes the personal representative from Liability even though
aotice turma out not to have been legally required.

Subdivision {b) prolects the personal represeniative or
attorney against inadverteng and other good faith failures to
pve a required notice to a creditor.  For example, where &
creditor’s dill s accidentally lost 50 that failure to give the
ereditor notice is purely inadvertent, subdivision (b) provides
st immunity from liability for the personal representative or

sttorney. The remedy, if any, of a creditor who suffers loss
as & result of such a feilure is wgainst the estate and not
agamst the personal representative or attorney.

Subdivision (c) implements the principle that the personal
representative poad not make a special search for creditors,
but avast only notify those who come to the attention of the
personal representative during the course of administration,
Secticn 9050 (notice required). However, subdivision ()
does not authorize the personal representative willfully to
ignore information that would likely impart knowledge of 2
creditor.  Evidentiary inferences and presumptions may be
availsble to prove knowledge of the personal representative
in a dispated case. [19 Cal.L.Rev.Comm. Rgpom e
(193311

§ 904, Conditions under which notice not required

Notwithstanding Section 9050, the personal representative need ﬁot glve notice to a creditor even
though the personal representatwe has knowledge of the creditor 1f. any of the followmg conditions is

satisfied:

{s) The creditor has filed a claim as provided in this part. :
(b} The creditor has demanded payment and the personal representauve elects to treat the demand

a8 a claim under Section $154.

{Added by Stats.1987, e. 923, § 93, operative July 1,

1988.)

Operative July 1, 1958

Applzcab!e in praceedmgs commenced on or after July 1, 1988, see § .90&4 For
governing creditor claims applicable to proceedings cammencsd before July 1,

provisions
1988, gee §§ 700 to 738

Law Revision Commission Comment
1987 Addition .

Section 9054 elitninstes the noed for notice to & creditor
who has filed a satisfaclory claim in the edministration
pmeeadmg The personal representative may waive formal
defects in a demand for payment made dunng tﬁc fcur

R

month claim period and accept the demand as & statulory
claim, thereby avoiding the need for additional notice to the
creditor. Section 9154 (waiver of formal defects). [19
CalL.Rev.Comm. Reporis 320 (1988)). . .
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PROBATE AND TRUSTS
Cite as 88 Daily Journal D.A.R. 4870

SUPREME COURT OF THE UNITED STATES
Byliabus

TULSA PROFESSIONAL COLLECTION SERVICES,
INC. v. POPE, EXECUTRIX OF THE
ESTATE OF POFE

Aﬂ"l:AL FROM THE SUPMREME COURT OF CKLAHOMA
Mo. B8-1961. Argued March 2, 19558 - Decidod April 1, 1688

Under the nonelaim provision of Oklahoms's probate code, creditors’ clsima
aguinst an estate are generolly barred unless they are presentsd to the
executar or executrix within iwe monthe of the publication of noticw of
the somtmancement of probats progesdings. Appellss executrix pub-
Eahed the required notice in complisnce with the terms of the nonelaim
statuts and & probate court order, but appeliant, the assignee of a hospl.
tal's claim for axpenses connected with the dscedent’s final illness, failed
to file » timely claim. For this reason, the probaie court denied appel-
lant's spplicstion for payment, and both the State Cours of Appeals and
Suprems Court affirmed, rejecting axpellant's contention that, in failing
1o require more than publication notice, the nonclaim statute viclated
due process. Thal sontention was based upon Mullane v. Centrel Han-
ower Bank and Trurt Co., 839 U. B. 506, which held that rtate sction
that sdversely affacts proparty interests musi be aceompanied by such
notice as Is reasonsble under the parmicular sireumetances, balsncing the
Btate's intarss: and the due process interests of individuals, snd Menno-
nite Board of Missions v. Adama, 462 U. 8. T91, which generally re-
quires sotun! notice to an affacred p-ny whose name l.nd sddress are
“reasonably ascertainable,”

Held: 11 appellant'y tdentity ss s creditor wes known or “ressonably sa-
certainable” by appelles (g fact which cannot be datermined From the
present recard), the Dus Process Clause of the Fourteenth Amendment,
w interpreted by Mullane and Mexnoxite, raquires that sppellant be
given notise by mail or such other means as is certain 1o ensure actual
notice.  Appeliant’s cluim is properiy considered a property Interest pro-
tectsd by the Clause. Moreover, the nonclaim statute ia not simply &
sell-executing statute of imitations. Teraeo, Jnc. v. Short. 454 U. 8.
§16, distinguished. Rather, the probats court’s intimste involvament
throughout the probate proceedingy —particularly the eourt's actlvation
of the e3tiute’s time bar by the sppointeent of an expeutor or axéou-
trixeis a0 porvasivé and substantiol that it must be considered state
sction. Ior ean there be any doubl that the slatute may "adversely of-

- fact” protected property interests, since untimely claime such as appel-
lant's are completely sxtinguished. On balance, satislying creditors’
subatantial, practical naed for netusl notice in the probate setting is not
80 cumbersome or impracticable as to unduly barden the Staté’s undenl-
ably legitirnate interest in the sxpaditious resclutlon of the procesdings,
since mall sqrvice {which i3 aiready routinely provided at seversl points
in the probate procese) is inupunlive. efficient, and reasonably caleu-
Jated to provide actual notice, and sinee publieation notice will suffice for
, croditors whose identities are not ascertainable by reasonably dilipent
* offorts or Wwhaso claime are merely sonjectural, Pp. 6-18.

123 P. 24 250G, reversed and remanded.

O'CanNNoR, J., delivared ths opinion of the Comt, in whick BRENNAN,
werre, Massmall, Srevexs, Scatia, and Keswepy, JJ., joined.
BLACXMUN, J., concurwd (n the result. Rerequist, C.J., filed o dise
santing opinfon.

SUPREME COURT OF THE UNITED STATES

Ho. 86-196)

TULSA 'PROFESSIONAL COLLECTION SERVICES,
mc., mzu.muomm POPE, EXECUTRIX |
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OF THE ESTATE OF H, EVERETT
" POPE, Jr.,, DECEASED

- ON APPEAL FROM THE SUPREME COURT OF OKLAHOMA
S [April 18, 1088)

JusTIOE O'CONNOR delivered the opixien of the Cowrt.

* * This case ihvolves a provision of Oklahoma’s probate laws
requiring claims “arising upon & contract” generally to be
presented to the executor or executrix of the estate within 2
months of the publication of a notice advising creditors of the
commencement of probate proceedings. Olkla. Stat., Tit. 58,
§ 838 (1981). ' The question presentcd 1s whether this provi-
alon of nétice solely by publication satisfies the Due Process
Clause, - oy o

- Oklanoina’s probate code requires creditors to file olaima
against an estate within a specified time period, and gener-
,ally bars untimely claims. Jbid. Such “nonclalm statutes”
are almost universally included in state probate codes, See
Uniform ' Probate Code §8-801, 8 U. L. A, 281 {1989);
Falender, Notice to Creditors in Estate Proceedings; What
Process Is Due?, 68 N. C. L. Rev. 859, 067-868 (1985). Giv-
Ing creditors a limited time In which to file claims against the

- entata serves the State's interest in facllitating the adminis-
tration and sxpeditious closing of estates. See, e. g., State

ex rel. Centro! State Griffin Memorial Hospital v. Reed, 495
P. 2d 815, 818 (Okia. 1972). . Nonclaim statutes come in two
basic forms. Some provide a relativaly short time period,

generally 2 to 6 months, that begins to run after the com-

mencement of probate proceedings. Othere call for e Jonger
period, generally 1 t0 & years, that runs from the decedent’s
death.” See Falender, supra, at 664-672. Most States in-
clude both types of nonclaim statutes in their probate codes,
typically providing that if probate proceedings are not com-
menced and the shorter perlod therefore never la triggered,
then claims nonetheless may be barred by the longer period.

See, 0. 9., Ark. Code Ann. §28-50-101(a), (d) (1887) (3
months if probste proceedings commenced; 5 years if not):

_ Jdaho Code § 16-3-808(a)(1)(2) (1979) (4 months; 8 years); Mo.
Rev. Stat. §475.860(1), (8) (1986) (6 months; 8 years). Most

States also provide that creditors are to be notified of the re-
Quirement to flle claims imposed by the nonclalm atatutes
sclely by publication. Sce Uniform Probate Code $8-601, 8
U. L. A.°351 (1983); Falender, supra, at 800, n. 7 (collecting
statules). Indeed, in most jursdictions it Is the publication

- of notlee that triggers the nonclaim statute. The Uniform
Probate Code, for example, provides that ereditors have 4
months Arom publication in which to fiie claims. Uniform
Probate Code §3-801, 8 U. L. A. 851 (1983}, Seealss, ¢. g.,
Ariz. Rev, Stal. Ann. § 14-8801 (1973); Fla. Stat. $733.701
(1987); Utah Code Ann. §75-8-801 {1978).

- ‘The specific nonelaim statute at issue in this case, Okla.
Stat., Tit. 58, §838 (1981), provides for only & short time pe-
rlod and is best considered in the context of Oklahoma Pro-
bate procecdings s a whole. Under Oklahoma's probate
code, any party intercsted in the estate may initiate probate
proceedinge by petitioning the court to have the will proved.
$28. The court is then required to set a hearing date on the
“petition, §25, and to mail notice of the hearing “to all heirs,

legatees and devisees, st their Places of residence,” §§ 25, 26.
If no person appears at the hearing to contest the will, the -
court may admit the will to probate on the testimony of one of
the subscribing witnesses to the will. $50. After the willis
edmitted to probate, the court must order appointment of an
executor or executrix, issuing letters testamentary to the
named oxceutor or executrix if that person appesrs, iv com-
petent and qualified, and no objections are made. §101,

Immediately after appointment, the executor or executrix
is required to “give notice to the creditors of the deceased.”
$831.  Proof of compliance with this requirement must be
filed with the court. §832. This notice is to advise credi-
tors that they must present thelr claims to the executor or
executrlx within 2 months of the date of the first publication.
Axs for the method of notice, the atatute requires only publics.
tion: “{8}uch hotice must be published in some newspaper in
{the] couhty once sach week for two (2) consecutive weeks.”
§331. A creditor's failure to file a clatm within the £-month
pericd generally bars it forever, $333. The nonelaim stat-
uts does provide certain exceptions, however. Ifthe credi-
tor is out of State, then a claim “may be presented at any
time before a decree of distribution is entered.” §833.
Mortgages and debts not yet due are olso sxcepted from the
2-month time limit. '

This shorter type of nonclaim statute is the only one in-
cluded in Oldahoma'’s probate code. Delays in commence-
ment of probate proceedings are dealt with not through some
independent, longer period running from the decedent's
death, see, e. g., Ark, Code Ann, §28-50-101(d) (1987}, but
bylhomlﬂngﬂumtlceperlodompmmd!nphne'
started. Section 331 provides that if the decedent has been
dead for more than B years, then creditors have only 1 month
after notice is published in which to file their clalms. A
:i;lallhr 1-month period applies if the decedent was intestate.

1- 1 )
) 14§

H. Everett Pope, Jr. was admitted to 8¢ John Madical
Center, & hospital in Tulsa, Oklahoma, in November 1978
On April 2, 1879, while atll] at the hospital, he died testate.
His wife, appellee JoAnne Pope, initiated probate proceed-
ings in the District Court of Tulsa County in sceordance with
the statulory scheme outlined above. The court entered an
order setting a hearing. Record B. After the hearing the
court entered an order admitting the will to probate and, fol-

lowing the designation in the will, id., at 2, named appelles as -

the executrix of the estate. Jd., at 12, Laetters testamen-

tary were issued, id., st 13, and the court ardered appellea to .

fulfill her siatutory obligation by directing that she “immedi-
ately give notice to creditors.” Id., st 14d. Appellee pub-
lished notice in the Tulsa Dally Lega) News for 2 cunsecutive
weekn beginning July 17, 1979. The notice advised creditors
thet they must file any claim they bad against the estate
within £ months of the first publication of the notice. Jd., at
16 . :

Appellant Tulss Professional Collection Services, Ine., s »
subsidiary of St. John Medical Center and the assignee of &
claim for expenses connected with the decedent’s long stay at
thet hospital. Neither appeilant, nor its parent company,
flled a claim with appelise within the 2-month time period fol-
lowing publication of notice. In October 1983, however, ap-

= it}
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pellant filed an Application for Order Compelling Payment of

Ry

+

f.

Expenses of Last Iliness. Id., at28. In makdng this appli-

St

- eation, sppellant relied on Okla. Stat., Tit. 88, §55¢ (1981),

“““which indicates that an executrix “must pay ... the ex-

- penses of the last sickness.” Appellant argued that this spe-

- % “cifie statutory command made compliance with the 2-month

-2

,.deadline for flling claims unnecessary. The District Court of
Tulss County rejected this contention, ruling that even

. 4 -claims pursuant to § 594 fell within the general requirements

=
114

of the nonciaim statute. Accordingly, the court-denied ap-

o pellant's application. App. 3. .

-l

..~ 'The District Court's reading of § 594's reiailonahiﬁ- to the

.« Donelaim statute was affirmed by the Oklahoma Court of Ap-

. “.»ing the Court of Appeals rejected the
~:the merlts. Id., st 15. -

F
i

.. - peals,

-~
L

A

-

P

R

+-bate proceedings was not to *‘make a creditor & party to the

-

- App. 7. Appellant then sought rehearing, arguing
- for the first time that the nopclaim stutute's notice provisions
-violated due process. In a supplemental opinion on rehesr

-~ Appellant next sought review in the Supreme Cou.rt of
. Okiahoma. - That court granted certiorari and, after review
-of both the §594 and due process issues, affirmed the Court

.-of Appeals’ jJudgment. With respect to the federal issue, the

-.cowrt relied on Estate of Busch v. Ferrell-Duncan Clinic,
Inc., 700 9, W, 2d 86, 8889 (Mo. 195%), to reject appellant’s

.; contention that our declsions In Mullane v. Central Hanover

- Bank & Trust Co., 839 U. 8. 806 (1950}, and Mennonite
- Board of Missions v. Adams, 462 U. 8. 791 (1983), required

-more than publication notice. 733 P. 24 896 (1987). . The
- Supreme Court reasoned that the function of notice in pro-

... proceeding'” but merely to “‘notif{y) him that he may become

i ﬁ‘me it he

wishes.’” JId., at 400 {quoting Estate of Buack, 700

>~ 8 W, 2d, at 88). In addition, the court distinguished pro-

&

- bate proceedings because they do not directly adjudieate the

creditor's claims. 783 P. 2d, at 400=-401. Finally, the court
agreed with Estate of Busch that nonclaim statutes were self-
- axecuting statutes of limitations, because they “acft] to cut

- off potential elaima against the decedent's estate by the pas-

. -sage of time,” and accordingly do not require actual notice.

.

o

ot

T88 P, 24, at 401. See alno Gibbs v. Estate of Dolan, 140 THL
.. App. 8d 208, 4906 N. E. 2d 1120 (1980) {rejecting due process
. challenge to nonclaim statute); Gano Farms, Inc. v. Estate of
--Kleweno, 2 Kan. App. 2d 508, 582 P, 2d 742 (1978) (same);

.Chalaby v. Driskell, 237 Ore. 245, 890 P. 2d 632 (1984)
. (same); William B. Tanner Co. v. Estate of Fessler, 100 Wis,

. 2d 487, 802 N. W. 24 414 (1981) (same); New York Merchan-

“diss Co. v. Stout, 48 Wash, 24 825, 264 P. 2d 568 (1958)
.(same). ' This conclusion conflicted with that reached by the

. Nevada Supreme Court in Continental Imsurance Co. v.

Mossley, 100 Nev. 337, 683 P. 2d 20 (1984), after our decision
remanding the case for reconsideration in light of Mennonits,
. aupra. - 483 U, 8. 1202 (1988). In Moaselsy, the Nevads
- Bupreme Court held that in this context due process required

' “more than service by publication.” Id., at 838, 663 P, 24, at

21. We noted probable jurisdiction, 484 U, 8. —— (1987),

due process ¢laim on

generally be accompanied by notification of that action: “An
elementary and fundamental requirement of due process in
any proceeding which is to be accorded finality is notice rea-
sonably calculated, under all the circumstances, to apprise in.
terested parties of the pendency of the action and afford them
an oppoftunity to present their objections.” In the years
since Mullane the Court has adhered to these principles, bal-
ancing the “interest of the State™ and “the individual interest
sought to be protected by the Fourteenth Amendment.”
Ibid. The focus is on the reasonableness of the balance, and,

‘a8 Mullane itself made clear, whether a particular method of

notice ia'reasonable depends on the particular circumstances.
The Court’s most recent decision in this area is Mennonite,

eupra, Which involved the sale of real property for delinguent . |

taxes., State law provided for tax sales in certain cireum-
stances And for & 2-year period following any such sale during
whiehtheomrormylieaﬂmldercouldredeemthepmp-
erty, After expiration of the redemption period, the tax sale
purchasér could apply for » deed. The property owner re.
ceived actual notice of the tax sale and the redemption pe-
riod, All other interested parties were given notice by
publication. 482 U. 8., at 792-794. In Mennonite, a mort-
gagee of property that had been sold and on which the re-
demption period had run complained that the State's fallure
to provide it with actual notice of these proceedings violsted
due process. The Court agreed, holding that “actual notlce
is a minimum constitutional precondition to a proceeding
which wiil adversely affect the liberty or property interests
of any party, whether unlettered or well versed in commer-
cial practice, if ite name and sddress are reasonably ss-
certainable.” /d., at 800 {emphasis In original). Because
the tax sale had “immediztely and drastically diminishe[d)
the value of [the mortgagee's] interest,” id., at 798, and be-
cause the mortgagee could have been identifled through “res-
sonably diligent efforts,” {d., at 788, n. 4, the Court con-
cluded that due process required that the mortgages be given
actual X

Ap these principles to the case st hand leads to a
eimilar fesult. Appellant's interest Is an unsecured claim, a
cause of action sgainat the estate for an unpaid bill. Little
doubt rémains that such an intangible interest in property
protected by the Fourteenth Amendment. As we wrote in
Logan v. Zimmerman Brush Co., 456 U. 8, 422, 428 (1982),
this quektion “was affirmatively settled by the Mullane case
ftaelf, where the Cowrt held that a cause of action {s a species
of property protected by the Fourteenth Amendment’s Due
Process Clalse.” In Logan, the Court held that a cause of
action ihder Illinols’ Fair Employment Practices Act wes s
protectéd property interest, and referred to the numerous
other types of claims that the Cowrt had previously recog-
nized a8 deserving due process protections. See id., at
428-481, and nn. 4~5. Appellant's claim, therefore, is prop-
erly considered a protected property interest.

The Fourteenth Amendment protects this interest, how-
ever, only from a deprivation by state action. Private use of
state sanctioned private remedies or procedures does not rise

. -and now reverse and remand. - ' to the level of state action. See, ¢. g., Flagg Bros., Inc. v.
T T o - Brooks, 438 U. 8. 149 (1978). Nor is the State's involve-
I B L ‘ment In the mere running of a general statute of limitation

" Mullane v, Contral Havover Bank & Tyust Co., supra, at

814, established that state action affecting property must

generally sufficient to implicate due process. Bee Teroco,
IM- V. s’m. m Ua SC slﬂ (lm}c SQO m M B"Ulu A
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Inc. v. Brooks, supra, at 166. But when private parties
make use of state procedures with the overt, significant se-
sistance of atate officials, state action may be found. See,
s. 9., Ligat v, Edmondaon. Ol Co., 457 U. 5..022 (1982);
Suiadach v. Family Finance Corp., 395 U. 5. 887 (1969),
The question here is whether the State’s involvement with
the nondlaim etatute is substantial enough to implluu the
Due Process Clause.

Argues that it ia not, eontendlng that Okhhoma ]
mllln'x statute 18 a salf-executing statute of limitationas.
Relying on this charscterization, appellee then points Lo

. Short, supra. Appellee's reading of Short is correct — due
procass does not require that potential plaintiffs be given no-
tice of the impending expirstion of & period of limitations =
but in our view, appellee’s premise is not.. Oklahoma's
nonclaim statute is not & seli-executing statute oflimiutiom.
» It o true that nonclaim statutes generally possess some
attributes of statutes of limitations. They provide a specific
time period within which particular types of claims must be
filed and they bar claims presented after expiration of that
deadline. Many of the state court decisions - upholding
nonclaim statutes againat due process challenges have relied
upon these features and concluded that they are properly
viewed a¢ atatutes of imitationis. See, ¢. p., Estate of Busch
v. Ferrell-Duncan Clinic, Inc., 700 8, W, 24, at 88; William
B. Tanner Co. v. Eslate Q‘kaf, 100 Wia 2:1 43'7 soz
N. W. 2d <14 (1981).

As wa noted in Short, however, ltinthe“aelf-exeeuting
feature” of a statute of limitations that makes Muilane and
Mennoxite inapposite. See 454 U. S, at 5633, 6538, The
State’s interest in a self-executing statute of limitations is in
providing repose for potential defendants and in avoiding
stale claims. The Siate has no role to play beyond ensct-
ment of the limitations period. While this enactment obvi-
ously is state action, the Btate's limited involvement in the
runaing of the time period generally falls short of constitut-
ing the type of state action required to implicate the protec-
tions of the Due Process Clause.

Here, 'in dontrast, thore is significant state action. The
probate court is intimately involved throughout, and without
that invblvement the time bar in never activated. " The
nonclaint statuts becomes operutive only after probate pro-
¢eadings have been commenced in state court. The court

" mast appoint the sxecutor.or executrix before notice, which
triggers the time bar, can be given. Only after this conrt ap-
pointmedit is made does the statute provide for any notlee;
§ 881 directs the executor or executrix to publish notice “im-
mediastely” after appointment. Indeed, in this case, the Dis-
triet Court reinforced the statutory command with an order
expresly requiring appellee to “immedlately give notice to
creditors.” The form of the order indicates that such orders
areroutine. Record 14. Finally, copies of the notice and an
affidavit of publication must be filed with the court. §832,
It Is only after all of these actions take place that the time
period begins to run, and In every one of these actions, the
court s Intimatsly involved, This involvement is so perva-
sive and substantisl that it must be considered state action
aubject to the restrictions of the Fourteenth Amendment.

Where the legal proceedings themselves trigger the time
bar, sven if those proceadings do not necessarily resclve the

L]

ciaim or. its merits, the time bar lacks the self-executing fea-
ture that Short indicated was necessary to femove any duoe
procese problem. Rather, in such clreumstances, due proe-
ess [ directly implicated and actual notice generally is re-
quired. Cf. Mennonite, 462 U. 8., at 793-7594 (tax sale pm-
ceedings trigger 2-yoar redempﬁon period); Logan w.
Zimmerman Brush Co., supru, at 488, 487 {claim barred if
no hearing held 120 days after action commenced); City of
New York v. New York, N. H. & H. R. Co., 344 U. 8. 298,
294 (1958) (bankruptey proceedings trigger spedﬁe time pe-
riod In which creditors’ claims must be fled). Our conclusion
that the'Oklahoma nonclaim statute is not a self-executing
statute of limitations makes i unnecessary to consider appel-
lant's argument that a 2-month period is ‘somehow uncon-
stitutionally short. See Tr. of Oral Arg. 22 (advocazing con-
atitutional requirement that the Stetes provide at least 1
year). Wo also have no occazion to consider the proper
characterization of nonclaim statutes that run from the date
of death, and which generally provide for longer time peri-
ods, ranging from 1 to & years. See Falender, 63 N. C. L.
Rev., at 867-668. In sum, the substantial Involvement of
the probate court throughout the process leaves little doubt
that the running of Oklahoma’s nonciaim statute is accompa-
nled by sufficient government action to implicate the Due
Process Clause.

Nor can there be any doubt that the nonelaim statute may
“agversely affect” » protected property interest. In appel-
lant’s case, such an adverse affect is all too clear. The entire
purpose and effect of the nonclaim statute ia to regulate the
timeliness of such elaims and to forever bar untimely claims,
and by virtue of the statute, the probate proceedings them-
selves have completely extinguished appeliant's claim,
Thus, it (s brelevant that the notice seeks only to advise
craditors that they may become partiea rather than that thay
are parties, for if they do not participate in the probate pro-
ceedings, the nonclaim atatute terminates their property in-
terests. It Is not neceasary for a proceeding to directly ad-
judicate the merits of a claim in order to “sadversely affect”
thet interest. In Mennonite jitaell, the tax sale proceedings
did not address the merits of the mortgagee's claim. In-
deed, the tax sale did not even completely extinguish that
clalm, It merely “diminishe{d] the value” of the interest. 442
U. 8., st 798, Yet the Court held that due process required
that the mortgagee be given actual notice of the tax sale.
See also Memphis Light, Gas & Water Division v. Crqft, 436
U. 8. 1 (1978) (termination of utility zervice); Schroeder v.
City of New York, 871 U, 8. 208 (1962) (condemnation pro-
ceeding); City of New York v. New York, N. H. & H. R. Co.,
supra (bankruptey code's requirement of “reasonable notice”
requires actual notice of deadline for flling claims).

In ansossing the propriety of actual notice in this context
consideration should be given to the practicalities of the altu-
ation and the effect that requiring actual notice may have on
important atate Intereats. Mennonite, supra, at T98-799;
Mullgne, 339 U. 8., at 813-814. As the Court noted In
Mulians, “{c]hance alone brings to the attention of even a
local realdent an uhrert:aement in small type inserted in the
back pagee of a newapsper Id., at 815. Creditors, who

 have a strong interest in maintaining the integrity of thelr

relationship with their debtors, are particularly unlikely to
benefit from publication notice. As a class, ereditors may
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not be l\é#fe oi‘ a dehtor's déath or of the -iﬂmtitution of pro-
bate proceedings. Moreover, the executor or executrix will
often be, as Is the case here, & party with a beneficial interest

. in the ‘estate. ' This could diminish an executar's o

. exseutrix's inclination 1o call attention to the potential ex-
piration of & creditor’s claim, There Is thus a substantial
practical need for actual notice in this setting. :
.. ‘Atthe same time, the State undeniably has a lagitimate in-
terest in the expeditious resclution of probats procesedings.
~ Death transforms the decedent’s loga! relationships and a
State could reasonably conelude that swift settlement of es-
tates is so important that it ealls for very short time deadiines
for filing claims. - As noted, the almost uniform practice is to
establish suth short deadlines, and 1o provide only publica-
tion notice. - See, ¢. g., Ariz. Rev. Stat. Ann. §14-3801
(1976}; Ark, Code Ann. $28-57-103(a) (1387); Fla. Stat.
£733.701 (1987); 1dalio Code § 16-3-508(a) (1978); Mo. Stat,
- $473.8360(1) (1288); Utuh Code Ann. § T5-3-801 (1978). See
also Unlform Probate Code §3-801, 8 U, L. A. 351 (1863);
Falender, supra, at 860, n, 7 (collecting statutes). Provid-
Ing actual notice to known or reasonably ascertainable credi-
tors, however, is not inconsistent with the goals reflected In
nonclaini statutes. Actual notice need not be ineficient or
burdensome. We have repeatedly recognized that madl
. dervice is an inexpensive and efficient mechanism that is res.
~ sonably caleulated to provide actusl notice. See, ¢. g., Men.
nonite, supra, at 7199, 800; Greene v. Lindsey, 456 U. B. 444,
456 (1082); Mullene, supra, ut 319. In sddition, Mulians
disavowed any intent to require “impracticable and extanded
. searches . . . in the name of due process.” 339 U. 8, at
~ 817-818.  As the Court indicated in Mennunile, all that the
executor or ¢xecutrix need do is make “reasonably diligent
efforts,” 462 U..S., at 798, n. 4, to uncover the identities of
. ereditors, For creditors who are not “ressonably ascertain-
able,” publication notice can suffice. - Nor is evervone whe
may conbeivably have a claim properly considered a ereditor
entitled to actual notice. Here, as in Mullane, it is veason-
able to dispense with actual notice to those with mere “con-
 Jectural” claims. 839 U S., at 817,
" On balance then, a requirement of actual notice to lavown
or reasohably ascertainable creditors is not s0 cumbersome as
- to unduly hinder the dispatch with which probate proceed-
ings are conducted. Notice by madl is already routinely pro-
vided at sevcral poinls in the probate process. In Okla-
homs, for example, §26 reguires that *heirs, legatees, and
devizees” be mailed notice of the initial hearing on the will.
Accord Uniform Probate Code §8-403, 8 U. L. A. 351 (1983).
Indeed, a few States already provide for actual notice In con-
nection with short nonclaim statutes, See, ¢, g., Calif. Prob.
Code Ann. $§9050, 9100 (Supp. 1983); Nev, Rev. Stat.
§4147.010, 1565.010, 155.020 (1987); W. Va. Code §§ 44~2-2,
44-2-4 (1982). We do not believe that requiring adherence
to such a standard will be 20 burdensome or impracticable as
to warrant reliance on publication notice alone.
- In anslogous situntions we have rejected similar argu-
ments that & pressing need to proceed expeditioualy justifies
less than actual notice. For example, while we have recog-
nized that in the bankruptey context there is a need for
prompt sdministration of claims, U'nited Savings Assn. of
Texas v. Timbers of Inwood Forest Assoc,, Lid., 484 U. S.
e, —~— ({1088), we alao have required actusl notice In

bonlruptey proccedings.  Bank of Marin v. England, 85§
U. 8. 88 (1986);-City of New York v. New York, N. 4. &
H.R. Co., supra. See also Mullane v. Central Hanover
Bank & Trust Co., supre, at 818-319 (trust nge).
Probate are not so different in kind that s diff,
ent result in required here, o

Whether appeliant's identity as a creditor was known or
reasonably ascertainable by appeliee cannot be answered on
this record. Neither the Oklahoma Supreme Court nor the
Court of Appeals nor the Distriet Coure considered the ques.
tior. Appellee of course was aware that hor husband en-
dured a long stay at St. John Medica] Center, but 1t és not
clear that this awareness translates into & knowledge of ap-
pellant’s claim, Wae therefore must remand the case for far
ther proceedings to determine whether “reasonably diligent
efforts,” Mennonite, supra, at 796, n. 4, would have identi-
fied appellant and uncovered its claim. If appellant’s {den.
tity was known or “ressonably ascertainabie,” then terming-
tion of appellant’s claim without actusl notice violated due
process, . .

IV

We hold that Oklahoma's nonclaim statute is not a self-
sxecuting statute of limitations. Rather, the statute oper-
ates in connection with Okiahoma's probate proccedings to
“sdversely affect” appellant’s property interest. Thus, if ap-
pellant’s identity as a creditor was known or “reasonably ns-
certainable,” then the Due Process Clause requires that ap-
pellant be given “In)otice by mail or other means as certain to
ensure actual notice.” Mennonite, supra, at 800, Accord-
ingly, the judgment of the Oidahoma Supreme Cowt is re-
verudmdthemeisremmdodforﬂmhermoeedinym
ingonsistent with this opinion.

It is 20 ordered.
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-Cries JUBTICE RENNQUIST, dissenting.

In ‘."q;aeo. Inc. v. Short, 454 U, B. 616 (1982), the Court
upheld‘mhud:aﬂammderthebue&muacumm
Indisna statuts that severed mineral interests
whiehhudnctboemuaedfornpuiodofﬁﬂymhpuduﬂ
reverted to the surface owner unless the msineral owner fled
4 statemient of claim in the appropri e county office, Inthe
Myommmmammumwngum-
contractual clalm againet a decedent’s estate in barred if not
mmntdulchimvlthtntwommuaofthepubﬁuﬂmof
netice advising creditors of the commencement of probete
powedings, The Court holds the Oklahoma atatute
unconstitutional '




