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First Supplement to Memorandum 88-41

Subject: Study L-1055 - Personal Representative and Attorney Fees in

Probate

Attached is a letter from the former Chair of the ABA Section on
Real Property, Probate and Trust Law. He forwards a copy of a Draft
Statement of Principles Regarding Probate Practices and Expenses. This
was adopted by the ABA.

The background study prepared by the staff noted the existence of
this report and included extracts from it and references to it.
However, this portion of the staff bhackground study was not discussed
in any depth at the meeting.

Mr. Avery's letter further states:

If there are hearings on the fee matter, I would like to be

notified so I can contribute to the deliberations.

What responsie does the Commission wish to make to this request?

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Mr. John H. DeMoully '
California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, California 94303-4739

STUDY L-1036/1055
PERSONAL REPRESENTATION

AND ATTORNEY FEES IN_ PROBATE

Dear Mr. DeMoully:

In 1971, before I became Chair of the ABA Section
of Real Property, Probate and Trust Law, I caused
the Section to form a committee and study fees and
costs in fiduciary matters. That study led to a
report {a draft copy enclosed), later adopted by

 the ABA.

I strongly recommend that the CLR study of fees in

‘probate matters consider following the ABA State-

ment of Principles.

If there are. hearlngs on the fee matter, I would .
like to be notified so I can contribute to the
deliberations.

Yours sincerely,

e
LthZij:ijéi?. '7 it

LJA:bal
841.1l.probate

Enclesure
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DRAFT STATEMENT OF PRINCIPLES

REGARDING
PROBATE PRACTICES AND EXPENSES

Raprintsed from
REAL PROPERTY, PROBATE AND TRUST JOURNAL, Winter 1871
© 1971 Americun Bar Association



. DRAFT STATEMENT OF PRINCIPLES REGARDING
PROBATE PRACTICES AND EXPENSES

_ [Editors N

cntion by the Cole: The following Statement of Principles was approved for publi-

the Council of the Section of Real Pro: obaie and Trust Low at its
F:H mer_tm’g ”n DaH_u, November 7, Iun, It ;.’E?Bmg,mu. of surveys made by
the chllan: Commiltee on Administration Expenses, under the ruccessive chair-
manships of Otto J. Frohnmayer of Medjord, Oregon, and George J. Hauptjuhrer,
Jr. of Philadelphie, Pennsyluania. The Statement is not to be deemed to Tepresent
the views of the Section or the American Bar Asociation, but il is being published
here in order to solicit the views of members of the Section for considerslion prior
o final action by the Council. Comments shouid be directed to Mr. George I
Hauptfuhrer, Jr., 1600 Three Penn Center, Philadelphia, Pa. 19102.]

BacxerounND

Recent publicity has [ocused public attention upon probate practices.
In particular there has been criticism of the charges, costs and delays in the
settling of decedents’ estates. Studies made by the American Bar Association’s
Section of Real Property, Probate and Trust Law indicate that sufficient
justification for some of the criticism exists to warrant that Section’s making
clear, for the benefit of the public and the profession, its position with re-
spect to fees, commissions and other charges, costs and practices involved in
the settlement of decedents’ estates.

Initially, it should be noted that probate laws and rules of practice are
designed to protect not only heirs and beneficiaries, but also creditors and
various public authorities, including tax collectors. Probate laws and pro-
cedures should keep the interests of all in proper balance.. Wholesale con-
demnation of existing laws and procedures is unwarranted, and in many
instances such criticism is founded largely upon lack of understanding and
kgowledge of the subject matter.

Probate practices and procedures in the various states have developed
into differing systems over the years. Many such practices and procedures,
although substantially unchanged over a long period of time, were well
conceived and are still valid today. Others, if originally desirable, no longer
serve a valid public purpose and should be either modernized or abandoned.

It cannot be denied that outmoded procedures, unnecessary delays and
excessive charges and costs exist in some probate jurisdictions. Such juris
dictions frequently have practices, charges and costs which, having been in
effect for many years with deep political roots, are difficult to change. Many
other jurisdictions have relatively modern, simple and inexpensive proce-
dures that operate well and in the public interest. As is true in any area of
any profession, however, some improvement couid probably be made every-
where.

Although the organized bar should bear a substantial portion of the
responsibility for continually improving the law and its procedures, it must
be remembered that lawyers alone are frequently unable to overcome legis-
Jative hurdles and selfish political opposition and that public support is
often needed to effect meaningful change.

590
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In the hope that improvements will continue to be
the United States, this Statement of Princ les is here;‘:re:.l;gpl[he;o mt
Section of Real Property, Probate and Tru’: Law as a2 gujdeline for sut:
and local legislatures, courts and bar associations 1o consider when investigat.
ing, evaluating and establishing standards with respeci 1o atlorneys’ {ees
personal representatives’ commissions and other Practices and costs involved'
in the administration of decedents’ estates. '

PRINCIPLES

General

The public is entitled to assurance that the overall costs of the settle-
ment of 2 decedent’s estate will be fair und reasonable in the light of the
circumstances of the particular estate. It should be borne in mind that the
public is not so much concerned with the allocation of fees and charges
among the parties involved in the settlement of the estate as it is in the
aggregate amount of such items. Accordingly, this general principle should
be carried thréughout the specific areas of costs 2nd charges, and for each
estate reference to the total picture is essential. This Statement, however,
is not intended to limit or to restrict in any way a testator’s right to provide
either by inter vivos agreement or by will for the compensation to be paid
for services to be rendered in the settlement of his estate. :

Comment: Where a testator contracts during his lifetime as to payment for
services to be rendered in the settlement of his estate, such agreement should
be given cffect to the extent feasible but without thereby automatically
reducing the fair and reasonable compensation to be paid to others who
render services in the settlement of the estate and who were not parties to
the agreement

Where a testator provides by will for the amount of compensation for
services in che sertlemenc of the estate, acceptance of the position described
in the will should not be required. but where there is such acceptance, then
in the absence of extraordinary circumstances, it should constitute acceptance
of the terms of compensation.

When no one is willing to render services in the settlement of an estate
because of the onerous burden on compensation by the provisions of the will,
the court should declare such provision null and void and the settlement of
the estate should proceed as if the provision were nonexistent.

Compensation for Services

. Where the testator has made no effective arrangements for com-
pensation, the commissions of a personal representative and the fee of the
attorney for services in the settlement of a decedent’s estate should bear a
reasonable relationship to the value of the services rendered by each and the
responsibility assumed by each. Even though on occasion it may be difficult
to delineate the extent of the services properly to be rendered and the
responsibility properly to be assumed by the personal representative and by
the attorney, such services and responsibilities should be delineated gen-
erally for and by cach jurisdiction. Thereafter, within such guidelines the
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penonal representative and the attorney should, 10 the extent possible, agree
in advance as 10 the respective services and responsibilities each shall render
and assume in the particular estate. ) )
2. Where the testater has made no effective arrangements for compen-
sation, the following factors, in particular, should be given significant weight
in determining the reasonableness of the compensation of the attorney and
of the personal representative in connection with their services in the settle-
ment of the estate:
A. The extent of the responsibilities assumed and the results obtained;
B. The time and labor required, the novelty and difficulty of the ques
tions involved and the skill requisite 1o performa the sexvices properly;
C. The sufficiency of assets properly available to pay for the services.

Comment: As to the attorney the above factors are consistent with the Code
of Professional Responsibility, which of course applies in every situation.

8. Rigid adherence to statutory or recommended commission or fee sche-
dules is a frequent source of unfairness 1o beneficiaries of estates, to personal
representatives and to lawyers settling estates. Such schedules, however, may
be helpful primarily as suggestive of the reasonableness of the compensation
with reference to the responsibilities and potential liabilities which should
be assumed by the personal representative or the atiorney, as the case may
be. Where such schedule is employed, it should (a) be predicated upon
the assumption of the full and timely performance of the normal services
involved in the proceeding and the full assumption of the responsibilities
attached thereto, and (b) not be regarded automatically as either a2 maxi-
mum or a minimum but only as a possible or suggested starting point to be
considered in determining reasonable compensation.

Comment: A compariton of two estates of the same value may be helpful
1o an understanding of the problem:

1. The estate has a 50 per cent interext in the capital stock of a closely
held corporation. After several appraisals and substantial infighting and nego-
tiation with the laxing authorities and the other owners, the estate is Enally
settled on the basis of an assumption that the block of stock is worth
$1,000,000; installment payments of the taxes have been worked out with the
government; and the estate has been sectled.

2. The estate is composed solely of two large blocks of readily market-
able sock: $500,000 worth of Standard Oil Company of New Jersey common
stock and $500,000 worth of IBM common stock There are no particular
problems in the timely setilement of the eseate.

One of these estates has been very difficult 10 handle; appraisals of the
stock of the closely held corporation ranged widely: it was necessary 1o spend
a great deal of time in deciding rst the stock’s value and secondly how far
the family could afford to push the taxing authorities and still arrive at a
solution that would not bankrupt the esate. A great deal of responsibility was
assumed by the persopal representative and by the attorney; a great deal of
work was done; and the result that was obtained was eminendy satisfactory o
the family.

In the second estate, only the basic normal services were required and
readered, -
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1n the first Gse 2 subsnantla]
and s substantial fee to the lawvey ﬂﬁbud‘l ? un‘: ::E‘“l reprew niative

In the second case, it would be uncencion penosal repreies
ative ;m.:l the lawyer 1o be paid for their lervu'::lh lt;::.::unw:: which
justified in the first case. Less work bas ben done; les responribility has heﬁ
assumed; avd there was never any doubi about the outcome of the s.eriement
of the estate.

To the extent r:hu 2 statulory or recommended commission or fee whed-
wle fails to distinguish between such situations it will unquestionably operate
unlairly in one case or the other, or pouibly in both cases. Such 2 schedule
bas litde, if apy, value in the serting of fair and reasonable compensatiocn.

4. Even if he is the sole personal representative an attorney may serve
both as a personal representative of a decedent’s estate and as counsel to
the personal representative and may receive reasonable compensation for his
aggregate services and responsibilities.

Comment: In a few jurisdictions it is either illegal for an auorney to serve in
bowh capacities or impossible for him to be adequately and fairly compen-
sated for his services when he so acis. As the rule in the overwhelming number
of jurisdictions is to the contrary, and as there are a great many estate situa-
tions where, if the attorney serves in both capacities, this may be the most
eficient and economical way to settle the estate, the above itatement seems
clearly to be in the public interest.

5. When a personal representative, either by choice or by lack of ex-
ience, has the attorney perform a portion or all of the normal duties of
the personal representative, it should be expected that the attorney will be
paid for performing those duties, either by payment directly by the personal
representative of a fair share of any otherwise allowable compensation due
him or by a reduction of the personal representative’s otherwise allowable
compensation and a corresponding increase in the attorney's fees.

Comment: Unfairness frequendy occurs when an inexperienced layman
accepts the office of personal represcntative and then performs little or no
work toward the seitlement of the estate. In such circumstances, it is ot
unusual for the attorney, who — because of the void — performs zll or most
of Lhe services required of both the atiorney and the personal represenative,
1o be inadequately and unfairly compensated for his overall services, and at
the same time for the estate to be overcharged for commissions of the per--

' somal representative. The adjustments suggested by the above paragraph
should correct such unfairness.

6. When an attorney or personal representative, either by choice or by
lack of experience, has certain of his normal duties performed by others,
his compensation should, generally, be lower than otherwise to reflect the
fact that certain services and responsibilities were not performed and ar
sumed by him. In such case, the party rendering the services should be fairly
compensated for his services.

Comment: In some areas it is common practice for either the atilorney or the
personal representative or both to engage accountants io keep the financial
records of the estate or to prepare tax returna. It is obvious that the account-
ant rendering such services should be adequately compensated, but his com-



504 REAL PROPERTY, FROBATE AND TRUST JoURmaL  [Vol. 6:500

pensation should not increase the overall administration expenses of the
estate (see paragraph 1). To the extent that the accountamt performs serv-
ices or cven assemes responsibilities which are normally & part of the lawyer’s
duties or responsibilities in the particular jurisdiction, then the lawyer's
compensation should be adjusted 1o reflect thar fact. In like manner, where
the accountant’s services relieve the personal representative of any of his
pormal services or responsibilities, the personal representative’s compensation
should be adjusted. The same procedures and considerations should apply
with regard to the hiring of investrnent advisors or ather experts to aid in the
settlement of the estate. Of course, specific will provisions or inter vivos agree-
ments which might produce a different result should be given effect,

7. When a personal representative or an attorney is required to render
services with regard to nonprobate property, he should be reasonably com-
pensated for such services, and a determination should be made with respect
to the amount to be charged and the property against which the charge
should be made. The fact that the owner of such property did not request
the services should be immaterial where it is the duty of the personal rep-
resentative to consider such property in order to settle the estate properly.
Such determination should be made, if feasible, by the interested parties
themselves, otherwise by the court having jurisdiction of the decedent’s
estate applying general principles of equity.

Comment: (I) There appears to be a general absence of specific legislation

assessing charges against nonprobate assets, and in some jurisdictions supple-

mental legislation may be indicated to assure the desired result.

{2) Examples of the indicated work are (a) the proper valuadion and
wracing of property passing outside the will, such as jointly held property,
properry held in an inter vivos trust; and (b) the derermination of whether
a gift has ben made in contemplation of death.

Standard of Care

8. Because of the many technical legal concepts and principles involved
in the settlement of a decedent’s estate, the employment of an atiorney by
the perscnal representative (who is not himself an attorney qualified o
handle estate matters) to perform the necessary legal services is in the best
interests of both the estate and the public. A personal representative who
is not an attorney and who undertakes duties thar, under court rule or
local practice, constitute legal services should be aware of the substantial
risk that his failure to obtain competent legal advice may constitute neglig-
ence in the event of an error in the performance of such duties.

In determining which duties constitute legal services, weight should be
given to bar association rulings and statements. Generally, these duties in-
clude (i) the interpretation of ail legal documents, (ii) the determination
of priority of claims, (iii) the resolution of questions of distribution, (iv)
the probate and other court work customarily involved in the settlement of
a decedent’s estate and (v) the responsibility for all tax matters, including
the determination of death taxes, the estate’s income taxes and all post
mortem tax planning for the estate.

Comment: Spedal attention is called to the word “responsibility” in subpara.
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graph {v) above. It is not intended 10 suggest that the lawyer should be
responsible for the mechaniea) preparation of 1ax returns (although he may
clect to do so}, but that his expertise should be ptilized not only in planning
the steps to be [ollowed in connection with the proper setilement of the estate
and the preparation of the tax returns in connection therewith, but
also in reviewing all such returns before they are filed and participating in
any audits which take place ie relation thereto.

Governmental Charges and Appointees -

9. In general, fees and charges by governmental authorilies or ap-
pointees for services that accomplish no significant purpose in the settle-
ment of a decedent’s estate should be eliminated. Fees and charges which
do serve a significant purpose in the settlement of the estate should bear a
reasonable relationship to the services rendered.

Comment: The above paragraph has particular reference to court appointed
appraisers and guardians.

10. The duty to protect all parties interested in a decedent’s estate by
having the estate property properly appraised should rest primarily with
the personal representative who may employ, at estate expense, such exXperts
to assist him as he deems appropriate. Additional appraisals of estate prop-
erty by court or other government appointees, who have no direct relation
to the tax collecting function, should not be required, and there should be
no charge against the estate for any such appraisal unless it is necessary for
a signihcant purpose in the administration of the estate and cannot be ob-
tained in adequate fashion from generally available and reliable public
sources.

Comment: It is believed that there are very few situations where a court
appointed or governmental appointed appraiser, to be compensated at the
estate’s expense, is either necessary or desirable.

11. The duty to protect the interests of minors, incompetents or un-
ascertained parties should rest primarily with the probate court. A guardian
or trustee ad litem should be appointed to represent any such interest only
if the court, in its sound discretion, believes it would be impracticable for
it to discharge those duties without the assistance of such a guardian or
trustee. If 2 guardian or truste¢ ad litem is appointed the following factors
should be borne in mind:

A. The guardian or trustee should consider his services as being in aid
of the court and should seek the specific permission of the court before un-
dertaking to render unusual services (as he would seek the permission of
his client if his client were adult and corupetent); and

B. The guardian or trustee in requesting, and the court in fixing, com-
pensation should apply the standards set forth in the Code of Professional
Responsibility in such a way as to resolve doubts as to the amounts against
the interests of the guardian or trustee, recognizing that the person whose
interests were represented by the guardian or trustee is, by definition, in-
capable of challenging the appropriateness of the amount requested.
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Comment: In a sicuation where a necessary party who is adult and compeient
has intercss subsiantially idcntical o those of a neccilary party who is a
minor, the court should be reluctant 10 Purden the estaie with the expenues
of a guardian ad litem For such minor's interest.

Bonds

12. A bond that serves no significant purpose in the settlement of the
estate should not be required of a personal representative or any other
fiduciary. A testator should be allowed by will-to relieve any fiduciary,
including a resident of another jurisdiction, from posting a bond. An in-
trested party of an estate should also be allowed to waive the requirement
of a bond to the extent of his interest in the estate.

Comment: It is belicved that there are relatively few situations which require
bonding of 2 named executer. Of course, the above paragraph is not intended
10 eliminate the requirement of a bond where an interesied party shows cause
for the Gling.of security.

Uniform Law

13. Because of the increasing mobility of the population of the United
States and the obvious benefits to the public of standardized probate laws,
simplified probate procedures and uniform systems of death taxes, it would
seem desirable that every jurisdiction consider promptly the enaciment of
legislation that will bring its Jaws and procedures into closer conformiry
with those of other jurisdictions. Enactment of the Uniform Probate Code
would be a2 major and beneficial step toward this desirable goal.

Comment: The National Conference of Commissioners on Uniform State
Laws and the American Bar Aisociation have endorsed the Uniform Probate
Code as desirable legislation



