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Memorandum 88-47

Subject: Study F-641 — Disposition of Community Property (Revised
Recommendation)

In September of 1983 the Commission made its Recommendation
Relating to Disposition of Community Property, 17 Cal. L. Revision
Comm'n Reports 269 (1984). The purpose of the recommendation was to
rework the statutes governing disposition of community property to
bring them inte consonance with the modern statutory scheme of equal
management and control by married persons.

The Commission recommended, among other changes, that a married
person be permitted to make a unilateral gift of commmity personal
property if wusual or moderate (under the circumstances of the
marriage), and to sell household goods and effects, without the written
consent of the person's spouse. The Commission alse recommended that
there be added to the law a provision enabling a married persen to have
his or her name added to title to community property.

Senator Lockyer introduced legislation to implement the
Commission's recommendation in the 1984 legislative session, but
elected te refer the bill to Interim study when the Commission on
Status of Women indicated it did not believe the bill went far enough.
The Senate Judiciary Committee held an interim hearing on the bill in
1984, and the Law Revision Commission decided to heold its
recommendation in abeyance while the Commission on Status of Women
pursued its ideas.

Legislation sponsored hy the Commission on Status of Women,
carried by Senator Lockyer, was enacted in 1986 and became operative on
July 1, 1987, That legislation details the general fiduciary duty
between spouses in the management and control of community property,
introduces the concept of "primary" management and control by the
operator of a community property business, and provides accounting and
damages remedies between the spouses for spousal mismanagement of

community property.




There 1s some overlap between the Commission on Status of Women
legislation and the Law Revision Ccmmission recommendations. For
example, among the remedies provided in the legislation is the ability
of a married person to have his or her name added to title to community
property.

The Law Revision Commission, when it set its priorities for 1988,
requested the staff, on a low priority basis, te review this area of
law to see what portions of the earllier recommendation could be
revived, and to work this into the Commission's agenda when time
permits.

The staff has completed its review of thias area and has concluded
that most of the Commission's recommendations are unaffected by the
Commission on Status of Women legislation and could be pursued. In
addition, the law in this area would benefit from a clean restatement
and reorganization. The staff has prepared a draft of a revised
Commission recommendation on this tople, which is attached to this
memorandum.

If the revised recommendation is approved by the Commission, the
staff will circulate it as a tentative recommendation to interested
persons and groups for comment, including the Commission on Status of
Women and the State Bar Family Law Section. When we have received
their comments we will be in a better position to determine how to

proceed,

Respectfully submitted,

Nathaniel Sterling
Asgistant Executive Secretary
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STAFF DRAFT

REVISED RECOMMENDATION
relating to
DISPOSITION OF COMMONITY PROPERTY

IRTRODUCTION

In 1975 California commenced a system of equal management and
control of community property by married persons.l Under this system,
either spouse may manage and control the community propert}r,2 subject
to & number of limitations on the ability of the spouse to control
specific types of community property3 or to dispose of specific types
of community property. This recommendation proposes clarifications of
the community property law to 1implement the state policy of equal

management and control with regard to disposition of community property.

PERSONAL. PROPERTY
The general rule is that either spouse has absclute power of
disposition over community personal property.4 This rule has
generally worked well in practice. It is subject to a number of
qualifications, however, that need refinement:

(1) Gifts of personal property, Prlor to 1891 Califormia followed

the Spanish rule that a manager spouse may without consent of the other

1. 1973 Gal. Stat. ch., 987, operative January 1, 1975. See Prager,
The Persistence of Separate Property Concepts in California’s Community
Property System, 1849-1974, 24 U.C.L.A. Rev. 1 (1976).

2. Civ. Code §§5 5125 (personal property) and 5127 {real property).
3. See, e.g., Civil Code § 5125(d) (community property business
operated or managed by spouse); Fin Code § 851 (community property bamk

account in name of spouse); Prob. GCode § 3051 (where spouse has
conservator).

4, 0©ivil Code § 5125(a}.




make reasonable gifts of community property.5 In 1891 the law was
revised to require the written consent of the wife to a gift by the
husband. The 1891 anti-gift statute® became necessary because at that
time the husband was considered the scle owner of community property,
the wife's Interest in the community property being a mere expectancy,
and the wife needed the ability to protect the community property from
depletion by gifts of the husband.”

The reasoning on which the antl-gift legislation was based 1s no
longer applicable. Both spouses own the commmity property in equal
Shares,8 and each may protect the property from dissipation by the
other.? Moreover, tips given walters, waitresses, and cthers,
offerings given at church, United Fund contributions, and other gifts
are routinely made without thought of written consent by the other
spouse, If a case were to arise involving such a gift the courts would
undoubtedly find a ground to validate the gift, through ratification,
walver, implied consent, or other means.l® The 1law should clearly
state the traditional community property rule that a spouse may make a
gift of the community property without the written consent of the other

spouse 1f the gift 1s usual or moderate in the circumstances of the

5. 8ee, e.g., Lord v. Hough, 43 Cal. 581 (1871).

6. The statute is now codified as Civil Code Section 5125(b) and is
applicable to gifts of community personal property by elther apouse.

7. See discussion in W. Reppy, Community Property 1in California 191
(1980); Prager, The Persistence of Separate Property Concepts in
California’s Community Property System, 1849-1975, 24 U.C.L.A. Rev. 1,
49-52 (1978).

8. Civil Code § 5105 (interests of husband and wife during marriage
are present, existing, and equal).

9. ¢Cf. Civil Code § 5125 (either spouse has management and controel of
community perscnal property).

10. See diacussion in Bruch, Msnagement Powers and Duties Under
California's Community Property Laws: Recommendations for Reform, 34
Hastings L.J. 227, 239-40 (1982).




particular marriage.ll This 1s consistent with the law 1in other
community property jurisdictions.12
2) Household furnishings and pers effects Section 5125(c)
of the Civil Code precludes a spouse from selling, conveying, or
encumbering community property furniture, furnishings, or fittings of
the home, or clothing or wearing apparel of the other spouse or minor
children, without the written consent of the other spouse. Like the
other statutory limitations on the ability of a spouse to unilaterally
dispose of community property, this provision had its origins in a time
when the husband had management and control of the community property
and the wife needed protection against mismanagement.l3
The written consent requirement for sale or conveyance of
household furnishings and personal effects is unrealistic in an era of
garage sales; 1t is unlikely that written consent will be sought for a
sale of used furniture or clothing. The statute that requires written
congsent in effect permits a spouse to seek relief from a transfer of
community personal property in nearly every case. Broadly applied, the
statute would make it dangerous for a buyer to purchase any furniture
or wearing apparel in a warehouse or shop without 1inquiring into
marital status and authority.l4 This problem is compounded by the
fact that a transfer without the written consent of the other spouse is
void and not merely voldable. The result is that either spouse can

rescind (possibly without the need to make restitution) and the

11. The requirement of written consent should likewise be inapplicable
to a gift of community property between the spouses.

12, See, e.g., La. Civ. Code Ann. art. 2349 (VWest Supp. 1983); Unif.
Marital Prop. Act § 6 (1983).

13, Prager, The Persistence of Separate Property Concepts in
California's Community Property System, I184%-1975, 24 U.C.L.A. L. Rev.
52-53 (1976).

14. 7 B. Witkin, Summary of California Law Community Property § 68, at
5156 (8th ed. 1974).




transfer is not effective as tc the transferor's 1interest even after
the marriage has terminated by dissclution or death, 13

The limitation on disposal of household furnishings and personal
effects is unnecessary. Each spouse now has management and control of
the community personal property and both should be able to protect
their interests. Thils is particularly true in the case of household
furnishings and personal effects—-the very 1items to which the spouses
are closest and with which they are most familiar. If one spouse
mismanages property of this type, the other spouse will ordinarily be
awvare of the mismanagement and may take steps tc procure compensation
and to prevent further mismanagement.

One statutory protection that should be retalned is the
requirement of joinder feor an encumbrance (other than a purchase money
encumbrance) of household furnishings. Such a reguirement would not
affect peoples' ordinary dealing with property and would protect the
innocent spouse from a harmful transaction that could occur without the
knowledge of the inneocent spouse.

Documenta evidence of title to personal proper Title to
comnunity personal property may be evidenced by documents such as stock
certificates or automobjle registrations. Where this is the case, the
spouse or spouses whose names are on the title documents should join in
a transaction affecting the property, notwithstanding the general rule
that either spouse alone has absolute power of disposition. This will

codify existing practice.

SETTIRG ASIDE A DISPOSITION OF PROFRRTY 7
Despite the language of Civil Code Section 5127 that both spouses
"must join" in a transaction involving community real property, this
requirement has not been held to invalidate a transaction, except that

during marriage it can be avolded by the nonjoining spouse.l6 After

15. Dynan v. Gallinati, 87 Cal. App. 2d 553, 197 P.2d 391 (1948); W.
Reppy, Community Property in California 197 (1980).

16. During marriage the wife can set aside the husband’s conveyance of
commmity real property in tota. Z.g., Britton v. Hammell, 4 Cal. 2d
690, 52 P.2d 221 (1935); but see Mitchell v. American Reserve Insurance
Co., 110 Cal. App. 23d 220, 167 Cal. Rptr. 760 (1980) {setting aside
disposition of non-joining spouse's interest in family home during
marriage).




termination of marriage by dissolution or death the wife can set aside
the husband's conveyance of community real property only as to her
one-half interest.l? The same rules apply to transactions invelving
community personal property, to transactions invelving gifts, and to
transactions made for consideration, even though different statutes are
invelved in each of these situations.18

The reasons for these 1rules are rooted 1in the history of
California community property law. From the beginning of the
California commmity property system in 1849, the husband had the
exclusive management and contrel of the community property and was
congidered to be the true owner of the property; the wife's interest
was a "mere expectancy" to be realized only 1f she survived the
termination of the marriage by death of her husband or by dissoclution
of marriage.l? The history of California community property can be
viewed as an evolution from this position towards cne of equality of
the spouses, the major landmarks being the 1927 legislation declaring

ownership of community property by the spouses as "present, existing

17. E.g., Pretzer v. Pretzer, 215 Cal. 659, 12 P.2d 429 (1932)
{dissolution); Dargie v. Pattersom, 176 GCal. 714, 169 P. 360 (1917)
(death); Trimble v. Trimble, 219 Cal. 340, 26 P.2d 477 (1933) (death).

18. Civil Code § 5125; e.g.., Lynn v. Herman, 72 Cal. App. 2d 614, 165
P.2d 54 (1946) (gift of personal property, wife recovers all during
marriage); Mathews v. Hamburger, 36 Cal. App. 24 182, 97 P.2d 465
(1939) (transfer of perscnal property for consideration, wife recovers
all during marriage); Ballinger v. Ballinger, 9 Cal. 24 330, 70 P.2d
629 (1937) (glft of personal property, wife recovers one-half after
death of husband); Gantner v. Johnson, 274 Cal. App. 2d 869, 79 Cal.
Rptr. 381 (1969) (transfer of real and personal property for
conalderation, wife recovers one-half after death of husband); but see
Dynan v. Gallinatti, 87 Cal. App. 2d 553, 197 P.2d 391 (1948)
{encumbrance of persconal property, wife recovers all after death of
husband)., For a dlscussion of the cases, see Schwartz, Gifts of
Community Property: MNeed for Wife's Consent, 11 U.C.L.A. L, Rev. 26
(1963).

19, Van Maren v. Johnson, 15 Cal. 308 (1860).




and equal"20 and the 1975 legislation giving either spouse the
management and control of community property.21 Within this broad
progression of the law a series of smaller steps was taken to protect
the interest of the wife from erosion by acts of the husband,22 among
them:
1891 Husband prohibited from making a gift of community property
without wife's consent.

1901 Husband prohibited from encumbering or 8elling household
furnishings without wife's written consent.

1917 Wife must Join in any instrument whereby community realty is

encumbered or conveyed.

In historical context it is clear why the courts have interpreted
these apparent blanket requirements to provide that the wife may,
during marriage, recover all community property conveyed in violaticn
of the statutes but after termination of marriage by death or

dissolution may recover only her one-half interest,23 Since the

20. Now Civil Code Section 5105.

21. Civil Code §§ 5125, 5127. This hilstory 1s chronieled in Prager,
The Persistence of Separate Property Concepts in California's Community
Property System, 1849-1975, 24 U.C.L.A. Rev. 1 (1976).

22. BSee Reppy, Retroactivity of the 1975 California Community Property
Reforms, 48 S. Cal. L. Rev., 977, 1053 (1975).

23, Britton v. Hammell, 4 Cal., 2d 690, 52 P.2d 221 (1935}, states four
reasons for this rule;

{1) If only one-half were recovered and that half were
considered community property, the husband would retain control
and could repeat his actions until a miniscule amount was left.

(2) If one one-half were recovered and that half were
considered separate property of the wife, this would amount to a
partition of the commmity during marriage by arbitrary act of the
husband, contrary to public policy that allows division of the
commumity only at termination of the marriage by dissolution or
death or during marriage with the consent of both spouses,

{(3) The cases allowing the wife to recover only one-half are
based on the right of the husband to testamentary disposition of
half, hence gifts before death are will substitutes; this
reasoning does not apply in an ongoing marriage.

(4) If the wife could not recover the wheole property during
marriage the husband could impair the wife's right to receive a

larger share of the community property at dissclution in case of
adultery or extreme cruelty of the husband.




husband was the manager and controller, any conveyance he made was
effective to bind his interest; the transaction was not wold but only
voidable by the non-joining wife. The husband has testamentary power
over one-half the community property and is entitled to his share of
the community property at dissolution of marriage; therefore, the
husband's death or the dissolution of marriage has the effect of
ratifying or walidating the husband's transaction, The wife can
thereafter recover only her one-half interest in the property.

The same basic principles should apply 1in an era of equal
management and control to those types of dispositions for which joinder
or consent is required. The law should make clear that a transaction
in violation of a joinder or consent requirement is voidable.24 To
glve some assurance of transactional security, an action by a spouse to
avold a transaction for failure of joinder or consent should be limited
toc one year after the spouse had notice (actual or constructive) of the
transaction or three years after the transaction was made, whichever
occurs first.25 If the transaction is set aside during marriage, it
should be set aside as to the interests of both spouses.26 If the

transaction is set aside after termination of marriage by dissolution

24, This codifies general California law and overrules the contrary
case of Dynan v. Gallinattl, 87 Cal. App. 2d 553, 197 P.3d 391 (1948)
{(disposition void rather than voidable). Codification would not affect
the equitable nature of the action to avoid a transaction, and
equitable defenses such as estoppel would still be recognized in the
action. See, e.g., Mark v. Title Guar. & Trust Co., 122 Cal. App. 301,
9 P.2d 839 (1932},

25, This limitation pericd is consistent with existing law, See Civil
Code § 5127 (one year for action to avoid a disposition of real
property); Code Civ. Proc. § 338 (three years for recovery of personal
property).

26. This codifies general California law and overrules the contrary
case of Mitchell v. American Reserve Ins. Co,, 110 Cal. App. 3d 220,
167 Cal. Rptr. 760 (1980) (setting aside disposition of non-joining
spouse's interest in family home during marriage). See, e.g., Andrade
Development Co. v. Martin, 138 Cal. App.3d 330, 187 Cal. Rptr. 863
(1982) (Mitchell case irreconcilable).




or separation or by death, it should ordinarily be set aside only as to
the interest of the spouse who did not Jjoin in or consent to the
transaction. However, the court should have discretion te set aside
the transaction as to all interests in speclal circumstances, such as
where it is desirable to award the family home to the spouse whe has
custody of the children or as a probate homestead. In any case, the
court should have authority to fashion an appropriate order that may,
for example, require restitution for the person to whom the ‘transaction
was made or provide for recovery of the wvalue of the property rather
than the property.27

In addition te the limitation period for bringing an action to
avoid a disposition made without the required joinder or consent,
existing law seeks to achleve transactional security by validating a
real property disposition by a spouse acting alone in whose name real
rroperty title stands, if made tc a person in good faith, for value,
without knowledge of the marriage relation,28 The policy that
supports this rule applies equally to cases involving personal property
where documents appear to vest title in one spouse alone and a
disposition of the personal property is made to a bona fide purchaser
or encumbrancer for value without knowledge of the marriage relation.
In such a situation the bona fide purchaser or encumbrancer who
reasonably relied on apparent title should be protected against

avoidance of the transaction; this would not preclude the aggrieved

27. Setting aside the disposition is not the exclusive remedy for a
disposition made without the jolnder or consent of a spouse. 5See Givil
Code § 5125.1 {interspousal remedies).

28. The dispositien is presumed valid in such a situation. Section
5127. It is unclear whether the presumption 1is8 conclusive or
rebuttable. Compare Rice v. McCarthy, 73 Gal. App. 655, 239 P. 56
(1925) (presumption conclusive) with Mark v. Title Guaranty & Trust
Co., 122 Cal, App. 301, 9 P.2d 839 (1932). See discussions in Marsh,
Property Ownership During Marriage, in 1 The California Family Lawyer
§ 4.34 (Cal. Cont. Ed. Bar 1961) and 2 H. Miller & M. Starr, Current
Law of California Real Estate § 13:31 (rev. 1977). The language of
"presumption” should he replaced with a clear statement of the rule
that such a disposition may not be set aside as to a bona fide
purchaser or encumbrancer but is subject to remedial action between the
spouses.




spouse from seeking recompense in an appropriate case from the other

spouse at dissolution of marriage or ctherwise.

RRKERAEKKRX

The Commission’'s recommendations would be effectuated by enactment

of the following measure:

An act to amend Sections 5106 and 5110 of, to add Section 5117 to,
to add Chapter 4 (commencing with Section 5125.110) to Title 8 of Part
5 of Division 4 of, and to repeal Chapter 4 (commencing with Section
5125) of, the Civil Code, to amend Section #20 of the CGorporations
Code, to amend Section 24603 of the Education Code, to amend Section
21210 of the Government Code, to amend Section 10172 of the Insurance
Code, and to amend Sections 3002, 3071, 3072, and 3073 of the Probate
Code, relating to community property.

The people of the State of California do enact as follows:

DISPOSITION OF COMMUNITY PROPERTY

Civil Code 125.110-512 added Management and control
SEC. . Chapter 4 (commencing with Section 5125.110) is added to
Title 8 of Part 5 of Division 4 of the Civil Code to read:

CHAPTER 4. MANAGEMENT AND CONTROL

Comment . Chapter 4 ({(commencing with Section 5125.110) is a
recodification of the management and control provisions of former
Chapter 4 (commencing with Section 5125). The recodification leaves
intact the changes made by 1986 Cal, Stats, ch. 1091. Section 3 of
that act states:

SEC. 3. (a) It is the intent of the Legislature in
enacting this act to clarify and enhance the duties owed by
one spouse to another in managing community property. This
act shall not be interpreted or applied to adversely affect
rights of any party under existing law other than a spouse.
Except as to actions authorized by [Section 5125.410(c)] of
the Civil Code, remedies under [Section 5125.410(a)] of the
Civil Code apply only to transactions or events occurring on
or after July 1, 1987.

[P —




{b) It 1is the intent of this 1legislation tc set a
standard with regard to the financial and property rights of
the marriage which would promote an egqual marital partnership
protecting the rights and establishing the responsibilities
of both partlies equally.

{c) The Legislature intends that the management standard
controlling Sections 5103 and [5125.130] of the Civil Code be
the standard developed under the case law under Section 5103
of the Civil Code and that this uniform standard, subject to
further judicial interpretation, control the two secticns.
The amendments to [Section 5125.130] of the Civil Code make
clear that this standard is not intended to be lower than the
good faith In confidential relations standard developed under
Section 5103 of the Civil Code. They also make clear that
this standard is not intended to be as high as the highest
good-faith standard set forth in [former] Title 8 {commencing
with Section 2215) of Part 4 of Division 3 of the Civil
Code. The amendments also extend the case law by making
express an obligation to disclese assets and obligations upon
request prior to marital separation and by expressly
maintaining the standard of care that contrels management of
communiity property pricr to separation to the period after
gseparation or dissolution of marriage so long as the property
remains undivided by the parties or a court.

Article 1. General Provisions

§ 5125.,110, Definitions

5125.110. Unless the provision or context otherwise regquires, as

used in this chapter:

{a) "Disposition" includes, but is not limited to, a transfer,
conveyance, sale, gift, encumbrance, lease, or exchange.

{b) "Management and contrel” includes disposition.

{c) "Property" means real and personal property and any interest
therein,

Comment, Subdivision {(a) of Section 5125.110 makes clear that the
term "disposition” 1s used in a broad sense and is not limited to a
sale of the property. Subdivision (b) 1s included for drafting
convenience. Subdivislion {c¢) reflects the fact that real and personal
property are treated the same in this chapter, except in special
cases, A reference to community property means any Iinterest in the
property, including the interests of either spouse in the property.

-10-




§ 5125.120, Either spouse has management and control

5125.120. Except as otherwise provided by statute, either spouse
has the management and control of the community property, whenever
acquired.

GComment. Section 5125.120 continues the substance of the first
portions of former Sections 5125(a) (personal property) and 5127 (real
property). It applies to all community property, whether acguired
before or on or after January 1, 1975, the date of inception of equal
management and control. This chapter contains exceptiona to and
limitations on the rule of Section 5125.120. See also Section 5110.150
(management and control of community property by trustee), Fin. Code §
851 {management and control of bank account by spouse In whose name
account stands). Exceptions and limitations may alsc be found in a
marital property agreement between the spouses, See, e.g., Sectien
5312 (premarital agreement).

§ 5125,130. Duty of good faith

5125,130. ({a) Bach spouse shall act in good faith with respect to
the other spouse 1n the management and contrel of the community
property in accordance with the general rules which control the actions
of persons having relationships of personal confidence as specified in
Section 5103, until such time as the property has been divided by the
parties or by a court.

{h) The duty provided in this secticn includes the obligation to
make full disclosure to the other spouse of the existence of assets in
which the commmity has an interest and debts for which the community
may be liable, upcn request,

(¢) The case law defining the standard of care applicable to
Section 5103, but not the case law applicable to a trustee's duties,
applies to thls section. In no event shall this standard be
interpreted to be 1less than that of good faith 1in confidential
relations nor as high as that established by the law applicable tec a
trustee’'s duties. For purposes of this subdivision, a trustee’'s duties
means the duties stated in former Title 8 (commencing with Section
2215) of Part 4 of Division 3 of this code {as repealed by Chapter 820
of the Statutes of 1986) or in Division 9 (commencing with Section
15000) of the Probate Code.

Comment . Section 5125.130 continues the substance of former
Section 5125(e). Special provisions of this chapter relating to
management and control are subject to the overriding duty of good

-11-




faith, which applies notwithstanding any implication in any provision
of this chapter to the contrary. See, e.g., Section 5125.210 and
Comment thereto (power of disposition absolute); see also Section
5125.110{b) {"management and control™ includes dispesition).

§ 5125.140, Where spouse has conservator or lacks legal capacity

5125.140. Where a spouse either has a conservator of the estate
or lacks legal capacity to manage and control community property, the
procedure for management and control of the community property is that
prescribed in Part 6 (commencing with Section 3000) of Division 4 of
the Probate Code.

Comment, Section 5125.140 continues subdivision (a} of former
Section 5128. Subdivisions (b) and {c¢) of former Section 5128 were
elaborations of subdivision {a) and are not continued bhecause they are
unnecessary. See Section 5125.110{(h) ("management and control”
includes disposition).

§ 5125.150, Agency
5125.150. A spouse may act by duly authorized agent in the

management and control of community property, and may appoint the other
spouse to act as agent.

Comment . Section 5125.150 generalizes a provision of former
Section 5127 (real property Joinder requirement may be satisfied by
duly authorized agent).

Article 2., Disposition of Community Property

§ 5125.210, Power of disposition absolute
5125.214Q. {(a) Subject to the limitations provided in this

article, each spouse has absolute power of disposition, other than
testamentary, of commmity property of which that spouse has management
and control, and may make a disposition of the property without the
Joinder or consent of the other spouse,

(b) The limitations provided in this article do mot apply to a
disposition of community property between the spouses.

Comment. Subdivision (a) of Section 5125.210 continues the
substance of the last portion of former Section 5125(a), which gave
either spouse absolute power of disposition of community personal
property. Subdivision (a) 1s subject to exceptions stated in this
article, including the requirement of joinder for disposition of
community real property. Section 5125,230 ({(disposition of real

-12-




property}. In addition to the sgpecific limitations on the power of
disposition provided in this article, a spouse is subject to the
overriding requirement of good faith in the management and control of
the community property. Section 5125.130. For the power of
testamentary disposition of community property, see Probate Code
Section 6101.

Subdivision (b) is drawn from former Section 5127. The validity
and effect of a disposition between spouses is governed by law other
than this article. The limitations in thils article may also be subject
to a marital property agreement.

§ 5125.220. Person in whose name title stands must join
5125.220. <{(a) Ezcept as provided in subdivision (b), each spouse

in whose name record title or other documentary evidence of title to
community property is held must join in a disposition of the property.

(b} If record title or other documentary evidence of title to
community property is held in the names of both spouses in the
alternative, either apouse may make a disposition of the property
without the joinder of the other spouse,

Comment, Subdivision {(a) of Section 5125.220 codifies practice
under former law. Subdivision (a)} governs community property,
including community property in Jjoint tenancy form. It should he
noted that a married person may have his or her name added to commmity
property title., Section $5125.430.

Subdivision (b) makes clear that the Joinder requirement of
subdivision (a) is subject to an express direction in the title of
alternative rights.

Note, Should subdivision (b) prevail over Section 5125.2307 It
is not clear whether the joinder regquirement for real property prevails
over the express title provisions. We need to clarify this point.

It may also be useful to add to this section, by way of
clarification, a provision drawn Efrom Section 5125.340 (written notice
of disposition of business) to the effect that *“the Ilimitations
provided in this article apply whether or not title to the property is
held in the name of only one spouse.”

§ 5125.230, Disposition of real property
5125.230. Both spouses must Join in a disposition of community

real property.

Comment, Section 5125.230 continues the substance of a portion of
former Section 5127.

~13-




§ 5125,240, Gifts

5125.240. (a} Except as provided in subdivision {(b), a spouse may
not make a gift of community perscnal property or make a disposition of
the property without a valuable consideration, without the written
consent of the other spouse.

{b) A spouse may make a gift of community perscnal property, or
make a disposition of community personal property without a valuable
consideration, without the written consent of the other spouse, 1f the
gift or disposition is usual or moderate, taking into account the
circumstances of the marriage.

Comment , Subdivision (a) of Section 5125.240 continues the
substance of former Section 5125(b).

Subdivision (b) 1s new. It is drawn from comparable provisions in
other jurisdictions and is consistent with the traditional community
property rule applicable in California prior to 1891. See, e.g., La.
Civ. Code Ann, art. 2349 (Wesat Supp. 1983) (usual or moderate gifts of
value commensurate with economic status of spouses); Lord v. Hough, 43
Cal. 581 (1872) (manager spouse may without consent of the other make
reasonable gifts of commmity property). In making a determination
after the death of the donor spouse whether a gift 1s usual or moderate
the court should take into account such facters as amounts received by
the other spouse by will, succession, gift, or other disposition,
including insurance proceeds, Jjoint tenancy, and inter vivos and
testamentary trusts, and any =special or unique character of the
community personal property given.

Note, The concept of written consent in the marital context is
unrealistic, Perhaps oral consent should be sufficient, with the
burden of proof on the spouse making the transfer.

The standard in subdivision (b) is flexible. Flexibility reguires
lack of certainty. The Commission has made & judgment that flexibiliiy
is better than an arbitrary 1imit of, say, $500 (as provided in the
Uniform Marital Property Act.

§ 5125,250, Disposgition of family dwelling

5125.250. A spouse may not make a disposition of a commmity
personal property family dwelling without the written consent of the
other spouse.

Comment, Section 5125.250 continues the substance of a poertion of
former Section 5125(c).

Note., We’re talking about a mobilehome here. Joinder, rather
than consent, would be more appropriate in this context.
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125.2 Encumbrance of household goods
5125.260. {a) A spouse may not create a security interest in
community property furniture, furnishings or fittings of the home, or
clothing or wearlng apparel of the other spouse or minor children,
without the jeinder of the other spouse.
(b) Subdivision (a) does not apply to the creation of a purchase
money security interest.

Comment Section 5125.260 supersedes former Section 5125{c).
Written consent is no longer required for a sale of community property
household furnishings and clothing.

§ 5125,270, Avoiding and setting aside disposition

5125.270. {(a) A disposition of community property made by a
spouse without the joinder or consent required by this article 1s
voldable upon order of the court in an action commenced by the other
spouse before the earlier of the following times:

(1Y One year after the spouse who did not Jjoin or consent had
actual or constructive notice of the disposition.

(2) Three years after the disposition was made.

{(b) Subject to such terms and conditions or other remedy as
appears equitable wunder the circumstances of the case, taking into
account the rights of all the parties:

(1) A court order pursuant to subdivision (a) made during marriage
shall set aside the disposition of community property as to the
interests of both spouses.

{2) A court order pursuant to subdivision ({a) made after
termination of marriage by dissolution or legal separation or by death
shall set aside the disposition of community property as to the
interest of the spouse who did not Jjoin or consent and may, in the
discretion of the court, set aside the disposition as to the interests
of both spouses,

(c} If record title or other documentary evidence of title i1s held
only in the name of one spouse, the disposition of community property
by the spouse in whose name title is held is not voidable pursuant to
this section if made to a person in good faith for wvalue without

knowledge of the marriage relation.
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{d) Nothing in this section affects any remedy a spouse may have
against the cther spouse for a disposition of community property made
without the joinder or consent required by this article.

Comment, Subdivision (a)} of Section 5125.270 makes clear that a
disposition in vieclation of the Jcinder and consent requirements of
this article is wvoidable rather than void., This codifies general
California law and overrules the contrary case of Dynan v. Gallinatti,
87 Cal. App.2d 553, 197 P.2d4 391 (1948) (disposition wvoid). Although
subdivision {a) codifies the action to avoid a disposition, the action
remains equitable in nature and equitable defenses such as estoppel may
still be recognized. See, e.g., Mark v. Title Guar. & Trust GCo., 122
Cal. App. 1301, 9 P.2d 839 (1932)., Subdivision (a} also imposes a
statutory limitation period on an action to aveoid the dispesition,
consistent with prior law. See former Section 5127 {(one year for
action to avold a disposition of real property); Code Civ. Proc. § 338
{three years for recovery of personal property).

Subdivision (b) codifies general California law that a disposition
avolded during marriage must be set aside as to the interests of both
spouses, not just as to the interest of the non-joining or
non-consenting spouse. See, e,g,, Britton v. Hammell, 4 Cal.2d 690, 52
P.2d 221 (1935) {community real property); Lynn v. Herman, 72 Cal.
App.2d 614, 165 P.2d 54 (1946) (gift); Mathews v. Hamburger, 36 Cal.
App.2d 182, 97 P.2d 465 (193%) {perscnal property); Andrade Development
Co. v. Martin, 138 Cal. App.3d 330, 187 Cal. Rptr. 863 (1982) (contract
to convey real property). This cverrules Mitchell v. American Reserve
Ins. GCo., 110 Cal. App.3d 220, 167 Cal. Eptr. 760 (1980} {(setting aside
disposition of non-Joining spouse's iInterest in family home during
marriage). Where a disposition is set aside after termination of
marriage by dissolutlon, separation, or death, the court will in the
usual case set aside the disposition only as to the non-joining or
non-congenting spouse so0 as to effectuate the disposition as to the
interest of the spouse who made the disposition. See, e.g., Pretzer v.
Pretzer, 215 Cal. 659, 12 P.2d 429 (1932) (community real property
after diasolution); Trimble v. Trimble, 219 Cal. 340, 26 P.2d 477
(1933) {community real property after death); Ballinger v. Ballinger, 9
Cal.2d 330, 70 P.2d 629 {1937) (community personal property after
death); Gantner v, Johnson, 274 Cal. App.2d 869, 79 Cal. Rptr., 381
{1969) (community real and personal property after death). However,
paragraph (2) of subdivision (b) does not mandate this result and
recovery of the whole property may be proper in a case, for example,
where it 1s desirable to award property such as a family home te the
spouse who has custedy of the children or as a probate homestead.

Under subdivision (b) the court has discretion to fashion an
appropriate order, depending on the circumstances of the case. The
order may, for example, require restitution for the person to whom the
disposition was made, or provide for recovery of the wvalue of the
property instead cof the property.

Sybdivision (c) supersedes the presumption of validity of former
Section 5127 and extends it to personal as well as real property.
Subdivision (c) adopts the construction of this provision given by Rice
v, McCarthy, 73 Cal. App. 655, 239 P, 56 (1925).
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Subdivision (d) makes clear that this section does not provide the
exclusive remedy where a spouse has made a disposition of community
property without the joinder or consent of the other spouse. It may be
proper in a dissclution case, for example, simply to allow one spouse
an offset for the value of the property dispcesed of out of the share of
the other spouse, or to give the spouse a right of reimbursement. See
also Article 4 (commencing with Section 5125.410) (interspousal
remedies).

Note. The Comment to subdivision (b) indicates that restitution
may be required where a disposition is voided. Should restitution be
required Iin every case? This issue was raised at the interim hearing.

Article 3. Community Perscnal Property Business

§ 5125,310., Community personal property business defined

5125.310. As used in this article, "commumnity personal property
business" means a buainess or an interest in a business that is all or
substantially all community personal property, including personal
property used for agricultural purposes,

Comment. Section 5125.310 continues the substance of portions of
the first and second sentences of former Section 5125(d).

125,32 Primary management and control
5125.320. A sapouse who is operating or managing a community
personal property busineas has the primary management and control of
the business.

Comment, Section 5125.320 continues the substance of a portion of
the first sentence of former Section 5125(d).

§ 5125,330, Business transactions
5125.330. Subject to the 1limitations provided i1n Article 2

{commencing with Section 5125.210), a spouse having primary management
and contrel of a commmity personzl property business may act alone in
all transactions.

Comment, Section 5125.330 continues the substance of a portion of
the second sentence of former Section 5125(d). The limitatioms
provided in Article 2 include Sections 5125.230 (dispesition of real
property), 5125.240 (gifts), 5125.250 {disposition of family dwelling},
and 5125.260 (encumbrance of household goods).
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§ 5125,340, Written notice of disposition of business

5125.340. (a) A spouse having primary management and control of a
community personal property business shall give prior written notice to
the other spouse of any transaction that involves a digposition of all
or substantially all of the personal preoperty used in the operation of
the business, whether or not title to that property is held in the name
of only one spouse.

(b) Subdivision (a) does not apply to any of the following:

(1) A change of the form of the business.

(2) A transaction as to which written notice is prohibited by the
law otherwise applicable to the transaction.

{c) Remedies for the failure by a managing spouse to give prior
written notice as required by this section are only as specified in
Article 4 (commencing with Section 5125.410)., A fallure to give prior
written notice shall not adversely affect the validity of a transaction
ner of any interest transferred.

Comment, Section 5125.340 continues the substance of a portion of
the second sentence, and the third, fourth, fifth, and sixth sentences,
of former Section 5125(d). See alse Section 5125.110(a) (“disposition"
defined).

Article 4. Interspousal Remedies

§ 5125.410. Claim for breach of duty

5125,410. (a) A spouse has a claim against the other spouse for a
breach of the duty imposed by this chapter that results in suybhstantial
impairment to the claimant spouse's present undivided one-half interest
in the community estate.

(b) Except as provided in subdivision (c), any action under this
section shall be commenced within three years of the date the claimant
spouse had actual knowledge that the transaction or event for which the
remedy is being sought occurred.

(c) The time limitations provided in subdivision (b) do not apply
to an action brought under this section on the death of a spouse or in
conjunction with a proceeding for 1legal separation, dissolution of
marriage, or nullity.

(d) The defense of laches may be raised in any action brought

under this section,
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{(e) Except as to actions authorized by subdivision (c¢), remedies
under this sectilon apply only to transactions or events cccurring on or
after July 1, 1987.

Comment , Subdivigion (a) of Section 5125.410 continues the
substance of former Section 5125.1(a). Subdivisions {b)-(e) continue
the substance of former Section 5125.1(d).

§ 5125.420., Accounting and court determination

5125.420. A court may order an accounting of the preperty and
obligations of the spouses and may determine the rights of ownership
in, the beneficlial enjoyment of, or access to, community property, and
the classification of all property of the spouses.

Comment, Section 5125.420. Section 5125.420 continues the
substance of former Section 5125.1(b), substituting "spouses" for
"parties to a marriage."

125.4 Adding name to t tc prepert

5125.430. A court may order that the name of a spouse shall be
added to community property held in the name of the other spouse alone
or that the title of community property held in some other title form
shall be reformed to reflect 1its community character, except with
respect to any of the following:

{a) A partnership interest held by the other spouse as a general
partner,

{b) An interest in a professional corporation or professional
association.

(c) An asset of an unincorporated business if the other spouse is
the only spouse involved in operating and managing the business.

{d) Any other property, if the order would adversely affect the
rights of a third person.

Comment . Section 5125.430 continues the substance of former
Section 5125.1{c). Where title to property stands in the names of both
spouses, both must join in a disposition, Section 5125.220 (person in
whose name title stands must join).
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§ 5125.440, When consent requirement may be dispensed with

5125.440, In any transaction affecting commmity property in
which the consent of both spouses ig required, the court may, on the
motion of a spouse, dispense with the requirement of the other spouse’s
consent if both of the following requirements are met:

(a) The proposed trangaction is in the best interest of the
commumity.

(b) Consent has been arbitrarily refused or cannot be obtained due
to the physical incapacity, mental incapacity, or prolonged absence of
the nonconsenting spouse.

Comment, Section 5125.440 continues the substance of former
Section 5125.1(e}.

Note. Apparently this section may be used either prospectively to
excuse a consent reguirement or retrospectively to validate a
disposition made without a required consent, although we have found no
legislative history on this. Perhaps a note in the Comment is
appropriate.

This section arguably should extend to joinder as well as consent
requirements,

There is already iIn existence a fairly detailed scheme in the
Probate Code for obtaining court authority to act for a legally
incapacitated spouse. Cf. Section 5125.140. That scheme answers many
questions not answered by this section, such as the proper court, the
notice regquired, etc. This wsection 1is broader in its coverage,
however, applying to prolonged absence and to arbitrary refusal as well
as to incapacity. The substance of this section might be worked into
the Probate Code scheme.

§ 5125.450., Procedural aspects of action under this article

5125.450. An action may be brought under this article without
filing a proceeding for dissclution of marriage, legal geparation, or
nullity, or may be brought in conjunction with the proceeding or upon
the death of a spouse.

Comment ., Section 5125.450 continues the substance of former
Section 5125.1(f).

Article 5. Transitional Provisions

§ 5125.510. Transitional provisions
5125.510. (a) This chapter applies to a disposition of community

property made on or after January 1, 1990, regardless of whether the

preoperty was acquired befere, on, or after January 1, 1990.
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(b) A disposition of community property made before January 1,
1990, is governed by the law in effect at the time of the disposition.

(c) A reference to, or an incorporation by reference of, former
Sectlon 5125, 5125.1, or 5127 in a trust or other instrument executed
before January 1, 1990, shall, on or after January 1, 1990, be deemed
to refer to or incorporate this chapter.

Comment. Section 5125.510 makes clear that enactment of this
chapter is not intended to validate or invalidate any disposition made
before its enactment; such a dispogition is governed by former law.

CORFORMING CHANGES AND REPEALS

Civil Code § 5106 (technical amendment), Emplovee benefit or savings

plan

SEC. + Section 5106 of the Civil Code is amended to read:

5106. <{a) Notwithstanding the—-previsions—-of-Seotion-5105——and
5125y-whenever any other provision of this title:

(a) Whenever payment or refund is made to a participant or his the
participant's beneficiary or estate pursuant to a written employee
benefit plan governed by the Employee Retirement Income Security Act of
1974 (P,L. 93-406), as amended, swehk the payment or refund shall fully
discharge the employer and any administrator, fiduciary or insurance
company making suaeh the payment or refund from all adverse claims
thereto unless, before sueh the payment or refund is made, the
administrator of sueh the plan has received at its principal place of
business within this state, written notice by or on behalf of some
other perscn that sueh the other person claims to be entitled to sueh
the payment or refund or seme part therecf. Nothing eemteined in this
aeetion—-shall—affeet- subdivision affects any claim or right to aay
sueh the payment or refund or part thereof as between all persons other
than the employer and the fiduciary or insurance company making sueh
the payment or refund. The terms '“participant”, “"beneficiary”,
"employee benefit plan", "employer", "fiduclary" and "administrator"
shall have the same meaning as provided in Section 3 of the Employee
Retirement Income Security Act of 1974 (P.L. 93-406), as amended.
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(b) Heew-.iehsEand-.‘:ng—Ehe—-p-re%i—s—i—&ns——-o-f——-ﬁe&t—iam——SlGS—-mé——ﬁ-H%
whenever Whenever payment or refund is made to an employee, former
employee or his the beneficlary or estate of the employee or former
employee pursuant to a written retirement, death or other employee
benefit plan or savings plan, other than a plan governed by the
Employee Retirement Income Security Act of 1974 (P.L. 93-406), as
amended, asweh the payment or refund shall fully discharge the employer
and any trustee or insurance company making sueh the payment or refund
from all adverse claims thereto umless, before sueh the payment or
refund is made, the employer or former employer has received at its
principal place of business within this state, written notice by or on
behalf of some other person that sueh the other person claims to be
entitled to sueh the payment or refund or seme part thereof. Nothing
eentained in this seetion-shall-affeet subdivision affects any claim or
right to any-sueh the payment or refund or part thereof as between all
persons other than the employer and the trustee or insurance company
making sueh the payment or refund.

Comment, The amendments to Section 5106 are technical.

Civil Code § 5110 (technical amendment), Community property

SEC. . Section 5110 of the Civil Code is amended to read:

5110. Except as provided in Seetiens-5107,-510&r-end--5136 this
chapter, all real property situated in this state and all personal
property wherever situated acquired during the marriage by a married
person while domiciled in this state, and property held in trust
pursuant to Section 5110.150, 1is community property; but whenever any
real or personal property, or any Interest therein or encumbrance
thereon, is acquired prior to January 1, 1975, by a married woman by an
instrument in writing, the presumption is that the same is her separate
property, and if so acquired by the married woman and any other person
the presumption is that she takes the part acquired by her, as tenant
in common, unless a different intention is expressed in the instrument;
except, that when any of the property is acquired by husband and wife
by an instrument in which they are described as husband and wife,
unless a different intention is expressed in the instrument, the

presumption 1s that the property is the community property of the
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husband and wife. The presumptions in this section mentioned are
conclusive in favor of any person dealing in good faith and for =
valuable consideration with a married woman or her legal
representatives or successors in interest, and regardless of any change
in her marital status after acquisition of the property.

In cases where a married woman has conveyed, or shall hereafter
convey, real property which she acquired prior te May 19, 1889, the
husband, or his heirs or assigns, of the married woman, shall be barred
from commencing or maintaining any action to show that the real
property was community property, or to recover the real property from
and after one year from the filing for record in the recorder's office
of the conveyances, respectively.

As used in this section, personal property does not include and
real property does include leasehold interests in real property.

Comment. Section 5110 is amended to correct section references.
Former Section 5126 is now Section 5117. This chapter also includes
other exceptions to the first portion of the first sentence of Section
5110. See, e.g., Sections 5110.710 (transmutation), 5118 (earnings and
accumulations while separate and apart), 5119 (earnings and
accumulations after legal separaticn).

Civil Code § 5117 (added), Personal injury damage awards

5EG. . Sectlon 5117 is added to the Civil Code to read:

117 a 1 money or other property received or to be received

by a person in satisfaction of a judgment for damages for personal
injuries or pursuant to an agreement for the settlement or compromige
of a claim for such dam is the separate property of the injured
person if the cause of action for such damages arose as follows:

(1) After the rendition of a decree of legal separation or a
judement of dissclution of a marriage,

(2) While either spouse, if he or she is the injured person, is

living separate from the other spouse,
This subdivision shall apply retroactively to any case where the

property rights of the marriage have not been finally adjudicated by a

decree of dissolution or separation,
b otwlithstandi subdivision (a if the spouse of the injured

person has paid expenses by reason of the spouse's personal injuries
from his or her separate property or from the community property, he or
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she is entitled to reimbursement of higs separate property  or the

community property for such expenses from the separate property

received by his or her spouse under subdivision (a),

c) Notwithstandi subdivision (a if one spouse has cause of

action against the other gpouse which arose during the marriage of the

parties, money or property paid or to be paid by or on behalf of a

party to his or her spouse of that marriage in satisfaction of a

udgment for damages for personal Injuries to such spouse or ursuant

to an agreement for the settlement or compromise of a claim for such
damages is the separate property of the injured spouse,

Comment. Section 5117 renumbers former Section 5126 without other
change.

Civil Code §§ 5125-5128 (repealed), Management and control of marital

property
SEC. . Chapter 4 (commencing with Section 5125) of Title 8 of

Part 5 of Division 4 of the Civil Code is repealed,

Nete. The text of the repealed sections, with Comments indicating
their dispositicn, is set out below.

GHAPTER-4+——MANACEMERT - AND-CONTROL-OF-MARITAL - PRORERTY

12 repealed)., Communit ersonal propert

5125+——(a)-Execept—as-previdedin-subdivieions —(b)y-{edy
apd—{d)}—and-Seetions-5110-150-and-5128—-either-apouse-has-the
Eanagement--and-—eontrol--of-—-the—ecommunity—personal-propestyy
vwhether--sequired-—prior—to--or-on—-or—after—-Januvary—1, 1975,
with——-Hike——absolute——power—of—-diopoaition;——other ——than
testamentaryy—ao-the—spouse—has-of-the--separate--estate—of—the
apeuse~

¢b)-A--spouse--may-not-make—a-—gift—of--community-perscnal
prepertyy—or--diepose-of-eommunity -peracnal-property-—witheut—a
valuable—-consideration, —witheut—the-written —eonsent—of —the
ether-spouser

{e)-A-speuse—may-not-sell—convey,—-or—eneunber-communi &y
persenal—preperty——used-—-as——the——family—-dwellingy-—or—-the
furniture;——furnishingey—or—-fittings —of--the—-homey——or--the
elothing-—-or—wearing —apparel-—of—-the—other spouse—or-—-minor
ehildren—whioh-—io——communlty - peraenal--propertyy—witheut—the
written—eonsent—of-the-esther-gpouser

{d)-Execept—an--provided -in-osubdivieiens-{b)—and-(o)—and
in—-Seetion-5li7;—a—spouse—who--io--operating——or—menaging -e
businean-—or——an——interest——Iin—a——business—that——ip——all—os
esubstantially—all--community -personal-property-has—the-primery
Bapagement—and--control--of -the-businesa-er—-interent-—Brinary
Ranagement—and--control--means —that-the-managing-spouse—may-aet
alone-in-all-transackions—but—shall-give-prior-written-netiee

—24-




Ee-ehe-aEhef—spease-ef—aagaaaéeruieaser-exeh&nger—eneumbfanee
or—other—-disposition—of—all -or——substentially—all —of —the
pergenal--property—-used--in—the--operation——of-—the——business
éineluéing—feraeﬂai—1HHEMHH5P4uya}—£&r—agrieultu;ei-purpeaea},
whether—or-not-title--to—that--preperty—ia-held-in-the-name—of
eniy—-one-apouses——-Weitten—notice—is—not;—however -required
vwhen—prehibited—by—-the—-lavw-—otherwine——applicable——to-—the
transaetiony

Any-ehenge--of--the-—form—ef—a—business--is—not—subjeet-te
the-requirement-ef-written—netieer

Remedies—for--the-fallure--by-a—menaging -epouse—-to-give
pf-ier—w—i—t-t-en—-nat—i—ee—-&e-—sequireé-by—th-ia—subdivia-ian—are-anly
aa—-spee-i—f-i—ed——-ia——Seebi—e&—-5%2—5—.%—-—&——5&-1—1-1&&-{-0——3—1*&—95&3*
wr-1#.Een—-ne-t—i-ee--ah&}l--aee—-&dvemel—y-—aﬁeet—-the——va—ﬁdét—y—et:—a
troanoaction-ner—ef-any—interest—transferred.

{e}-EBach--spouse--shall-—aet-in-goed—faith with -respect-to
the-—other—apouse——in—the—-manegerent-—and--eontrol-—of——she
eommunity—property--in--accordance—with-the—general-rules—whiech
eentFol—the--aetiona——of—persons—-having--relationchips—of
personal--confidence--as—speeified-in-Seetion—5103—until-sueh
time-as-the—property—-has--been-divided-by—the-partico-—or-by-a
eourtr——-This--duty——ineludes——the——obligation——to——make——£full
diselosure—teo—-the--other-spovse-of-the-existence--of-asseta—in
vwhieh--the—ecommunity-hag--an-interest—and--debte--for-whieh—the
community-may-be-liabley-upon—request-—The—case-lav—defining
the-standard—-of--care-applicable-to-Seetion5103—-but-—not—the
ease-—law—-applieable—-to——former—-Title——8-—L{eonmeneing—with
Seetion——22L5)}—of-Part-—4——af—-Divisten—-3-of—-this--ecode-{an
repeated-by—Chapter--830-of-the—Statutes—of--1986)>—-or-Division
9—-{eemmene133—-ﬂith—~Seesien——15990}——e£—-Ehe—-Pfebate-—GadeT
applies—to-this--seetion-—In—ne—event—shall -this--standard-be
interpreted---to—be—-leps——than—that-——of--geod —£faith——in
esnfidential-—relations—ner——as—high--as—that—established—by
former—Title-§-{eommeneing—-with -Seetion—23315) of -Part—4—of
bivisien—3--of -thiv-eede-(ag-repealed- by -Chapter—820--of -the
Statuten-——of—-1986)—or-Bivigion-0—-Leommencing with—-Seetion
15060)-of-the-Probate—Coder

Comment, The substance of subdivision (a) of former
Section 5125 is continued in Sections 5125.120 (elther spouse
has management and control) and 5125.210 (power of
disposition absolute).

The substance of subdivision (b) is continued in
subdivision (a), and limited in subdiviaion (b), of Section
5125.240 {(gifts).

Subdivision (ec) 1is superseded by Sections 5125.250
(disposition of family dwelling) and 5125.260 (encumbrance of
household goods).

The substance of subdivision (d) 4is continued 1in
Sections 5125.310-.330 (community personal property business).

The substsnce of subdivision {(e) is continued in Section
5125.130 {duty of good faith).
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5125.1 (repealed Interspousal remedies

5125+i+v—-Ca)—-A-epouse--hap--a—elaim--againet—-the—-other
spovae—for—a—breach—of-the -duty—imposed-by-Seetion—-5lah-or
5137-that—results—in -substantisal -impairment-—to-—the-elaimant
spounelo—present-undivided-eone half—interest——in—the-eompunity
estate~r

£by-A--court—may-order—an—aceounting--of--the -property—and
oebligations——of—the--parties—to—a-—marriage-and may-determine
the—righte—of--cwnership-iny—-the--benefielal-enjoyment of—or
aeeess—to——communlty-prepertyy—and--the--claessificetion—-of-all
property—of-the-parties—to-a-marriage~

{e)—A—eourt—may -order-that-the-pame-of-a—speuse—chall-bhe
added--to-—commmity —property—-held-in—the-name——o£-the—other
gpeuse—alene—-or--that-the-title—ef—pommunity -property-held-in
asme-—other—+iele —form—ahall—be-——reformed—to—zefleet—itn
eommunity——eharaetery——exeept——with—-reppect-—to—any——of——the
£follewing+

{1 —A-partnership--interest-held-by-the-ether-speuse—as—a
general-partnery

{3)——An-—-interest-—in-—a—-professional —ecorperation——or
profenaional-asseeiation~

£3)—-An--asset—of-an-uninecorporated-business--4£ the-other

apouse—ig—the--only spouse-invelved-in-operating-and-maneging
the-business~

¢4)-Any—other--property,—if-the-revisien—would-adversely
affeet—the-rights-of-a—third-persons

£€d3£1)-Exeept—an—provided-in-paragraph-{2);—-any-action
under--subdivieion (a)-shall—be—eommenced—within--three—-yeass
of--the--date—a—petitioning -apouse--had-—aectual—Imowledge—that
the-transaetion—-or--cvent for-which-the—remedy—ia—being-sought
oceurredy

£3)--An—aetion-may—-be-eommeneed—under--thiec-seetion-upon
the-death--of-—a-—spouse—or—in—sonjunetion-with—an--action—for
iegal-separationy—diseclution—of -marrlage,—or-nullity—without
regard-to—the-time-limitationa—set-forth-in-paragraph-{1)+

£33 The -defenpe—of--laches-may-—be—raloed-in-any—aetion
breught—under-this-geetion~

£4)—Bxecept—as——to—aetions-—authorized—by-paregraph-(2);
remedies—under—avbdivieion-+{a)-apply-enly-te—-transactions—or
eventa—oeeurring-op-or-after—July-1,-1987~

¢e)—In--any-transeetion--affecting —ecommunity-property—-in
vwhieh-the—eonsent--of -both-spouses—is-requiredy-the—eourt-mayy
upon—the-metion—ef—a-apousey—dispense—with—the -requirenent—of
the-—other ——spouse's-—consent—-1f£ ——both——of——the-—following
reguirements-are-met+

£13—The--proposed-transaction-is—inthe--beat-lntepest—of
the-eompunity+

£23—LGonsent—has—-been—-arbitranily refused-or—-cannct-be
obtained—-due-to-the--physical -ineapaeityy—mental--incapacityy
or-prolenged—abacnec-ef-the-nonconsenting—spousas

££3-Any—aetion—may-bhe—breught--under--thie-seetion—witheut
£iling—an——aetion——for-—diasoluidon—of——marriage——legal
peparationy-or—nullityr—or—may-be-brought--in-eenjunetion-with
the-aetisn-ar—upen-the-death-ef-a-spouser
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Comment. The substance of subdivision (a) of Section
5125.1 is continued in subdivision (a) of Section 5125.410
(claim for breach of duty).

The substance of subdivision (b) is continued in Section
5125.420 (accounting and court determination).

The substance of subdivision (c¢) is continued in Section
5125.430 (adding name to title to property).

The substance of subdivision (d) 1s continned in
subdivisions (b)-{e) of Section 5125.410 {(claim for breach of
duty).

The substance of subdivision {e) 1s continued in Section
5125.440 (when consent requirement may be dispensed with).

The substance of subdivision (f) is continued in Section
5125.450 (procedural aspects of action under this article).

5126 (repealed Personal injury damage awards
5126~——-{a)-All-money-or-other—preperty-received-or-to-be
reeeived--by-—a—person—-in-—satisfaetion-—0£—a—Jjudgment--£or
damageg—£for-peraonal-injuries-or—pursuant--to-an-agreement-for
the—settlement--or—compromise of —a—elaim-for--such -damages-is
the-separateproperty-of—the-injured-person—i£f-the—cause-of
aetion-for-pguch-damages-arese—an—follewat
£1)-After—the rendition—of-e-deeree—of--legal-separation
er~a-judgment-of-disselution-of-a-marriage~
{2)—¥While—either-npousey—if-he—op-ghe—-lo--the —injured
persony-is-1iving separate-from—the-other—spouses
Thie--subdixision—shall-apply--retroactivelyy to—any—ecase
where--the—-property-righte —ef——the——marriage—have—not—been
finally-adjudieated-by-a-deeree-of-disselution—or-separations
£{b)—Notwithatanding -subdiviaien—-Ca)y—if--the—-spouse—of
the--injured-—person--han-—-paid-—eipenses——by-—reason——ef——the
speuaeta-pergonal-—injuries-from—his—or-her-geparate—property
er——from-—the-—commmity —property——he—or—she--to—entitled teo
reimburpement-—of-—-his--separate——property——or——the——community
preperty-—for-—such-—-expenses—-from——the——-separate——propesty
reeeived-by-hio-er-her-opeune-under—subdivision—{ad+
{e)-Notwithstanding-aubdivision—{a)y-if--one—spoune-has-a
eauge—-of--aetion—againot--the-other—spouse—which-arese—during
the-marriage—ofthe--parties, money-or-property—paid or-te-be
paid—by—or—on—behalf-of-aparty--to-his—or-her-apouse-sf—that
marriage——in—-patisfastion——ef—a——judgment—for——damagen—~£or
personal—-injuries--to--such-speuse—or-purevant--to-—an—agresment
for—the—setilement--or-—eompromige e f—a—-elain-—for-ouch-damages
{a-the-geparate-propersy-of-the-injured-ppouses
Comment, Former Section 5126 1s renumbered as Section
5117 (personal injury damage awards) without other change.

§ 5127, Community real property
5137 r—Exeept—-ao--provided-in-Seetions—$110+150-and-5128y

either-apouse-has-the-management—and--tontrol--of-the—eommunity
real—propertyy—-whether—aegidred—prieor—to—or——onr—or—after
January—Jdo—-19-75r-but--beth—-epouses—either—persenally—or-by
duly—-authorized -agentr-musi-Join—in-exeauting any-inaterument
by-whieh-sueh-ecommunity—real-properiy—-or--any--interest—therein
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45—4eas-ed——£er—a—-leaser—-per—iad——ehan~ane—yeaﬁ—-er--ie——aeld—,—
eenveyed-;——e1=--eneumbefed-}——pfev—ided-,-—-hewever-;-—thet——nseh-ing
he-se-.’m——eonta—ined-—sha—l-l——be—-eermt—rued——ta-—apph——-bo——a——-leaae;
mert{gagey—-eonveyaneey or-transfer-of—real-property-or-of-any
interest—in-real-property-between—hushend -and-wife-providedy
aleey—-hewevery—that--the--sole-lease;—-contracty—nortgage —oF
deed—-of-—the-husband,;—-holding -the--record--title -to-—community
Feal--property,—to—-—a—-lessee;-—purchaser,—er—-cncunbrancer—in
good—faith-without-Jnowledge of-the-merriage—-relation,—shall
be-presumed--to—be-valid-if-exeeuted-prior—to-January-1,-19755
and—-that—-the-—sole--leasey——eontraetr—-mortgeger—or—-deed—of
either——spousey—holding —the--record-title——to--community-—-real
preperty—to-—a—-lesgeey—purchaser,—or—-encumbrancesr—in —good
faith—without--knowledge—of the--marriage-relation,;——ghall —be
presused—to—be-—valid—if -exceuted—on——or—-after—Januasy——1;
1975+—No—aetion-to-aveid--any-instrument-mentioned--in this
aeetiony--affecting —any —preperby-standing —of-record—in-the
name—-of-—either—spouse-aloney—-executed -by-the—-spouse—aloney
shall-be—commenced—after—the-eupiration-of--one--year from-the
£4ling— for—-record--of souch—instrument-in-the-reeorderto-office
in-the-eounty—in-whieh -the -land-is—situete;--and-no-aetion-te
aveid-any—inetrument--mentioned-in-this-peetieny-affeeting-any
property-standing-—ef-reeord-in-the-name of -the--hucband-aloney
whieh-was—-executed--by—the-husband-alone-—-and filed —for—record
prior—-to--the-time--this -aet—takes-—effeet;—in--the —recordesrls
effiee--in--the-ecounty--lir-which-the-land--is--situate,—shall-be
eommeneed—after—the-expiration—of-one-year—from—the--date—-on
whieh-thin-set-takea—effeot+

Comment, The substance of the first clause of the first
gsentence of former Section 5127 is continued in Sections
5125.120 (either spouse has management and control), 5125.150
(agency), and 5125.230 (disposition of real property), with
some expansion of the types of disposition for which joinder
is required. See Section 5125.110(a) ("disposition” includes
tranafer, conveyance, sale, gift, encumbrance, lease, or
exchange). The substance of the second clause is continued
in subdivision (b) of Section 5125.210 (power of disposition
absolute). The third clause i{s superseded by subdivision (c)
of Section 5125.270 (avoiding and setting aside diaposition).

The second sentence is superseded by subdivision (a) of
Section 5125.270 (avoiding and setting aside dispesition).

1 repealed Management and control where spouse has
conservator or lacks legal capacity
§138+——{a)-Where-one-or-beth-of-the-opouses-either-has-a
eonservater-of--the--estate —er—lacks--legal-eapaedty—-to-—manage
and--eontrol-—commmity - preperty;--the procedure-for-management
and—-contrel—{whieh-—ineludes—-dieposition) —of-—the-—communivy
property—is——that——preseribed—in——Part——6——{eommeneing-—-with
Seetion-3000)-ef-Bivisgion-4—of—the-Probate-Codesr
£by-dhere--one—or—-both-—apouses—either-haos—a-econservator
of—theestate-—op—~laeks—-legal —eapaeity—to-—give—consent—+o-a
gift——of—pommuni-ty-—pergonal—property—without——a——valuable
eensideration--ap-—reqiired —by—Seetion-—5125-—or-—to—a—saley
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eonveyaneey—oF—eneunbrance-of—-commut ty -personal property—for
whieh--a-eonsent—is-required-bySeetion—5125,—-the -proeedure
for-sueh-gifty—-disposition,-saler—eonveyanee;—-or—encumbranee
ip—thet-preseribed —in Part-6--(commencing--with-Scetion-3000)
of-Diviaien—4—ef-the-Prebate-GCoder

{e)—vhere -one—or—both-—-apouses—either -has -a-eoncervater
of-the—estate—or-lacks-legal-easpacity-+o-Joindin-eneeuting-a
leasey——saler--conveyance —or—eneumbranee——of —community-—real
property—or—any-interest—therein- as-requived-by-Seetion—51275
the—-preeedure———for—such-—-leese;——--sale; —oonveyance,——-of
eneumbranee—-ig-—that--preseribed-in—Part—6-{commencing——with
Seetieon—3060)-ef-Piviaion—4-ef-the-Brobate-Coder

Comment. Subdivision (a) of former Section 5128 1is
continued in Section 5125.140 (where spouse has conservator
or lacks legal capacity). Subdivisions (b) and {c) were
elaborations of subdivision (a) and are not continued because
they are unnecessary.

Corporationa Code 42 technical amendm Immunity from liabilit

of corporation, transfer agent, or registrar
SEC. + Section 420 of the Corporations Gode is amended to read:

420. Neither a domestlic nor foreign corporation nor its transfer
agent or registrar is liable:

(a) For transferring or causing to be transferred on the books of
the corporation to the surviving joint tenant or tenants any share or
shares or other securities 1lssued to two or more persons in joint
tenancy, whether or not the transfer 1s made with actual or
constructive knowledge of the existence of any wunderstanding,
agreement, condition or evidence that the shares or securities were
held other than in joint tenancy or of a breach of trust by any joint
tenant.

(b} Te a minor or incompetent person in whose name shares or other
securities are of record on its books or to any transferee of or
transferor to either for transferring the shares or other securities on
its books at the instance of or to the minor or incompetent or for the
recognition of or dealing with the minor or incompetent as a
shareholder or security holder, whether or not the corporation,
tranafer agent or registrar had notice, actual or constructive, of the
nonage or Iincompetency, unless a guardian or conservator of the
property of the minor or incompetent has been appointed and the
corporation, transfer agent or registrar has received written notice

thereof,
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(c) To any married person or to any transferee of such person for
transferring shares or other securities on its books at the instance of
the person in whose name they are registered, without the signature of
such person's sgpouse and regardless of whether the registration
indicates that the shares or other securities are commmity property,
in the same manner as if such person were unmarried.

{d) For transferring cor causing to be transferred on the books of
the corporation shares or other securities pursuant to a judgment or
order of a court which has been set aside, modified or reversed unless,
prior to the registration of the transfer on the books of the
corporation, written notice is served upon the corporation or its
transfer agent in the manner provided by law for the service of a
summons in a civil action, stating that an appeal cor other further
court proceeding has been or iz to be taken from or with regard to such
Judgment or order, After the service of such notice neither the
corporation mnor its transfer agent has any duty to register the
requested tranafer until the corporation or its transfer agent has
received a certificate of the county clerk of the county in which the
Judgment or order was entered or made, showing that the judgment or
order has become final,

{e) The provisions of the California Commercial Code shall not
affect the limitations of liability set forth in this section. Seetien
5138 Chapter 4 {commencing with Seection 5125,11 of Title of Part
of Division 4 the (ivil Code shall be subject to the proviaions of this
section and shall not be construed to prevent tranafers, or result in
liability to the ceorperation, transfer agent or registrar permitting or
effecting transfers, which comply with this section.

Comment. Section 420 is amended to correct a section reference.

Education Code § 24603 ({(technical amendment). State Teachers'

Retirement System
SEC.  Section 245603 of the Education GCode is amended to read:

24603. {a) Payment pursuant to the board's determination in good
faith of the existence, identity or other facts relating to entitlement
of persons constitutes a complete discharge of and release of the

aystem from liablility for the payment so made.
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{b) Rotwithstanding the provisions of Seetionp—5105--and--5125 Title

commenci with Section 51 of Part of Division 4 of the Civil
Code relating to community property interests, whenever payment or
refund is made by this system to a member, former member, beneficlary
of a member or estate of a member pursuant to any provision of this
part, the payment shall fully discharge the system from all adverse
claims thereto unless, before payment is made, the system has received
at its office In Sacramento written notice of adverse claim.

Comment. The amendments to Section 24603 are technical.

Government _Code 2121 technical _amendment Public Emplovees'
Retirement Law
SEC. + Section 21210 of the Government Code is amended to read:
21210. Notwithstanding the provisions of Seetiens-5105-and-5125
Title 8 (commencing with Section 5100) of Part 5 of Divigion 4 of the
Civil Code, whenever payment or refund is made by this system to a

member, former member, beneficlary of a member or estate cof a member
pursuant to any provision of this part, sueh the payment shall fully
discharge this system from all adverse claims thereto unless, before
sueh the payment or refund is made, this system has received at 1its
office in Sacramento written notice by or on behalf of some other
person that sueh the person claims to be entitled to sweh the payment
or refund.

Comment, The amendments to Section 21210 are technical.

Insurance Cod 0172 (techni endment ife ingurance

SEC. . Section 10172 of the Insurance Code is amended to read:

10172. HNotwithstanding the provisions of Seetiono-$l05--—and-53125
Title 8 {(commencing with Section 5100) of Part 5 of Division 4 of the
Civil Code, when the proceeds of, or payments under, a life Insurance
policy become payable and the insurer makes payment thereof in
accordance with the terms of the policy, or in accordance with the
terms of any written assignment thereof if the poliey has been
assigned, sueh the payment shall fully discharge the insurer from all

claims under sweh the policy umnless, before such payment is made, the
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insurer has received, at its home office, written notice by or on
behalf of some other person that sueh the other person claims to be
entitled to sueh the payment or seme an interest in the poliey.

Comment. The amendments to Section 10172 are technical.

Probate Code § 3002 (amended), Community property defined

SEG. . Section 3002 of the Probate Code, as amended by Section
14 of Chapter 113 of the Statutes of 1988, 1s amended to read:

3002. "Communlty property" means community real property and
community personal property, including, but not limited to, a community
property business that is or was under the sole or primary management
and control of one of the spouses, but does not include commmity
property in a revocable trust described in Section 5110.150 of the
Civil Code.

Comment, Section 3002 is amended for conformity with Civil Code
Section 5125.320 (primary management and control).

Probate Code 71 (technical amendment}). Satisfaction of joinder or
consent requirement where spouse lacks legal capacity
SEC. . Section 3071 of the Probate Code is amended to read:
3071, (a) In case of a transaction for which the joinder or

consent of both spouses 1s required by Seetion——5125—or- 5137 Article 2
commencing with Seection 5125,.210) of Chapter 4 of Title of Part 5 of
Division 4 of the Civil Cede or by any other statute, 1f one or both
spouses lacks legal capacity for the transaction, the requirement of
Joinder or consent shall be satisfied as provided in this section.

{b) Where one spouse has legal capacity for the transaction and
the other spouse has a conservator, the requirement of joinder or
congent 1s satisfied if both of the following are obtained:

(1) The joinder or consent of the spouse having legal capacity.

(2) The joinder or consent of the conservator of the other spouse
given in compliance with Section 3072.

(c) Where both spouses have conservators, the joinder or consent
requirement 1s satisfied by the joinder or consent of each such

conservator given in compliance with Section 3072.
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{(d) In any case, the requirement of Joinder or consent 1is
satisfied if the transaction 1s authorized by an order of court
obtained in a proceeding pursuant to Chapter 3 (commencing with Section
3100),

Comment, Section 3071 is amended to correct section references.

Probate Code § 3072 (technical amendment). Joinder or consent by

conservator

SEC. . Section 3072 of the Probate Gode is amended to read:

3072, (a) Except as provided in subdivision (b), a conservator
may join in or comnsent to a transaction under Section 3071 only after
authorization by either of the following:

(1) An order of the court obtained in the conservatorship
proceeding upon a petition filed pursuant to Section 2403 or under
Article 7 (commencing with Section 2540) or 10 {commencing with Section
2580) of Chapter 6 of Part 4.

(2) An order of the court made in a proceeding pursuant to Chapter
3 (commencing with Section 3100).

{(b) A conservator may eemnsent Jjoln without court authorization te
a—-8ate——eenveyaneer—or--encumbrance—of in the creation of a security
interest in community personal property requiring eonsent——umder
subdivisien-{e)—of-Hestion 5125 joiggef under Sectjon 5125,260 of the
Civil Code if the conservator could sell or transfer such property
under Section 2545 without court authorization 1f the property were a
part of the conservatorship eatate.

Comment, Section 3072 is amended to correct a section reference.

Probate Code § 307 technical amendment Manner of Jjoinder or consent
SEC. . Section 3073 of the Probate Code is amended to read:
3073, (a) The joinder or consent under Section 3071 of a spouse

having legal capacity shall be in such manner as complies with Seetien

5125—er- 5127 Article 2 (commencing with Section 5125.210) of Chapter 4

of Title 8 of Part 5 of Division 4 of the Civil Code or other statute

that applies to the transaction.
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{b) The Jjoinder or consent under Section 3071 of a conservator
shall be in the same manner as a spouse would join in or consent to the
transaction under the statute that zapplies to the transaction except
that the joinder or consent shall be executed by the conservator and
shall refer to the court order, if one is required, authorizing the
conservatoer to join in or consent to the transaction.

Comment, Section 3073 is amended to correct section references.
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