#L-636 nshlo
10/04/88

Memorandum &8-69

Subject: Study L-636 — No Contest Clause (Comments on Tentative
Recommendation)

Background

The Commission's tentative recommendaion on no contest clauses was
distributed for comment in July. We have received the letters attached
as Exhibits 1 to 12 commenting on the tentative recommendation. This
memorandum analyzes the comments. General comments are discussed
immediately below. Specific comments are discussed in Notes inserted
in the copy of the tentative recommendation that iz attached to this

memorandum.

General Reaction
Reaction to the tentative recommendation was generally favorable.
Persons who expressed umgualified approval include:

William M. Butler of Santa Clara (Exhibit 2) ("I
heartlly recommend codification of the present California law
as you propose.")

E. Burdette Boileau of Pomona (Exhibit 5} ("feel very
comfortable with the recommendations being made™)

Robert H, Faust of Arcadia {(Exhibit 10) ("I approve")

Elizabeth R. McKee of Richmond {Exhibit 12) ("approval")

Robert J. Berton of 8San Diego (Exzhibit 14} ("The
Tentative Recommendation is a welcome reform and should be
enacted.”)

Henry Angerbauer of Concord (Exhibit 17) ("I agree with
your conclusions without any changes and suggest you propose
this to the legislature to he implemented into law.")

Richard H. Keatinge of Los Angeles (Exhibit 18)

A number of persons who expressed general approval also further
elaborated on the reasons for their support. Typlcally, they felt that
the tentative recommendation would strengthen the intent of the
decedent and prevent unwarranted will contests;y codification of
existing law would forestall the Jjudicial swing te an undesirable
"probable cause" exception to enforcement of a no contest clause. A

sampling of these comments 1s set out below.




Barbara A. Beck cof San Jose (Exhibit 4) {("My clients
frequently are concerned ahout how to prevent contests by
dissatisfied persons which could frustrate their desires and
cause expense and work unnecessarily for their designated
representatives. I would definitely support retaining
California's traditional rule to allow enforcement of the
clause regardless of the beneficiary's probable cause in
making the contest.")

Paul Gordon Hoffman of Los Angelez (Ezhibit 8) ("My
colleagues and I have noted with dismay the apparent upsurge
in probate litigation matters, and I am certain that creating
a good-faith exception would encourage even more such
litigation., Testators are often well aware of the litigious
nature of one or more of their relatives, and often ask
{without any prompting from the lawyer) that a 'no contest’
clause be inserted to try to protect against the expense and
emotional harrassment which they anticipate will fellow their
deaths.”)

Michael Patlky Miller of Palo Alte (Exhibit 13) (“Unlike
other changes which have been proposed, this revision will
reduce the ambiguity now present in advising clients on
potential contests.™)

See also the comments of Thomas K. Thurmond of Vacaville
{Exhibit 9) concerning the need to implement the decedent’s
intent and minimize the ability of others to interfere, and
the comments of William E. Fox of Pasc BRobles (Exhibit 16)
concerning the recent increase in will contest litigation as
blackmail by precluding an estate from early distribution,.

Presumption of Undue Influence
Two related matters have also been raised concerning will

contests, which 1logically can be addressed at the same time as no
contest clauses. The first matter 1s raised by Jim Willett (Exhibit
19), who points out that the statutory presumption of undue influence
where a will makes a devise to a subscribing witness (Probate Code §
6112) should not apply if the subscribing witness is a trustee and the
devise 18 to the trustee in a fiduclary capacity., The staff agrees
with Mr. Willett's point (see analysis prepared by Bob Murphy attached
as Exhibit 20), and would add specific language to Probate Code Section
6112 to make clear that "This subdivision does not apply where the
subscribing witness is a trustee and the devise is to the trust or to

the trustee in a fiduciary capacity.”
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Appointment of Perscnal Representative Pending a Will Contest
Another matter is ralised by Bob Berton (Exhibit 14), who is a

former member and chairman of the Commission. Mr. Berton points out
that when there is a will contest before appointment of a personal
representative, a battle ordinarily erupts over who will be appointed
as personal representative pending resclution of the will contest, His
experience 1s that eventually the court resolves the dispute by
appeinting an independent perscn, unaffiliated with either side of the
will contest. He suggests that matters could be simplified by
mandating this result in the statute in the first instance, sc that "in
the case of a will contest, before the appointment of a personal
representative of the déceased's estate, the court shall appoint an
independent administrator unless all of the parties to the will contest
can agree upon who shall serve.”

This makes some sense to the staff, assuming that the will contest
is legitimate. But what about the situation, which our commentators
remark on, where the contest is simply a procedural device to disrupt
the estate administration and force a settlement with a person who has
been disinherited? Wouldn't mandatory appointment of an independent
persohal representative in such a situation simply play into the hands
of the contestant? Perhaps there could be a presumption in faver of
appointment of an indepedent personal representative, unless the
contest appears to be spurlous. Of course this appreocach would not
eliminate 1litigation over appointment, which is Mr. Berton's intent.

An alternative would be simply tc make clear the option of the
court to¢ appeint an independent personal representative, without
providing standards, and leave the decision to the court as at
present, Such a provision could be added teo Section 8250 (will
contest) to read, "Pending resolution of the objection, the court may
appoint as personal representative any person who appears proper under
the circumstances of the case, including but not limited to appeintment
of a special administrator agreed to by the parties, or the public

administrator or other disinterested person."




Conclusion

The Commission needs to resolve these matters and also to review
the specific concerns raised about the tentative recommendation to
determine whether any changes are needed before making a final

recommendation to the Legislature on no contest clauses,

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary
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Memo B8-69 o~ . Study L-636
) ' EXHIBIT 1

ROBERT K. MAIZE, JR. | 1604 FOURTH STREET

POST OFFICE BOX 11648
A PROFESSIONAL LAW CORPORATION SANTA ROSA, CALIFORNIA 95406

(707) 544-4462

July 27, 1988 | BOW pev. COMMH

JUL 2 8 1389

.‘Ql"in

California Law Revision Commission
4000 Middlefield Rd., Ste. D-2
Palo Alto, CA 94303-4739

Re: No contést clause
Ladies/Gentlemen:

I have had an opportunity to review the tentative recommendations
in regards to the provisions covering a no contest clause.

Generally I have no concern with those provisions, except that I
am going to have difficulty working with the proposed section
21307. The difficulty presented is that a certain amount of the
estate planning that I do is in regards to saving estate taxes
when property ultimately passes to the children of a husband and
wife and saving estate taxes and generation-skipping taxes when
that same. property ultimately passes to generations below those
of the children of the husband and wife.

Because of the unlimited marital deduction rules for estate tax
purposes and the generation rules for the generation-skipping tax
these tax saving measures are of primary importance to the lineal
descendants (and expected heirs) of the husband and wife, so that
some of the estate planning work that I do in these cases has in
fact been initiated by the children.

" The actual participation of the husband and wife in these

decisions range from all decisions being made by them to
acquiescence to all the children's requests. However, when I am
performing estate planning services and a beneficiary is
participating in the decisions being made, the effect of the
proposed section 21307 1is to cast some uncertainty on the
planning that I am doing to save taxes, and thereby increasing
the uncertainty that the plan will in fact will be carried into
effect.




California Law Revision Commissioc
July 27, 1988 ‘
Page 2 }

I am not saying that the proposed section does not have a sound
basis for consideration, but I need to be able to provide to my
clients some reassurance that the plan being proposed will be
carried into effect so0 that the current efforts and expenses will
provide their intended benefit.

Very truly yours,

ROBERT XK. MAIZE, JR..,
A Professional Law Corporation

by:

REM:jas

Rosert K. MAizg, Jr.
A PROFESSIONAL LAW CORPORATION

U



Memo 88-69 <:j - EXHEBIT 2 t:) Study L-636

ASSOCIATES ' ASSOGIATED LAW OFFICES OF TELEPHONE

WILLIAM M. BUTLER® Butler, Abate & Pinza (08) 9631300
JEFFREY L. ABATE AN ASSOCIATION INCLUDING PROFESSIONAL CORPORATIONS

ERNEST C. PINZA®

890 WASHINGTON STREET
SANTA CLARA, CA 95050

July 28, 1988

*PROFESSIONAL CORPORATION -
€A 1AW PEV. COMM'N
JUL 29 1988
California Law Revision Commission ARG GOV ER

4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Re: Tenative Recommendation re:
PROBATE LAW AND PROCEDURE
NO CONTEST CLAUSE

Gentlemen:

I have read your tentative recommendation relating
to No Contest Clauses contained in Wills offered for
probate within the State of California. Your
recommendaton is #L-636 dated July, 1988.

I heartily recommend codification of the present
Caljifornia law as you propose.

Thank you for the opportunity to comment on this
matter.

Yours very truly,

WILLIAM M. BUTLER

WMB/kc




Mepmo 88-69 EXHIBIT 3 Study L-636

JEROME SAPIRO
ATTORNEY AT LAW

GUYTTER FLAZA SUITE Q3
1388 SUTTER STREEY

San Francisco, CA, 9410%9-5416 " "w m. ta““

1415) 928-151%5

August 1, 1988 AUG 021988

California Law Revision Commission aeECEIVER

4000 Middlefield Road, Suite D-2
Palo Alto, CA, 94303-4739

Re: #L 636
Tentative Recommendation
No Contest Clause

Honorable Commission Members:

I write in response to your invitation for comments
concerning the tentative recommendation relating to the No
Contest Clause.

1. Proposed §21301 has closing sentence "The
common law governs enforcement of a no contest clause to the
extent this part does not apply.

I found no definition of common law in the
proposed revision of the Probate Code. However, Civil Code
§22.2 provides "The common law of England, so far as it is not
repugnant to or inconsistent with the Constitution of the
United States, or the Constitution or laws of this State, is
the rule of decision in all of the courts of this State.

It seems that with a modern revision of
the Probate Code, resort to the common law of England is
antiquated,.

As to matters to which the proposed revisions
do not apply, it would be better to have California applicable
case law, if any, and judicial construction or interpretation
control. This would still allow resort to decisions of other
jurisdictions to assist the Courts.

Certainly the common law of England should
not control the interpretion the construction, interpretation
or application of our revised Probate Code or any part thereof.

2. I support liberal construction of the No
Contest Clause, rather than the strizt construction provided
in §21304,

Provision for liberal construction does
honor the intention of the donor-testator and would discourage
litigation. The inclusion of a no contest clause by a testator
is for the purpose of carrying out his wishes and estate plan.

Strict construction takes away a protection
that is otherwise afforded and which a testator thinks exists.

-1-



Ltr. to California Law Revision
Commission, dated Aug. 1, 1988, contd,

I disagree with the comment that "Strict construction
is consistent with the public policy to avoid forfeiture".

Where an unsustained attack on a Will occurs, there
is a loss of something which the attacker or contestor never
had. The effort of the attacker is to frustrate the plan and
intentions of the testator. Should not the attacker be barred
from taking under the Will that he or she attacks? I think so.
This is and should be a known risk. Tt is not truly a forfeiture
of that which the attacker never had and was dissatisfied with
the prospect of later having.

It is requested that the Commission reconsider the
foregoing proposals and appropriately change its recommendation.

Thank you for allowing me to participate.

Respectfully,

' _”:‘7‘;;;;23;,' i .’r;:;(iﬂ;_/_{ ‘-?'-—

~""Jerome Sapiro
JS:mes
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5300 STEVENS CREEK BOULEVARD, SUITE 380

SAN JOSE, CALIFORNIA 95129 )
(408) 554-8686 T4 1AW BV CAUM'N

) AUG 0 4 1388

ELELREAVED

August 1, 1988

California Law Revision Commission
4000 Middlefield Rd., Ste. D-2
Palo Alto, CA 94303-4739

Re: Recommendation Re Probate Laws -~ No Contest Clause
Dear Sir:

I have reviewed your Tentative Recocmmendation Relating
to Probate Law and Procedure - No Contest Clause dated July,
1988.

I support the recommendation and agree with maintaining
the wvalidity of no contest clauses. My clients frequently are
concerned about how to prevent contests by dissatisfied persons
which could frustrate their desires and cause expense and work
unnecessarily for their designated representatives. I would
definitely support retaining California‘s traditional rule to
allow enforcement of the clause regardless of the beneficiary’s
probable cause in making the contest.

Very truly yours,
BARBARA A. BECK

BAB:mm
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EXRIBIT 5

MNicHOLS, STEAD, BOlLEAL & LawmB
A PROFESSIDNAL CORPORATION

£. BURDETTE BOQILEAU
SYMOND G. LAME
MES R, KOSTOFF
JHALD E. BOLLINGER

CURTIS W. HORAIS

MICHAEL 0. SHMITH

JAMES MORRIS

™. DANIEL SAYLOR

August 3, 1988

ATTORNEYS AT LAW

THE FIRST INTERSTATE BANK OF CALIFORNIA
315 POMONA MALL WEST, SUITE 400

ROMONA, CALIFORMIA QI7EB
TELEPHOME (7I14]| 623 - 144

California Law Revision Commission

4000 Middlefield Road,
Palo Alto,

Re:
No Contest Clause

Gentlemen:

Suite D-2

California 94303-4739

Probate Law and Procedure

€1 1AW POV COREA'N

MyG 05 1988
EELEITED

I read .with interest the recommendation with respect

Probate Code Sectiocons 21300

et. seq.

with the recommendations being made.

Sincerely,

o ek T

NICHOLS,

STEAD, BOILEAU & LAMB

A Professional Corporation

EBB/jh

and feel

very

Study L-636

OF COUNSEL
ROBERT S HICKSON

DONALD P. HICHELS
([tapl-1a78)
CHARLES R, STEAD
11901 -1968)

TWX 310 S8l 473

PLEASE REFPLY TOC
P O gnox 2468
ADMONA, CALIFORKIA SI7ED

to proposed
comfortable
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EXHIBIT 6 Study L-636

IRVING ERLLOGG
Attorney at Law C : 821 Monte Leon Drive
Beverly Hills, Ca 90210
- : (213) 276-3415

Anguat 3. 1988 Ch LAW *~ - -oe !

AUG 0 5 1983
BECEiveD

California Law Revision Commission
4000 Middlefiled Road, Suite D 2
Palo Alto, Ca 94303~-4739

Re: No Contest Clause
Dear Commissaion:

I want to commend the Commission for addressing this long neglected
problem.

I have only these questions or comments on the proposed legielation
affecting the problem. :

1. In proposed Section 21300. Definitioms, I believe subdivision {(a) contains
two words that need further definitioms.

The word, “attack", needs a definition, Of course, the definition for
attack cannot contain the word, “contest"; however, "attack" does not appear in
Black's Law Dictionary, 4th Edition, and the omission takes us to the general
dictionary world, In the RAndom House College Dictionary, Revised Edition,
attack has many definitions., The most likely to be applicable are:

To begin hostilities against; to blame or abuse violently; to direct
unfavorable criticism against., (None of these seem to apply).

The word, "instrument" needs to be more specific. Should it not be an
instrument that purports or is designed to, or has the effect of disposing of
property upon the death of an individual. Otherwise, "instrument" is toco broad
a definition and might include documents unrelated to the purpose- of these
sections., T agree the argument could be made that the word, instrument,
obviously refers to such a document by the context in which it is used,
However, I believe that being specific is useful to a person whe reads the
section without regard to all other sections - which, I agree, is incompetence.

2. My suggestion about the word, "attack", is to mention the procedures
within the framework of the "including but not limited to" umbrella. For
example: including but not limited to the filing of a lawsuit in order to




()
)

D

obtain a judicial determination that the transferor was mistaken about the
facts at the time he or she signed the instrument, (and some other content ions
that contestants mske). The Statute would then be a guide, but not conclusive
about what is an attack., Such a guide would, in my opinion, discourage
meritless attacks because the law would be specific, and would benefit those
who have legitimate claims,

I have drafted a specific No Contest Section that covers a number of
additional attacks that I hope is effective in protecting the intention of the
Transferor. I have enclesed this in the expectation that it may be helpful to
those who are working on this project. It is the result of discussions with
clients and lawyers who are concerned about such attacks,

incerely yours,

‘ Irving Ke¢'llogg

Enclosure, - //f
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“If any (1) beneficiary of my Will, or (2) heir of mine, or (3) person
claiming under any of them {all are teferred to as person or persons in this
section) -

‘"(a) contests my Will or this JOHN DOE 1985 TRUST to which any of my
assets are transferred, or

"{b) attacks any of the provisions of my Will or this JOHK DOE 1985
TRUST, or tries to impair or invalidate any of those provisions, or

"(c) contends that any asset of mine standing in my wame alone is other
than my eeparate property or that any asset of mine standing in my name and the
name of any other person is of a character different than the character on the
face of the asset's title document or evidence of title, or

"(d) conspires with or voluntarily assists anyone trying to do any of
those acts, in (a), (b) and {c) :

then, I specifically disinherit that person or persons; and I do not want any
of those persons to receive any of my assets., If all those perscns
participate in those acts, I give my entire estate to my heirs excluding 2ll
those persons in (a), (b), (c) and (d). "Will" includes "Codicils." If
anyone is d131nher1ted as a result of the application of this Section, then
that person shall be considered to have predeceased me without leaving any
issue.”

"I specifically intend to preserve (1) the separate property character of
my aseets shown as owned by me, and (2) my disposition of my assets.

"The Trustee may, at the expense of the trust estate, defend any contest
or other attack on this trust or any of its provisions.”

(This section uses the word, attack, for lack of a better word, although T have
added other language, Therefore, it would be helpful to the Practitioner to
have a legal definition of attack,)

Irving Kellogg
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RAWLINS COFFMAN

POST OFFIGCE BOX 198 ATTORNEY AT LAW TELEFHOME $27-2021

MED BLUFF, CALIFORNIA $5080 AREA CODE 916

August 5, 1988

es poi oo PRAMYN

California Law Revision Commission -
4000 Middlefield Road, Suite D-2 AUG 081988
Palo Alto, CA 94303-4739 ‘ BECEIVED

Re: Recommendation #1-636
No Contest Clause

Dear Commissioners:

I agree that the no contest provisions should
also apply to trusts and otherwise wvalid instruments.

The proposed rules, in my opinion, will require
the careful probate attorney to proceed with an often
unnecessary 1060 CCP proceeding to declare that his pro-
posed probate petition will not violate the ''mo contest
provision" prior to filing his petition in the probate
court. This may well burden the c¢ivil courts and cause
additional expense and delay.

As an example: Many petitions to determine heir-
ship (Probate Code 1080) are not deemed to be will contests
under existing appellate court decisions.

It seems to me that by reason of Section 21305,
the careful lawyer who wishes to avoid a malpractice suit
must first take his client into the civil court and have
that court confirm what our appellate courts have already
concluded. Then, and only then, should he file his petition
in the probate court. What a wastel!

ruly yours,

RAWL INS COFFMAN W\‘

‘P. §. See 2-page attachment reproducing Section 22.66,
Volume 3, California Decedent Estate Practice.

RC:mb

R. c‘



22-43 Will Contests §22.66

(2) Review the testator’s intent.

(3) Determine the thrust of the client’s opposition to the will.

{4) Ascertain whether the clause, if valid and applicable to the client,
might be invoked. '

(5} Attempt settlement. See §§22.115-227124.

(6} Consider the many legal remegi€s short of contest that ma
available. See §22.66. '

(7) If a will contest is to be {i
to show why the clause sh

Clatise: Challenging Califpfnia Wills, 6 Orange County BJ 259 (1979).
or a discussion of diginheritance clauses, see §24.12.

C. Other Remedies
§22.66 1. Actions Without Contest

If the beneficiary opposing probate of a will with a no-contest clause
wishes to avoid a head-on challenge, a number of proceedings that are
not considered contests may be available. Additionally, these remedies
may be resorted to at various stages of the probate proceeding and are
not subject to the 120-day limitation. Examples are:

{a} Action challenging probate jurisdiction. Estate of Crisler (1950) 97
CA2d 198, 217 P2d 370; see chap 5.

(b) Probate of another will. Estate of Robertson (1968) 266 CA2d 866,
72 CR 396. : ,

() Action against representative. Estate of Sefpel (1933) 130 CA 273,
19 P2d 808. See also chap 25.

(d) Request for accounting and exceptions to account. Estate of Kruse
(1970) 7 CA3d 471, 86 CR 391.

(e} Action seeking construction or interpretation of a will. Estate of
Kruse, supra; Estate of Miller (1964) 230 CA2d 888, 903, 41 CR 410,
419. Fstate of Zappettini (1963) 223 CA2d 424, 35 CR 843; see chap
24,

{f} Petition to determine heirship. Prob C §1080; Estate of Basore (1971}
19 CA3d 623, 96 CR 873; see chap 23. =



§22.67 will Contests 22-44

(g) Actionto rescind conveyance of property. Estate of McCarthy(1970)
5 CA3d 158, 85 CR 50.

th) Contest, when in terrorem clause was intended to protect the con-
testants against diversion of the estate to others. Estate of Balyeat (1968)
268 CA2d 556, 74 CR 120. .

(i) Action to establish prior contract. Estate of Watson (1986) 177 CA3d
569, 223 CR 14; Estate of Mifler {1964) 230 CA2d 888, 41 CR 410;
Estate of Miller (1963) 212 CA2d 284, 27 CR 909.

{j) Action to recover property. Estate of Dow (1957) 149 CA2d 47,
308 P2d 475.

(k) Petition for modification of family allowance. Prob C §681; see
Estate of Cates {1971) 16 CA3d 1, 93 CR 696.

(1) Objection to preliminary (Prob C §1000} or fina! (Prob C §1020.1)
distribution. See Estate of Smith (197319 C3d 74, 106 CR 774 {objection
to distribution as provided for in will); Estate of Peterson (1 968) 259
CA2d 492, 66 CR 629 (after settlement; charitable bequest in violation
of Prob C §31). :

{m) Declaratory relief. CCP §§1060-1062.5; Brown v Superior Court
(1949) 34 C2d 559, 212 p2d 878; Thompson v Boyd (1963) 217 CA2d
365, 32 CR 513; Colden v Costelfo (1932) 50 CcA2d 363, 122 P2d 959;
McCaughna v Bithorn (1935) 10 CA2d 674, 52 P2d 1025; Estate of Kline
(1934) 138 CA 514, 32 P2d 677. !

{n) Exceptions to recommendations of probate commissioner. See Estate
of Lund (1973) 34 CA3d 668, 110 CR 183. :

{0) A petition under Prob C §851.5. See Estate of Black (1984) 160
CA3d 582, 206 CR 663 (decedent’s unmarried cohabitant of 18 years
properly petitioned under §851.5 to enforce claim of Marvin interest in
estate assets under express and implied contract without violating will’s
no-contest clause). _

On quasi-specific performance of contract to make wills, see §22.78.

§22.67 2. Determisation of Ownershi/g in Spousal and Putative

Arrangements

Probate Code §5650-657 (551 3650-13668 as of July 1, 1987) allowing
operty to a surviving spouse present a novel problem
in contests. en final, an order determining that property is property
passingtoa rviving spouse or confirming ownership of property belonging
to the surylving spouse is conclusivg’on all persons, whether or not they

are alivg. Prob C §655(c) (§1 33735 of July 1, 1987).

Assime the decedent attempt by will to dispose of certain property
he considers his separate progerty to a friend and that by will he gives
is community property /m his spouse. The surviving spouse then files

/

— e —— s e




EXHIBIT 8 . Study L-636

O AW pry reeo

| Bovtevard - | o AUG 08 8ee
Los Angeles | BECAAVED

(213) 470-6010
EFAX {213) 470-6735

August 5, 1988

California Law Revision Commission
4000 Middlefield Road

"Suite D-2

Palo Altc, California 94303-4739

Re: Tentative Recommendation Relating To Probate Law
and Procedure - Mo Contest Clause
Study No. L-36

Ladies and Gentlemen:

I commend you for tentatively deciding to recommend
that "no contest” clauses be enforced, without regard to the
probable cause of the contest. My colleagues and I have noted
with dismay the apparent upsurge in probate litigation matters,
and I am certain that creating a good-faith exception would
encourage even more such litigation. Testators are often well
aware of the litigious nature of one or more of their relatives,
and often ask (without any prompting from the lawyer) that a "no
contest" clause be inserted to try to protect against the expense
and emotional harrassment which they anticipate will follow their
deaths.

I am particularly pleased to see that living trusts
have been included in the statute. A major failing of much of
the protective language contained in the Probate Code 1is the
failure to include living trusts within their ambit: In
particular, I would encourage your considering extending the
provisions of Probate Code §6560 et. seq. (regarding a spouse and
children unprovided for in a Will) to a living trust. Similarly,
consideration should be given to extending the provisions of
Probate Code §6122 (regarding revocations by dissolution of
marriage) to a living trust. o

Very_ truly yours,

Paul ‘Gordon Hoffifan

PGH17:rr

A PROFESSIONAL CORPORATION

r oA
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THOMAS R. THURMOND
ATTORNEY AT LAW
419 MASON STREET, SUITE 116
VACAYILLE, CALIFORNIA 95688

{707 448-4013 n“'m gt

AUG 0 8 Wou

August 5, 1988 Y ghv bl

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Re: #1-636
: Ho Contest Clause

The proposed revision to the 'No Contest Clause dated July 1988
generally serves a positive purpose. It is my experience that a
testator or trustor uniformly has as a primary objective that

the intent of the document be carried out according to his or her
wishes. Hence the client favors the inclusion of a no contest
clause to minimize the ability of others to circumvent those
intentions. For this reason, I fully support the codification of
existing California law.

However, I do believe that one proposed provision is
unnecessarily overbroad and vague. Proposed section 21307(Db)
refers to "a person who gave instructions concerning the contents
of the instrument.® Does this refer only to instructions
regarding the drafting of the document? or to the interpretation
of it? The wording leaves some question in my mind about what is
- intended.

' Except for the above minor problem, the proposed changes to the
No Contest Clause statutes are a helpful and positive move.

Very ly your

Thomas R. Thurmond
Attorney at Law

TRT/sxr

cc: Cal. Law Rev. File

L P At LR AR
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4000 Middlefile
— Palo Alto, CA 9

Dear Sirs:
I have reviewed

Law and Proced
I approve your

ROBERT H. FA ST

RHF/ jk

\_

ANDERSON, HOWARD, FAUST AND RIOS

ATTORNEYS AT LAW
© =00 W. HUNTINGTON DR.. SUITE 200
F.0. BOX 1583 CA LAV PRV L0

ARCADIA, CALIFORNIA 91006
' AUG 2 2 1988
RECEIVED

B818) 447-21639

August 18, 1988

california Law Revision Commission

d Road, Suite D-2
4303-4739

your Tentative Recommendation relaéing to Probate
ure NO CONTEST CLAUSE and wish to advise you that
recommendation,

Tu}y yours,

® DAY-TIMERS RE-DORADER No. 2384 — Fruted in USA
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| , . RAR AN, ]

Law Orrices oF A“G 2 4 1988 :

LuTHER & LUTHER aECUILIVYED
A Proressional CORPORATION

Farir Oaxs, CALIFORNIA 85628 MAILING ADDRESS
S P. O. BOX 1030
FAIR OAKS, CA 93828
QFFICE

August 19, 1988 HIO! FAIR DAKS BLVD. SUITE B

CHARLES W. LUTHER
FLORENCE J. LUTHER

TELEPHOME
S} 957-5400

California Law Revision Commission
- 4000 Middlefield Road, Suite D-2
Palo Alto, California 94303-4739

Re: Tentative Recommendation
No Contest Clause

Dear Sir or Madam:

Thank you for forwarding to me the California Law Revision
Commission tentative recommendations regarding the California
Probate Code. '

With respect to-the No Contest Clause recommendation, I
believe I will have further comments in the future, but at the
moment I would like to comment on the proposed section 21307~
"Interested Participants.” ’

. I believe subsection 21307(b} is too vagué and general in
that the section as written could invite litigation which would

involve persons who merely gave general instructions concerning:

the contents of the instrument and in fact did not participate at
all in the drafting of the instrument. It would appear that
that section should be omitted completely or should be more
complete in the reference to the type of "instructions" the
Legislature has in mind. -

Thank you for considering these comments.
Very truly yours,

LUTHER & LUTHER
A Professional Corporation

ot e DTG

FLORENCE J. L

FIlL:saw.l
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._Cal_ifornla Law Reﬁision’ Cou'miirssion PR
3000 Middiefield Road, Suite D-2 - = 7. : ‘
Palo Alto, CA 94303-4739 ’ R o | I
Dear Madam/Sir: | R | o -

- | am writing to let you know of my approval of - gmur recent tentative

- recommendations pertaining to CREDITDRS' REMEDIES and the NO L 1
. CONTEST CLAUSE that was sent to me for review.

However, | do hope that if in the future when codes are to be :
, . rapealed and others to become effective, more thought wouid be used
. . in arrangement of the replacement codes. .. | still have to look for the
C - - conversion chart showing the new code numbers. o

. ERM:hs




Memo B8-69 EXHIBIT 13 Study L-636

WEINBERG, ZIFF (& MILLER

DAVID C. WEINBERG ATTORNEYS AT LAW OF COUNSEL
HARVEY L. ZIFF DAN MUHLFELDER
MICHAEL PATIKY MILLER 400 Cambridge Avenue,Suite A ' DAVID G- HARVEY
_ PO Box 60700
Palo Alto,California 94306-0700
{415)329-0851
August 29, 1988 e
AUG 3 0 1988

Law Revision Commission ]
Attn: N. Sterling, Esq. : ESCEIVYED
4000 Middlefield Rd. #D=-2

Palo Alto, CA 94303-4739

RE: L-636 "No Contest Clause®
Dear Nat:

I have reviewed the above proposal and think it is a well
thought-out revision and improvement. Unlike other changes which
have been proposed, this revision will reduce the ambiguity now
present in advising clients on potential contests,

This change was reviewed by the Probate Section Executive
Committee of +the Santa Clara County Bar = Association and the
revision was well received.

Could you ask one of your administrative people to contact
me regarding the transmittal of studles? I have agreed to
review all revisions for the local bar associations, yet I know -
that I have not been sent all of the materials.

Feel free to contact me if you want further clarification.

Sincerely,

MPM:1k . Michael Patiky Miller
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- AUG 311988

RLCEIVED

TELEPHONE [619) 238-1900

HARRY HARGREAVES

RETIRED

August 29, 1988

RETIRED

TELECOFIER
(S19) 235-0398

A T. PROCOFIQ
TROO-19TL

SJOMM ., BARRETT

PHILIP Jd. GIACINTI, JA.
STEVEN J. UNTIEQT

CYNDY DAY-WILSOHN

Mr. John DeMoully

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, California 94303-4739

Dear John:

After having reviewed the Tentative Recommendation
relating to Probate Law and Procedure, entitled "No Contest
Clause,” dated July 1988, I have the following comments. The
Tentative Recommendation is a welcome reform and should be
enacted. In the area of will contests, you might also want
to consider another reform that I would consider salutary.

Usually, will contests are filed before the admis-
sion of the will to probate and, therefore, before the
“appointment of the executor named in the will. Thus, once
the will contest is filed, there is not only opposition to
the admission of the will, but, also, to the appointment of
the executor named in the will. Early on in the probate
proceedings the court is burdened with, what I perceive to
be, usually lengthy and not very meaningful litigation with
respect to who should be appointed to administer the estate
pending the will contest. I believe this litigation mainly
arises because the Probate Code is not clear with respect to
the judge's alternatives in such situations. The executor
named under the will that is subject to contest asserts that
he or she should be temporarily appointed administrator since
the deceased evidenced the desire to appoint that person
under the will. The contestants, obviously, contend that the
will is invalid for any number of reasons and, therefore, do
not want the person named as executor in the will to serve.
At the initial probate hearing, the court is often burdened
with argument, affidavits, etc., with respect to which pro-
posed administrator will best serve the estate. Almost
invariably, the court rules "a plague on both your houses"
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California Law Revision Commission
dugust 29, 1988
Page 2

and appeints an independent administrator, separate from
either of the warring factions.

Perhaps, there should be a Probate Code section
that provides in the case of a will contest, before the
appointment of a personal representative of the deceased's
estate, the court shall appoint an independent administrator
unless all of the parties to the w1ll contest can agree upon
who shall serve.

RJB:jb
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' IRwWIN D. GOLDRING CA LAW REV. COMM'N

ATTORNEY AT LAW
1888 CEMTURY PARK EAST, SWTE 350 w 02 ‘988
LODS ANGELES, CALIFORNIA 20067 - -
TELERHOME (213) §61-0222 RECELYED

TELECOPIER (213} 277-78023

August 31, 1988

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Pale Altec, California 94303-4739

Re: L1=-636
No Contest Clause

Gentlemen:

As I have expressed previously to the Commission, I am opposed to
the concept of a "second bite" which is afforded through the
procedure established under proposed Probate Code § 21305.

Experience tells me allowing the declaratory relief action will
encourage litigation and be used as a hammer to extort
settlements from proper estate beneficiaries thus thwarting the
intention of many testators. I believe this procedure will be
far more burdensome to estates, their prompt resclution and
distribution and their proper beneficiaries than. will be the
benefit to would be claimants.

However, I am sanguine enough not to believe this letter will
change the minds of the Commissioners. I do believe, though,
there can be some amelioration of this burden. There are a great
number of contestants who have nothing to lose. Thus, even a
declaration by a court that what is intended toc be done will
constitute a contest will not necessarily avoid that contest.
Therefore, if a person who seeks declaratory relief is told by
the Court that what is proposed will constitute a contest, and if
that person contests the Will anyhow, and loses, there should be
some penalty payable by that contestant beyond loss of the
contest.

A real penalty should then pertain, the minimum of which should
be responsibility for costs and attorney's fees for the other
side.



California lLaw Revision Commission
August 31, 1988
Page 2

I believe there should alsoc be some additional substantial
monetary penalty, perhaps based upon the amount being sought.
Further, the contestant should be required to post a bond at
least egual in amount to the amount being scught under the
contest.

Very, truly'yours,
IRWIN D. GOLDRING

IDG:bjy
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WirrniamM E. Fox
ATTORANEY AT LAW .

SI9-12TH STREET X ) .

P O. BOX 1758 N LAY PEY. COMM™M

PASO ROBLES, CALIFORNMIA 83447 )
nuouon:;si 238-987 §EP u 9 19%
RECEIVED

September 5, 1988 - -

California Law Revision Commission ' )
4000 Middlefield Road L

Suite D-2

Palo Alto, CA 94303-47395

Re: DProbate Law and Procedures Relating to
No Contest Clauses

Gentlemen:

I have reviewed your recommendations regarding changes
in connection with the no contest clauses in probate of
wills. .

I concur with the recommendations which you have made
concerning the necessary amendments that should be made
in reference to this matter. )

However I would like to point out to your honorable

commission that the contest of wills has increased tremendously
in the last few years. Actually it is almost blackmail in -
many cases. The County Clerk here in San Luis Obispo County
advises me that it seems probable that it has increased by -
about 20% just in the last two or three years. The reason

that these contests are being filed is due to the fact that

it can prevent an estate from being distributed at an early
date. Even though you might have a priority, it still 1
takes a substantial length of .time to get to trial. : ‘

Yours very truly, _ - o i ] _ i
Nillern. = 771
WILLIAM E. FOX '

WEF/kat
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ReAvis & MCGRATH

A PARTHERSHIP (HCLUDIHG PROFESSIOHAL CORPORATIONS

TELEPHONE 213 B25-5241 SixtH FLOOR - BROADWAY PLAZA 345 PARK AYENUE
TELECORIER 213 680-4%5i8 ’ NEW YORN, N.Y. 10154
CABLE ADGRESS HEARN 700 SouTtH FLOWER STREET

TELEX: 89-1208

Los ANGELES, CALIFORNIA 90DI7 CA LAW REV. CORA™

ocy 031988

September 28, 1988
gECEIVED

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
4000 Middlefield Road

Suite D-2

Palo Alto, California 94303

Dear John,

I have reviewed the Commission's tentative recommendations
regarding Creditors' Remedies, and Probate Law and Procedure,
from July 1988, and believe that the proposed amendments to
and additions of the tfollowing sections should be approved:

I. CCP Section 686.020: Enforcement of Judgment After
Death of Judgment Debtor.

CCP Section 695.070: Property Subject to Lien After
Transfer.

CCP Section 701.680(c)(1): Revival of Junior Liens
Where Execution Sale Set Aside.

II. Probate Code Section 6112: Witnesses to Wills.

Probate Code Section 21300-21307: No Contest
Clause.

Very truly yours,

. .

Leerec o A ka&«/l%

_Richard H. Keatinge
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LAW OFFICES OF

DOWNEY, BRAND, SEYMOUR & ROHWER

AONEAT H. HARLAM JAMES £ MaCMASTER 555 CAPITOL MALL. 10TH FLOOR OF COUNSEL

GARTH L SCALLON REED SATQ OTTO ROHWER

GEDRGE BASYE JOHN A MENDEZ JOHK F. DOWRNEY
HARD D. WAUGH KEVIN . O BRIEN SACRAMENTO, CALIFORNIA 95814-4686 RONALD N, PAUL

1ES A WILLETT MAAGARET G. LEAVITT ) MICHARD G. WORDEN

AM J. HAMLYM. JA. DN L CARROLL TELEFHOME (816) 441031

PHILIP A STOHR STEPHEN G. STWORA-HAIL

L KEITH McKEAG WHITNEY F. WASHBURN STEPHEM W& DOWNEY

HENRY E. RODEGERDTS ORCHID KWEI MEAAE (19281859

D. STEVEN BLAKE ANTHONY A, AROSTEGUH

JAMES M. DAY, J7 PETA L HALUSEY ct.‘r::;ez:;mnu

THOMAS N. COOPER JUDY HOAZER HERSMER {

STEPHEN J. MEYER STEVEM P SAXTON HARRY B. SEYMOUR

ANNE JEFFREY SCHNEIDER  JULIE A. CARTER (19:28-1977)

PALL F, DAUER MARTHA H. LENNIHAM

DAMIEL J. MCVEIGH SHARDN K. SANDEEN

THOMAS €. ROSS KATHARINE E. WAGNER TELECOPIER

JEFFAEY G CHAMG PATRICK J. BORCHERS (M) 4434021

FRED A. DAWKINS FAED §. ETHERIDGE

ROMALD F LIPP JULA L JENNESS July 27, 1988

ROBERATA L FRANKLIN ERIC A OMSTEAD

PETER A BLKK PETER E. GLICK

AAMES L DEERINGER DESORAH K. TELLIER

KEITH E PERSHALL KATHRYN J, TOBLAS

£ AW By, commy

Mr. John DeMoully : _
Executive Secretary A‘UG 0 i 1988
CALIFORNIA LAW REVISION COMMISSION RE¢

4000 Middlefield Road, Suite D-2 LA AR
Palo Altoc, CA 94303-473%

Re: Probate Code 6112 and 32

Dear Mr. DeMoully:

I recently had an occasion to see the effect of
Section 6112 of the Probate Code and the adding of definitions to
- the Code. The second sentence of subdivision (b) of Section 6112
provides there is a presumption of undue influence by a person
who is a witness to a Will and devisee thereof, assuming there
are not two other disinterested witnesses,

_ That section was considered by the court for an inter-
pretation which would require a presumption of undue influence to
apply when one of the witnesses to the Will was named as the
testamentary trustee. Section 34(b) of the Probate Code provides
that in the case of a devise to a trust, the trustee is the
devisee. In this particular case, the trustee was not related to
the decedent and had no interest in the estate except in his role
as trustee as well as executor. It is well established that a
Will in which a perscon is both a witness and executor, 1f he does
not otherwise share in the Will, is not affected by any such dis-
ability of presumed undue influence. The witness who is desig-
nated as trustee of a testamentary trust, or even of a preexist-
ing inter wvivos trust, is defined as a devisee and, thus,
potentially a party who, merely because of being a trustee,
creates a presumption cof undue influence in the execution of the
Will and potential voiding of the Will.

I would think that the result obtained is not inten-
tional. If that were intended and anticipated and debated at the
time of the enactment of Section 6112 and 32({b)}, then I have no
complaint now. However, it's my perception that it would not be
the intent of the law to create this presumption under the



Mr. John DeMoully
July 27, 1588
Page Two

circumstances I describe above, Surely there is nothing in the
trustee relationship in and of itself that should create such a
result, Obviously, there may be many occasions when a person 1is
a witness to a Will and is already a trustee under an inter vivos
trust or named as trustee in the Will and has no other interest
in the estate. It seems, therefore, that some modifying language
in Section 6112(b) or perhaps in Section 32(b) is appropriate to
resolve what I regard as a potential unfortunate interpretation
problem.

This letter is sent by me personally and has no con-
nection to my activities as a member of the Executive Committee
of the Estate Planning, Trust and Probate Law Section of the
State Bar.

Very truly yours,

JAW:kt
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EXHIRIT 20

Probate Code Section 6112 provides that, "[u]lnless there are at
least two other subscribing witnesses to the will who are disinterested
witnesses, the fact that the will makes a devise to a subsecribing
witness creates a presumption that the witness procured the devise by
duress, menace, fraud, or undue influence."” Attorney James Willett
writes to say that this lanéuage may create a problem in view of
Probate-Code Section 34 defining "“devisee." Under Section 34, 1if the
devise is to a trust or trustee, "the trustee is the devisee and the
beneficiaries are not devisees.” Mr. Willett is concerned that if a
testamentary trustee witnesses a will, there will be a presumption of
undue influence. {The presumption voids only the devise to the
witness, not the entire will. See 1983 Comment to Section 6112.)

This question was addressed under a predecessor code section in
Estate of Tkachuk, 73 Cal. App. 3d 14, 139 Cal. RBptr. 55 (1977). 1In
that case, the devise was te the Union Church. The will was witnessed
by a minister of the church, Andrew Myczka, who was also a member of
the executive commitee of the church and, by church law, was a legal
trustee of church property, The c¢ourt held that Myczka was an
interested witness within the meaning of the statute, but that the
statute did not apply because the devise was not "tora subscribing
witness":

The beneficial bequest in the case at bench is to the Union
Church and is not to Myczka, the subscribing witness. . . .
Although respondent Myczka may tangentially and peripherally
be benefited by the beguest to the church, the statute volds
only beneficial bhequests to a subscribing witness, and does
not include language wvoiding bequests where there is an
indirect benefit to a subscribing witness. Id. at 17.

Like 1its predecessor section, Section 6112 requires that the
devise be "to a subscribing witness.," So the Tkachuk case still
appears to be good law, unless it has been changed by the definition of
"devisee™ in Section 34. It seems unlikely that Section 34 changes the

Tkachuk case, because the term "devisee"” is not used in Section 6112.



Moreover, the purpose of the definition of "devisee™ in Section 34 is
not to change the Tkachuk case, but rather is to dﬁstinguish the
trustee from beneficiaries.

Nonetheless, we can make it clear that there is no presumption of
undue influence when a trustee witnesses a will by amending Section
6112 as follows:

Probate Code Section 6112 (amended). Who may witness a will

6112, (a) Any person generally competent to be a
witness may act as a witness to a will.

(b) A will or any provision thereof is not 1invalid
because the will is signed by an interested witness.
' {c) Unless there are at least two other subscribing
witnesses to the will vho are disinterested witnesses, the
fact that the will makes a devise to a subseribing witness
creates a presumption that the witness procured the devise by
duress, menace, fraud, or undue influence., This presumption
is a presumption affecting the burden of proof. This
subdivision does not apply where the subgcribing witness is a
trustee and the devise is to the trust or to the trustee in a
fiduciary capacity,

¢e) (d) If a devise made by the will to an interesgted
witness fails because the presumption established by subdivi-
sion £b) {c) applies to the devise and the witness fails to
rebut the presumption, the interested witness shall take such
proportion of the devise made to the witness in the will as
does not exceed the share of the estate which would be
distributed to the witness if the will were not established.
Nothing in this subdivision affects the law that appliles
where it is established that the witness procured a devise by
duress, menace, fraud, or undue influence. ’

Comment. Section 6112 is amended to make clear that, where

the will is witnessed by a trustee and the devise is to the '
trust or the trustee in a fiduciary capacity, the presumption
of undue influence does not apply. This is consistent with
Estate of Tkachuk, 73 Cal. App. 3d 14, 139 Cal. Rptr. 55
(1977). Even though frzud or undue influence is not presumed
in such case, it may still be proven as a question of fact.
See subdivision {d) (last sentence).

Respectfully submitted,

Robert J. Murphy III
Staff GCounsel
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C ‘ Tentative Recommendation
relating to
N No Contest Clause
A will, trust, oi‘ other instrument may contain a no contest, or in
terrorem, clause to the effect that a person who contests or attacks
. the instrument or any of its provisions takes noihing under the
ﬁstrument or takes a reduced share. Such. a clause Is designed to
- reduce litigation by persons whose expectations are frustrated by the
donative scheme of the instrument.l
¥hile some jurisdictions refuse to recognize the validity of a no
contest r:.lauslla,2 and most alleow the clause to be given effect only
against a person who makes a contest without probable cause,3
California continues to follow the tradiﬁional, and now minority, rule
"to allow enforcement of the clause regardless of the beneficiary's
probable cause in making the contest.? |
) ' -In the course of its study of probate law and procedure the
C ' California Law Revision Commission has reexamined the policies involved
in enforcement of no contest clauses. In favoer of a probable cause
_ exceﬁtion are the policy of the law to facilitate full access of the
courts to all relevant information concerning the validity and effect
" of a will, trust, or other instrument, and to avoid forfeiture,>

Opposed to a probable cause exception are the policy of the law to

1. For a general discussion of no contest clauses, see Leavitt, Scope
and Effectiveness of No-Contest Clauses in Last Wills and Testaments,
15 Hastings L.J. 45 (1963).

2, See, e.g., Fla. Stat. § 732.517 (1981); Ind. Code § 29-1-6-2 (1976).

3. S5ee, e.g., Uniform Probate GCode § 3-905 (1982); Restatement
{Second) of Property: Donative Transfers § 9.1 (1981).

4. See, e.g.; Estate of Hite, 155 Cal. 436, 101 P. 443 (1909).

5. 5See, e.g., Selvin, Terror in Probate; 16 Stan., L. Rev., 355 (1964).

-1-
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honor the intent of the donor and to discourage 1itigation.5 The
Commission believes that the balance between these conflicting policies
achieved by éxisting California law is basically sound. The no contest
clause 1is effective to deter un.meritorious litigation but does mnot
hinder a contest or an appropriate settlement in cases where the
grounds for contest are strong. On the other hand, a probhable cause
exception would encourage litigation and would shift thé balance unduly
in favor of contestants. The existing law gives the donor some
assurance that the donor’'s estate plan will be honored.

For these reasons, the Commission recommends codification of
existing California law governing enforcement of no contest clauses.
The Commission also recommends a number of significant changes to
improve the existing law. )

A major concern with the application of existing California law is
that a beneficiary cannot predict with any consistency when an activity
will be held to fall within the proscription of a particular no contest_'
clause.’” To increase predictability, the proposed law recognizes that
a no contest clause is to be strictly construed in determining the
donor's iIntent. This is consistent with the.public policy to avo_id a
. forfeiture absent the donor's clear iIntent. The law also makes clear
that a request by a beneficiary for decl#ratory relief® in the form of
a judicial determination whether a particular activity would vioclate a
no contest clause does mot itself trigger operation of the clause. .

" Under existing law, a no contest clause is not enforceable agaiﬁst

a person who, in good faith, contests a will on the ground of forgery

6. See, e.g., N.Y. Temporary State Commission on the Modermizatiom,
_ Revision and Simplification of the Law of Estates, Report Ho. 8.2.6A
(1965). i

7. See, e.g., discussion in Garb, The In Terrorea Clause: Challenging
California Wills, 6 Orange County B.J. 259 (1979}.

8. See Code Civ. Proc. § 1060. The proposed law also expressaly
authorizes a petition for construction of an instrument under the
Probate Code; in an appropriate case such a proceeding may be more
expeditious than a civil action for declaratory relief.
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or revocation by execution of a subsequent w111.9 The basis of this
exception is that it furthers, rather than contravenes, the testator’s
intent. This exception is applicable regardless of the manner in which
a particular no contest clause is phrased or construed, and therefor
should be codified.l0
Existing California law precludes enforcement of a no contest

clause where the challenge is to a gift to an interested witness to a
wi11.11 This limitation is appropriate because of the danger of fraud
or undue influence whefe a devise is made to a person involved in the
execution of the will itself.12 The rule should be extendéd beyond
! witnesses to other persons who prepare or participate in the
preparation of an instfument, specifically persons who drafﬁ or
transcribe the instrument or who give inatructions concerning the
contents of the instrument. Such persons are in an even more sensi;ive
position than a witness to a will.

‘ The propesed statutory exceptions to enforcement of a no contest
" clause are based on strong public policy grounds. Therefore, the

proposed statute also makes clear that the no contest clause may not by
| jits terms override the exceptions. 7

Although much of the development of the law governing no contest

clauses has occurred in relatiom teo willé and will contests, in recent
fears trusts and other donative transfer instruments have become
jmportant estate planning devices and may also include no contest
. clauses, The issues involved are the same for all such instruments,
and the proposed statute applies the rules governing no contest clauses

uniformly to trusts and other instruments as well as to wills.

9. See, e.g., Estate of Lewy, 39 Cal. App. 3d 729, 113 Cal. Rptr. 674
(1974) (forgery); Estate of Bergland, 180 Cal. 629, 182 P. 277 (1919)
{revocation by subsequent will).

jo. Cf. N.Y. Est. Powers & Trusts Law § 3-3.5(b){(1) (McKinney 1981).

The proposed law extends this rule to revocation by any means, whether
by execution of a subsequent instrument or otherwise.

11. Prob. Code § 6112(d) [former Section 372.5].

12, See Tentative Recommendation Relating to Wills and Intestate
Succession, 16 Cal. L. Revision Comm'n Reports 2301, 2321-22 (1982).
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The Commission's recommendations would be effectuated by enactment

of the following measure.

An act to amend Section 6112 of, and to add Part 3 {commencing
with Section 21300) to Division 11 of, the Probate Code, relating to neo

contest clauses.

The people of the State of California do enact as follows:

Prob, Code § 6112 (amended), Hirtnegges to wills

SECTION 1. Section 6112 of the Probate Code (as amended by AB
2841 of the 1988 Legislative Session) is amended to read:

6112, (a) Any person generally competent to be a witness may act
as a witness to a will.

(b) A will or any provision thereof 1s not invalld because the
will is signed by an interested witness. Unless there are at least two
other subscribing witnesses to the will who are disinterested
witnesses, the fact that the will makes a devise to a subscribing
witness creates a presumption that the witness procureh the devise by
duress, menace, fraud, or undue influence. This presumption is a
presumption affecl;ing the burden of proof.

(c) If a devise made by the will to an interested witness falls
because the presumption established by subdivision (b) applies to the
devise and the witness fails to rebut the presumption, the interested
witness shall take such proportion of the devise made to the witness in
the will as does not exceed the share of the estate which would be
distributed to the witness if the will were not established. HNothing
" in this subdivision affects the law that applies where . it is
established tﬁat the witness procured a devise by duress, menace,
fraud, or undue influence.

{d-j—-k—pmi&ie&-én—+-w&11~t—hat——&—-pefm—who--mem+p-aetaeks
the-will-or-any-ef-ito-previsiens-takes-nething—under—the--will-—er—takes
a-redueed—share--doecs—not-apply-to—a-conteat—or—attack-on—a—provinion—of
the-will-that-benefite—a-witneso-to-the-will«

Commenf, Section 6112 is amended to delete subdivision (d),
relating to mno contest clauses. This matter 1s dealt with
. comprehensively in Sections 21300 to 21307.
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Note. The references to a "subscribing” witness should also. be
deleted from subdivision (b), since a will is no longer reguired to be
executed by signing "at the bottom.” See Section 6110. D

Prob. Code §§ 21300-21307 (added), No contest clause
S8EC., 2. Part 3 (commencing with Section 2130(_)) is added to
Division 11 of the Probate Code, to read:

PART 3, NO CONTEST CLAUSE

§ 21300, Definitions _
21300. As used in this part:

(a) "Contest™ means an attack on an instrument or on a provision
in an instrument,

{b) "No contest clause” means a provision in an otherwise wvalid
instrument that, if enforced, would penalize a beneficiary 1if the
beneficiary brings a contest.

Comment. Section 21300 is intended for drafting convenience. The
term "no contest clause" has been used in the literature, as well as
the term ™"in terrorem clause”, to describe a provision of the type
defined in this sectlon. . .
_ Section 21300 supersedes a portion of subdivision (d) of former a D
Section 6112 [former Section 372.5] (™a provision in a will that a :
person who contests or attacks the will or any of its provisions takes
nothing under the will or takes a reduced' share™). Unlike the former
provision, this part governs trusts and other donative transfers as
well as wills. 8See Section 21101 {application of division); gee also
Sections 24 ("beneficiary" defined) and 45 [former Section 21100(b)]
("instrument” defined). :

Note. in subdivision {(a), Itving KXellogg of Beverly Hills
(Exhibit 6) is unhappy with the perfunctory definition of a contest as
an "attack”™ and would expand the definition to list specific types of
. attack, such as will contest, characterization of assets, and the
1ike. The Commission has considered this concept before and declined
to do it, since whether a particular type of attack violates a no
contest clause depends on the specific no contest clause and what the
decedent intended by it. Thus, the basic provision making a no contest
clause enforceable states that “a no contest clause is enforceable

against a beneficiary who brings a contest within the ferms of the no
contest clause.” The staff can see no advantage in trying to be more

specific than this.

In subdivision (b)), Mr. Kellogg suggests that the term
sinstrument” requires definition. He apparently failed to read the
Comment, which refers to the existing Probate Code definition of
instrument: "’'Instrument’ means a will, trust, deed, or other writing D
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that designa'tes a beneficiary or makes .a donative transfer of
propecty.” In fact, two commentators noted with approval the
application of the no contest provision to trusts as well as wills.
See Rawlins Coffman (Exhibit 7) (“I agree that the no contest
provisions should also - apply to trusts and otherwise valid
instruments.”), and Paul Gordon Hoffman (Exhibit 8) ("I am particularly
pleased to see that living trusis have been included in the statute. A
major failing of much of the protective language contained in the
Probate Code is the failure to include 1living trusis within their
ambit.”)

1 catjon of part
21301. This part is not intended as a complete codification of
the law governing enforcement of a no contest clause. The common law
governs enforcement of a no contest clause to the extent this part does
not apply.

Corment., Section 21301 makes clear that this part is mnot a
comprehensive treatment of the law governing no contest clauses. The
section preserves the common law in matters not expressly addressed by
this part. Such issues, for example, as whether a contest that is
later abandoned violates a no contest clause, whether an attack on the
jurisdiction of the court violates the clause, and whether proceedings
in estate administration other than a direct contest {including
proceedings to set aside a small estate or probate homestead, to
establish a family allowance, or to take as a pretermitted heir)
violate the clause, continue to be governed by relevant case law eXcept
to the extent this part deals directly with the issue. Cf. Section
15002 and the Comment thereto (common law). The resolution of these
matters is determined, in part, by the terms of the no contest clause
and the character of the beneficiary's contest. See also Section 21304
{construction of no contest clause).

Note. Jerome Sapiro of San Francisco {Exhibit 3) objects to
incorporation of the common law of England. See Civil Code § 22.2. Wwe
have encountered this sort of concern before in other contexts, and
dealt with it in Commenis. The Comment to Section 15002 (Trust Law)},
for example, states:

Section 15002 is a special application of the rule
stated in Civil Code Section 22.2 (common law.as rule of
decision in California courts) ... As used in this section,
the “common 1law"” does not refer to the common law as it
existed in 1850 when the predecessor of Civil Code Section
22.2 was enacted; rather, the reference is to the
contemporary and evolving rules of decision developed by the
courts in exercise of their power to adapt the Jaw to new
situations and to changing conditions.

We could repeat this Comment here to help allay concerns.
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§ 21302, Instrument may not make contrary provision
21302. This part applies notwithstanding a contrary provision in
the instrument.

Comment. Section 21302 is new. An instrument may not vary the
rules provided in this part, since the rules are intended to implement
the public policy of ensuring judieclal access to information necessary
for the proper administration of justice.

Note, John C. Hoag of Ticor Title Insurance has wriften us a notfe
{not reproduced) concerning this section: *Thus, donor’s freedom ¢to
anticipate and address the contingency of a will contest is further
circumscribed.” While -it is true that  this section limits the
potential scope of a no contest clause, the Comment points out the
reason for the provision. If we accept the public policy grounds that
support the few other Iimitations that appear in this part, then
Section 21302 follows as a necessary conseguence,

§ 21303, Validity of no contegt clause
21303, Except to the extent provided in this part, a no contest

claﬁse is enforceable against a beneficiary who brings a contest within
the terms of the no contest clause.

Comment , Section 21303 1is new. It codifies the existing
California law recognizing the validity of a nc contest clause., See,
e.g., Estate of Hite, 155 Cal. 436, 101 P. 433 (1909). A no contest
clause is strictly construed. Section 21304 (construction of no
contest clause). See also Sections 21301 (application of part) and
21302 (instrument may not make contrary provision).

§ 21304, Construction of no contest clause
21304, In determining the intent of the transferor, a no contest

clause shall be strictly construed,

Comment, Section 21304 is new. In the iIntereat of
predictability, it resolves a conflict in the case law in favor of
strict construction. Cf. Garb, The In Terrorem Clause: Challenging
California Wills, 6 Orange County B.J. 259 (1979). Strict construction
ig consistent with the publie policy to avoid a forfeiture. CEF.
Selvin, Comment: Terror in Probate, 16 Stan. L. Rev. 355 (1964). As
used in this section, the "transferor" 1s the testater, settloer,
grantor, owner, or other person who executes an instrument. See
Section 81 ("transferor" defined).

Note, Jerome Sapiro of San Francisco (Exhibit 3) believes a no
contest clause should be liberally construed; he argues that this would
honor the intention of the transferor, since the clause was included
for the purpose of carrying out the transferor’s wishes and estate
plan. He does not think the public policy to avoid a forfeiture is
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relevant here, since the contestant is not Jlosing anything the

contestant ever had, and in fact the contestant was dissatisfied with
the prospect of later having it. '

The staff believes the section as drafted takes the correct
approach. Because of the devastating conseguences of a no coniest
clause, it should not be extended beyond what it clearly applies to.

Moreover, 1l1iberal -construction would have the effect of increasing

declaratory relief litigation in order to determine the possible scope
of & loosely-phrased no contest clause.

§ 21305, Declaratory relief

21305. (a) A heneficiary may petition for construction of an
. instrument, or may bring an action umder Seci:ion 1060 of the Code of
Civil Procedure for a declaraticnm, determining whether a particular act
by the beneficiary would be a contest within the terms of a no contest
clause.

{b) A no contest clause 13. not enforceable against a beneficiary
to the extent a petition or action by the bemeficiary is limited to the
-purposies described in subdivision (a). ' ‘

Comment , Subdivisiod <(a) of Section 21305 recognizes the

 availability of declaratory relief under the Code of Civil Procedure
and also authorizes a petition for construction of an instrument under
the Probate Code. See also Section 1000 (general rules of practice),
Code of Civil Procedure Section 1060 provides that "Any person
interested under a deed, will or other written instrument ... may, in
cases of actual controversy relating to the legal right and duties of
the respective parties, bring an original action in the superior court
or file a cross-complaint in a pending action in the superior,

. municipal or justice court for a declaration of his rights and duties

in the premises, including a determination of any question of
construction or walidity arising under such instrument. ... Such
declaration may be had before there has been any breach of the
obligation in respect to which said declaration is sought."

Subdivision (b) is new. It resolves a conflict in the case law
concerning whether proceedings for declaratory relief may be held to
violate a no contest clause. Cf. Garb, The In Terrorem Clause:
Challenging California Wills, 6 Orange County B.J. 259 (1979). Under
subdivision (b), 1f a beneficlary requests a declaration whether a
particular act would be considered "an attack on an instrument or on a
provision in an instrument" within the meaning of the no contest
clause,  the request cannot 1tself be considered an attack on the
instrument or provision. Subdivision (b) is not intended to enable a

determination of the merits of an attack, but only whether -a particular

act would be considered an attack. Subdivision (b) is not intended as
a complete listing of acts that may be held exempt from enforcement of
a no contest clause, See Section 21301 {application of part).
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Note, This section was opposed by Rawlins Coffman of Red Bluff
(Exhibit 7) on the basis that, before proceeding, the careful attorney
will want to get a declaration whether or not a particular action will
be held to be a contest. 'This may well burden the civil courts and
cause additional expense and delay.” Irv Goldring of Los Angeles
(Exhibit 15) also opposes this provision because it gives a “second
bite” to a litigant., He believes it will be used as an additional tool
by litigants to extert settlements from proper estate beneficiaries.
The staff does not see where the added litigation will come from, since
declaratory relief is already available under existing law, as Mr.
Coffman's own attachment indicates. :

Mr. Goldring is also concerned that a litigious person may make
the estate jump through the additional hoop of a declaratory relief
action with impunity, since many contestants have nothing to Iose
anyway. For this reason, he suggests that there should be’'a penalty
against a person who seeks declaratory relief and Ioses, and then
contests the instrument anyway and loses again. “A real penalty should
then pertain, the minimum of which should be responsibility for costs
and attorney's fees for the other side. I believe there should also be
some additional substantial monetary penalty, perhaps based upon the
amount being sought. Further, the contestant should be regquired to
post a bond at least egual in amount to the amount being sought under
the contest."” One might well ask, however, why a litigant in a will
contest should be subjected to more severe penalties than litigants
generally. The Commission is about to undertake a general study of
shifting attorney fees between litigants, and it would seem more
appropriate to take up Mr. Goldring’s suggestion in that context.

§ 21306, Forgery or revocatlon

21306. (a) A no contest clause is not enforceable against a
beneficiary to the extent the beneficiary, with probable cause, -brings
a contest on either of the following grounds:

. {1} Fotgery.

{2) Revocation.

{b) Nothing in this section precludes enforcement of a no contesat
clause against a beneficiary who brings a contest on grounds other than
described in subdivision (a) even though the contest 1nc1udesr grounds
described in subdivision (a).

Comment. Section 21306 is new. -It codifies existing case law,
See, e.g., Estate of Lewy, 39 Cal. App. 3d 729, 113 Cal. Rptr. 674
(1974) (forgery); Estate of Bergland, 180 Cal. 629, 182 P. 277 (1919)
(revocation by subsequent will). This section is not intended as a
complete listing of acts that may be held exempt from enforcement of a
no contest clause. See Section 21301 {(application of part).

Note, John C. Hoag of Ticor Title Insurance has written us a note
(not reproduced) concerned that subdivision (b) could be read to imply

that a no contest clause may be triggered by a declaratory relief.
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action. That appears far-fetched to the staff, but we could revise the
last sentence of the Comment to read: "This section is not intended as

a complete listing of acts that may be held exempt from enforcement of
{ " & no contest clause. See, e.g,, Section 21305 {(declaratory relief);

See also Section 21301 (applii’:at.ian of part).”

§ 21307, Intgrestgfl participant

21307. A no contest clause 1is not enforceable agalnat a
beneficiary to the extent the beneficiary, with probable cause,
contests a provision that benefits any of the following persons:

(a) A person who drafted or transcribed the instrument.

“{b) A person who gave lnstructions concerning the contents of the
instrument.

{c) A person whe acted as a witness to the instrument,

Comment., Section 21307 adds a probable cause limitation to, and
expands and generalizes former subdivision (d) of Section 6112 [former
Section 372.5], which provided that a no contest clause does not apply
to a contest or attack on a provision of the will that benefits a
witness to the will. As used in subdivision (b), a person who gave
instructions concerning contents of an instrument does not include a
person who merely provided information such as birthdates, the spelling
of names, and the like. This section iz not intended as a complete
1isting of acts that may be held exempt from enforcement of a no

C ‘ contest clause. See Section 21301 {application of part).

Note, ZThomas R. Thurmond of Vacaville (Exhibit 9) and Florence J.
Luther of Fair Oazks (Exhibit 11} both found subdivision (b) ambiguous.
Mr. Thurmond asks, "Does this refer onrly to instructions regarding the
drafting of the document? or to the interpretation of it? The wording
leaves some guestion in my mind about what is intended.” Ms. Luther is
rconcerned that *“the section as written could invite litigation which
would involve persons who merely gave general instructions concerning
the contents of the instrument and in fact did not participate at all
in the drafting of the instrument.” We had attempted to address such
concerns in the Comment, by noting that a person who merely provides
Information such as birthdates, etc., is not giving “instructions”
within the meaning of this section. Perhaps we need to add more
_explicit language to the statute itself, e.g., "A person who gave

instructions concerning the-wvontents di itive or her stant iv
provigions of the instrument or who directed inclusion of the no
contest clause in the instrument.”

Robert K. Maize, Jr., of Santa Rosa (Exhibit 1) is concerned about
the situation where beneficiaries of the decedent have been involved in
the development of the decedent’'s estate plan. #The actual
participation of the husband and wife in these decisions range from all
decisions being made by them to acquiescence to all the children’s
requests. However, when I am performing estate planning services and &
beneficiary is participating In the decisions being made, the effeci of

C the proposed Section 21307 is to cast some uncertainty on the planning

T
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that I am doing to save taxes, and thereby increasing the uncertainty
that the plan will in fact be carried into effect.” Mr. Maize states
that he needs to be able to provide his clients some reassurance that
the estate plan will provide its intended benefit.

The staff agrees that this is a concern, although it must be
balanced against the concern that actual fraud, duress, or undue
influence may go unchallenged because of a no contest clause. Mr.
Maize himself recognizes this, stating that "I am not ssying that the
proposed section does not have a sound basis for consideration.” The
trick is to find some sort of middie ground, which the staff believes
is achieved by the draft in its present fora.
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