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First Supplement to Memorandum 89-39

Subject: Study L-1025 - AB 156——Probate Urgency Bill (Notice to
Creditors-—one—year statute of limitations)

We have received the Iletter attached to this memorandum from
Garrett Elmore, Mr, Elmore is concerned about the proposed general
statute of limitations of one year from date of death as to all causes
of action against the decedent., The issues that Mr. Elmore raises are
ones that have also concerned the staff, and that the staff has raised
with the Commission in the past. However, the Commission in the past
has concluded that the one—year statute of limitations is apprepriate.
The Commission may wish to reconsider this decision in light of Mr.

Elmore’s letter.

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary
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GARRBIT H. ELMORE saceIvan
Attorney At Law Tel.702-883-92385
P. 0. Box 2000-155 (Nv.)

S50. Lake Tahoe,CA

liarch 31, 1989

California Law Revision Commisgion
4000 Middlerield Road Suite D-2
Pzlo alto, CA 94303

Re: A. B. 156 {am. form of 2-17-89)-Committee Bill, Member Priedman
Dear Chair Plant and Members,

This letter is directed a practical problem I have as to
your proposals in Sec. 1 and elsewhere for a so called "zbsolute
stetute 07 liwitations" of one year from deathon "all types of actions"®
vwhen an obligor or potential defendant has died.

4. B. 156 is on "consent™ in the second house. In the legislative
protocol and also the internal protocol of your body, I am out of =
time, and must rely upon appeal for a veto (useless) or upon vague
nope of your future possible further study, should a probiem develop
from the delayed probate permitted by your vill and frankly pointed
out in your Report (Ientative Recommendation, p. 3).

' There are serious problems, concept add draftsmanship, in your
CCP 353 (Sec. 1 of Bill) and proposed Official Comments. I believe
A. B. 156 should b:¢ stopped from being law add narrower and less

controversial changes as t0 a "statute of repose” (not of limitatios)
should be wade pnefvre the bill zoes t¢ the Governor.

It would have peen the easier course t0 accept being ount of time;
nowever, the mors I study the proposal,particularly as applied to
the billions in consrmet®al undertakings not in default gt date of
dezth aad actions such as guiet title actions, the more I am convinced

of tvhe need ior a slow down, and a longer period of repose-say two or
shree years, and for a penalty if those ©bbaneficz1lly interested do
not open probate within a reasonable time, such as 120 days.

Rnclosed is a Stitement of Opposition To See. 1. A copy af
this letter and such Statement is being circulated by me to others.

inecluding, of course, Mr. Priedman.

; i:?;é truly,/_ » '{: ;

Garrett H Klmore




STATEMENT OF OPPOSITION TC SEC. 1

OF A. B. 156 (COMMITTER BILL, BY

ii EMBFR FRIRDMAN) AND OTHER CHANGES
IHPOSING TIKRE CUT-OFF BASED ON DATE
OF DEATH OF OBLIGOR OR POPENTIAL DA-
PEHOART(C. C. P. 353 et al.)

By
GARRRIT H, FRL¥ORE, MINMBZR CALIFORNIA
STATE BAR, P.0. BOX 2100-155, SO.LAX:Z
£4708, CA. 95705 { PEL702- 883-9582 Nv,)

Reason for This Opposition
The propedal of the California Law Revision Commission as set
forth in See. 1 (amending C. C. F. 353 (statute of liritations))and with
two related changes imposing the same time limit upon two relief urov-
isions, seeks to impose =2 "due on death” provision in all contracts
made by an individual during lifetire.
The need for doing this is s=2id to be to promote expedition in
estates processini and toproxkdefor a "secure" title to the assets
left by lack of will or b: will to heirs or beneficizries. That is,
there will be "time cut-offs" of a standard nature as to (1) suits
that may be brought agzinst the personal representative, heirs amd
will beneficiaries who take over or occupy clajmed assets of the
decedent without bothering to probafge  tae estate and notify cred-
itors; (2) certain remedies offered the non notified creditor or
the creditor (.lso non notified) who is unawre ofdeath and vprobate
adzinistration or acerual of his or her cause of action.

The remedies that normally would come into play are said to be

Note. Based on K. B. 156 as mended Feb. 17, 1989.1t is recozniged
this Opposition is or may be academic. A. B. 156 is on consent
n_ -he second house as of March 31, 1989.




pronibited to court order if the mazic time limit "One vear
from date of death" has ex:ired.

As to the reason for compellinz civil saits of "every type"
to be brought gzener2lly within one yenr after death, it is
observed that this appears an azproorizte periosd to afford remose
and provide a reusonable time for 2laims that soon would becore
stale. See Tentative Recommnendation, p.3 and fn.1l0 therein.

Ine proposal does not de:l with the fact that nornally a
statute of limitations comes into mlay after a cause of action
has acerued. Though it is not clezr the seening i-tent is %>
declare or encsirage zan court interpréation that this short st-tute
of limitation is strictly one of "repose® thzt starts with an
event, i. e., de:th and runs for one year. It is unclear whether
or how it could be extended by conduct, scxknowledzement and soon
(as in the case of an "ordinary" (not "repose™) statute of
limitations).

It would be a istake to think that thae cunpatively brief
progosal and the imrortant .roposed Official Jomzents (See
Commission's Tentative Recommendation, Fotice Po Credisors, October
1988) -ffecis only a few isola=ted cases.

The creditor's rmmedy, in practical settings, ultimately
may recuire access to the substantial assets in a lifetiwe trust;
the assets left subjeet t5 prob-te in :lonning are often moderate

or small.

Fina21ly, there seems t» be a larze aisconcpption about
"ereditor” and "creditor 'elaims. Sec. 1 of 4. B. 156 entirely over-
looks that prior Commission work in tiis field has related to
what are strictly "creditor cl ims." Now, 4. B. 156 rroncsed
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C. 2. P. 353 aumeniments( Sec. 1) earry the prooised Official

Corment that sub. {b) imposes 2 new statute of licitations on

"akliastions azainst a decedent"- not just azainst the personal
representaiive or another verson such as a distributee.dow will
this apply to actioans to recover .ersonal wroperty of plaintiff

left in the .oz-ession of the decedent, to actions to de-lare

a dec:dent in -ossession »f pronerty {under or without claim of

ownersaip) a trespzsser and to oust the successors, to sctions

©o deliver stocx under stocik option contract, to aatomobile purclmse

contracts waich are 1liens or hsve reserved title.

GFounds of Uncosition

l.The C. T. P. anendrents, if intended to apply broadly to
to "all cctions' violztes tas double subject rule. Though
adjustzents in £, C, . 353 nay be appropriste to reflect
ch niss in the Probzte Dode itself as to a "ereditor claim,”
as an 1ncidental or conforzingz chanze, a bill reldting to
a new statute of limitations cutting acemes the whole
sweep of statutes of linitztions (most based uron acerual
of 2 cz:se of action) and intended to be a statute of "repose"
for dectdent and his/herneirs, beneficiaries, reguires 2 separate
bill. 4 self executing statute should not be in a vrobate bill.,
2. A short statute of repose,such a one year from degth, denies
a creadifor hzvingz an oral or written contract c¢laim not in
default at dzte of death due nrocess >f law, when no vehicle
is provided for an exscutor or zdministrator (other than the
creditoq?:o cbtzin 2 pointment). Thouzn one-verr was mentioned
in the Tulsa czse, the actual examples in the court's opinion

for a no: »robate fzct situation were 3 t0 5 years. It must
be judicizlly noticed that creditors often have a difficult
time in ovtaining infor:ation from the debtor's heirs/
beneficiaries, :ocating assets, deteruining venue. If g
creditor aust Obtain a personal representative, more problems
arise under current law, with onerous duties now imposed.

s« Tue proposed statute violztes due process of law because
it arbitrarily denies a contract creditor of meaningful
3
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aceess to the court a:d of an opportunity %o have
the clain or czuse of asction heard on the merits,

A subsidiary voint:If, as the =roposal conte%ﬂlates,
a creditor .zust asply for letters under the ncxt to
last rank given t:s creditor, when the heirs/beneficisries

leve not probated the estate nromptly, s conflict of int-

erest situ~tion is created. Under vresent statutes,
assusing the court would Lzke the anpointment,the
creditor's claim would g0 a specizl route, i. e., to
the judze who would decide; if the creditor desires to
sue on = rejected claim, t e judze would a nsint an

attorney to defend tae suit; if the creditor lost

the s 1t, svecial osrovisions for this situstion could
makz the creditor liable for an award of litigation
exepense (brozdly defined).lhis arises when a creiitor

to -rotect azainst the statute of re-ose is forced to
apply for adrinistration. It should permit a longer period.

4. Ine prozosal 1is unconstitutional because it denies

a conwract creditor havinz aan ummaturedclaim the
sane renedy afforded othzr creditors when nrob-te hne

been prompitly commenced by t:e heirs/beneficisries, it

bein3y assumed no probate was o»romptly commenced by others
in the case of such afgrieved credii&i}difference in

rexedies is not justiried by any v-lid state interest when
the zhort time span, one ye r from dezth, is involved.
(denizl of equal protection of the law).

2. The propcsal is unconstitutional because it arbitrarily

forbids the court to grant relief on a late clainm simoly
becr.,se of an ariitrary period of time and r gardless of
tne tire of starting and status of the estate.

0. The proposzl is unconstitutional in that it contains

. . . ) A Y
an arbitrary limitation upon the right o Yistrib-

utees (time lapse not related to distribution).
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7. The pr> osed Official Comments should be

revised to reflect that the superior court
in which the action is pending has inherent

power =r:d th-t courts in other states have
recognized the wurt's suthority . Irant
extensionsand to relieve from default for

700d czuse;moredever, it a- sears unsettled

in CaliTornia whether tne statute of limfétions

(ordinary) or {renose) c-n rua when tlere is
ng personzl reprezeniative and no one to sue,
8. 3eec. 1 is unrezsonable in that it cernmits

the heirs/ . veneficinries %o refrain from ovening
a2 wrobzte for 10 months,for ex.mple, -~nd thereby
7z2in a2 defense to outstanding oblizations if  the
c. C. P. special "ststute of limitations" is

effective.The "late clzim" relief would be inop-

erative, uracticnlly, likewise the new statutory
rightt >f szetion nzainst distributees woild ~bd

academic, =s no distribution would be mrde before

the lapse of one yezr from deash.
9.3ecuiring » contract creditor to take the

steps outlined in the Commission Recommend:ztion
invilves advances or contractual arranzements

by the creditor for which the creditor will probzbly
not have reimburscrent; no additional allowance

on his claim is authori,ed.The Cormission's Offieal
Comment rel:inz on this remedy should be drasti¥eally
revised to reflect the faets of life. The right

to administer may be offered zs a legzl reason
Tor the form of law now going through the legislahtre
but it is noet an alternztive most versons will be
comfortable with., A lonzer time than 1 yezr is needed.
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Grounds of opposition (continued) Form

10, Effectiveness of Sub. (b}, See. 353, changes.
The use of CCP 353 to =zccomplish an “across the bozrad®

"repose" type of statute applicable to all persons dying
is unusual.Genernlly lzw revisors place repose or statute
of lii:zitations chenges in the title, or division, where
it .ost loziczlly fits. Then gener 1ly there is a "flaz®
section %o direct the reader to the "exception" ~1lthouzh this
may not be needed.
22e text of suas. (b) can be construed merely as
an "extension® statute; thcot is, one ye'r after the

date 2f death may in fnect be zn extension ir the case
of one year after =zccrual causes of =ction.
‘the proposed amendments themselves do not declare

what iz being »nrovided for; rather, by a process of
¢x.lanation, the nro:osed O0fficzl Comment amplifies the

stvztatory cnange. however, in a eryxztic, drafter style

word inf’;o
w:liznece u.on Q0ificizl Comments can be dangerous;

ioreove , this particulsr set of amendments covers a
very important change without providing any -rocedursl

detail of straight forward statement of intended scope.
Seeningly, a&n arpellate court could hold that

the vording is insufficient to :cecomplish what the

Cormission thinks it is acconplishing.
1l.Vzgueness of statutory wording. The death is of a person
"»3ainst whom an action may be brought." Whatgype of action?
Literally ony type of zction inecluding a special proceeding?
deading literzlly as “every type" leads to absurd legidlation.

ggre&? venr ec. 353 and predeces ors h ave been a statute
ir*ﬁeq% Fls . wp death gé?ﬁk a‘1986.




Statute® of limitation shouls e dre n with

re sonavle precizion.The present proposed amend-
ments do not meet that test. Unless clarified by

aushoritativse court decision (such as a California
Supreme Court cdecision) the present CCP 353 amendments
~d 2rovosed Offical Comment will remsin as z "wount—
tain of unc riainties" that will be used in the
Tasure 32 .any oceisi.ns to deny just c:-uses of
&C.ion and clnims.
2% fne zinimum, the pro osed Offical Comment
saould ve cleuned up =nd the st tutory period that
rans Iran de:th should be made two years unless
the neirs/ooneficizries or otier  ersons cormence

™00 te within 120 d.ys of death.

in tne .6 rests of due und procer adeinistration

of juztice, it is submiited that no cause or “Tressure or

wisndal shin.ing oy essaite plunners, consuuer, senior citigzen

~dvo. .es, .ar h ste to et a l.w revision proiect over with,

Or Osvaer o..son sa0 1li crevent the Lexislature from insisting

.That legislutive caanges be placed in proper place zod brm,

znd tnat toey be remsonably fair .nd consistent with due procass.
I would ask she Judicizry Coxmistee Le:.ders, Ch-ir

Plznt of the Comm.ssion, © ons ob. T2, 0,500 5.7 the ch-nres

if 4. 3. 156 TDecomes 1aw #¥end their infl wence $0 its "clean up.®

aespectfully suggi d
. ‘ 4%;’{?‘_ - -—-f';'é’.gz..d._/
waren 31, 1939 Jarrett H. ZFlmore




