#36 1/h/67
Memorandum &7-4

Subject: BStudy 36 - Condemnatior. Law and Procedure (Possession Prior to
Final Judgment and Related Problems)

At the last meeting, the Commission determined not toc submit a
recommendation on this subject to the 1967 legislative session. Instead,
the Commission determined to prepare a tentative recormendation that could
be published in a pamphlet with the research study (which will be printed
in the Santa Clara Lawyer). It was agsuned, I believe, that we would follow
the procedure we followsd on the Evidence Code: We will publish a series
of tentative recommendations and research studies covering the entire field
of eminent domain and will cornsider the comments on those tenbative recom-
mendations when we incorporats them into a recommendation proposing a new
eminent domain statute.

Generally speaking, we received an unfavorable reaction to our proposal
to extend the power of immedinte possession to additional entities for
additional purposes, Basically, the cobjections are based on the failure of
the existing procedure to provide adequate protections to the property
owner., First, the existing law provides for ex parte orders determining
the amcunt of compensation and the right to possession. BSecond, the improve-
ments con the property may be destroyed pricr to trial and this creates
problens of proof for the property owner. The objections to the tentative
recommendation were not restricted to the extengion of possession to
additional entities and for additional purposes; the same chjections were
nade to the right of iImmediate possession under existing law.

We believe that it would be profitable to reexamine the basic statutory
scheme on immediate possession, The staff sursests a statutory scheme which
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s set out beloy. To a considerable extent it is based on the Chio Uniform
Eminent Domain Act which tock effect on Januvary 1, 1966, The Ohio Act iz
contained in the folder we are sending you which contains Statutory
Provigions of (alifornia and Other Jurisdictions. Attached is a copy of a
law review note that discussazs the Chic Act insofar as it relates to
immediate possession and related problems. Also attached are the Tllinois
provisions on immediate possession,

The scheme we suggest is outlined belows:

1. The condemnor, whether or not entitled to take immediate possession,
is authorized to deposit the amount it believes to be the probasble just
campensation. Upon making such a deposit, the condemnor shall serve on
each party having an interest in the property o notice that the deposit
has been made and a copy of the appraisal report upon which the deposit is
based, (We see no need tc obtain an ex parte order fixing the amount of
the original deposit since in practice the deposit is the amount determined
by the condemnor,) Upon motion of the condemnnor or any party having an
interest in the property, the court shall determine the amount of probable
Just compensation and the condermor shall fthereupon deposit such additional
amount, if any, as i= reguired to bring the deposit into conformity with
the court's determination, Withdrawsel would be permitted as under existing
law.

2. After s deposit of probable just compensation has been made (the
amount originally deposited or as determined by the court), the condemnor
oy apply on noticed motion for an order for irmediate possession. (Notice
of the motion should be givern to all parities irterested in the property

and to the person in possession,) Provisions should be included to permit
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the court to grant an order of possegsion in cazes where parties not in
possession cannot be expediticusly served. Sec Illinois Section 2.2(a).
The purpcse of a noticed metior is to give the court, owner, and person

in possesgsion notice of the condemnor's desire to take immediate possession
and to provide a procedure for determining whether the right to take
immediate possession exists.

3. The court shall hear such motion within five days after the filing
thereof, shall determine the amount of probable just compensation, and
shall fix the effective date of the order of possession, BSee Illinois,
Section 2.2, Where possession of structures is not sought, the effective
date of the order shall be 30 days after the date that the notice of the
motion for the order of immedinte possession wes served on the party in
possession of the property {unless the condemnor requests a later date)
and the court in eXcepticnal circumstances may shorten the time to not less
than three days after such service but not in any event before the hearing
of the notion.

4, Where immediate possession of structures is sought, the effective
date of the order shall not be less than 60 days nor more than 90 days after
the date that the notice of the motion for the order for immediate possession
was served on the party in possession of the property. See Ohlo, Section
163.06. This special treatment of structures iz based on two reasons that
are discussed in the law review note on pages 533-534%. First, the landowner
needs a reasonable time to relocate his home cr business, Second, the
arency's possession or removal of sbructures before trial interferes with
the wvaluation of the property., The proposed statute should have provisgions

comparable to those in Ohio Section 163.06 which provides that upon motion



the court shall have appraisals made, shall couse pictures to be taken,
and shall ccomplete a complete descripticr of the structures, if they are
+0 be removed before trial. For these reasons, tle Chis distinction
between permitting an agency to take irmediate possessicn of land and
permitting it to take immediate possession of siructures on land is sound,

5. BSecurity should be reguired for any amount withdrawn that exceeds
the amount originally deposgited by the condemnor.

We urge you to read Ohic Section 163.06 and the attached note (at
least pages 525-534) prior to the meeting., All of the note is worth
reading, however, because it discusses other problems that are dealt
with in our tentative recommendation.

We do not plan to discuss Memorandum 66-65 or the attachments thereto
at the meeting., We will consider the matters dealt with in that memorandum
at a later meeting after we have disposed of the policy gquestion presented
by this memorandum. It should be noted, however, that much of what has
already heen drafted in the legislation contained in the previcus tentative
recomendation would be retained if the staff scheme set out above were
adopted.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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NOTES§

OHIO'S UNIFORM EMINENT DOMAIN ACT:
TRANSFER OF TITLE AND POSSESSION

The enactment of the Ohio I,'mform Fasineat Domain Act by the
Iast general assembly revolutionized ¢m1nent donain prmdure in
Ohio.' The act has been demgnated the Uniform Eminent Domain Act
because its primary purpose is to provide  uniform judicial proceed- |
ing whenever private property is taken for public use.> The purposc -
of this note is to examine the objectives of the act and to evaluate
provisions relating to transfer of title and possession in terms of these
objectives.®

1. OsyEcrives ozﬂ THE ACT

Il order to understand the objectivcs of the act, it is first neces-
sary to appreciate the function of the cc}urts in the exercise of eminent
domain. Essentially, eminent domain is the takiug of private property
for public use without the consent of the owner.* Hence, the law of
emitient domain represents an attempt tb reconcile a fundameatal con-
flict between private. property owners and the power of the stute, This
conflict is clearly recognized in article I, section 19 of the Ohio Con-
stitutidn which provides: “Private property shall ever be held invio-
late, but subservient to the public welfare.” Since the exercise of
eminent domain does produce such direct conflict between private
property and the power of the stals, it|comes as wo surprise that the
judiciary has traditionally played an important role in its exercise. At
one time the judiciary was the primary/arbiter of the cenflict. Armed
with the concept of pubhc use, it detemmed when the public interest

1 Amdcdﬁenatemll'ia.ﬂmcudil iﬁnl-al.ammdmhawmm ®n
uﬁous.mdrepcﬂedmhundmd and Iaurmﬁdnsoilhe()hm Revised Code efiective
Jenuary 1, 1966.

2 Ohio Rev. Code § 163.02 provides: “All r.;:propﬁnmr.s of renl property, except
an otherwise authorized vy this seetion, shall be qu pursart 1o §§ 15400 to 16332,
indusive of 1he Revised .Code?

The excoptions sct forth in § 163.02 pemitthedlrocmo&hi:hnysto appropeiate
pursuant to §§ $510.01-05; 2 conscrvancy district o appropeiata pursuant $§ 6101.01-.84;

* anda sanitary district to appropriate pursuant to 3 6115.04-79 of the Obio Hevised Code.

kkw&atué«mmmduﬂﬁmwmwuﬂcmmﬂwmt
exmiplete uniformity can be attalnad,
lrws&omughmhnbru:ﬁummntnut,mmouoUmm
Eminsat Domain Act (18564).
4 1 Nichols, Esninent Domala § 1.11 (3dod.1pu)
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required that a man’s property be wrested from him.® Since that time,
public use has become almost entirely a legislative or administrative
question,® This change in the judiciary’s role resulted partly from the
generzal acceptance of new ideas about the proper reiationship between
the judiciary and the other branches of sovernment. But also, the nced
{or public Iand has rapidly increased under the pressure of expanded
governmental services, urban renewal projects, and highway construc-
tion. As a result, the detérmination of public need has arguably become
too complex for the judicial process. AIthough the judiciary may no
longer be responsible for determining ‘when private property shall be
converted to public use, it still plays an important roie in the exercise
of eminent domaln, In the first place, the Ohio Constitution, like many
other state constitutions, requires that a land owner be justly compen-
sated for his properfy and that the amount of compensation be deter-
mined by & jury.” Thus, the courts are entrusted with the function of
ensuring that a land owner is paid just compensation for his property.
The courts have also been delegated the equally important function of
administering the transfer of title and possession from private persons
to the appropnaung agency. The performanm of this second funetion
by the courts is required because the exercise of cminent domain is
an involuntary transfer of property. While 4 voluntary transfer can
be administered by the partics themselves, the involuntary transfer
requires the intervention of the court te harmonize the competing in-
terestz of the parties, Both the function of aiministering the transfer
of title and possession and the function of ensuring just compensation
require balancing the interests of land ownprs and the public. “The
courts are responsible for striking the proper balance. -

The Junctions of the judiciary are carried out wilhin the frasmwe
work of an appropriadon proceeding prescrihéd by the iegislature, The
appropriation procedurus in existence prior to the effective date of the
recent Ohio act demonstrated that unfair and inellicient procedures
could vrevent the courts from properly performing their functions, An
cxaminazion of the state of the 1aw pr:or to tie pasqaﬂ( of the new et

3 \:c‘hlﬂ\ "I‘he \immng o! Tuific Lse in lhe Law m’ E-mnm T mm." Rt BL ‘L
Rev, 615 {1940).
L L o Jo l“'ﬂ'l N, :!?m-',---. teh (hla SR 100 N2 28 {10RL).
Sebpination of wlel oot ades nooe gueeee s brimarily a Iedsiative
e -'w. slifeet o review hy the courts wivn abused, and the determination of
e emizhilive vudy of that matter should not be revesscd except in instances
\\’hﬁr lmt'.h delermination is palably and manifestly arbitrary anrd incorrect,
Id, at 92, 100 NI2d at 231, See Comment, “The Public Use Limifalion on Emincat
Domain: An Advance Requicm,” 58 Yale L.J. 599 (1048),
T Obio Const, art. 1, § 10 and att. XTI, § 5.
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reveals the reasons for its enactment. The Ohio legislature had granted
the power of eminent domain to fifteen differént private and govern-
mental agencies.? The number and variety of anpropriation procedures
used by these agencies had multiplied haphazardly as the need for
public lands grew. At the time of the enwuneat of the Lnlivau A
there were fourteen separute, Cistng, wii il Wb by
which eminc:. demain could be excreised,” making it Gilicuic o wnu-
owners and appropriating agencies to know wheﬂzcr they were {ollow-
lng the correct procedure.™ Litigation over procedural technicalities .
was excessive, The number and vancty h:nde;ed the evaluation of tae -
ptocedures and encouraged their niisase, Eor these reasons the Ohio
Legislative Service Commission and the Eminent Domain Committee
of the Ohio Bur Association recognized the need for & uniform pro-
cedure which could be used whenever eminent domain was exercised
Furthermore, sentiment for reform was created by outdated procedures
which producci bottlenecks in important public projects and which
levied undue hardships on land owners?? "Fl':e recognition of the need
for uniformity and reform culminated in' the enactment of Ohio's
Uniform Emianent Domain Act, Whether the act permits the courts to
perform properly their functions of ensuring just compensaiion and
administering transfer oi title and possession is yet to be determined.

Since the fairness and efnc;ency of Ohio’s Un:farm Act are deter-

o

8 Ohio Legal Ceonter Instit, Refercnce Marual ;or Roal Estate Confeum m:
Eminent Domain 1.01 (1966).

# Ohio Legis, Serv, Comm’n Research Report ‘\To, 14, Eniinent Domain in Ohblo 4
{19358).

30 The Legishiive Service Commission conc!uded:‘ "tho’l Eminent demain law i
confusing cven lo the most expérienced lawyer because it consists of hundrods of sections
scatiered throughout the Rovised Codo 24 at 3. |

11 The (lile Legisiative Service Commnission recommended the adoption of a uniform

- procedure in ity rescarch report on the law of emident domain submitied in 1936,

Research Report No. I4, op. oft. supra note 9, at 15, Tﬁm eminent domain committee of
the Ohio Bar Assodation then Underlook the task of drafting the proposed bill and
urging its chactment. Kirkwood, op. di. sugrs note 3, al 2, Several other States have clso
recently ieit the need for a uniform procedure. Sce, 2., Kentucky Ressirch Comm'n,

_Rescarch Report No. 24, Eminent Donsain Procedure {1955} ; Joint State Gov't Comm'n,

Penasylvania Proposed Eminent Domain Law {1962) ; Virginia Advisocy Legis, Counil,
House Document Xo. 11, Revision of Ewminent Domain Laws (1961); Comment,
“Modurnizing linols Eminent Domain Procedures,” 48 Nw. UL, Rev. 434 {1953).

33 Ohio Legis. Serv. Comam'n, op. ¢it. sepra notg 9, at 13 Comment, “Eminent
Damain: Corduroy Read ts Ohio's Super Highways, 9 W. Ras, L. Rov, 487 (1958), For

eamples of tho recomt movement for m’omino!ha‘shlulu the articles and pamphicts
dted in note 13, supro. Sea also California Law Reviﬁon;Comm‘n,Pmﬁgn and Passage
of Titk in Eminent Domain Procssdings (1960); Eighway Researth Board, Special
Report No, 31, Condemnation of Property for Highway Purposes (1958).
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mined by balancing the competing interests of landowners and appro-
priating agencies, it is important that these interests be understood,
If either party is able to use the proceeding as a club to coerce an
unjust settlement, the purpose of the proceeding is defeated. Likewise,
neither party should be afforded an unfair advantage in presenting its
case to the jury. The appropriation agency is interested in immediate
possession of the property so that it can begin improving and using
the property without the delay caused by litigation. Owners, on the
other hand, want adequate time to relocate. The agency secks to min-
imize the cost of appropriation, while the landowner gencrally feels
that the agency’s offers are wholly inadequate. The task confronting
the draftsmon of the Ohic act was to blend thesc competing interests
into a fair and efficient proceeding.

The Ohio Constitution provided the mundation upon which the
act was built, The constitution requires that compensation be assessed
by & jury.'® Therefore, one objective of the act is to provide pro-
cedures which will incrense ihe probability of a fair and just assess-
" ment, The constitution also places restrictions upon the time at which

the property can be transierred to the apprppriating agency.™ Except
for two specificd instances, compensation must be assessed by a jury
and paid or secured by deposit before the ageacy may take possession
of the property. An agency may take possession before trial only when -
the property is “taken in time of war or other public exigency, impera-
tively requiring its immediate seizure or for the purpose of making
or repairing roads which shail be open to the public without charge,™®
There{ore, a srcond objective of the Uniform Act is to transfer prop—
erty te the appropriating, agency as quickly: as the constitution and a
{air consideration of the owner’s interesiz will permit. The succeeding
panwraphs will exangm the provisions of the act relating 1o transfer
of title and possession and wili suggest an iterpretation of those pro-
~ visions which will be consistent with the olijectives of the act.

1I. Touaz, CoNDITIONS, AND EXTENT 0r PossessioN

i The voluntary transfer of property by sale or gift is & relatively

simple operation Lecause it is based upon the mutual 2sreement of

the parties, But 2 transfer pursuant t¢ an exercise of eminent domaja

is more complex because it is an involuntary transier carried out

within the framework of a judicial proceeding. The complexity is

enhanced by the necessity of balancing the agency’s need for imme-
33 Chio Comst. art, 1, § 19 and =rt, XIII, § 5. ‘

14 Ohio Const, art. 1, § 19 and art, XIII, § 5.
13 Ohio Const, art, 1, § 19,




®

PENERESESE o o L4

1666) NOTZS 520

diate possession against the owner’s need for a reasonable time to
relocate. The first questions which will be considered are at what time,
upon what conditions, and to what extent may an appropriating agency
1ake possession of property under the Uniform Act,

A, Preliminary Surveys

An appronr;..‘ iun proceeding is commerced when an arency files
a petition in the common plEas or predie coucl of e Culihgy WalTe
the land i3 siteated.’® The first question conridered is to what extent -
the agency can enter upon the hand helore it files its petition. Olten
the agency necds to make surveys for the preparation of plans and
appraisals for use in negotiations with the owner. Can entries be made
for these pumoses hefore the appropriution procecding is {ormally
commenced? Section 163.03 provides that if the agency gives the re-
quired notice, its entry for such purposes will not constitute & trespass,
Nevertheless, it must reimburse the owner for any actuel damage
caused by the entry. If the agency and owner are unable to agree upon
the amount of damages, the owner may seek to recover his losses in
a separate action. This right to make preliminary surveys is valuable
to the agency, but the courts should not permit it to be abused. The
landowner should be permitted as much privacy as the public interest
will permit.}” Eence, he should be able to recover damages for trespass
if he is not given proper notice or if the entty is unneccssary. This
interpretation of section 163.03 conforms with the rule that a statute
in derogation of personal or property rights should be strictly con-
strued.!® Furthermore, the agency should not be permitted to leave its
equipment on the Jangd any longer than is necessary to accomplish a
purpose permitted by the statute, Arguably, such action would con-
stitute a temporary taking.”® Ii there is a taking, the constitution re-
quires that the owner be’ compensated “ If section 163.03 were con-
strued to limit a landdwner’s right to be compensated for a taking,
it would violaté the constitution®

B_. Tmmediatc Posscssion

‘The next question considered is how soon after it files its petition
may the agency take possession of the property. The Uniform Act
incorporates the restrictions upon immediate possession coniained in

12 Ohic Rev, Code Ann. §§ 163,0:(B) and 03 (Pngc Supp. 1945,

I7 Ohio Legis. Secv. Comm™n, 0. cit, fupra note 9, at 9.

18 50 Am. Jur, Stasubes §§ 399, 400 {1044).

1% Schncider v. Brown, 33 Ohio App. 269, 169 N.B, 307 {1929)

20 Ohio Const. art. I, § 19 and avt. XIIJ, § S.

21 Miami Conservancy Dist. v. Bowers, 100 Ohio St. 317, 125 N.E. 875 (2919).
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the constitution.” Thus, section 163,06 permits the agency to take pos-
session before trial only when land is imperatively needed in time of
war or other public exigency or when it is taken for the purpose of
making or repairing roads open tw the public without charge. In all
other situations the agency may not take possession until compensa-
tion has been assessed by the jury, the ambunt of the verdict has been
paid to the owner or deposited with tle cpurt, and an order granting
possession to the agency has been ertered by the court.™

Even if an agency is permitted by he constitution to take imme-
diate possessiox, it may not do so until it has complied with the re
quirements of section 163.06. The first requirement is that the agency
must file a declaration of intention with its petition. The purpose of
the declaration is to give the court and the owuer notice of the agency’s
desire to take immoediate possession. If the agency does not desire
immediate possession it need not file a declaration. But if it does file,
it should be bound by its manifestation of intention.”® The owner
should be entitled to know what the agency intends and to rely upon
its manifestations of intention so that he ¢an adjust his relocation plans
accordingly. Aithough section 163.06(B) -expiessly provides for the
filing of a declaration in the case of a taking {or the purpose of making
or repairing roads, section 163.06(A) fails'to mention the declaration
in the case of & takmg in time of war or other public exigency. Since
the reasons for fling a declaration are equaily persuasive in both cases,
the failure to mention the declaration in the latter instance was un.
doubtediy a legislative oversight.™ A declaration should be required
whenever an agency takes immiediate possession.

22 Ohio Const. art;:I, § 19 and art, XIS, § 5.
2 Ohio Rev. Code Ane, § 163.15 (Page Supp. 1965).

2 For example, § 16321 provides that if an rgesey abandons the proceedings it Is
Hable for such amounts of witness fces, attorney fous, nad other aclual cxpanses as the
couri decms just, Argeably, other actoal expenses could includs peimbursmient for
relocation costs made in zeliance upon the agency’s feclaration of intention, Smith v,
Erie Rd. Co,, 134 Ohio St 138, 16 NE2d 310 {19333, recopnized that reeovery for
damages resplting from an abandoament might be Perm:ucd if a wrengful act and
resviting injury were shown, The California Code prrmiis the court to prohibit abandon-
ment §f o party’s posiion has substantially and detrimentaly chanped i justifinble
zeliance upon Lhe procecdings, Cal. Civ, Proc, Code 1255a(b) (West Supn. 1965},

25 This intefpredation is supporied by an analysis of related sections which indicate
that a shecluration of intention must be Hled in order for an agency to obiain default

e lgeennt, Sy ol L0 pravides for delasit judgmcn?x in the xmount of the deposiy as
24 orth o thee setition, Sinee § 16305 does not requive: this amount o be set forih in the
petinn, wnd siine § 16432 clearly indicntes that it should not be sot forth in the petiton

becuse of its possible misuse by the jury, § 16300 is bbyivusly referring to the amount
required 1o be sot forth in the decluration of intention,
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After it files its declaration of intention, the agency must comply
with two other requirements before it may take immediale possession
under section 163.06. It is required to deposit with the court an amount
which it considers to be just compensation for the property™ The
purpose of requiring a depaosit is to provide immediate compensation
which the owner caa withdraw and use to finance the ¢ost of his rclo-
cation, The amount withdrawn is detlucted from the amount of the
final verdict. In order to protect the agency against possible loss if the
deposit should éxceed the amount of the verdict, the act provides that
the land owner may not withdraw more than eighty per cent of the
deposit.™ It would seem that in addition the landowner should he
protected zmainst the possibility of ah unreasonably small deposit,®
The purpose of requiriny a deposit would be defeated if an agency
could take possession alter making 3 mominal deposit. Thercfore, a
court should refuse to enter an order granting possession to the agency
if it finds that the deposit was not a ‘reasonabie and good faith esti-
rate of just campensation. This interpretation of the court’s power s
supported by the angusge of the 5tatutt. Section 163.06 provides that
the deposit shall be the value of the property as determined by the
agency. On the one hand, this seciion seems to require that the value
of the property be deposlted On the other hand, it seems to give the
" agency the right to determine the amount, Consxder'ng the sgency’s
interest in a minimal determihation, there is sufficient ambiguity in
the provision to permit the courts to construe it to mean that the
agency shall make the injtial deterrrination oi- walue subject to the
povwer of the court to deny the right of immediate possession if the
amount deposited is not a good faith and reasonable estimate of walue.
This interpretation is supported by ded%xons construing section 258(a)
of the United States Code™

The final requirement for 1mfnedlate possessmn under section
163.06 is the court’s entry of an order of possession. Although section
163.06 does not expressly make a court order a prerequisite to pos-

; ¥

2 According o the Janguage of e stalute, which is based on prior case law, just
compensation includes the value of the property aken plus the damages, if any, to the
sesidue. Dumages to the residuc arse when therg is 2 taking of part of a larger parcel.
The jury is asked to delermine the shrinkage In: value ie the remainder used by the
partial taking. 1 Richards and Knepper, Ohio J'Ld.icml Conv¥eyances and Eminent Domain,
§% 746-48 (1560}.

27 Ohig Rev. Code Ann, § 263.06(C) (Page $upp. 1955).

%8 Severai other states afford this protection to the owner, Sce, e.g., Cal. Civ. Proc.
Code 1243.5 (West Supp. 1965); IU. Anm. Stat. tit, 47, § 2.2 (Emith-Hued Supp. 1965).

0 United States v. 51.6 Acres of Lind, 147 [F. Supp. 356 (EDXN.Y, 1956); United
States v, 48,752.77 Aczes of Land, 56 F. Supp. 563 (D, Neb, 1043),
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session, section 163.15 provides that when an agency is entitled to
possession the court shall enter an order to such effect upon the record,
and, if necessary, process shall be issued to place the agency in pos-
session, For the reasons hereafter mentioned, the date of the agency’s
right to possession should be fixed by court order. Therefore, section
163.15 should be construed to require that an order of possession be
entered before immediate possession may be taken under section
163.06. Before granting the order, the court should determine if the
agency is in fact entitled to immediate possession. The court may find
that immediate possession is not allowed by the coostitution. The
agency may have failed to file a declaration of intention with its peti-
tion, or its deposit may not have been 2 reasonable and good faith
estimate of value. If a court should refuse to consider these quéstions,
great harm could be inflicted upon the gwner by an agency’s unlawful
entry upon his land. Both the landowner and the agency are protected
if the court considers these questions before entering an order granting
possession to the agency.® When detérmining whether an order of
possession should be granted, the court should also consider whother
immediate possession would cause undug bardship to the owner, It may
be apparent that the agency's right to posscssion should be postponed
for several weeks while the owner has an opportunity to locate else-
where. An obvious purpose of the act is to preclude either party from
obtaining an unfair ‘advantage in negotiations. The courts should not
permit an agency to use its right of possession to compel the owner
to concede to an unjust scttlement. A liberal interpretation of the
courts’ discretion would further the oh;ecuves of the act.

C. Stmczurcs

Even though an agency is permitted by the constitution to take
immediate possession and even though it has complied with the three
requircments of section 163.06, the extent of the agency’s right to pos-
session may be limited. This limitation relates to the right to take
immedinte possession of struciures situated on the land. Section 163.06
{3) provides that an agency appropriating property for the purpose
of making or repairing roads may take possession and remove struc-
tures sixty days after service of summons upon the lard owner.
Althwonah section 163.06(A) does not permit immedinte possession of
svuctures inoany uli vr situation, section 719.33 allows for possession

— [

an u iter states bave m.ure, eXpress prow-‘-lon Eor a heating to determine i an agency
is ealitled to Immedinie possession, Sco, eg., Cal. Cu. Proc. Cede § 12435 {West Supp.
1965); T Ann. Stt, b, 47, § 23 (Smith-1Turd Supp. $9683; Pa. Stat. Ann, tit. 26.
§ 1306 (Supp. 1965); Va. Code Ann, § 25-34.17 {1064).
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of structures six months alter service where land is token by munici-
palities for urban renewal projects. Since section 163.02 provides that
“all appropriations of real property, except as otherwise authorized by
this section, shall be made pursuznt o sections 163.01 to section
163.22,” it is apparent that section 719.33 was overlooked by the
draftsmen of the act. In order to avoid defeating legislative intent,
courts should permit immediate possession of slructures puruuni to
section 719.33 until the coniiict is resolved by anopiae i guni. o™

The Uniform Act’s special treatment of structures is based on
two reasons which require further examination. The first reason is that
the azency’s possession or removal of structures before trial Interferes
with the valuation of the property. A party is ordinarily entitled to
have the jury view the premises. It is felt that if the jury can view the
premises with the structures still intact, it is ‘more likcly to reach a
just verdict.™ Thus, structures may be removed before trial only in
the case of road and urban renewal projects. Moreover, in these two
cases, an claborate procedure is provided for preserving evidence of
the structures’ value. Section 163.06 provides that upon motion of the
agency the court shull have appreisals made, shall cause pictures to
be taken, and shall comnile a complete deseription of 1. © - dres.
It would scem that i the agency attempted to take po vl -l
structures without first filing the motion, its entry would be unlawiul,
The procedure was clearly designed for the protection of buth paries.
Tts purpose was to provide a substitute for a party’s right to huve the
jury view the premises with the structures intiict. Since neither party
is intended to gain an unfair advantage from the removal ol struciures
before trial, the precedure should be construed to be a prerequisite to
imamediate possession of structures. It may seem curious that the Ohlo
act places so much importance upon the jury’s view of the premises
since the Ohio courts have long held that the view is npt evidence in
the case.® Arguably, however, the recuired data helps the jury under-
stand the testimony of expert witnesses. If it does, the cost of the

- 3 Correclive legisiation may be unmecessary for two. reasons, First, § 71933 may
be unconsiitutional. Whether an wrbaa rencwal project constitules 2 public cxdgency
withis the meaning of artide I, § 19 is apparently an unscitled constitutional yuestion,
Second, the act is not effective after Novemiber 1, 1970, 130 Ohio Laws 1780 {1963).

32 In re Appropriation for Highway Purposes, 90 Obio App, 471, 107 N.E.2d 387
(1951}. Sec Dufiey, “Condexanation of Structures,” 16 Ohio St L.j. 462 {1955) ; Comment,
“Eminent Domain; Cordurey Read to Ohic’s Super Higivways," 3 W. Res, L. Rev. 457 .
(19583.

33 Zanesville, Marictta & Parkersbury Rd. v, Bolen, 76 Ohio St. 376, 81 N.E. 81
(1907). g
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procedure is justified, But if neither party plans to use the data in its
presentation to the jury, the prdcedure should be waivable by mutual
consent.

The second reason for the special treatrient of structures is that
the land owner needs a reasonable time to relocate his home cor busi-
ness. There is o distinciion between permitting an agency to take
immediate possession of the land and permitting it to take immediate
possession of the structures upon the land While the agency’s imme-
diate possession of the land surroun<ing the structures may be annoy-
ing to the owner, the public interest arguably requires that he bear
the apnoyance. But if he were additionally required to cvacuate the
structures immediately, he would be {orced to move :is home or busi-
ness at & moment’s notice. The existence of such a threat would place
the owner at a distinct disadvantage in negotistions, For this rcason
the act recognizes the owner’s need for a.reasonable time to relocate
by postponing the 2gency’s right to take possession of structures. Only
when ;and is taken for roads or urban renewal projects may structures
be taken before trial, In both of these cases the statute should be
interpreted to permit the owner adeguate time to relocate. Section
719.33 provides that the agency shall not take possession of land and
structures until six months alter service, But section 163.06{B) grants
the agency the power to take immediate ppssession of both land and
structures. It also provides, however, that the owner shzall vacate the
structures within sixty days. In order to stiike 2 just balance between
the agency’s interest in jmmediate possession and the owner’s interest
in a reasonable time for relocation; section: 163 Oﬁ(B) shovld be con-
strued to posiponc the agency’s right to mke posscsmon of the strue-
tures for sixty days.

A problem is raised by permitting the awency to tzke possession
of the Iand and at the same time posiponing its right to take possession
of the structures. At what point does the agency’s right to the land
contlict with the owner’s right to the structures® If the reasons for the
separale treatment of land and structures are considered, it would seem

© that the agency should be permitted to do anything it wishes with the
" land so0 Jong as it doesn’t substantially interfere with the owner’s right

to maintain his home or busincss on the promises during tie relocation
period, Tt is sugeested (hat upon motion pf cither party the courts

_should determine what constitutes substantial interfercnce, In this

mannet a just balance can be found between the agency’s desire {or
immediate possession and ihe owner’s need for a reasonable time to
reiocate.
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111, CoxNszQUENCES or TAKING I0S5E5SION

The next question consicered is what are the consequences of the
agency’s taking possession. This question raises the crucial problem of
determining what event establishes the date of taking. Establishment
of the date of taking 1; 1mno*tam_ for several reasons: first, secticn
163.21 provides 1han i the Givaoy S0 EREA Pmeca i D b ey 0l
abandon the procesdings. Second, s on 183,07 oV ws i Saoa
an agency tokes passcssiun Lutvre trial, inlerest oo AL RAIL O Lhe
verdict whick was not withdrawable runs from the date of taking.
Third, sections 319.20 and 319.201 provide that taxes shall be appor-
tioned a3 of the dote ownership is transferred. Fourth, case law prior
to the act established the rule that if possession is taken before trial,
the property is valued as of the date of taking. “The problem is to
choose an ascertainable date of taking which is consistent with the
purposes of the act.

A. Date of Toking Before Trial

According to case law prior to the act,; the date of taking is the
date of trial unless possession is taken before trisl.™ "the iirst question
considercd will be what event establishes possession before trial under
the new law. Case law prior to the act indicated that a taking may
occur in either of two situations: first, an entry upon the land which
manifests an intent to exercise dnminion over the property,™ or second,
an eniry upon the land which constitutes a substantial mterference
with the owner’s right to use and enjoy the praperty.*® In either siw-
ation 2 physical entry is required. But the characterization of a par-
ticular entry as a taking often involves a difficult factusl determina-
tion, This difiiculty is compounded under the Uniform Act because
section 153.03 permits the agency to enter for the purpose of making
surveys, sourdings, drillings, appraisals, and examinations. 'The policy
behind the law of conveyancing would seem to require that a transfer
of property be evidenced by a more formal and definitive event. An
"event which maets these objections to the prior case law rule is the
entry on the record of the court order granting possession to the
agency.® It is clear that by obtaining the order, the agency manifests
an intent to take dominion and substantially interferes with the owner’s

3 Director of Highways v, Olrich, & Ohio St. 2d 10, 213 N.E2d 813 {(1066).

33 Cincinnati v, Smaltwood, 106 Ohia App. 494, N.E.2d 310 (1958).

36 Director of Highways v. Joscph Evans Yeo Cocam Co., 167 Ohio St. 463, 150
N.E.24d 30 (1958); Civy of Norwood v, Sheen, 125 Ohlo St, 482, 186 N.E, 102 (1933).

37 Qhic Rov. Code Ann. § 16315 (Page Supp. 1945).
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right to use and enjoy the property.™ After the order has been entered
by the court, he no Ionger has any legal right to possession. He can
be lawfuily evicted at a moment’s notice. After that it can no longer
realistically be said that he has any dominion or contro} over the prop-
erty.® For these reasens the courts should hold that the date of taking
before trial} is established by the court vrder granting possession to the
agency. Therefore, afier that date the agency should not be permitted
to abandon the proceedings.”® Moreover, interest should commence,™
taxes should be apportioned.* and the date of valvation should ordi~
narily be established as of that ate®

The above analysis raises a problmn which requires {urther con-
sideration. How can Jm order granting possessxcn to the lands estab-
lisl the date of taking If the owner retains the right to remain in the
structures? If title vests in the agency at the date of the order of pos-
session, it would seem that an occupant of the structures after that
date should be iable for rent.* A solution to this problem is reached
by baiancing the agency’s interest in immediate possession against the
owner’s interest in a reasonable per:od for relocation. Arguably, the
act mives the Jand owner a tenancy in the structures at the agency’s
expense during the relocation period. By excusing the payment of rent,

5B In re Appropriation for Hizhway Purpesed, 90 Ohio App. 471, 104 NE.2d4 186
(1951), held that filing of a resolution and ﬁnr‘mg’ by the dircetor of bighways did not
fix the date of iaking A resolution und finding| roquired by section 551001 shiould,
however, be Fstinguished frem the declaration of intention required by § 16306, The
fmmer it used both to initiate the proceedings and to permit immediate possession, The
Tatter ix used salely for the purpose of monifesting an intendion (o take itamediate
possesdion, Unlike the reselution and finding the ‘dectaration of intention need not be
filed i e apeaey does not dosite immediate posession. .

3 Sev Cabilornia Law Xevision Comm'n, op, ¢ff, supra nole 12, nt B45:

1f the condap'mur fails 10 take physicad pissessinn alter ohilaining an order

of immediate possession, the orcer itself 18 an ¢ffective block to the owner's use

of the property. Since the contemnor may at any time thereafter enler upon and

use the praperly, the cloud that hangs ‘over the property clearly prevents the

condlemner {rom doing anylhing with if, It 1; an exaggeration to say that he

=2l wiwns the property.

¢ Ohio Kev. Cotle Ann. § 16321 {Page Supp. 19653,

11 Ohio Rev, Code Ann, § 163,17 (Page Supn, 1963).

12 Ohje Rev, Code Ann, § 319.20, .20 (Page Supp. 1965).

4% Director of Highways v, Olrich, rupro noic 34, reafiicmed the established e law
rule et e nraperty bsovalued ns of the date of trial unless possession is taken peior

Core. o, ol terg ey T e circunetanees when the 'date of valvation should not coincide
withs e date of taking, City of Cleveland v, Carcious, 118 Ohie App, 525, 190 N.E.2d
52 (1963).

_ 4% The Xlinois act permits o court upon 2 finding of undue hardship 1o postpone the
agency’s right to take possession, But the owmer 3 required to pay a reasopable rental
while be remains on the premises. I Ann, Stal 6t 47, § 2.3 (Smith-Hurd Supp. 1965).
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the act affords the owner somé coninensation for the expense wied hard-
ship of relocation.® During the land owner's tenancy, i Lgeacy s
the right to proceed with its project so long as it doesn’t substantially
interfere with the owner’s right to maintain his home or business upon
the premisces during the relocation perivd. The enlry of a Cuane sivwe
of possession should constitute a takiny subject 10 e wARNCY jifkuicl
by the 2ct to the land owner.

B. Date of Taking at Time of Trial

Next 10 be considered is the case law rule that if there i no prios
taking, the taking occurs at ihe time of trial*® The consiiution ex-
pressly provides that excont in the two instances whore immeuiste
possession is expressly allowed, property may not be taken until com-
pensation is first paid or securcd by deposit.®® Thercfore, the case law
rule conllicts with the language of the constitution since compensation
is ordinarily not paid or deposited with the court until some time after
the trial. But cside from its constitutional infirmities, the case Iaw rule
seems incempatible with section 163.15 of the Uniform Act. That sec-
tion provides that the agency shall have no right to take possession
until after it either pays the amount of the award to the owner ot
deposits it with the court. Payment need not cccur until months after
the trial. In fact possession by the agency might never occur because
section 163.21 permits the agency to abandon the proceedings up to
ninety days after judgment. If the case¢ law rule ware applied to the
Uniform Act, the vesting of title to the property would have no rela-
tion to the right of possession. Taxes wouid be apporiioned as of the
date of trial even though the agency might not take possession until
three months later. For these reasons it is clear that if the case law
rule is followed under the Uniform Act, it will be based upon a fiction.
In a realistic sense, the taking does not occur until the agency has the
right to take possession of the property.

A closer examination of the cases enunciating the rule reveals
why the date of taking was fixed ot the time of trial. These cases were
concerned with the date on which the property should be valued.*®

4% The tradifional rules for arriving at just compensation fail to recogrize muny
losses caused to the awoor by an cxercise of eminent doisain, Comnment, *Eminent Domain
in an Ape of Redevelopment: Incidenial Losses,” 67 Wale L.J. 61 {1987},

46 Direcior of Highways v. Olrich, sugro note 34,

47 Objo Const, art. I, § 19 aud art, XX, § 5,

%€ Dircctor of Highways v. Olrich, suprs noio 34; Director of Highways v. Joseph
Evans Iee Cream Co., supra note 35; Nichols v. City of Cleveland, 104 Ohiu St. 19, 138
N.R. 201 (1922); Board of Educ, v. Hucht, 102 Chio App. 521, 130 N.E.2d 107 {155%);

In re Approprintion of Easement for Highway Purpose,, %0 Ohio App. 471, 107 N.22d
387 {1951).
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The jury must valve the property as of a certain date. The valuation
date is Important because it determines which party raust bear casualty
losses. It also establishes for what improvements the owner may be
compensated. Furthermore, ‘luctuations in market price are fixed as
of the date of valuation. There are sound reasons for making the trial
the date of valuation. In the first place, this is the date at which the
jury views the premises, and it can be argued that the property should
be valued as of the date it is examined by the jury.” Furthermore,
expediency would seem to require that the property be valved no later
than the time of trizl, Otherwise the jury would be compelied to spec-
ulate on the future value of the property. What if there were o casualty
loss after trial but before the date of valuation, or the owner added
an improvement? What if the real esta.te market suddenly collapsed?
None of these factors would have been: considered by the jury. Argu-
ably, a new trial would be necessary. In order to avoid this difficulty,
_the date of valuation should continue to be fixed no later than the time
of trial. But this does not mean that the taking must occur at the time
of trial. Although prior to the act the icourts gencrally assumed that
the dote of valuation and the date of taking were inveparable, there
is no reason why the two dates must coincide under the Uniform Act.
Under the act there is clearly no taking until the court enters an order
granting possession to the agency.” This may not occur uniil long after
the trial. Nonetheless very practical reasons require that the date of
valuation be fixed no later than the date of wrial. The couris should
recoznize that the two Cates are brsed on dilferent considerations. An
appropriation proccedings serves two functions. One function is to en-
sure that the owner recelves just compensation. The date of valuation
reiates to this function. A szparate funclion is to administer the trass-
fer of titie and posscssion from the owner to the appropriating agency.
The date of taking relaies to this secontl function. The determination
of cach date should be based on different considerations. The date of
weking should be estabiished when the right of pessession to the prop-
erty is transferred to the agency, but the transier of possession is just
one of many {actors wiich should be cr.ns;ncrcu in establishing a fair
and expeuicnt date of vajuation. :

C. Date of Valnation

The failure of the couris to recognize that the date of valuation
need not coincide witn the date of laking has resulted in injustices
 and unclear analyses of cases, The reasoning of two Ohio cases will

L ore Anoropeintion for ThHetway Dumposcs, swpre note 48,
U (Do Rev, Code Ann. § 163,15 (Page Supp. 19657,
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be compared to illustrate the problem. In both Alron v. Alexander™
and City of Cleveland ». Carcione,” the jury was asked to value a
building which, as of the date of trial, was situated in the midst of a
desolate urban renewal project. The building was dilapidated and had
been 1a¢ victim of vandalism. When the urban renewnl aroicc: was
commenced, the building swod In the midst of a busy wels.bosnuod,
At that time it was occupied and reasonably maintained. But in bolh
cases the jury was instriucted to volue the property as of the date of
trial. In accordance with a long established rule of valuation, the jury
was also told that the property should be valued as if the urban re-
newal project bad never been commenced® In each ecase the trial
court was requested to permit the jury to view the premises. Both
Carcione and Alexander held that despite the apparent mandatory
language of the statute, the trial court had ppwer to deny a regquest
that the jury view the premises. The divergent reasoning of the two
decisions illustrates the difticulty courts have had in separating the
date of taking and the date of valuation. In Alezander the supreme
court reafiirmed the traditional sule that the proverty should be valued
as of the time of trial since that was the date of taking, but held that
a trial court could refuse to grant a recuest that the jury view the
premises if -that view would be prejudicial to'the owner. The covrt’s
application of the traditional rule in Alexender was based upon a fic-
tion. The reason for saying that the date of taking occurs at the time
of trial is that there are practical reasons for fixing the daie of vnlua-
tion at the time of trial and it is assumed that the date of taking must
coincide with the date of valuation. But by denying the jury a view
of the premises, the court removed the reason for valuing the property
at the time of triul. Therefore, there was no veason why the taking
must occur at the time of trial. The reasoning of the court of appeals
in Carcionc is more persuasive. The court held that due to the circum-
stances of the case the pronerty should be valued at a date just prior
to the initiation of the urban renewal project. It recognized the rule
that property is valued ai the time of trial, bnt then stated:

However, the application of *hat vuke of Tow mny result in an award
of compensziion to the owner of ihe property appropriated, which
is unreasonable and unjust under unuseal facts and circumstances,
as are present at bar, Under such circumskinces, the time as of
which the valiztion of the pronerty should hé made must comport
with the peculiar facts and circunistances of the case so as to assure

81 5 Ohio St. 2d 75, 214 N.E.2d 89 (19663,
52 Suprg note 3.
£ Nichols v. Ty of Cleveland, supra nots 48,
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the owner of the property cempensation in money which is just as -
contemplated by the constitution of Ohio.

The reasoning of Carciong represented a breakthrough in judicial
thought and its application shou!ld be extended. In contrast the reason-
ing of ‘e Ohio Supreme Court’s recent decision in Director of High- .
ways v. Olrick,™ which reaffirmed the traditional rule, seems obiivious
to the rvenl considerations involved in fixing the date of valuation. It
is most unforiuncte that in Olrich the court limited the Cercione rea-
soning to its facts.

In factuai sitwvations like Carcione, Olrick, and Alexander, the
reasoning 3{ the suprems court is ux}sa.tisfa.ctory for several reasons:
{1) A practical reason for valuing the property as of the time of trial
is that the jury views the premises at that date. But if the jury is not
permitted to view the premises because the view would be prejudicial
to the owner, what reason remains for valuing the property as of that
date? (2) It is impractical to ask expert witnesses and jurors to value
property situated in the midst of a neighborhood which has been de-
molished by a public project as if the project had never been initiated.
Value is based to a large extent upon the reighborhood surrounding
the properiy. If a neighborhood hds been destroyed by the public
project, the jurors and expert witaesses are compelled to guess what
the neighborhood would have been ﬁike and how the property could
have been used if there had been no project. Just compensation should
not be based upon mere conjecture.  {3) If the property is valued at
the date of trial, the owner is compsiled to bear the increased risk of
vandalism and other casualty losses ¢aused by the urban renewal proj-
cct. This seemingly conflicts with the ruie that the property should be
valued as if the project had never been commenced. (4) In order to
receive just compensation, the ewner must make expenditures to pro-
tect, maintain, and improve structures which no longer serve any use-
ful social function. This is economically indefensible. (5) The language
of articie 1, section 19 of the Ohic Constitution and section 163.15 of
the Uniform Act indicate that the agency may not lawfully take pos-
. session until after compensation is paid to the owner or secured by
deposit with the court. Therciore, meither the constitution nor the
statute manifests an intent that the taking must occur at the time of
trial,®™ In fact. an eatircly different intent is manifested. For these
reasoms it shouid be recognized that the dete of valuation need not
cvincide with the date of taking, Nor does the ¢~ of valuation have

5t Supra hotc . : -
58 Direclor of Hishways v. Olrich, .mpm: note 34, The sapreme court supgested in
Drich hat the traditional rule is based on constiiutional and legislative intent.
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1o be fixed at the tme of wial. It should be bhased on considerations of
fairness and expediency. The rule requiring valuation at the daw of
trial should be no more sacred than the practical considerations upon
which it is based.

CoNCLUSION

The functions of the coutz In an approvristion proceeding are
1o ensure that the owner rece ... -1 connensation and to administer
the involuninry transfer of title and posscssion from the owner to the
appropriatl..  suency. Those provisions of che new Lminent Domain
Act which rewae 0 the transier of title and posscssion should be inter-
nreted (o strike a just balance between the agency’s interest in frnme-
diate possession and the owner’s need for a reakonable time to relocate,
U0 either party s permitted to use the proceeding as a club to coerce
an unjust settlenient, the purpose of the act is defeated, The Uniform
Act should also be used as a basis for clariiying present case law
relating to the date of tiking and the date of valuation. If properly
interpreted, the act should effect a vast improvement in the eminent
domain law of Ohio. :
Frederick J, Milligan, Jr.
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ILLINOIS PROVISIONS O DMMEDIATE POSSESSION

§ 2.1 Motlon for taking—Contonts

In nny proceeding nnder the provistons of this Act by the State of Ilinola
tor the nequlaltion of land or interests thereln for highway pnrposes {other
then tol: highways or toll facillties) the petitioncs, at nny time after the
petitlon has been Mled and before judgment $& entersdd in the procceding, may
file & written motion requesting that, Immediately or at some zpecifiod later
date, the petittoner either be veated with the fee simple title for such lcasor
estate, Interest or easement, as wmay be reguired) to the renl preperty, or
gpecifiod portlon thercof, which is the aubject of the procecding, and be an-
thorized to toke possesalon of and use such property; or only he authorlzed
to take passcesion of and to use such property, ! steh possesslon mxt use,
without the westing of tltle, are sulflelent to permit e petitloner to proceed
with the projeet untll thw Anal aseertalnment of compensation; provided,
bowever, that no Iuml or faterests therein »ow or henreafter nwned, leased,
controlied or operated and used by, or necesaary for the actual operation of,
any common carrler engaged in interstste pommerce, or any other publie
utllity subject to the Jurisdletion of the Ilinols Commerce ‘Commisslon,
ahall be taken or appropriated hereunder hy the State of Iilnois withoot
firat seeuring the approval of such Commission. The motion for taking shnll
state: {n) an aceurate description of the property to which the motlon relates
and the estate or interest sought to be acquired thereln: (b the formailly
adopted schedule or plan of aperation for the exccutlon of the petltioner’s
project: {¢) the situntlion of the property to which the motion relatea, with

. respeet to such schedule or plan: {d) tho neeessity for teking such property .

in the manner requested In the moticn; and {e), {f the propevty to be tuken
al:all be owned, controlled or operated and used by, or necessary for
the metual oparation of, any Interstate commmon carrior or other pubtle utDity
subject to the jurisdiction of tha Illinois Commerce Commisaion, a stotement
to the effect that the approvel of such proposed talking has been securcd from
suck Commission, and attaching to such motlon & cettified cony of the order
of auch Comminsion granting mach approval, If the schadule or pixn of oper-
atton 18 not set forth fully ha the motion, a copy of such achednle or plan
shall o sitached to the motlon, 1872, Aprll 10, Xaws 1871-72, p, 402, § 21,
ndded 1087, July 1%, Lawse 1067, p. 2003, § 1.

Law Review Comraentarie Lanan vislona deaigned to mect
Titinala  “qulck ta.ldnx" amendment. chan el e econditiona, gi‘urmondmn.

3968 Law Forom 33 Denz, 1963 Law Forum 34
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Timinant Domun E=18T. cacdin nunnl.nt 1o 1 o!
C.I1.H. Eminent Domain § 221, this I.}u othu trinl
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violate provislon of Conat, art. 3, § 1 In sminent domain drocesding, where
that property shall not be talien In stete Ated motion for Immedists vost~
damaged for public upe wlzhont mr. Ine of title porsusnt to this scction,
eompenantlon. 1d. svidence snstained finding that requires

Section 1 ot avg. of this chlptal' monla of qulck-iaking valalmm o};:g

vkilm.' for the prompt veating of t!r.!a becn met, Department o
land under cmlmnt domain powar and mdu. v, Dn:ll.. i Ilhza 217, 146
an depoait of 125% of preibninary find- N E24 &
:1:?;“ uo":ﬁt mmponu%zl?]n. thltmln ;mmn- 5, Rew;ﬂ.
nnl on greun: e 8 Incoms It wis not an abuse of dizerction to
pleto |¢E|B|H‘l|0h which unlawfuily del- peankt jory o view rondemned  fan,
eﬁilﬂfi legislniive power becmn of B ik aiaté had tnken possession of W=
al Eki‘-‘d Inck of ‘lmi\dnrd‘u Aseertaln  gop vpadck-taka” pravistona of Enilnent
nocosalty ofi utillzing  “guick-1aking™ Dgmain Act and which had been bns

provision. I pmwd prior to thme (hat it was viewed

2. Purpose of procesdings by jury.  Depariment of Pable Workﬂ
Proceoding under sectlon @ ot seq. of and nuhdlmm \r Nenunerko, 1563, 29 il

thia chaplter iy o nromdh'lg vdtbln & 20 40, 1uR NI. §77.

procosding and tts p urposs is to Rodord d !n.ned that the triat court

Mace poasassion l.nd titlo l;n the atxte Dproperly refrained from making any -
prior w a fine} determination of jtat pdrtionment of condemnation award ba-

camponsation whils proteciing the {nter- 1ween landlozd and 1eannts,  Depart-
eat of mndo\vnera. partment of Pub- ment of Publie Works and Buﬂdlnmt h 3
e Warks v, Dust, 19 1. Flrst Nat ok of Highland Purk, 1963,
2d 217, lﬁG N E.zd 36, . 25 1M.23 365, 188 N E.2d 273,

8 22 ¥Yenring—PFreliminary nding of compensatlon

. {8) The court rhnll NIx n date, not lesa thar flve {5} days after the flilng of
such motion, for the hearlng thereon, rndd shail require due notice to be given
to each party to the procceding whose Interests would be affocted by the
taklng requested, except that any party who has been or ia belng served by
publication and who has not entered his appearance 1n the procecding nedckl
not be given notloe unlesz the court go requires, In §ta diseretion and In the
Interesty of justice,

(b} At the heaving, if the court has not previcusly, in the same nrocecding,
deternained that the petitioner has authority to oxcrclse the right of eminent
domaln, that the yroperty sought fo be taken is anbjeet to the exercise of
such right, and that sueh right Is not helng fmpropecly exercised In the pae-
tleular procecding, then che court first shall hear aml determine suech matlers.
The court’s order thereon shall be a final order, and an appenl may be taken
thereftom by clther party withln thirty {30) @nys after the entry of auch or-
der, but not thercafter unlesa the epurt, su good cnuse shown, shail extend
the thine for taking such uppenl. However, no appeal shall atay the further
- procecdinga herein prescribed unless the appenl! 1 taken by the petitioper,
or vnless on order ataying such further proceciings shall be entered clther
by the tria) conrt or by the court to which such appeal is taken.

{c) If the foregolng matters are determined in favor of the petitioner and
further procecdings are not stayed, or if further procecdings are stayed and
the pppenl results In 2 determination In Favor of the petitloner, then the court
gheHl henr the Isanes ralsed hy the petitioner’s motion for thalng. If the
court Mnds that reasonalic necessity exlsts for taking the property In the
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menner requested In the motion, the court then shall hear such - evidence a3
it may conskler necessary apd proper for a prelimbnary fnding of just com-
peasation; and In ita discretion, the court may appoint three {3) conipetent
snd disinterested oppralsers as ngehts of the court to evaluate the property
1o which the motion relates and to report thelr conclusions to the court; and
their fees shall be pnid by the petitioner. The court then shall make & pre-
liminary finding of the mmount copnstituting just ecompensation.

(d) Such preilminary fnding of Just compensation, and any deposlt rmrde or
seeurity provided pursaant thercto, shall not he evidenee iu the further
procecdiaga to ascerinin fnally the just commpensation te be prid, nnd shall
not he diaclosed In any muonner {o & jury hapanelod in sueh proccedings: and
it appraisera have boen appointed &8 herein authorized, thelr report shall
not be evidence in sveh further proccedings, but the appralsers may be calied
an witnesses by the parties to the proceedings. 1872, April 10, Laws 1871-72,
p. 402, § 2.2, added 3057, July 11, Laws 1057, p. 2003, § . -

Lahw Rutvlm ﬁommantarlu
eed (or uniform appeal
linoiw clvil cascs, &L Il Bu}re"s (1“3).

Index to Notes

Construction and application 2
Fipdinps 4

Judicial notice 3

Raviaw &

Vaildity 1

Libracy refersnces
Enunent Iemain =180, 193{1; 2{0.
Cd.s. FHminent Domaln 24
2%, 270, 280,
1.L.3% Timinent Domain §§ 117, 119, 122,

1. Valighy

Siate hus right In Arst Instance to
dowermine what is o pullle pitrpone nnd
betretkt for condetanation purposes. Da-
mr:mcnt of Puablic Warks angd Jfulldloga
!d I;{ngrhm., 1964, 22 IL24 474, 1% N.Id.

a1 8

Whare landowner ntincked consiitu-
Honality of mection 1 ot aeqg. of thie
chapter, providing for prompt vesun{
of Llitle o lnd taken under omlcen
domain power, on ground thel ade-
quate notica ©f procecdings Was not
provided by Lhis secuion, sinés all pars
Lics had notlee and alleged unconstitu-
tional Ifonture, if it exisiod, was not of

a character to render entire ast vold,
ulcacd violatlon of dus process ba-
cause of foiiure to Dprovida for ade-
.'I.I)eﬂm nntlcc mld not be cons!derad.

Pobjie = Works
Bnlmings v. But)crco 13 10.24 537, :IM
N.E.23 124,

Seetlon 1 et geq., of thiz chapter,
pmvﬁdmg for the prompt vesting of
title lond under eminent domain
fower on depoalt of 1% of prolim-
nary fAnding of just compensaiion, Is
not woconstilgtional on ground that it
i Incom‘lplete legielation which unlow-
fully 4 e:a.l.mi loginlative wer be«
causa of an alleged inck of siandards
to  mstertain  nocersity of  utilizing
“guick-laking” provision: s not vie-
Iative of due procexs ciase on ground
that [t makos no provision for ascor-
tninmont of damoyes to remalnder of

rty whore only o portion ie taken!

not  violate <onetitutional provl-
mnn of Const. art. 2, § 13, that prop-
TR

rpik "o t compensa-
tion: amd not constitute denial

on ground that iz afs
~SxXarning -

1Inu owner ample ‘ht
iuu-d on qusstion of o o
utlon belors o datarmination

2. Conatructlon and application

Departinent of  Pablic Works _and
Nuikdings hoax right 1o inastitule condcm-
nation procecdingn o a proper
Dopuiriment of Pablle Workas and ]lulmu
Jngs v. Warina, 1064, 2% 1024 €74, 304
N_K.2d4 209,

This scction I8 conirolling as to ﬂnnlltr
and appeslability with mpoct l.o
Leodinge ioken undor auch provialohs,
Departlnent of Publlc Works md Bla,

v, Duat, 19 DL2d 217, 166 N.IE.24 36,

Under this sccilon order cntored =
immediauwiy final and ponlable and
Ch. 7T, il 83, rpmviding for vacation or
mo2ifidation of judpmoent within 20 days
from da.ta of tta randition hos no applicas

Pmcnedl under Ch, 47, § 1 et u:g
iz & proco ng within & procmﬂ g &
Ita primary purpoze ia (0 DIDCE POESCA-
slon and lme in tho stalo prior to o final
determination  of  fust  compensation
while protecling Lhe Intercal ot land~
owners. Jd,

This secilon and section 2.1 of this
chopler contomplate & writien order
finding that the requiremants for (}Elck-
taking have been eamblldw

Under prragraph (e} of this Esction,
it esnnot bo ussumed that trial court,
in making preilimina; Anding ©f just
compensation, wouid ignore question of
damiges {0 remainder, Department of
Publlc Works and Buildings v. Dutler

12 BL20 637, 60 N.E.2a2 1M,

Iﬂmcum\ of court tnder scclion 1 et
seg. of this chapler, providisg for
Promil vesting of title te Iend uﬂ:en
under eminent doraain Proemd
doposlt of 125% of pral minary Ilndlnx
of jnst compensation, g to ssceriain
whether ail atep egnce&ent 1o exerciss
of powers grant have bhesn taken.

Under paragraph () of thia saction,
requiring court te detormine whelher
palitfoner has Authority t?mexerdao
right of eminent domaln,

as ot proviously made sech determi-
astion In the sname procecding. matiote
only oliminatos a swond dotermination
of necesally on bebal! of the same
owner. .

3. Judicial notice

Trinl court properly inok Judicint no-
tlea thet Dwepartment of abilc Workse
and Bufldings has been given authority
tp axercise right of eminent domln.
Denerinient of Public Works and Bldgs.
¥, Dust, 139 0124 217, 166 N.E.24 38,
4. Findm:.a :

here § was not nble to view

property condemned aa It existed before
the taking oand pictures admitted were
not an entirely adeguate subhstitute, val-
ustions of the eourl uppointed appreis-
ers could not take the place of & pricr
*Jury view' as a test for the adeguacy
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of the verdict, for dam . rte
meni of Iublle Works u?.f"?;uumm
%’E‘ﬂmm" 1802, 25 l1Lzd 272, 184 N E.

Pinding on fasnee ralsed by motion
made under quick-taking provisions of
this chapter with resapect to whether pe-
titioner has suthorlty to exerclsa right
of eminont domaln, whether property
agnght to be tokan 13 subject 10 axerclse
of sueh rlght, and whelthor right in befng
properly exerclsed amountz to daterml-
nation of whather petltfonar has ripht
to lake property by eminent domalm,
De%.rlmﬁnt of Fublic Worke and Bldgs.
v. Duast, 19 DL2d 217, 166 MN.E.20 i1,

5. _Review

Error, If any, in pormitting condem-
nor, by leading quewstions, to bring to
attention of jJury that s rebuttal wit-
noésy bean appointed by court Lo apn-
praise property st eartler henring wasg
correcied by mdmonition 19 jory to dis-
regard any reforence to fuct that wits
ness hid beon appolnted by ecourt o Ap-
prajxe properly. Department of Pube
He Werks and DBuildings for and in loe
nat? of Loople v, irst Nut. Hank of
Wankepan, App.F6s, 208 NS4 2L

Raefumnl to permll properly spbradser
1o tedldry on beholf of owners nfter
proofs I condemnittion proceedlng had
been closed wis not sbuse of diserction,
aven though condebinor huul cilled wrn-
other appralier on fts behodf, where ap-
prutser scupht to be calic? was svall-
alre o tesilfy during trlab and his tes
thiony, If given, could not have mate-
rigliy afferied outeorne of trlal,  id.
~Aatthority of Department of Publle
Worka and Dulldings in eatabHahing,
malntubulng, and Improvieg state high-
wavi s hroad mnd plenary, and court
will interfere onty where the authorlty
hua been mmolestly abitsed, Depmed-

ment of Publlc Works and Dulldings v,
mrinn. 1064, B JiL3d 474, 194 N.K.2d

Nocansity for exercles of right of eml«
nent domedn, within_ constitiilonal re-
atrictions, Iy oot & judicial guestion, and
ita exarcise I8 not proper aubject for
Jsdlcial Interfercnce or control unless
ig prévent a clear abuse of the power.

Courts have right to Inguire and ren-
der Anal determination sy 10 whether
use ar purpese s within Hmits of & beg-
Iatative discretion, that ik, whether tand
sotight Lo be condemned is 10 e used
for pubilc or private purpose, Id,

Jury verdict fxing vahte of hind con-
demned plus damager 1o remainder at
$21,600 was not shown 10 be inadenuate
where Lhe property was used As a trafl-
&r camp and tho valne of the properiy
lay in 1is potentlal for commerclal de-
velopmoent. Doparimont of Pubile

ks ot Duildings v. Christensen,”

Waor
JO62, 25 JHLAG 273 14 NP2 x84,
Under thia msction court is to fnd
whether & roasonabisa nmnnlty oxists for
ihe talung prior te fAnal Unding of just
componailion and amouni of such just
componsation but such findings wre
mr ot Balle Wark “n%o'maga.
mont o ublle Waorks o
v, Dust, 13 IN2d 217, 168 N.I5.29 24,
Under this scction atay order does not
May ciiert of order but staya hearing on
ﬁ?ues ralzed by motion for quick-taking.

'.Y.?:.eraino n;pgea.t uwu flled (12) pautd!on;
&r in eminent domain ng gnd n
stay order was ente:m COUTt pron~

, orly protesded to hear insuca ralsed by

motlen for quick-teking and motlon for
sty of quick-taking proccodings did not
suspead order that potitloner might tonke
property.  1d.

§ 2.8 Deposit In court-——Order of taking—~Possesalon—Rentalw=¥Writ of
#ssistance, Injunction or other provess
(a) I the petitloner shall deposit, with the clerk of the court, money In

the amount preliminarily found by the court tc be jnst compeusation, ang,
In addition shall deposit with the clerk o fuorther stem of money ¢qual to
one-fourth of such smount, the court ahall enter an order of taking, vesting
in the petitloner the fee simple tltle for such lesser estate, Snterest or case-
ment, 08 iy be regquired) to the property, If such vesting haa heen requested,
and bas been found necessary by the court, at such date as the conrt shall
conslder proper, npd fixing a date on which the petitloner i suthorized to
tnke possession of and to nse the property.

{b} I, at the request of any interested party and apon his showing of uvndue
hardshlp or other good cause, the petitioner’s authority to take possession
of the property shall be postponed for more than ton {10) days after the dnte
of such vesting of title, or more than fAfteen {15) days after the entry of such
order when the order does not vest title in the petitioner, then sach party

. shall pay to the petitioner n reasonable rental for such property, the amount

thercol ta be determined by the court. A writ of assistanee, injarnction, or
any other approprinte legnl process or procedure shnll be avallsble to place
thoe petitloner in possession of the property on and after the date fixed by
the court for the taking of auch possesslon, aml to preveat asy uiauthorized
interference with auch possesslon and the petlttoner's proper use of the prop-
erty. 1872, April 10, Luws 1871-72, p. 402, § 2.3, adéned 18957, July 1%, Laws
06T, p. 2003, % 3,

Library referénces to land teken under eminent domain
Emidnent Domnain &= 7T6, 187, powers on deposit of 2090 of prelim-
I Bwminent Domein §3 188 ot seg., Inary findiag of Just conmponsation doos

2L g;r. violate du? Drocens On Hrog?d 'tlhat

R statutes puid AD unriosonable hazs

LL.I*. Eminent Domain § 131. ava an owngr thot b will ROl cotaiya

1. Vatldity i;::t compensalion. ITH:partinent of

Section 1 et soq. of thia chapler Ddro. Lilc Works and nu!kltgm v. Butler
viding for the prompt wvesting of titlea Co., 13 IL24 637, 150 N.E.2a 124,
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Seetlon 1 et eeq, of thia chapter pro- violate constitutional  provision of
viding for prompt veating of title to Const. are. 2 § 13 ithat property shall
jend taken under eminent domain pow- not be taken or demaged for publie
¢ ol detnoalt of 125% of preliminary uvse without just compenasatdon. .
finding of Just compensation, does not

§ 2.4 Withdrawals by persons having an interest—IHearing

At any time sfter the petitioner has taken possession of the property pur-
suant to the order of taking, If an appesl has not been and will not e taken
trom the court's order described in Section 2.2(1) of this Aet,l or if sneh an
appenl has been taken and has heen determined o favor of the petitioner,
any party Interested In the property may anply to the court for authority to
withdraw for hila own use hls shere (or any part thercof} of the amount pre-
liminarlly found Ly the court te be just compensation, and deposited hy the
petittoner In aocordnnee with the provisiens of Scetion 2.3(n) of this Actt an
wipeh share shall inve bwen deternbinqd by thie court,  The court then xhiall
fix n date for a heacing on such appliention, and shall reqgubre due notlee of
such appiication fo be given 1o ench party wliose juteresty would he aflfected
hy such withdrawal. After the hearing, the court way anthorize the with-
drawal requested, ¢r such part thercof as shall be proper, but upon the condi-
tion that the poarty making such withdrawnl shall refund to the elerk of the
courf, upon the entry of a proper couri order, any portion of the rmount e
withdrawn which ghall exeeed the amount finally ascertained in the proceed-
ing to be just compeneation (or damnges, oosts, eXpenses, or attorpey fees)
awing te such party. The court shall not authorize the withdrawnl of any
portion of the amount deposited by the petitioner under the provialona of
Section 23(a) of this Aect, which iz in oxcesa of the amount prellminnrlly
found by the court to be just compensation. 1872, Aprll 10, Laws I871-T2,
p. 402, § 2.4, added 1057, July 31, Lawa 1057, 1 2603, § 1. .

1 Sactlon 2.2 of this chapter.

2 Sectlon 2.2 of this chapter,

Library referencea C.LE Eminent Domnin $§ 187, 208,
Emknent Domnin <5167, 245, A6,
LL.P. Iiminent Domaln [ %6,

§ 285 DPersons contosting the taking not to bo prejudiced

Nelther the petitioner nor any party interested In the property, by taking
any actlon autborized by Scetlons 2.1 to 2.4, inclusive, ef this Act,l shall be
prejudiced In any way in contesting, in Jater stages of the procceding, the
amount to be finally aseertiined to be just compeusation. 1872, April 10, Lawa
1871-72, p. 402, § 2.0, added 1957, July ki, Laws 1057, p. 2603, § 1.

1 Sectlona 2.3-2.4 of this chaptes.
tibrary references actiad rentain, and alas that the im-
Eminent Ixmaln G171 provement enused on actual vecalion of
C.1.8, minent Domain § 228 et seq,  the premiser, any admission of related
* In general evidence on cross-examinmtion  woas
Where ownors of copdemnaed. Innd firat  Clearly invited by the testimany orig-

rd toatl inally ndduced by owners,  Department
Mtroduced tostlmony Tesurding BOLk Do of ‘Publie Works and Huidings v. Jame

merte, 1063, 20 1LE2 40, 152 N.J.2d B7T. -

§ 2.6 Interest payments

The petitioner shnlt pay, In additlon to the just compensation finally ad-
judged in the proceeding, luterest at the rate of six per cent (G%%) por annuem
upon;

ia) Any excess of the fust comupensation s¢ finally adiundmped, over tho
amount Aeposited by the potitioner in accordance with the provislonz of Spe-
tlon 2.3(a) of this Act,! from the date on which the parties intereated in the
property surrendered possession of the nroperty In necordance with the order
of taking, to the dnte of payment of such exeess by the petitioner,

(b} Any portion of the smoant preliminarily found hy the court $o Lo just
compensation aud deposited by the petitioner, to0 which any interested porty
ia entitled, if such interested party applied for authority to withdraw soch
portion in necordance with Bectlon 2.4 of this Act,¥ und upon objection by the
petiticner {other than on prounds that an appeal ander Section 2200 of this
Act ) 15 pending or contemplaied), suck authority was denled; intercst to be
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pald to gach party feom the date of the petitfoners depoalt to the date of pay-
ment to auch party.

When Interest is allowable o provided In Subsection (a) of this Beetlon,
no farther Interest shall be nllowed under the provistons of Bectlon 8 of *An
Act to revise the lew In relgtion to the rate of Interest and to repenl certaln
acte therein anmed,” approved May 24, 3879, as amended,t or any other iaw.
Is;am;pm 10, Lawn 1871-72, p. 402, § 2.6, added 1957, Jaly 1I, Xaws 1057,
p. » § 1.

1 Bection 2,8 of thia chapter,
& Section 2.4 of thim chapter,
5 Sectlon 2.2 of this chapler.
+hapier T4, § 3.

Library referonces Court was dismissed, where amount of
adjzdeed

Emiuent JJomuin G148, 247014} Just compensation as
CJ 4. Imlnent Domeln 33 176, 333, did not excesd deposit am!r defendant
LL.P. Iiminent Domaln $§ B2, 128, did not apply for authority to withdraw

1. _In general any part thereof, defendant wasx none-~

Ewven though no Inlereat was payabls ‘theiess eéntitled to 6 per cent interpst
under “guick-toking'’ provisions of Im- thercon under the Interest Aet, Ylopart-
inont Domain Act on portion of amount ment of Publle Works and Bidgs, v.
deposited In eourt not pald to defendant Larson, 1961, 22 IiL3d 425, 178 N E.2d
uniit after plalntif™s appen) (o Snpremo 783,
8 2.7 Relund of excess of deposit N

If the amount withdrown from deposit by any Interosed party umler the
provision of Scetfon 2.4 of thls Actl execeds the amount finally adjudpged to
be just compensetion {or damnges, costs, expanses, and attorney fees) due to
such porty, the coart shall onler such party to refund such oxcess to the
elerk of the court, and if refund 8 not mede within a reasonable time fGxod
by the eowrt, shall enter judgzment for such excess In favor of the petitlonor
and pgalnst such party, 1872, April 10, Laws 1871-72, p, 402, § 2.7, added
TO5%, Jwuiy 11, Laws 1257, i 2603, § 1.

1 Sectlon 2.4 of thls chapter.

Library references
Jourthoonl Doinadn G165,
C.d.. Kaiinend bowuin § 154,

§ 2.8 FPrecccdings—DIsmissal—Abandonment

After the petitioner haa taken possession of the property pursuant to the
order of taking, the petitloper shall kave no right to dlsmiss the petitlon,
or to abwadon the proceeding, as to all er any part of the property so taken,
except upon the consent of ail partlea to the nrocceding whose Interests would
be nffected by snch dismissal or abandonment, 1872, Aprll 10, Laws 1871-72,
p. 402, § 2.8, added 3007, July 11, Laws 2057, p. 2003, §1,

Library references

Eminont Domsdn EER24602),

OGN, Kmbnent Downbn § 335,

LiLF. Xudnent Domaln § 133,
1. _In general : )

Federnl Diatriet Court lacked juriadie-
tion of acilon to en)oin enforcenent of
Dlinols IMubile Bubldime Comminsion Act
and continusztion of cminenl domaln ne-
tlion pending tn 2MHncls  eourt  whero
plointiis cluim wos based on rights n-

sorted under INiinols Eminent Domsin
Act and involved no righis urising un-

der federn] Conglitullon or laws, nnd fs-

puey cold b proporty and sdeguoately
dotermined in iHlnote fourt. Pecriess
Welrhing & Yoeuting Mack, Corpr v,
Public MMder, Ceinmlsnion of Chleage,
DCL1962, 209 F.Nupp. 877, appenl din-
Eifs;uéd 83 N.Ct. 13, 371 U.S, 841, ¥ L.Kd,

8 2.9 Payment of costs If action goes agninst petitioner

If, on an appeal tuken under the provislons of Section 2.2 of this Act,) the
petitloner shalf be determined not to have the suthority to meintain the pro-
ceedlng ag to any property, which s the subject thereof, or If, with the con-
sent of al partics to the proceeding whose Intercsts shall be affected, the
petitioner diumirses the petition or abaodons the procecdingy as to auy such
property, the triul court then sholl enter an order revestiug the title to such
property In the pariles eptitied thereto, if the order of toking vested title In
the petitloner; roguiring the petitioner to deliver posscsston of such property
to the partles entitled to the pessession thereof; and making sueh provizion
a6 shall be just, for the payment of damnages arising out of the petitloner's
taking and uee of such property, and alse for costs, expenses, and atlorney
fees ny provided in Section 10 of thls Act; and the court may order the elerk
of the court to pay such Boma to the pacties entitled thereto, out of the muney
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EMINENT DOMAIN 47 §5

depesited by the petiticuer in necordence with the provislons of Seetlon 2.3(n}
of this Acks IRT2, April 18, Lawa 187172, p. 402, § 2.9, added I057, July 11,
Laws 1837, p. 2603, § 1.

1 Sectlon 2.2 of this chapter,
2 Scciien 2.3 of Lhis chapier.

bibrary references where pionif's clalm was based on
}3'“““3“1 Domain &2263, 365 (1, b7, rights asserted under Ilinols Fiainent
.5 Enlient Tomaotn §§ 366 et s6Qu  Domnin Act and Invoived no rights aria-
1K) et seq., d45. ing under federal Consillulion or lnwes,
L1.1% Kminent Domain i i36-137. and jasuecw could be properly and ade-
1. in general uriely determined In Hlinolz eourt.

Federad Dintriet Court iacked juria-  Veerlesa Weighing &  Vending  Mach,
dletion of actlon o epdoln enforcdment  Corp, ¥, DPubbe Bhig, Coumidasion of
of fllinole Paldie Mullding Commission  Chicngo, 1.C1962, 240 . 8upp, #77, ap-
Act and contleiatiloen of ominent do-  poeal |lim.:1nmd 331 §5.Ce. 13, 371 U.H, 80,
wudn wction  pending in Mlioeds court 3 L.3od, 20

§ 2,10 Construction of act

The right to take possession and tifle prior to the final Judgment as pre-
seribed in Bections 2.1 to 2.0 of this Act® shall be in nddltian to any ather
right, pewer, or authority otherwise conferred by inw, and shall not be con-
strucd as abrogating, Umiting or modliying amy such other right, power,
or puthority. 1872, April 16 Laws 1871—?2, ™ 402, § 2.30, added 1057, Juiy 13,
Laves 1057, p 2603, § 1.

1 Scctions 2.1-2.9 of this chapter,

Litrary reftrences
Faninent Dormin S16T(1}).
3.8, mleent Domain § 210 ot seq.

¥

§ 4. Borvice—Notice

1. connruction and mpplicaticn

A3 to gervico of process, proceedings  Supreyne Courd.  Deperiment of Publle
under Eminent Domain Acl aré govern. Works and Bidge, v. Lanter, 413 1iL 581,
€d by Clvii Preciice Act And Riles pf IP’?‘.lw H.E.24 179,




