# 63 ' 6/27/67
First Supplement to Memorandum 67-30

Subject: Study 63 - Evidence Code

Memorandum A7-30 points up a number of possible "bugs” in the
Evidence Code. For your convenience in consideration of this memo-
randun, we have included in this supplement the text of the pertinent
gsections of the Evidence Code; and, in some cases, we have indicated
language that might poasibly be used to clarify the warious sections
in the event that the Commission determines that clarification is
needed,

Section 916 (discussed on pages 2-3 of basic memorandum)

The text of this section is set out as Exhibit I {pink). Upon
reviewing the discussion of this section in the basic memorandum,
the staff believes that no change should be made in the section,

Sections 957, 959, 961, 999, LOOL, 1005, 1023, and 1025 {discussed

on page 3 of basic memorandum); also comparable Sections 958,

996, 1000, 1001, 1002, 1003, 1016, 1019, 1020, 1021, 1022, and 1024

The text of each section listed above as it might be revised is
set out as Exhibit IT (yellow).

A number of these sections refer to "the client” or "the patient.”
We beliewe that it is clear from these sectlons that the reference is
to the client or patient who made the cormunication. The only clari-
fication we could make in these sections is to substitute for "eom-
munication"” the phrase "confidential communication between client and

LA ||

lawyer, confidential communication vetueen patient and physieian,”

or "econfidential communication between patient and psychotherapist,”
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as the case nay be. We do not believe that any change of these
gections is needed. The sections in this category are: Sections
958, 996, 999, 1001, 1004, 1005, 1016, 1020, 1024, and 1025.

A number of sections refer to "a client" or "a patient." It
is not so clear in these sections that the reference is to the client
or patient who made the communication, These sections could be clari-
fied by substituting “'"'the client" or "the patient" for "a client"
or "a patient,” Also if any change is made in the first category of
sections, a conforming change should also be made in these sections,
Some of the sections require more than a mere substitution of "the"
for "a" in order that the section will rcad smoothly. We doubt that
the change is necessary in these sections. The sections in this cate-
gory are: Sections 957, 959, 960, 961, 1000, 1002, 1003, 1019, 1021,
and 1022,

One section--Section 1023;-appears te be in need of revision
because there is no clear indication in <he section that the defendant
referred to in the gection is the patisznt.

Section 973 (discussed on pages 4-8 of basic memorandum)

The text of this section is set out as Exhibit IIT (green).

A modification of subdivision (a) of this section is set out at
the bottom of page 4 of the basic memorandums and might be adopted
if the Commission believes a seripus problem exists.

Respectfully submitted,

John H. DeMoully
Executive Secretary

-0~

m————— - T —————



gt supp Memo 67=30 EXMIBIT I

§ 918, Exclusion of privileged information where persons avthorized to
claim privilsge are not present :

916. (a) The presiding officer, on his ¢own motion or on the.
meotion of any party, shall exelude information that is sub-
ject to a elaim of privilege under this division if:

_ (1} The person from whom the information is sought ig not
a person authorized to claim the privilege; and

{2} There is no party to the proeceding who is a person au-
thorized to elaim the privileme, ' :

(b} The presiding officer may not exclude information
under this section if:

i" {1) He iz otherwise instructed by a person authorized to
permit diselosnre; or

{2) The proponent of the evidence establishes that there is
no person suthorized to claim the privilege in existenece.

Comment, Section 916 is needed fo protect the holder of a privilege
when he is not available t¢ protest his own interest. For example, a
third party--perhaps the lawyer’s secretary—may have been present
when 8 eonfidential communication to a lawyer was made. In the ab-
gence of both the holder himsel and the lawyer, the searstary conld be

< compelled to testify concerming.the communication if there were no

provision such as Seetion 916 which requires the presiding officer to
resognize the privilege. o _ .-
Section 916 is designed to protect only privileged informstion that
the holder of the privilege could protect by ~laiming the privilege at
the hearing. It is not designed to protest upprivileged information. For
example, it the statement offered in evidence is a declaration againat
the pensl interest of the declarant, Section 916 does not anthorize the
presiding officer to er-lude the evidenes on the ground of the declar-
ant’s privilege against suif-inerimination. If the declarant were present,
his self-incrimination privilege would merely preclude his giving self-
ineriminating testimony at the hearing; it eould not be asserted to pre-
vent the disclosure cf previous, made self-incriminating statements.
The erroneous excluon of information pursuant fo Section 916 on
the ground that it is privueg. ” ight amount to prejudicial error. On
the other hend, tha erroneous faiivre Lo cxeinde information parsuant
to Section 916 conld not amount to prejudicial errex. See EvIDENOR

Cope § 918, : . )

Section 916 may be declarative of the existing law. No case in puiai

has been found, but see the langnage in People n. Atkinson, 40 Cal. 284,

285 (1870) (attorney-client privilege}.

[Legicaiive Chour ttoe Comment (Assembly J., Apr. 8, 1985)1
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ELHIRIT I

{ conﬂdential)

§ 957. Exception: Parties claiming through decensed cl‘uaﬂt
957. There is no privilege under this article as to agomma-

transaction, . .
Comment. The lawyer-client privilege dogs not apply to a communi-
eation relevant to an issue between parties all of whom claim through
& deceased client, Under existing law, all must elaim through the client
by testate or intestate suceession in order for this exeeption to be apphi-
cable; & claim by Inter vivos iransaction apparently i not within the

exception. Paley v. Superior Court, 137 Cal. App.2d 450, 457-460, 280
.23 617, 621-623 (1955). Bection 957 extends this exception to inelude
inter vivos transactions.

The traditional excepiion for litigation betwesn claimants by testale
or imestate guecession is based on the theory that elaimants in privity
with the estate claim through the elient, not adversely, and the de.
ceased client presumebiy wounld wari his communieations diselosed in
iitigation between such claimants so that his Jesires in regard to the
disposition of his estate might be corvectly aseartained znd earried out.
Thiz rationale is equally applicable where one or more of the pariies is
claiming by iuter vivos transaction as, for exsmple, in an aetion be-
tween a party who elsims pnder & deed (executed by & ellent in full
possession of his faculties) and a party who claims under a will exe.
ented whilte the clieni’s mental atability was dubions. Ree the discna-
sion in Tentative Recommendation and o Study Relating to the Uni-
form Rules of Bvidence {Article V. Privilages), 6 Can. Law Ruviaron
Comm’n, Baw,, Rec. & Sropieg 201, 392-B96 (1984).

[Law Revigion Commigaion Comment (Rocommandation, January 1985}
. ! g . o

now deceased

3 Tawye —mm:‘elevant to an issqe between parties g} of whom
AEtween c].mﬂb*_{!trﬁ -4 elaim h lienW
S claims are Testaie or intestate succession or by inter vives
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§ 958. Exception: Breach of duty arising out of lawyer-cliert relafionship Wmmﬁ

~~., 958, There is no privilege under this article as to afgommu-

batween clisnt Gatichyrelevant to an issue of breach, by the lawyer or by the
amd 1 client, of a duty arising cut of the lawyer-client relationship.
Comment. This exception has nat been recognized by a heolding in

any California case, although dicta in several opinions indieate that it
woild be recognized if the question were presented in & proper ease.
People v. Tucker, 81 2124 %33, 40 Cal Rptr. 609, 395 .24 449
{1964 ) ; Henshall v. Coburn, 177 Cal. 50, 169 Pae. 1014 (1917) ; Paoific
Tel. & Tel. Co. v. Pink, 141 Cal. App.2d 338, 335, 296 P.24 843, 845
(1956) ; Fleschler w. Sirauss, 15 Cal. App.2d 435, 60 P.2d 193 (1938).
Ree penerally Witkmv, Cararornts Eviorncy § 419 (1958).

Jt wonld be unjnst to permit a client either to accuse his attorney of
a breach of duty.and to invoke the privilege to prevent the attorney
from bringing forth evidence in defense of the charge or to refuse to
pay his attorney’s fee and invoke the privilege to defeat the attorney’s
elaim, Thuas, for example, if the defendant in a erimingl action claims
that his lawyer did not provide him with an adequate defenss, com-
munieations betwesn the lawyer and client relevant to that issue gre
not privileged. See Peopls v. Tucker, 61 Cal.2d 528, 40 Cal. Rptr. 609,
395 P23 449 (1964). The duty involved must, of course, be one aris-
ing out of the lawyer-client relationship, eg., the duty of the lawyer
to exercise ressonable diligence on hehalf of his elient, the duty of
the lewyer t¢ care faithfully and seequnt for his client’s property, or
the client’s duty to pay for the lawyer's services. :
[Law Revision Commissiop Comment { Recommendation, January 1965) ]




§ 959, Exception: Lawyer os affesting witness ‘ A cnnfidant@)

@etﬂeen 011313"" and PN, 959. There is no privilege under this article as to arﬁz- -
TARTIC, oreIevant to an zssue eoncermng the inteptionfor | of the oliemb in

—C Tenea - an attested document of axacutings

awhick the awyer T F-witness, or concerning the - s

#rccution or attestation of sueh a documen

Commaent. This exception relates to the type of Wﬁh& clie@
which an attesting witness would testify. The mere fact that an at-
torney scts as ap attesting witness should not destroy the lawyer-client
privilege as to all statements made concerning the document attested ;
but the privilege should not prohibit the lawyer from performing the
duties expected of an attesting witness. Under existing law, the atiest-
ing witness exception is broader, baving been uged as a device to obtain
information which the lawyer who is an attesting witness recesived in
his capaeity as 2 lawyer rather than as an atfesting witness, See In re
Muilin, 110 Cal. 252, 42 Pare. 645 (1895).
[Law Revisiog Commission Comment { Reeommendation, Yanasry 1965} 1
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§ 960. Exception: Intemion of deceased client concerning writing
affecting property interest confidenti
980, There is no privilege under th:s art:;le a3 to mz;n;-
hetwes and —YHEATIOM\relevant to an issue concerning the ntention o q{@}
13,.;13:11 ot client, now deneased, with respect to a deed of conveyanee,

will, or other writing, execnted by the client, purporting te
affeet an interest in property.

Comment. Although the attesting witness exception stated in See-
tien 559 is limited to information of the kind to which one would
expect an attesting witness to testify, there iz merit to having an excep-
tion that applies to ali dispositive instruments. A client ordinarily
would desire his lawyer 10 communieate his true intention with regard
to a dispositive instrument if the instrument itself leaves the matter in
doubt and the client is deceased. Likewise, the client ordinarily would
denire his attorney to testify to eommunieations relevant to the validity
of such instruments after the client dies. Accordingly, two additional
exceptions—Sections 360 and 961-—are provided for this purpose. These
exceptions have been recognized by the CGalifornia decigions onty in
cases where the lawyer is an attesting witness. See the Comment to
Evmewrce Cobe § 959,

[Law Bevision Commigston Cornment {Recommendntion, Junnary 19646} ]
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‘ § 961, Exception: Validity of writing offecting property interest BF__@
tween client 961. There is no privilege under this article &3 to agcommu-
and lawye nicationjrelevant to an issne concerning the validity of a deed @
of conveyanee, will, or other wiiting, exeeuted hy sffuent, now
deceased, purporting to affeet an interest in properfy

Commert. See the Comment to Section 960
[Law Revision Commission Cominent {Recommendztion, Tanusty 1966) 1
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§ 9968, Exception: Patient-itigant exception confidenti

996. There is no privilege under this article as to a

1catioiurelevant to an issue concerning the condition of
the patient if such issue has been tendered by:

(&) The patient;

(b) Any party claiming through or under the pataent

{e) Any party.claiming as a beneficlary of the patient
- through a contract to which the patient js or was a party; or

{d) The plainiiff in an action brought under Section 376

or 377 of the Code of Civil Procedure for damages for the
injury or death of the patient,

Comment. Rection 996 provides that the physician-patient privilege
does not exist in any proeceding in which an jsspe csneerning the eon-
dition of the patient has been tendered by the petient. If the patient
himself tenders the issue of his eondition, he should not he able to with-
hold reievant evidence from the opposing party by the cxereise of the
physician-patient privilege. . -

A limited form of this exception is reeggnized by Code of Civil
Procedure Section 1881{4) (supgrseded by the Evidence Code) which
-makes the privilege inapplicable in personal injury actions, This excep-
tion 13 alsy recognized in varions types of administrative proceedings
where the patient tenders the issue of his coudition. E.g., Lasor Cobx
§§ 4055, 5701, 5708, 6407, 6408 (proceedingd: heforo the Industrial Ac-
cident Gcmmission‘). The exeeption provided by Seection 996 applies
not only to proceedings before the Industrial Aceident Commission but
also 10 any other proceeding where the patient tenders the issue of his
condition. The excepiion in Seectiom 996 also states existing law in
epplying the exception to other situations where the patient himself
has raised the issue of his eondition. Fn re Cathey, 65 Cal.2d 679, 690-
592, 12 Cal. Rptr. 762, T68, 361 P.2d 426, 432 (1961) (prisomer in state
medieal facility waived physician-patient privilege by patting his men.
tal eondition in issue by spplicaticn for babess corpus} ; see also Cify &
County of Ban Fromcisco v, Superior Court, 37 Cal.2d 227, 232, 231
P23 26, 28 {1951} (persopal injury case),

Section 996 also provides that there iz no privilege in an action
brought under Seetion 377 of the Onde of (Civil Procedure (wrongful
Qeath). Under Code of Civil Procedure Section 18831{4) (superseded by
the Evidence Code), & person authorized to bring the wrongful death
action may consent to the testimony by the physician. As far as testi-
mony by the physician is concerned, there is no reason why the rules of
evidenca should be different in o ease where the patient hrings the action
and a case where someone else sues for the patient's wrongful death.

Section 996 slso provides that there is no privilege in an action
brought under Section 876 of the Code of Civil Procedure {parent’s
aetion for injury to ckild}. In this case, as in a ease under the wrong-
ful death statuie, the same ruie of evidence showld apply when the
parent brings the action as applies when the child is the plaiatiff,
[Law Reviglon Commission Comnient, (Recommendation, Yannsry 1965631




as to a confidentizl commanicstion
betwoen patient and physician

§ 999. Exceplicn: Proceeding fo recover damoges for criminal ¢
999. There is no privilege nnder this articleain a proceed-
ing to recover damages on acecoant of eonduct of the patient

which constitutes 2 erime.

Comment, Section 999 makes the physician-patient privilege inap-
plicable in eivil actions to recover desmages for any criminal econduct,
whether or not felonious, on the part of the patient. Under Sections
1280.1292 (hearsay), the evidence admitted in the criminel trial
would be admissible in & subsequent eivil irial as former testimony.
Thus, if the exception provided by Section 998 did not exist, the evi-
denee subject to the privilege would be available in a eivil trial only
if a eriminal trigt were condueted first; it would not he available if the
eivil trial were eonducted first. The admissibility of evidence should
nat depend on the order in which eivil and criminal matters are iried.
This exception is provided, therefore, so that the same avidenee is avail-
able in the civil case withont regard to when the eriminal tase jis tried.
{Law Revigion Comminrion Comment {Rezommendation, January 1935)
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1000, Exception: Parties eleiming through deceased patient

between patient) 1000 There is no privilege under this article as to afeom-
and physics ] elevant to an issue between parties all of whom
al ~jogoaned Woatient fTepataless 0F whother the
claimas are by testate or intestate succession or by inter vivos
trangaction,
Comment. See the Comment to Section 957.
[Law Reviston Commission Comment { Recommendation, Janusry 1065} 7
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§ 1001, Exception: Breach of duty arising aut of physiclan-patient
relationship

1001, There i3 ne privilege under this artiele as to
ftﬁan @- munrcaheﬁ}r‘ elevant 10 an issue of breach, by the physieian or
and physician , by the patent, of 2 duty arising out of the physician-patient
relationghin,

Comment. See the Comment to Seetiop 958,
i Law Revidon Commission Comment {Recommendation, Janeary 196833

confidential
ajpom- : .




§ 1002, Exception; Intenfion of dececsed patient concetning writing

affecting property interest \ \Wenfidential;
1602, There is no privilege under thiz article as to =
levant to an issme concerning the intention of

will, or other writing, executed by the patienf, purporting to
affect an interest in property.

Commeni. Existing law provides exceptions wirtuslly coextensive
with those provided in Seetions 1002 end 1003, Cobe Civ. Proc.
§ 1881({4) (superseded by the Evidence Code). See the Commeni o
Section 960,

[Law Rerigioa Commission Comment (Becommendotion, Jananry 1965) 1




1186 EVIDENGE CODE—FPRIVILEGES

§ 1003. Exception: Validity of writing affecting proparty interest
There is no privilege under this article as to sfcom-

munication}relevant to an issue econcerning the validity of a

deed of conveyance, will, or other writing, exeented by =

patient, now deceased, purporting to affect an. interest in

propoerty. _

Comment, See the Comment to Section 1002,
[ Law Revision Commirsion Gomment (Recommenqation, Fanuary 1965)

/g:-:e;; patient
and physician

-

confidentia

R
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as %o 3 confidsntial commndcstdon

betweer. patient and physician

§ 1004. Exceptian: Commitrnent or similar proceeding
1004. 'There is no privilege under this articlegin a proceed.
ing {0 ecommit the patient or otherwise place him or his prop-
erty, or boih, under the control of apother because of his
alleged mental or physieal condition. ‘

Commers, This exception covers hot only eommitinenis of mentally
ili persoms but also sueh cages as the appointment of a conservator
under Probate Cede Seetion 1751 In these cages, the proceedings are
being conducted for the henefit of the patient and ke should not have
a privilege to withhold evidence that the court needa in order to act
properly for his welfare. There is no similar exception in existing law.
MeClenahan v, Keyes, 188 Cal, 574, 584, 206 Pac. 454, 458 (1922}
{dictum}. Buf see 35 Gwa. Car. Arry. GeEN. 226 (1960}, regarding the
nizavailabitity of the present physician-patient privilege where the
physician acts purssant to court sppointment for the explicit purpose
of piving testimony,

{Taw Revision Commisslun Comuent {Hecommendation, Tanusry 2865) 1
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/,,-v*” "‘\\
" as to a confidantial communication |
?\\b-imen patient and physician

§ 1005, Exception: Proceeding to ssrablish competence

1005. There is no privilege under thig articlepin & proceed-
ing brought by or on hehalf of the patient to establish his
competence.

Commeni. Thiz exception i3 new to Califoruia law, When a patient

- has placed his mental condition in issne by institufing a procesding to

establish kis cormpeteniee, he should not be permitted to withhold the
most vital evidence relating thereto.
{Taw Revision Commission Comnnent (Reromineadation, Javuary 1963) 3




between patient )
aud.psychoﬁharagﬁfi)

§ 1018, Exception: Putient-itigant exception

1016. There is no privilege under this articls ag to m-
mMunies relevant to an jssue coneerning the mental or
emotional condition of the patient if such issue has been ten.
dered by

{a) The patient;

{b) Any party claiming through ar wnder the patient; .

(¢} Any party claiming as 2 beneficiary of the patient
through & contract to which the patient is or was p party: or

{d) The plaintiff ix an gotion brought under Sectior 37§
or 377 of the Code of Civil Procedure for damages for the
njury or death of the patient.

Comment. See the Commen: w0 Section 996,




§ 1019, Exception: Parties cdaiming through deceased patient
1019, Thers is no prwﬂege under this article as

. : win ma?.mi:}relevant to an issue between parties all of whom
between patient X claim through e-dessssed Ypatient
d psychotherpsis ) STRe o7 mtestate sueesselon Or by inter vivos

& t
@ Cominant.  See the Oomment to Seetion 957, _
iLaw Rovizion Commission Conment ( ngmmendation, Janunry 1985} ]

ar




51020 Excephon Breach of duty crising out of pay:hmhemplst-pnham
. . relationship confidential
hetwoen pa‘biant . 1020, There is no pmvziege under this artisle ag to -

peychiot elevant t0 an issue of breach, by the psvehothera-
and ' herapist pist or by the patient, of a duty anslng oot of the psycho-

therapist-patient relationship.

Comment. See the Comment to Section 958,
[Law Revigion Commisslon Comment {Recommendation, Janvary 1965) ]




§ 1021, Excaption: Intention of deceased patient concerning writi g e

effecting property interest sonfi dential
102]. There is no privilege under this article as 16 SJ0m-
munieafiofijrelovant to 'an issue coneerning the intention of e
patient, now deceased, with respect to a deed of conveyanee,
will, or other writing, ezecuted by the patient, purporting to
affect an interest-in property. : -

between patie
and psychotherpaist

Comment, See the Coment to Section 150z,




§ 1022, Exception: Volidity of writing affecting propertyinterest  ._confidenti

1022, There is no privilege under this srticle as to ajeom-
betwwen patient : odkrelevant to an issue concerning the validity of &
and p'syphotlmrapiihj decd of conveyan

tient, now deceased, purporting to affect an interest in
property.
Comment. Sce the Qomment to Section 1052,

[Lavw Revizion Commision Comment { Recommendation, Japvary 1965) 1

ce, will, or other writing, excented by wffa (the )
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§ 1023, Exr.e tan; roceedmg to determine sanity of criminad defendant
no privilege under thin article in a pro-

e e T
; Where the patient isndw. ceeding, under Chapter 6 (commeneing with Section 1367} of -

tre t:lefendani.; in a E Title 1{} of Part 2 of the Penal Code initiated at thegreques
\Lﬂmial actlﬂni—i‘i‘}" of-ibedefondantine a-ariminal-aetien o determine his sanity,
Comment. Section 1023 is included to make it clear that the psycho-

therapist-patient privilege does not apply when the defendant raises
the issue of his sanity at the time of trial, Ths section probably is un-
necessary becanse the exception provided by Section 1016 is broad
enough to eover this situation.

{Law Revision Commission Comment {Recpmmendstion, Jatnary 188511

At




as to a confidenbial communication betwsen
patient and psychotheranist

§ 1024. Excepiion: Patient dangerous to himself or others
1024, There is no privilege under this articielif the payeho-
‘therapist has reasonable cause to believe thai the patient is in
such mental ar esnoticnal condition as to be dangerous to him-
salf or to the person or property of another and that disclosure
of the communieation is necessary to prevent the threatened

danger. *

Comment. This section provides 2 narrower exception to the psycho-
_therapist-patient privilege then the comparable exceptions provided
by Section 982 (privilege for eonfidential marital communications) and
Section 1004 (physician-patient privilege). Although this exception
might inhibit the relationship between the patient and his psychothera

pist to a limited extent, it is essential that sppropriate action be taken
if. the psychotherapist becomes convineed during the course of treat-
ment that the patient is a menace to himself or others and the patient
rafuses to permit the psychotherapist to make the disclosure NECEERArY
to prevent the threatened danper. SR

{Law Revigion Commission Comment {Recommendation, January 18667

o
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e ail

(/as to*a confidential communication between
patient and psychotherapist

\,\

F

‘ § 1025. Exception: Procesding to establish competence f

1025. There is no privilege vnder this articlei.in a procesd-
ing brought hy or on behalf of the patient to establish his

caompelence. .
Comment, Sese the Comment to Section 1005.
[Law Revision Commission Comment (Recommendation, Tauvary 10851 ]
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ist supp Memo 67=30G . BXHIBIT 1I%

§ 73, Waiver of privilege

873, {(a) Unless erroncously compelled o do so0, 3 married
person. whe testifics in a proceeding to which his spouse is a
party, or who testifies ageinst his spouse in any proceeding,
does nof have a privilege under this article in the proceeding
in which such testimony is given.

(bj There is no privilege under this article in a civil pro-
ceeding brought or defended by & married person for the in.
mediate benefit of his spouse or of himself and his spouse.

Comment. Section 973 contains special waiver provisions for the
privileges provided by this article.

Subdivision (2}, Under subdiviston {a), a married person who
tegiifies in a proceeding to which his spouse is o perty waives hoth
privileges pravided for Iam this article, Thus, for example, 2 married
person canziob call his spouse es & witness to give favorable (estincony
and have thaf spouse invoke the privilese provided in Section 370 to
keep from testifying on cross-examination to unfsvorable matters; nor
can a married pevson testify for an adverse party as to partienlar mat-
ters and then invoke the privilege nct to testify sgainst his spouse as
to other matters.

In any procesding where a married person’s spouse is not ¢ paréy,
#he privilege not to be called as & witness is not available, and a mar-
ried person rpay testify like any olher witmess without waiving the
privilepe provided under Bection 970 3o long as he does nof fssiéfy
against his spouse. Hlowever, under sghdivieion (&), the privilege not
to testify against his spowvse 1n that proceeding is waived as to all mat-
ters if he tesfifies ggatnst his spouse ag to any matter. .

The word ‘‘proceeding’’ is defined in Section §0) io include any
action, eivil or criminal. Hence, the privilege is walved for all! purposes
in an aetion if the spouse entitled to claim the priviisg. testifies at any
time durihg the actlon. For example, if & civil action involves issues
being separately tried, & wife whose hushand is & party io the litigaden
may not testify for her hushand al one trial and invelte the privilege
in grder to avold testifying agaiist him at a separate trial of a different
jssue. Nor may & wife testify awainst ber husband at z preliminary
hearing of u eriwinal action and refuse to testify against him at the
trial.

Subdivision (5). This subdivision preclodes married persons from
takine unfair advantage of their marital statne to escape their duty
to give testimony under Secilon 776, which . _ersedes Code of Civil
Procedure Seetion 2085. It recognizes a doctrine of waiver that hag been
developed in the California cases. Thns, for example, when suit is
brought to set asids a convevance from hushand to wife allegedly in
frand of the husband’s creditors, both spouses being named as defend-
ants, it has been held that seiting np the convevance in the anewer
as a defense walves the privilege. Tobins » ddems, 201 Cal. 639, 258
Pac. 588 {1927) 5 Schweriz v. Brandon, 97 Cal. Apn. 30, 275 Pae. 448
(1929). Bui of. Marple u. Jackson, 184 Cal. 411, 193 Pac. 240 (1920).
Also, waen husband snd wife are Joined as defendants in a guiet title
action and assert a clalm to the property, they have been held to have
waived the privilege. Hagen v, Hilve, 139 Cal, App.2d8 199, 283 P24
148 (1956}, And when both apouses jeined as plaintiffs in an sction
to recover damages to one of them, sach waa held to have waived the
privilege as to the testimony of the other. Fn re Sirand, 123 Cal. App.

170, 11 P.2d 83 (1938), {1t should he noted that, with respect to dam-

ages for persomal injuries, Civil Code Seetion 1835 (added by Cal
Stats, 1967, Ch. 2334, § 1, p. 4066 provides that 2!l damages awarded

to & married person in a civil action for personal injuries are the sep-

arete property of such married person.) This principle of walver has

seemingly been developed by the case law to prevent a spouse from
refusing to testify as to matters whieh affect hiis ownp interest on the
ground that such testiraony wonld also be “against’ his spouse. It bas
been held, however, that & spouse does not waive the privilege by
meking the other spouse his agent, even as fo transactions involving
the agency. Ayres v. Wright, 103 Cal. App. 610, 284 Pac. 1077 (1930).
{Lezislative Commitiee Comment (Assembly JX., Apc. G, 2065) ]




