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First Supplement to Memorandum 67-32
Subject: BStudy 50 - Leases

The attached draft seems t9 me to accomplish all (or almost all) we
set out to do. Seection 1951 gives a lessor an irmediate right 4o recover
damages, including ligquidated damages. Section 1952 gives a lessor a right
to recover the rent as it falls due. The section gives him this right
whether the lessee's possessory rights are terminated by abandonment or
by justifisble eviction. The lessee is given a right to have any income
from reletting set off--and this right exists under any kind of lease.

A lessee is also given a right of set off to the extent the lessor could
have mitigated his damages by reletting, But this latter right of the
lessee 1s inapplicable to the big leases (unless the lease stherwise
provides) where the lessee hns abandoned. If the lessee is evicted, even
under a big lease, the lessor must use diligence to relet,

Section 1953 gives the lessee the right to recover prepayments to the
extent that they exceed what the lessor is entitled to keep under Sections
1951 and 1952. Section 1953.5 prohibits waiver of a lessges's rights under
Sections 1951-1953 priosr to accrusl of those rights. And, finally, Section
1954 provides that a breach is an excuse for counterperformance.

Section 3308 and amended Code of Civil Procedure Section 1174 are as
in the latest wersion of Senate Bill No. 252.

Respectfnlly submitted,

Joeeph B. Harvey
Consuitant



1951, (a) When the lessee under a lease of real property has abandoned
the property before the end of the term of the lease, or when the lessee's
right of possession under a lease of real property is terminated by the
lessor by reason of the breach thereof by the lessee, the lessgor is entitled
to recover from the lessee the sum of the following:

(1) The emount by which the present worth of the unpeid rent and
charges equivalent to rent provided in the lease exceeds the amount of
rental 1oss that the lessee proves could have been or could be avoided
through the exercise of reasonable diligence without unduve risk of other
substantial detriment.

(2) Any other damages necessary to compensate the lessor for all the
detriment proximately caused by the lessee's breach or which in the ordinary
course of things would be likely to result therefrom.

(b) In lieu of the damages provided in subdivision (a), a lessor may
recover liquidated damages for the breach or abandomnment of a lease of real
property if the lease so provides and such damages meet the requirements
of Sections 1670 and 1671.

{¢) An action to recover under this section must be commenced within
four years after the abandomment or breach in the case of a written lease
and within two years after the abandomnment or breach in the case of an oral

lease.
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1952. (a) Subject to subdivisions (b) and (c), when the lessee under
a lease zf real property has abandoned the property before the end of the
term, or when the lessee's right to possession of real property is terminated
by the lessor by reason 2f the lessee's breach, the lessor may recover from the
lessee, in lieu of the damages provided in Section 1951, the amount of the
rent and charges squivalent to rent as they become dus under the terms of the
lease,

(b) If the lessor relets the property during the term of the original
lease, he is not accountable to the less=e for any rent or charges equivalent
to rent received on the reletting, but any such rent and charges shall be
set off against any amount to which the lessor is otherwise entitled under
subdivision' (a).

(¢) A lessor may not recover from a lessee under subdivision (a) for
any detriment that the lessee proves cowld have been avoided through the
gxercise of reasonable diligence without undue risk of other substantisal
detriment., Unless the lease so provides, this subdivision does not limit
the lessor's right to recover the full amount specified under subdivision {(a)
when the lessee has abandoned the property before the end of the term and:

(1) The rent and other charges equivalent to rent provided in the
lease amount to $500 or more per month; or

(2) The term stated in the lease is five years or longer.



1953, If a lessse's right of possession under a lease of real property
is terminated because of the kreach of the lease by the lessee, or if the
lessee has abandoned the property prisr to the =nd of the term of the
lease, the lessee nay recover Irom the lessor any amount paid to the lessor
in consideration for the possession of the property (whether designated rental,
bonus, consideration for the execution thereof, or by any other term) that is
in excess of the sum of:

{a} The portion of the total amount reguired to be paild to or for the
henefit of the lessor pursuant to the lease that is fairly alloeatle to the
portion of the term prior to the sbandonment or termination of the lessee's
right of possession; and

(b) Any sum which the lessor is entitled to recover under Sections 1951

and 1952,



1953.5., The rights of a lessee provided in Sections 1951, 1952, and 1953

may not be waived prior to the accrual of such rights.



195k, When a party to a lease of real property is in substantial
default in the performance of his obligations under the lease, the obligation
of the aggrieved party to perform his obligations under the lease is
excused, but without prejudice to the right of the aggrieved party to seek
relief for the default in performance or to2 enforece any other provisiosns of

the lease,



3308, {a) If u lease of personal property is terminated by
the lesser by reagon of any breach thereof by the lessee, the
lessor shall thereupon be entitled to reeover from the lessee the
som of the following

(1) The present worth of the excess, if any, of the amownt
uf rent and charges eguivalent to rent reserved in the lease for
the balance of the stated ferm dver the reasonable rental value
of the property for the same perbd.

{2) Any other dumages neeessary to compensate the lessor
Tor alt the detriment proximately eaused by the lessee’s breach
or which in the ordinary course of things would be Ilikely to
result therefrom,

{bY Nothing in this seciion prechides the lessor from resort-
ing 1o any other vights or remedies now or hereafter given to
him by faw or by the teris of the Tease,



1174, If upon the trisl, the verdict of the jury, or, if the
caans be {riad without a jury, the findings of the esurt be in
favor of the plaintiff aud against the defendant, judgment
shall be entered for the restitution of the premises; aud if the
proceedings be for an unbawinl detainer after neglect, or fail-
ars to perforn the condHions or covenanls of fhe lease or
sgreement under which the property is held, or after default
in the payment of rent, the Juderaent snall olso declare the
forfciture of such lesse or agreement.

The jury or the cours, if the proceedings be tried without a
jury, shall also assese the damages occasioned to the plaintiff
by uny foreible entry, or by any foreible or unlawiul detainer,
alleged in the eomplaint and proved an the trial, and find the
smount of any rent due, if the alleged unlawful delainer be
after defanlt in the paymant of rent, Judgtent against the de-
fendant guilty of the forpikle estyy, or the forcible or unlawinl
detginer muey be enteved in the discretion of the court either
for the amount of the Adamages and the rent found due, or for
three times the amaunt =0 found.

When the proceeding is for an vniawlul defainer afier de-
fault in the payment of rent, and the lease or agreement under
which the rent is payuble hag 2ot by i4s temns expired, and the
notiee required by Section 1161 has not stated the election of
the Lindlord to declare the furfsiture thereof, ibe conrt may,
and, if the lease or agreemment is th writing, is for 4 term of
more than one yvear, and does not contain a forfeiture clause,
shall order that exectulion upon the judgment shalli not be
issued wniil the expiraiion of five davs after the entry of the
jodgrent, within which time the tenaut, or any subtenani, er
any mortospee of 1he term, or nmoy other party interested in
its eomiinutpes, may pay o the court, for the landiord, the
amount found due as vent, with interest thereon, and the
amount of the damages found by the jury or the evurt for the
unlgwinl detainer, and the eosts of the procecdings, and there-
upon the judgrment shafl be satisfied and the terant be restored
to his estate,

Rut if paymoest &8s bere provided be not made within five
days, the judgment may be enforced for its full amouni, and
Tor the possession of the premises, In all other cases the judg-
ment may be enforecd lmmediately,




