
c 

. • 

c 

# 36 6/21/67 

Revised Mem~randum 07-34 

Subject: Study 36 - C~ndemnati~n Law and Pr~cedure (p~sscssi~n Pri~r 
t~ Final Judgment and Related Pr~blems) 

This revised necorandun replaces Mem~randum 67-34, sent May 29, 

1967. The "Pr~p~sed Legislati~n" attached has n~t been changed since 

the earlier memorandum. The "Prop~sed C~nstituti~nal Amendment" has been 

changed, h~wever, and this draft, rather than the earlier ~ne, will be 

c~nsidered at the June meeting. 

Background. A tentative rec~endation ~n this subject was widely 

disseminated last fall. The resp~nse was n~t entirely adverse, but it 

was apparent that there was no great enthusiasm for the recommendation, 

either ~n the part ~f property owners ~r ~f the public agencies. (The 

responses are summarized in Memorandum 66-62, october 11, 1966.) There-

after, the p~posed legislation was liberally revised by the staff to 

incorporate vari~us innovati~ns that \,e th::lUght might make the recommen-

dation ~n the piv~tal p~int of "immedia-ce p~ssessi~n" m~re acceptable. 

That versi~n was c~nsidered by the C~issi~n at the Tah~e meeting, the 

last time this subject was c~nsidered. The revised draft ~f the pr~p:>sed 

legislati~n that is attached (pink pages) makes the changes directed at 

the Tahoe meeting, with a single excepti~n n~ted below. 

C~nstHutional revisi~n. The staff believes that the Commissi~n has 

made a careful study of Section 14 of f.rticle I, is aware ~f all major 

problems presented by "immediate possessi~n" and related questions, and 

sh~uld theref:>re prepare a tentative reconnnendation indica-Ging what we 

believe Section 14 should contain. The staff does n:>t believe, however, 

that we should plan to pr:>pose and press f~r the adopti:>n of a constitu-

ti:>nal amendment. The practical pr:>blems connected with such an amendment 

have been c~nsidered by the Commission at several meetings. Rather the staf'f' 
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recolllr.lends that we submit our tentative recommendation, llhen printed, to 

the Constitutional Revision Commission for consideration by that commission 

in the course of its study. 

The attached yellaw pages contain our suggested revisi~n of Section 

14 of Article I. Under the standards for inclusion and exclusion of 

matter followed by the Constitutional Revisian Commission, we believe that 

it is unlikely that the existing particularized content of Section 14 will 

survive revision of Article I. Certainly, Whatever assistance we can lend 

to the Constitutional Revision Commission in its consideration of Section 

14 should be in the direction of eliminating the "self-executing" and 

detailed provisions naw found in the sect ian. We should recommend, and 

the attached draft pravides, that Section 14 be reduced to four elements: 

(1) just compensation, (2) public use, (3) jury trial, and (4) an assurance 

of simultaneous payment that wi 11 permit any sensible form of immediate 

possession devised by the Legislature provided that the property owner 

receives substantial payment at the time possession is taken. 

Accordingly, we suggest that the constitutional revision contained an 

the yellow pages be recommended by the Commissian. 

Statutory revisian. At the Tahoe meeting, the Commissian directed, in 

effect, that the draft legislation (1) not extend the riGht to immediate 

possession, (2) not change existing ex ?arte procedure in right af way 

and reservoir cases, and (3) extend the period of notice to the property 

owner from the existing 20 days to 60 days. As revised, Sections 1269.01 

and 1269.04 do this, and the necessary parallel changes have been made 

throughout. The staff, however, has also included Section 1269.02 which 

would pr(lVide the "gentlest" form of an exC;ension af possession priar to 

judgment that we have ever cansidered. Natice that it excludes private 

condemnors, requires a noticed illation, assures the property owner of 60 
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days' n~tice ~~ll~wing the making ~f the ~rder, and w~uld preserve evidence 

~f th~ existing c~nditi~n ~f the pr~perty. The auth~rization c~uld fur-

ther be lini ted t~ cases where tbe pr~pcrty ~wner w~uld n~'c be required 

t~ rel~cate his h~me ~r business. The reasons of the staff for strongly 

suggesting inclusi~n of Section 1269.02 are simple: (1) Tbe Commission 

should avoid any implication that it bas explored tbis subject and has 

concluded that the existing, and rather peculiar, constitutional authori-

zation bas any intrinsic merit; (2) we should avoid any implication that 

we believ" that tbe existing constitutional authorization precludes legis-

lative experimentation in the preliminary exchange of approximate compen-

sat ion and possession; (3) it would be desirable to a~ford the Cali~ornia 

Supreme C~urt an opportunity to declare that the existing contents of 

Section 14 are mere "for instances," which may be broadened (or curtailed) 

by tbe Legislature; and (4) if the Constitutional Revision Commission 

revises Section 14 to eliminate the detail on immediate possession, we 

will have appropriate implementing legislation. 

Particular Changes Made in This Dr~ 

Changes made in this draft to car'Jr out the direction of the Commission 

at the Tahoe meeting are as ~ollows: 

.§.ect ion 1247 

Former drafts amended Code of Civil Procedure Section 1247 to codify 

case law that bolds that the condemnation court has the exclusive power to 

determine and enforce the right to possession of the property, as between 

tbe plaintiff and the defendants, and to enforce all of its orders for 

possession. This draft deletes the amendment to Section 1247, but adds 

the same material as Section 1269.08. This change was directed at the 

Tahoe ",eeeing to avoid any implication that we are making n substantial 

change in existing Section 1247. 
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Secti~n 1249 (onended) 

c This s(;cti~.:m, which deals with the ~)ecuniary effects of "prI3-condemnati~n, tt 

bas been further polished, but it reto.inc the previous determinati:ms of the 

Connnission. This version states the curb upon pre-condermation influences 

as refin!ments of the I:larket value concep-,·. This draf, Hill not entirely 

please the public agencies because :If cheir vie1f that tl:is restriction should 

be stated in terI:lS of the admission or exclusion :If evidence, and particularly 

:If c:lmparable sales. The COl:lmission, hOl'1eVer, has unif:lrnly taken the view 

that the section should be stated as substantive law, operating both in the 

admissi'~n and exclusion of evidence and 'in instructi:lns concerning "market 

value." Tile staff strongly recoT.lLlends retention of this form. 

Secti~n 1249a (new section) 

In '~his section, which specifies al'cernative dates :If valuation, sub-

divisbns (b), (c), and (d) c:mtinue exis'i;ing law. Subdivision (e) reverses 

the result of the Murata decision in the case of new trials unless the con-

demnor dep:lsits the amount of the verdid ~r judgment within a brief period. 

Subdivision (f) clarifies the date of valuation in cases of mistrial. One 

appellate decision holds that the abortive "trial" has no effect on the date 

of valuation and that the datG may shif" forward to the date of tb·c "retrial" 

The public agencies would prefer the rule to be that a "retrial" is simply 

a continuation of the original trial proceedings. The staff, however, sug-

gests that a rule analogous to the ~ne coverning new trials be made appli-

cable. f,ccordingly, subdivision (f) provides that the date of valuation may, 

in effect, shift i'orward unless the c:lndemnor deposits probable compensation 

within a specified time following the declaration of the mistrial. The 

dep:Jsit ,,~uld, of course, be made under Clmpter 1 (connnencing with Secti::m 

12~.8.01) Tather than Chapter 3 (commencing with Section 1270.01) because 

in the case of' a mistrial no verdict or j 12dgment is re<1dered. 

Subdivision (g) is a better version of t.he former subdivision (b) that 

appeared in this sect.ion. 
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Seetio •. 1268.01 et seq. (New sections--Deposit of probable compensation) 

The changes in this chapter, which permit the conderrillor to deposit 

its estimate of the amount of probable compensation, subject to liberal 

provision for revision by the court, were approved by the Commission at 

the Tahoe meeting. On examination of the question, the staff has con­

cluded that this change is permissible under the existing language of 

Section 14 of Article I of the California Constitution. 

Section 1269.01 et seq. (New sections--Immediate possession) 

Sections 1269.01 and 1269.04 state existing immediate possession prac­

tice, limited to right of way and reservoir cases, except that the period 

of notice to the property Qlmer has been extended from 20 to 60 days. 

This restoration and change in the period of notice was directed at the 

Tahoe meeting. 

Sections 1268.02 and 1268.03 are the staff's proposal, based on con­

siderations outlined in the preliminary portion of this memorandum. The 

reason for permitting an appeal from an order for "immediate possession" 

obtained by noticed motion (Section 1268.03) is that any review of a "right 

to take" question by an appellate court in connection with immediate pos­

session concludes that question on trial of the eminent domain proceeding 

itself. We think, therefore, that as a record has been made on hearing 

of the motion, appeal rather than writ would be a better procedure for 

presenting the right to take question to the appellate court. 

Section 1269.05 has been revised as directed at the Tahoe meeting to 

permit the property owner to specify the date on which he desires the 

deposit to be w.ade. If the depo si t is made on or before this date, 30 

days thereafter is given to the property owner in which to vacate the 
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prop~"~y. Of course, as in earlier drafts, the only sanction in the section 

is the accrual of interest from the date specified by the property owner 

if the deposit is not made. 

Section 1269.08 continues an amendment that, in former drafts, was 

made to Code of Civil Procedure Section 1247. 

General Revision 

Throughout, this draft has been polished considerably, without the 

making of substantive changes. 

Respectfully submitted, 

Clarence B. Taylor 
Special Condemnation Counsel 
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Revised 6/20/67 

SIIe. 14. (4)? 
c:: Private property shall not be· taken or' damaged for 

public UII! without jllSt eom~lIsation having /Int been made 
to, or pl1id into e<'\urt f'Jr. thO' owner, ...... fIfI .irh~ sf ", .... ;, 6P 
laM 4:& lPe ~ leP P!tllef. OH fJti1I6f1ea ~ .. .,.,. ... iMetl 
_ fih.6 ... eI a,' ee.,~n&tii:eH; ~. ftat"tl!!ipel eeL)i8J&M81l 
", &. ~ &P ~ itCftf.e. tW ltal M 1L),u,IiiHtt WI!tMP clitifo,ieq .... 
ttieipid ~ tiifJMlie., mlHtiei'" ..... Elw..te\; ... iIlICe, • 
...... a., Ie¥ee; ,,,eI m n ti&n. ~ ~ ealMMtt '-'88ft ftttt.iet; .. 
aitNItoo ~ ""f1oI'llH ... .... m' it,;;; ... ,~ ......... ~. 
he .... ~ Ht -..y .... " .... el'Wi"~d Mol. tMIitl iftI6 -.. ,... 
.... 6WItePt iF) MjitW .• iave ~ ~ lat!!t&Alo ~ ~ iutppsr.:tsl'Beu" 1',., a .!l1i .,.. S!:le8 8fJPf1S18tieu, wltiM tlfJBlftt!HAMi 88 ait&1I .. 
oIIiI •• l4aiJlod loy .. .;.a,., ~ ... ;...y. 1M> ...... 11, M ito eI.olteP 
ei¥H _ itt & -..4 *.....-.1; M.!iIoaQ ti& 1' • ."il..<11')' '-1 
,...0'.1: tI, ~ 4ft ~ ~ffi.M.t'r tit t'iM~ .lbliutiu It'ABMh$ 
h,t lite ~ e¥ ft e£'tulJt./, fHII It liUthieiJu.;J bnr,t8l1l'ieu, tIP 
..... paliWI ~ rflilfh..loi.M; BnlHieitNtl ~ ,l~t attftM... 
~ ...... ai.tt'ie4t drl.hulCe, iftilMieM; 4eYeer fte1tt:MMM • 
.. W6IeP ee:8t"'181ieR ElWtl'li&trt eP •• ;1_ ~ e8J',.i:w .. ht!l; 
.$Jte .rsPeDuitl ~ fW ~~ .. ~ H tMtWi& ........ 
Jun_flil tt¥ llitttarie' eEls. _itl ~ WIle bafBttlttie ,all1t ,mien 
... _ eI ...,. ftcIM; eI WIlY ......... k ~ ,... _ 
wHo J!ft!'!lBaea, HItIli •• 11 ,... fMII>lie .... 'helM. toile ... ~ 
eI .. _ ea"." therelIW 1M tiI8ttfIM rapMl'" e:r.:fI-.eiag 
em'ueMseNeilt: Jl:rM'Ftftiagi ae elnttliBc te_.*68Itftef ... 
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~ jk1:ritMlioiiJlt ttfi& t1:~ ~~ ~ j~U:ll"ib.V 4ft f.ite 
'\PaS' ef """"':l' ,Ie ~ .. ,il ,;<1 ... -Ifte ..- ... ~ ~ fM'&" 
~"t\g:i ~ fUtltljlJ~ -tfttt.;'f ~ fHtti *" ~~ I~JI"J:(:lIIll'b ft!:t-Ht.e 
....- "'a;' J. !< ... ; ...... l>e "','!o'-,'l!>!;' ~..., ... _ ... 
tft" .- <4 ...., f't'~ ~ to lot< MIi .... fflflfte~ pttj'­

........... ~ ...,..'ft!:~l .. !i." ..... tffi6lt ~.....t ~ a";;"'gi: 
fflei~ lJI. ute .•• ,oJ ntl ;lIg tltff"'lll"'" "OIl"';H l.iI lo:r ..- ....... 
~. ~ 4t:w> ;,; _ """$';[;0> f.l!. ~ ilIe f't'6!>­
~ Ni ft8aft ItA ~ ~ fltft tie a!l(.el~tt:illetl uet6P<lfftg f,& Jaw.: 
~ .,.".... ""'!'; ttJ"m ........... .4 ~ ft!Ifl¥ "" ... ;.; " ... ".,>1: 
ol~u"6i .. ~ ~ ....m ,,~te >ltt. ~ ~ .... 
~ ~ ilt~ '}itfitleP~l\, ~ f.lte. b:1tl:MnrC * AAidt 1~IlPi!y sa 
P8f(8Y.t~H: m &tteb ;pffi&t1eaiftgI! . 

• ~ ef ,.......~ f>PBf>'.t:', ~ it PaH ..... l _ ~ 
~t.w.t ..., .. ~,......,.. fo;o> I. ~~I: ow hl'f81J ... iR g fMI",' ... .w.tI 
\Ie el_ell '" ~ ~ it ~. a!fo;; ""'* ~ 1' ....... firm, 
..... :\1'""" .... "~B 4itltittg ~ l>'.Jlepty ~ ~ 
lew eI eMj'a~" HSMttHt 4eP ~ J*tPflLltleA slttil ~lit;pfnfJet'i 

~
Ra .... eli,.1J$e8;ttt.P, a 8$Jf'l:BlBti .eaP1ier. ," 

(bl • 8uhject to the ,....ovi4i0 .... o[ Sectio" /4.'ia of A~licl8 Xll, 
, ;.w cotnpcmatio" s/wdl. 1M /$.Ues.od '" '", COlI.rl of YeMdd IJ.$ ill 

otlur r.Wa C/UI'.a ....a, ,.m.... '" i>i¥jJ is _ ... ,.d, $haIl be de-
t~ed by '" jll~!I' '0' 'h 

(C) TIle Legislature may provide for the taking of 
possession of property and the devoting of such property 
to public use following commencement of, and prior to 
final judgment in, eminent domain proceedings. For this 
purpose, the Legislature may classify condemnors and 
public uses or purposes, and may prescribe the l!I8lIIIer in 
and the time at 'Which possession may be taken. However, 
bet'ore possession is taken, the probable amount of CaD­
pensation to be made for the property and any damage 
incident to the taking shall be paid into court for the 
owner. 'l'he 8IIIOunt paid or to be paid into court shall 
be subject to determination or redetermination by the 
court on motion of aDiY interested person. 'lhe total 
amount paid into court shall be available 1mmediateJ.y to 
the persons the court determines to be entitled thereto 
and may be withdrawn in accordance With such procedure as 
the Legislature may prescribe. 
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COIJIJCnt. The effect of thi s revisbn of Section lb. is as follows: 

Subdivision (a). No change is made in existing constitutional law 

respecting "public use," "just c8mpensation, ""inverse cQndemnati~n, It Or 

the general requirement that ~roperty not be taken or damaged until compensa-

tion is made to or paid into court for the owner. See People v. Chevalier, 

52 Ca1.2d 299, 340 P.2d 598 (1959), and City and C::unty of San Francisco 

v. Ross, 44 Cal.2d 52, 279 P.2d 529 (1955)(public use); Metropolitan 

''Inter Dist. v. Adams, 16 Ca1.2d 676, 107 P.2d ;J18 (1940), and Sacramento 

etc. R.R. Co. v. Heilbron, 156 Cal. 408, 104 Pac. 979 (1909)(just compensa­

tion); Bauer v. Ventura County, 45 Cal.2d 276, 289 P.2d 1 (1955), and Rose 

v. State of California, 19 Cal.2d 713, 213 P.2d 505 (1942)(inverse 

condemnation proceedings); Heilbron v. Superior Court, 151 Cal. 271, 90 

Pac. 706 (1907), and McCauley v. Weller, 12 Cal. 500 (1859)(pre-payment or 

:pa,ynent into court.) 

Subdivision (b). This subdivision states the established judicial 

construction of the deleted language requiring that "compensation shall be 

ascertained by a jury, unless a jury be waived, as in other civil cases in 

a court of record, as shall be prescribed by law." See City of Los Ange le s 

v. Zeller, 176 Cal. 194, 167 Pac. 849 (1917). With respect to the requirement 

that the power of eminent domain be exercised through judicial proceedings, 

see Wilcox v. Engebretsen, 160 Cal. 288, 116 Pac. 750 (1911); and Weber v. 

Board of Suprs. Santa Clara Co., 59 Cal. 265 (1881). Regarding the assurance 

of trial by jury in condcLlnaUon and inverse condemnation proceedings, see 

Vallejo etc. R.R. Co. v. Rced Orchard Co., 169 Cal. 545, 147 Pac. 238 (1915), 

and Highland Realty Co. v. S~n Rafael, 46 Cal.2d 669, 298 P.2d 15 (1956). 

The purpose of making this subdivision "subjec·~ to the provisions of Section 

230. of Article XII" is to prevent any implication that Section 23a is super-

seded by the readopti:m of this section. Sec "cion 230. enpowers the Legislature 

to authorize the Public Uilities C'-'llIIli: .3ion to determine the c~pensation to 
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be made in takings of public utility property. Section 23a is limited in appli-

cation to property that is already devoted to Q public use. See S.H. Chase Lum-

ber Co. v. R.R. Comm'n, 212 Cal. 691, 300 Pac. 12 (1931). The procedure for 

determining just compensation adopted pursuant to Section 23a (see Public utilities 

Code Sections 1401-1421) is not exclusive and is an alternative to proceedings 

under Title 7 (commencing with Section 1237) of Part 3 of the Code of Civil Pro-

cedure. Further, in cases in which c7.,~ensation is deterrJined by the Public 

Utilities Commission, the procedur"s of 'Ghe Code of Civil Procedure other than 

those for assessing compensation are available to the parties. See Citizen's 

util. Co. v. Superior Court, 59 Cal.2d 805, 31 Cal. Rptr. 316, 382 P.2d 356 (1963). 

No chanGe is made in these rules. 

Subdivision (c). This subdivision io new. It replaces the former authoriza-

tion for the taking of "immediate possession" by certain entities in right-of-way 

and reservoir cases, and removes any doubt ·whether the Legislature may, by statute, 

provide for possession prior to judgment. See Steinhart v. Superior Court, 137 

Cal. 575, 70 Pac. 629 (1902). Compare Spring Valley Water Works v. Drinkhouse, 

95 C~l. 220, 30 Pac. 218 (1892); Heilbron v. Superior Court, 151 Col. 271, 90 Pac. 

706 (1907). See also Taylor, Possession Prior to Final Judgment in Colifornio 

Condemnation Practice, 7 SANTA CLARA LA1VYER 37, 56-74 (1966). 

Subdivision (c) also makes explicit the requirement that, before possession 

of property is taken, the probable amount of compensation that eventually will be 

awarded in the proceeding be paid into court for the owncr. The subdivision also 

adds a requirement, not heretofore imposcd by this section, that the funds paid 

into court be available to the property owner prior to termination of the pro-

ceeding. The subdivision thus accords l1i'ch decisions of the California Supreme 

Court holding that, before property is Go',en, compensation must be paid into 

court for the owner. See Steinhart v. Superior Court, 137 Cal. 575, 70 Pac. 629 

'-... (1902). The subdivision permits the Legislature to specif'y whether the amount 

paid into C:lurt is determined ini tinUy by the plaintiff, by the court, or in some 

other manner, but requires that such amount be subject to determination by the 

-4 ... 
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c:Jur-::' :) § 14 

Lar~uage deleted. In deleting the second portion of the first sentence 

of this sect1:ln, this r~·i.3i:m eliminates language prohibiting "appropria-

tion" of property in certain cases, "until full compensation therefor be 

first made in m:mey or ascertained and paid int:> court for the owner." 

This language adds nothing to the meaning of subdivision (3) (1) • See 

Steinhart v. Superior Court, 137 Cal. 575, 70 Pac. 629 (1902). A more 

explicit re~uirement is imposed' by new subdivisi~n (c). 

Also deleted is the language requiring that, in certain cases, 

compensation be made "irrespective of any benefits from any improvement 

proposed." This requirement respecting the offsetting benefits has been 

held inoperative because of its conflict with the e~ual protection clause 

of the Fourteenth Jlmendment to the Constitution of the United States. See 

Beveridge v. Lewis, 137 Cal. 619, 70 Pac. 1083 (1902); People v. McReynolds, 

31 Cal. App.2d 219, 87 P.2d 734 (1939). In deleting the language, this 

amendment clarifies the povler of the Legisla;;ure to deal with the offsetting 

of benefits in eminent domain proceedings. The subject is now governed 

by Section 1248 of the Code of Civil Procedure. 

The proviso to the first sentence of this secti·~n, and the next 

following sentence, dealing with "iL:r:.edic.'~'" p~ssessbn" in right of WEy 

end reser"oir cases c>re str]erseded by 3ubdivision (c). 

In deleting tile last sentence of this secti·on, this amendment eliminates 

the provision that, in effect, property may be taken by eminent domain for 

certain logging or lumbering railroads, and that such taking constitutes 

the taker a common carrier. This provisi:m, added in 1911, has never been 

construed or applied by the California appellate courts. Takings for the 

purposes mentioned in the sentence are authorized by Section 1238 of the 

Code of Civil Proceduxe and Section 1001 of the Civil Code. The portion 
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of the sentence making the taker a common carrier is merely an instance of\ 

a broader proposition inherent in the nature of the power of eminent domain. ~ 

See Traber v. Railroad COmmiSSion, 183 Cal. 304, 191 Pac. 366 (1920); 

Western Canal Co. v. Railroad Commission, 216 cal. 639, 15 P.2d 853 (1932)· 

Deletion of the sentence in intended t~ clarify, ruther than ch~nGe , 

existinc law. 

\ 
I, 
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PlIOPOS!Il LEGISLATION 

The CoD:m1ssion's r€Comn6ndations woo.:ld be e':'fect~ated by the 

enaC'l:.:nent of the following measures • 

.41i act to OlUnd Selltiotl..,:: UIJ, 124!J .. 1, 1252,1253, 12554, 
1255b, and 1257 of, fa a .tl. 7.1 (~"(T fbi!l Su-
film 1368./)1) 10 Part 3 oj, to add S.olinn 1249a. to, at<d tl> 
~ Sedioru; 1213.4, l;U~.!i. 1213.C, .1213.7, and 1254 of, 
1M Coih of Cit>il l'f'(Jced"r~ aI!d to Olli<'nd Eectiom 98090 
II1ld 380!!1 0/, and to add Artiele !J (O/"~"D witl iJtJ& 
tWa 16425) to Chat>tM<·j·VJfy'PlJI't 2 of 1)"~-iW>n 4. of Title 2 
0/, IA. OOV""""'6Jlt Codi <lfl4fo a>melld Su:tioN 4-"1)3 aM 
4204 of t1Ie Stf'UIs alld High Jay. Code, relatiag to ........ ent 
~. 

fie r-ple of tke 8tm ()f CalifornUJ, do enau as folloflJs: 

Section 1243.4 1repealed) 

SI!I(."rulN 1. &t:tion 12411.4 of the 0-1e of Civil' Procedure 
ill repealed. . 
~ :Nt ~ 111zat.eeiliRtt m ~ tl&'*Uifl \;r8flgllto ~ 
~ BI&t:e; fW ft 86iluty, ~ .. tR'6Ri~iJnil ('.6l1l6l'etii6fil &Ji' ~ 
,,81iMa ~ flifftl"iet, JftllMfI.¥1l81 ~ tiBtt:rie'5 JIltJ1ftieifal 

. ~ 8!jAa-ie~ spaiftage, i~iii&ltf ~ t=edSdi8~&!J:l 6P ~ 
eSBa@F'P8tieft dStft.et.~ 6P ~ ~ eB:rruAftllt:i8B~ fM. ~ ," 
fi@Bie;'Wte i!m .... ili&te ~ aM """' J ftHY~ 
~~ *"w:u:'" tlleif<H.~CP:r:":ft= :::: '(fH8P'1!ID 
lie &fl.'" flt the :81ftn:.'1e'P tHHl &ejeet. tft the eeBaiti~ft8. ~ 
.Ie! iI.oo<l 9:l> Jew. 

Coroment. Section 1243 .. 4 is superseded by Section 12~.Ol. 
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Sm. 2. Section 1213.5 of tho C-odo of Civil Procedure is 
repealoo. 
~ -fe1- 1ft ~ J.j1l'6eeedlflt; i-& e.Hl:iaelrt; Ja~, if ~ 

l'lltilltill' ;,. Q."tll.,.;,..« j.,y litw j;& ffilw iffl"',," ..... f",ooeA!!i "" &f 
~ " .... I' •. riy ~ *" I><> .... , "_"e." tl><> I'lailt*ilf ""'3'; "" M>Y 
t.ime ~ ~ 19OHe~.I-. .&f SU1AIB6&S ~ ~ ~ tile ~ tt£ 
j • ..Jgm,,"t, ~ .,. ~ M ...., -..4 ~ .... ~ i1ete ....... 
i»!!' #Ie ft,,,,,,,,,t .t!>:e.. .... 11 .... to; ,. "" .•• ".,,,,iV ..... <he Jl'IYBle..t ef 
~ ~ """I'"" .. t;8" wItid>";lI-:e.. ~ ..... {M ~ at 4e 
)fFe'ff~ ~ ~ ElemfJg(> lHdaerA. tfle:rtJe~ ~ &~i.t:r sftftQ 
:e.. ... tfte _ 4e _ iie~_;" •• *' lie t.IIe ' .... ""131e ~ 
oeBI, ... o&ti~ ~ will lie "*'" ..... t.IIe ~ &.€ 4e fI"EI'l'­

eflO' Ml<iI -ftJIS' <l mg.' i» .. oieBt th •• 'de. ~ aeJle~ t.&e 
_PitJ<, ae fl1ein<ilf "*<0'; "" ""3' ~ ~ tit the ~. e£ 
j~q.eM, ~ a ~ te ~ 6&IH't ~ eft 6P6eP MI*h EIHl'£flg 

K .. ~ imm e ai&te- fJ BE selJsi Bft * ~ .:te use 1M pP8f'erty 
~ t& Be eSB:ie"ifitJtit 

W if 1M _ delePHI;""" ~ ~ ]'l~ifi ;;, ."litle.iI <w 
teM i.Ite )li'~( fir ~ e.mitit€lH: tl8Mtioi:&: a:ltil. t& talte :imme~ 
,.utlesti8fl -l:.tl\.~ ~ ~ $e,t.'+i'Ri'4 ~c.'1el'lQm~ ~ t,k.e ~ 
tijf loti !leI" osit.i. th., 5< """;iy; &fie ,_ ..!tiillj.,y ~ tliUJ .... 
He t:Ae pwftelf * t~ ifti..lRe..iiBfle PO! seWER ~ 6Bft t& :aee :4ifte 
Ju-e'et~ ~ ~ 1M ~IiEllBlnetl. ~ ~ Mitdlwi:&tf tm-. ~ 
me lii_ )1 9JlSesHitlB ~ 

-t+t DentPi"be .fit.?, fJ)">6}UJ tir f::tltl -t*e ~ tWo lW.:;f L'tot lW'. t)t eJ'em 
~ t.& 1M> """,l"",,,,,,, ~ ~e.'''';f>tie,. "*:."r' "" ~ lIJ' 
l't"t!.eilfJi! ~ the e9Blfl}fl:ink 

~ ~ tile 1'''J'1!'''- '" ~ .eo..J •. _i"". 
~ Stat.e WI ~ '" th<> ikor>.oit. 
f41- S- file iHtte ~ ....... 010 ~ )Ilaillt.Hi: is &IItft&.ieetl tb 

--II I 1111 , ill ... , .. ,.ts ..... :'JG..';,"'''- t¥ ..... 
t.ijf yetta_ 1\ JeW ;1M&; sMa "" tM ~ ~ eIO ~ . 
u... _Miff 'iYeI!!<l- loe .~itl.'d t<> tali.; )I.o.eeBla6~ ~ tlooo 
., .. fltIe~", i.t ~ """'" ~ _'lao ~lIlodi"';Bjen ~ * 
~ eeeMat> till< ". ~ '*'Y- tloe ~ itt ... ,.d<>, 

W AI; ~. 00 """'" ~ ... jJ", *'- fl8 .......... i9 ~ 
file f'l&dt1i1i slIaP. -. ~ OOW <4 tho ~ .... the --.4 
_ fti' __ ef ~ )Il'6I''''~ ~ .... 4l>e eee\lpaetl\; iI "."., 
SR •• at file ~ oM],} he ~ ~ l'eYS6I1&l ~ ~ 
4l>e ~ "" "'*-~ ;., t.. Be ""...ae I>es l"'e"'i."'S¥ &f'" 
~ ito t&e l' •• ee.<l;',g .,. loti f'l'6'ti.",.:.>, 1;.;"" ~ ~ 
a ~ &.€ Ht.; ~_ awl ""'6,,16;"& ... I;6e ... _ I'i">" 
~ b:!' ffl.w.; ;" WItiffi '""'" ~ &II W 1h"<W may lie 
m&i!e ill' -* 'RJfI'ft ~ ~ ,,»Ii ills aU .... ey ef ~ 
it ~ :U .. fl<""*"" Hfrili" wham " ~"'ffl' &.€ W. .....Jao 1NI"".m.,;,,~ 
;,fI"'eai ..... 1' .... 0: .• ,"" ... ~'etl tb "" ~~ -...t ~ 
M>is ~ ........... '** ... tl;e ~;"" ltt;,. iI., .... I.<l f.ree file 
~ "" MfHt&!, ~ ...... ,mirl"u. "" ffi....& ,"*tJ;i» the ~ 
tile fliajllli/!! ~ ffi t;.,.. ;,i; ........ .,." .. &6ol ~ -a ft ~ 
'" the ~ ~ ,·"!!itot ... d .... eertH",J ""'* ~ t.. 6Olt!I> 
,..,.,..... ~ l!M Ifto;;, :...- ad,) per.!. I-f .. ~ .,f tl>b ~ is 
~ By l'€{.,-itltel'til &'F eP1ti.fi.e6 ~ iTt ~ * fier i1Elsal aer~liee, 
tho> 'l'lei<>tilt ...... 1* Jl)." _ iIl.!'MhTit ffi tile "".'-,! y, t; ~ 
~ the ~ o1'.'!,;1l1: file ".,_. fla._,tl ~ ~ _ 
~ l>eeB ... ~ !J!llt. ~ ~; f<w ~ ...-, '*"-' J.,. ,.g;,. 
~ ttath(Jl:>if,e. ~ f:1&i~ 1::6 ~ fl6ooe-s:sie)t &i ~ fJ16]9:el~ 
wit-hs.N. ~ & Mf'Y <* ~ ~e¥ &t: iEuRecliat:e }Js Iti: Bisn 
*I'e£t '" """"""" ........... "* ~..g <l;e ~ .A, ... 
.........., "'i"'* Br "".mag , .. 4k6se ... ~ _ od".eas afta!l. a.. 
~ !flIte ....- ~'; ii>I' gooti """"" ""'-' I>:l' ~ 
!ll;&l,,"-'H t!te ~ r<i"t'€Hiffi if< <his /!lfM;"Ysieft tit " ~ el 
!JbI, ~ fI>Im f;""'" ~ 

.!tfI -a·m tlMs ~.~, """""pil _ o;i' __ &.€ ~ 
_ pl'8p e:riiy" meatt9 ~ t}. ".! ~ 6ft ,eJI@8BS Hit ~ :ti6E" 



j;fie ~ ~ t6 ..... *" ">'fleal'£ I;y-~ <l¥ ~ """c¥".""".s 
~ poe •• Je<i ... 4'Ile ~ ~ ef ffie .,.......,. ... ~ 
t.he flf6f'€>ty ffi ~ Md .lli> >jl<)i'OOtt <tt' J'l""""", if ""'Y; ... 
}J6tf:ideI!UQ[,;a e.f: .:e:fi.e ~~ 'ltt:f.k.'¥' ~ ?,;ri Ut:u ffittl ~ l'u;m'cle-rl 

Jea.g., .... ft!!'I """'.". '* 1'".01,&.1, .. , 
-fd1- M ~ tkffie ~ !be ~.ftoo ........, .... "'*" .~Ilo". 
~i>e",.~~~_~~~"" 
~ ~ W t.he .. aaH .... .. ow'.;!) t'M ... ei"g, ~ ......... 
e.>eaSe'*' ",<1001'0_ ... ~,.,~#tuttl;;:.j>l";Il';(f is .""llito.l 
.... ile,e.i~ p"""" .... * ,ffia ~ Hi tl>e .......... okt""",j""" 
~ ffie .''''''''lY whieh ~ ge ""1'''';tol1 f.e., ffie ~ ef 
~ P'''1'OPI), &>..t ""Y~ ~ ~;" ,Idle .... /, ~ 
t.he _am "" ~ "'~ ~,~ ~ ~ tI> 
ja*""t, .melt "'"'d.j~. "'''l' """ 00 ""~ U. ati __ 
~ t.Il6R a...;. elrea6y ",;;Il<l,,,.,,,.,, t- u. Redi." ~ 

W !file ""''''''''. r'~ll;' e" .... 00 ~>6fi#etI ~ the flla;",,« 
tiI<i ...", _.~ ef <!il>di .1<$9.'1 ""th,l,'& .... l>,l' tJw, t1ef,,.,tlftlN 
~ _lli> ~ ;" ""i ........ e "" .d"" •• <l t ...... d", +Hit! "" ..... 
~ "" eE\mfI ...... 'lie... .' ., ., .d . 

-tB !J.lftt, pJ ..... tifl: slJUH """. 1M i;d<l ............. ; ....... ~ ,..: 
~ t.he ~ .... ~ H>e»> fOO ;j-r"'~ I;y-~ pes­
........,., w ~ l','.,e"'.y l'".,.a,,,,t .... Wa ~ 



1243.5 

COlilEent. Section 1243.5 is superseded by Chapter 1 (collllllencing with 

Sectbn 1268.01) and Chapter 2 (c=encing wH)) Section 1269.01) of' Title 

7.1 of' Part 3 of' the Code of' Civil Procedure. The provisions relating to 

the deposit are superseded by prov~sions cont~ined in Chapter 1; the 

proviSions relating to an order for possession prior to jUdgment are 

superseded by provisions contained in Chapter 2. 

The disposition of' the various provisi::ms of' Section 1243.5 is indica-"",,,! 

bel:>w: 

Section 1243.5 Recollllllended Legislation 

(Code of Civil Procedure) 

Subdivision (a)----------------------1268.01, 1269.01 

Subdivision (b)----- .. ----------------1269.01 

Subdivision (c) -- .... -----------------1269.04 

Subdivision (d)----------------------1268.03 

Subdivision (e)- .... - .. - -- -- ------- --··--1268.09 

Subdivision (t)----------------------1269.07 

-4-



Section 1243.6 (r,nea}ed) 
SEc, 3. Seetio.u 1243.6 of r.he C'l)de of Civil PNu.:edure ll:l rl!.­

pwled. 
~ ~het ~ i-e ]"t*t!ui,etl w:ae ,It!f''tl. 'ite.l &s tt~ 

..... :!led;." ~ tltt, _ sha+J ~ ffie _" "" ......... 
~;..; .. <l .... ~ ~ 'Pw""'fY, ~ tJ... p!,,;m;>l' ,;;,.~ ffi .. 
_Ut~~'" ffie ~ _a.':\\ ... ~ ...... tin. 
......... ~ ~ ~ .... "" ~ H''''" my •. 1+ -e;r i!; 
.. ~;.,. tin. ~ )I!" II",*", l'"""itI!;!. '" ,It". ~ i1' ~ 
be 1>4!, ~ .. ; .kt-*"<!; ...... <l;";",, .,.t! ... Ht.< __ "' .... 
~iei§ed m ~jiC.tt7li ~ ~ iii~t ~ ~ ~ ~ 
_ ... ~ ~ "" *", .. .,.' .. "'0: f<i ..... lk; ~~ ...... 
4is&a~ m -tJrt. ~t'i" Sfloerd-AeJ -fflt}Htf, sieliml. 

CoInr'lent. Section 121.,3.6 1.:0 s,~::>erse<ied by Sect:'on 1268.10~ 



H 1243.7 

Section 1243. 7 (reDea.le~ , 
S:£C. 4.. ~ectk.n ]24~1.7 (Jf tll\:l Code (Jf Civil J~",cJej!;hlrt~ 1}; re­

pea.le<l 
~, :f&t,At ~ .»-. &fl<It. ~ I"", *"*' ,~;;..,J 

ftOI f'P&o;iil€<i ... j:;u;ti" .. ~; +It<; t>«+ty ~, flW>~ .... 
... Ie .... ;'Ii !""'I'(.I"l), ... ~ ~n ""'*' "M'll' HI HIe _-, itt 
~ IftHltlH:l' £tcl.-'eiaafiep I'P6~(lot'!~ W ~ wi:.ltJ-FIIl'o:at rti ~ 
.... M+'f J>aPti ~Ii * * _ J<.1>6/iit",\ ±- ;.,;,; tl"~'" .". 
~P6JEs~ty iilta'M-:, ~ ittiffl f.1.pp:i(:2ttibH~ H~ +~,*l'+. ~HH ~ 
~ fla¥H8" * * ,!Ida"'., ~l'>l'lji.<l ~ wkith ,he ~mtI, 
;.. ... titled t<t ~Waw ~ +It<; j!tP<ri;;';'ffm '* ,.t;;,; ,....,.;,.".; w 
be j>Qi.ii to> ...00 itf'!~ ~ '*' "'"","," 'kl' '''''e'' *' """'le{!­
a-~ ~ ~l4j' "" l""l"rty ~_f, 

fb} If tite ttitid tlHi61fut .~, t.6 W w+atJt'~ ~ +a 
ja~-Ae'(ji eseF:t.dfO ~ ffifWttft:t .t4:,.~ 1)1'Jj~iJtal dl:!fW:·1it, ~ 
atJ;plie:Qat~ ~ a±r;"' .,f ~ f'..~~~~ ~,-~~_~ ~ ~ 
, ... ol-.ll;ag "",,-.,.0 i>3' twa .... _ ."f.lei.Il' _~ iI.j>-i*"""'" "" tloe "..,.... t<t ffie efke;; tit", ~ """ ~ '" "ft<, ,birtH! Ht ~ ~ ':t1B:G'ti!nt. m StteB ~ k~- ;!.' ~ 1"i':'HH-n ~ 

1m¥" $f1Afl:il~ 4yithaY'lP'Ih h,"~ .are t1Ft.J..i~"ffir t:ftM- exe~ea~ .f;ft.e 
wewu; t6 ~ ~ ~~.~ ffli+~i -rt1l ~ ~.tetlBilled 
its ;4.fte. ~lwui .r!uff"uli:w ~J u:t:uHng, -tlbgt!lJtP.tz :wtHt legfJ ~~ 
........ -the tlffi.e it!! *" w;, cia"" m.t, 

M ....,..., ;" ........., '"'- "'''' "'fIPli- ""'" ffie _. ,,_ 
~ t# .'" wi-f-l>4r...." ."eu;" iJIe ,,,,,,,,,,4 it!! tll<: ,...;.~ ... 
Qepesit, f.~ h~Jjjeiilii.j, ffl ~ ttf ~.;g< tll!'f.Hwatt- ti::aek:rti±kitLgs; 
'IllIti' ~ #Ie "* ftlt<l,,·!tll;ing <"!if'€+tf"'} ll;' loWe .... """" ~ 
~ ... ,,,i,'.,, itM-;i i.:-' HIe _oj, 'c' '.I.., dl'~ t ..... ~ 
...., ~ ... ift,;. ~#f ,<> ~ tile" ..,iftt ... !I>iOO ,,_ 
li>P the ""'''''''' <>f ""'Y __ .. whlt~.,. hj' tltt! fljJplic.-, 
~ ,"'eo",. >J... *""",>+b W ~ *'" "t.'jlliuu,!" &F~ ~ 
&<I ~ ~,..Jif> +he "",'",,,1, .bM>!tl., I" e.eeilffig t&­
~ wiili ieg;;i ~~ • .., ...... +he 4Me '* j,,, wit:dJ'~wal. 

U ~ ~~ 'f't~ ~ ~ 1¥.ifJJl~.iudoH :ii+ (di:tt.ilioed 
~ itl\ ~~~ ~~ ffi~ ~ -ttlJ(I~?tujH"g is ~ Ht 
_ '" ik. """""" .;" ~" ,",h. .... lte __ W 
_"""t "",,¥ltb t<o 1>e 'wHlitl, aW" u,,:.,lt; +It<; "'""Hilt ",ig"'..;uy 
~t.;4 

!J:%e 'f>1al.I.1.iit ~ ('(;11.;ent ttl' fffi "t~'i"'~~ fh.ffi::ts ~ tJ:t.aH 
-the &'Rlttltiht ~~ 'tt1'n1t"t:' ~ J~BtthiRjl1"it~ 

±f ~ >HtJ ... ,~;" ""~;,y .... adu;t.'e,l ~ ;n ....... , "*' &flPli""," JiLH;; ~ ttrttk ... ~ ;" ~d ia ... _*-the 
pt'efhihln tmffi ~t' ~ ~~ktk1-tig"; 4m:t 'f'tt"It ~ ~ ~ P'~l&$:t 
&f H;e ~ ......... .,;: 'loll<> tl;,i1<-l'btlHw,;;, it:> h 1:""4 ... W ~_" .. 
~ eests ffi ~ fJ'ui'f.it._llt 4onu~in pf'&eaatug".: 

W !f'h<o. "i'f>I~ ~ lti. ~ "" "1jld,,vit ,':l"",~ ..... 
"t¥li_. sl...:H "'" ~ .t;;,; hrl . ..-.. ffl ~k ~':" ""* ...,.. 
~ ~:d- f4 tt rs+~ ~UrltiH):~i. !f~ t\fliliit~ ~ 8eJo'iie 
it: ~ fA: f.k-~~~ €iT i-»to Ilbio-11itf iti:wJ fr(~ v'!:iTbdMRitl 
o!l!i>il I.e _ ... ~ "" ~. ~ "-" ~ .... d. """""" ". W 
811Pliurlioh~ ~ ~-trt";f ftre +t+bt~ ~' a-H. ~~~ ktiQ ($~ 
V\ri!i~ltn'eF;.s +a~ 

ffri-~. iJIe ;l(;.;{"", ~,,;; #n; ~~ """:1' ~ W 
!md> wiHtJ~ h.\" ~ ..,. t><~t*m ,~ ;.., ~ _.;;6; 
g£"""i\ t>.a;; .... "",*t'i"~ ~ k #I€it .... ~ tJ;" _I 
sf; 6P -tee Sll1"t"ttW ~ aH-ett ~ ').rr.:k~ ~ iHSt_t:f~1ti~"a"l 



11 1243.7 
fer WttJ,.;,. "w ~(f '}.i;'f ~ +Joe ~rl-i!{ >l'rttj' "'*'''' ... 

....m "itlo<l .. "w,J ":f ti+~ "" ~.~ ~ .... if< _ "" ...., 
gE&lui.de +.htt1; ~~ 1*'~ i:H:'£': ~ W:I hdir\tfli% ~ ~ 
...... ffi W f;P"I,".t"" l'* 4it< _ .... H;",~!l' ~. "t","lf'i. i;> 

JaUBtiRtl:H:r ~ #u t\tiHt~ fJCtii.ftH ti: It&T~.fb ~~ f't:t'Sf:H:ta 

~ ~ ~ '~&F ~HH'f;- .Hi offlj'i; otHe~ ~ ~;.,., tm<l. 
~ *<; ~ ""~lj~ ''''Yd', """l "'ali ~ M "l'f'eIrl' will 
~:ffi- t:Ite ~ t~f att:Y' ~ f(~- ~r fljll~U.il:':t'b witllE:h.ew.1ft ftt' 

f ... th"" FigM& ~"'" flte l'ia;ntd hdll" -.. ...... '"'" ....... 
. witf, ... /tWB, ~ ~....m: 4.ftIt _ ;.. """!, ")Ij,d;",, ~ 

*&WteS &sil: lat4 Jmr3'W11 i1:ddrt..,1,:"1:t1'1:i * ~ pt!PiI't:Io~~ kftt,~ ffll 

IlOO", • ., .. t.; lttt>re -. "'+t'<~ ;;. the I" ~IJ."',y, w~ "" _ 
~ lttIft h€e» ,;I;l;. t6 _ ~ wi-!!, <;li"" ~ ...... "" ~ 6i 
~ .'.P' ie •.. 4+ 4f. fi!ttirt!iIl' ........ ,,~ .. , t~ •• l .. ~ fIle-* 
~ H ~ ~ ffi ~;:'f~u.J1J ~ }:Ie.Wl6ll8 ~fr fft- }).e:)ije. • etl 
te Mw ffit,,,,,"*6·;" #Ie f'l"~ ~ #Ie~ ~ ...... 
~ <!IwJt ...a{, l>e "'iI!,<l",,,,'" ."..;j, 4d!€ ~,_ """'*"" &ltd> 
f'e.,.""ftl ~ te OO~ 

-fB H tI", 1'''U,''8 ... _'" ~ .....J, ~ it> tM wHlI­
~) 6¥ii.:tJ.t.e. piaiutiff S6 P(~ldt:";t-t.~) t:1-te~.J f:ili.&H th~ntifHii:l: 
l!&!ti .. ~ M'tt>P ..,.;.;"" ~"'* * "* ~ ...... ;;WH ...,.. 
tt':ptitine ~ :lifl.U~IB:HH ffi lw: ~J;~!i'a1N1ol, if-~ -itfrti :ay W~ 
Y. .4Jte ~ tldn:'If)}Ut!1 +Hffi.. &- ~~ ~ cBtitif(l -t-& \!;i--=I_k~ raw 
iiflt Ptll"ti4'H! ffi: ti ~ ~ ltHtft~f~}' tl€"l'A6iT ~ -the ~ 
_ '",j .. i, .. .....,., .~ ~ '\Yi~","'ilt,;; ,..;i> j;t<1I'!~ ... 
~ f.tfl 8;Jltltll"'tP.lriHg is:'(t LlIt",}. b:v- f:Yft,. ft*' ~ snia lJ!llL tiH'f'€H€S 

QflfJP6\' Eil Iij *"" __ .., >he dH-d .Im> H+ty . ...., ~ i<l ffi<, 

&<l~.I'''' .... i ..... lt~ ffi Il<*-h "'''''''tl.f "" ;. .. ~ #y ~ -, I;ffi; 
..... "" ~ ~ .t.e ~_ d ... ",.tl *'" "'" 8.hu"<. ~ 
JHo+, ~ .t.e 1'''il''".!H "" Ht.;, Jld'Ii"ft ( .. title"" ~ '" """ 
tl1B8l:U:!t withtlta?llu .:Ht;N:- i':itKeth iite Sfft6Jlnt. t-e- ~-k ~t4t 
f!ftMY i1i t1lttitlul H6 ~ t"ktn'll:1i., ea fa +he ~:W iR!mt l16BHl:in 
fI"'!fJ" • .li"g, ~"<4I-. ~ ~. j .. h'P<A ;...;... Ht.;, do", '* +Is 
~ N<, l'."".'~ "" _1 ,J>tffi :00,,,,, iffiY .... ,..,,. ~ .. 
~ ~ ~ ~lil";fh~titnl ~ +ft.e -%~-.,~ ~~ ttte 1~~ 
~ +tF 9fo:>i~~~ ~'t~ lll<Y.'':.t6, ~ nt:L ~ ffi ~ ~ '* t!oe ..... "Hllt wm><l ..... ,.. loy ..H I,QY,"e., I"'"dil,,d, #Ie rffi*o­
~ ~ ~ -~ ~ -Atriti. ~'h!nBittien «t I>ef'SblJ" ~ 
~ _ .... _ .... ,..,.,."..; hl;o "'" """ ... _h 

W 1+ 'Wit), a ".Wl>; ..... .,..,...,"f'i' ..t ff8?j' w.;h """""" .... al+ <-'<lit­

~ tz ~: ~ ~kth ~ ~ ~ M tlef(!~I5i(\;fj ffl. ~. 
fi4 .w.e ~ )(.(,·~j¥'i·u,.{ ~1- 13aJ»lfeJtt ~ itfl t4tii-Nt far 

1':",""" .[""'1,."",1';""" ~ """'- "" ~ '" ""'" ~ ~ 
l;e ep .... t.iI *Ji>'fu ~ ;i>l~ m *" -,_. ~lt t"" ... 
t!eetling, 

W ~ _."nt wi'''''_ ~ fIftY ~ m ."..,.,.. '" +he _+ ... ""hid> :;,., ;;; •. Aid"l &;; *",;,l~ ~1 .,. ....., 
.......... >1' .16,,[";'" f'I"'<~ ~ k~ .... "'" ~ ..... l!"'l 
~ 1~l!d'l;eP ~ :"'wd ;",oP'.'" ~ 4tffi, >ft;, J..... ... 
;.y, ""'l;~ .... ..".al, ...... ...., _ ia whl4 ~ ......................... 
f\:l&eeuli¥lg is lJOk1ihg ~Jt ~ jwlg'iden't tlte)'Uf,J' itgrtil:lifi 
Hi-t': d JUhtn.Hf. .. -4-f .foJ\+> (~. {.lilla-nt. ~ ~ ~ .. J.,.e ~ 

_ wittffi, 00 %;; .. 1>4<", ~ j" .. tll(",,,,,t '" e'"'' foJ., tit" ""''*' 
fl-h-tYt Sit fclbtiuh, ~. -j:hIJ~j1h n-1i ftl:l'ailmt ~ Sii:Zt::K,i ~ ~ 
~....m. to;;,"<::dlt .... ~ftt4t t-h~ 11~ ~nt: ~ ~t' ~ H+<-~ 



C)JIll1ent. Secti"!-' 121:.3.7 is superseded by Chapter 1 (c:JJ:mencing with 

Seetion 1268.01) "f Title 7.1 "f F:lrt 3 ::.f -"he C"t1e :Jf Civil Pr::.cedure. 

The disposition of the various provisions of Section 1243.7 is indicated 

below. 

Section 1243.7 Rec-:munended Legis1nti;)n 

( C "de ::;f Oi viI Frace (: ~l·.::) 

Subdivision (a) - -. ---------.---.- - - ---- 1268.04, 1268.05 

Subdivision (b) 

Subdivision (c) 

Sllbdivision (d) 

Subdivision (e) 

Subdivision (:e) 

Subdivision (g) 

Sabdi vision (h) 

---,----------------------

-8--

1268.06 

1268.04; 1268.05 

1268.05 

1268.05 

1268.05 

1268.07 

1268.08 



J 1249 

SF>C. , ·s".;tion 1249 of tllo Code of Civil Procedure is 
lUnellned'to read; 

1249. (4) As used in tlUs section, "market value" lIIBans 

marlret value unaffected by (1) thil pubhc use to which the 

pr0P!'rty is to te devoted; (2) the Dublic improvellwmt or project 

for which it is being taken, (3) the eminent dOllllrin proceeding 

itself, and (4) any actions on the part of the con{Bmnor 

ereliminary to too eminent dOll'8in proceeding. 

!'b) lOr the)' . ., .. ttfurpose 6i as::;e~~1ng ct}:mI)t:'nsatH .. m and uarnages; th,e f'otg:M 
tfi<-.""" ~ :t..! ~ ffi "-' ~e<l .... HIe &a;;e <of ~ 
i8101ft&IU16 floE l"R)ls::tfJ:SBfJ aOO- its · ... ;-)Piil\lvahie 0/ iJie, property 
on th. dat_ 01 valuation determ""id under Sectw~ 1219a .... 
~ fItrl;; st."n be the measure of compensation for i!Jl 
property ... ~ actually talwn ~ and the be~is of daruage~ to 
prirpelty 1Iot aettlally Ulken but injuriously ail'ectf:"; in ell 

"R.oman )'-...,&;~~~~!f'~"~UJCh:~~~ are allowed ft!I I'P""iaea m un&r 
ffi;tt; m ~ '*"'" ... whlel> <he io&ue 

""" ~ ~ <he El<>te '* ~e.lI't_J,"e 
ftItlffi <of <he.~ ~ <he ~ is .....-.l :e:-~ ,Mooa 

. It!*, <he •• ,,;,paHoa t;;".. "'*' [laB'age. al>sR ~ ,1" ... ,,"9. ... """" _"".il al> ~ ....... <>!! ~ ~. N<> ill'!j3¥""ell'>P.e ~ 
t'If"lB ~ jlra!'t1ty ,*,11""'1 ee,,' te tlJe <IaOO <>!! ~ l!eI'¥iee eo: 
'''JIliHa"" AA..n J,e j".l""e.t ... ~ ",,_e,,~ eo: ~ 
ti<ffl er d_age .... 
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C=ent. Secti~n 1249 states the measure ~f c~rnpensati~n in eminent 

d~main pr~ceedings. 

Subdivisi~n~L~ The pr~blems t~ which subdivisi~n (a) is directed have 

nQt heretQf~re been dealt with in Calif~rnia statut~ry law, but have been 

c~nsidered in judicial decisi~ns. This subdivisi~ requires that the market 

value be determined as if there had been llQ enhancement Qr dirninuti~n in 

market value due t~ any Qf the ~~ur menti~ned factors. 

In San DielE.. Land and T~1;n Company v. Neale, 78 Cal. 63, 20 Pac. 372 

(1888), and subsequent decisions, the courts have held that any increase in 

the market value Qf the property to be taken that results directly from 

the prQPosed public impr~vement is t~ be deducted, in effect, in arriving 

at the c~rnpensable market value. See U.S. v. Mil1".~, 317 U.S. 369 (1943); 

City Qf San Dieg~ v. BQggeln, 164 Cal. App.2d 1, 330 P.2d 74 (1958); £?~~y 

?~L~s Angeles v. Hoe, 138 Cal. App.2d 74,291 P.2d 98 (1955). This cub-

divisi~n is intended b c~dify the results ~f these and similar decisions. 

NotWithstanding the rule as t~ enhancement in value, the Calif~rnia 

decisiQns are uncertain respecting any decrea~c in value due t~ such fact~rs 

us generul kn~wledge of the pendency ~f the public pr~ject. Several decisions 

seem to indicate that the rules respectl.ng enhancement and dirninuti::m are 

nQt parallel, and thnt value is to be determined as ~f the date ~f valuati~n 

notwithstanding that sucl: value reflects a decrease due t~ general kn~wledge 

~f the pendency ~f the public project. See City ~f Oakland v. Partridge, 

214 roo ~r:' 9~ 1.91'>, 20 CaL ~,-i;r. 388 (1963); PCQple v. Lucas, 155 Cal • 

. ~pp.2d 1, 317 P.2c'. lOll (1957); [\'1d i\t~':.is?n, T~pclta nnd Santa Fe Railro;:Ld U:>., 

. S~uthern Pacific, 13 C~l. l\PP' 2d 505, 57 P. 2d 575 (1936). Seemingly 

-10-



§ 1249 

t~ the c~ntrary are Redevel~pment Agency ~f th~ City ~f Santa M~nica v. 

Zlverman, 240 A.C.A. 70 (1966); Pe~ple v. Lillard, 219 Cal. App.2d 368, 33 

Cal. Rptr. 189 (1963); Buena P~rk Sch~~l Dist. v. Metrim C~rp., 176 Cal. 

App.2d 255, 1 Cal. Rptr. 250 (1959); and County ~f L~s Angeles v. H~e, 138 

Cal. App.2d 74, 291 P.2d 98 (1955). Subdivisi~n (a) is intended t~ make 

the rules respecting appreciatbn and depreciati:m parallel. 

Under s~bdivisi~n (b) ~f this secti~n, the market value ~f the pr~erty 

~n the date :)f valuation is the "!:leasure ~f c~mpensatbn" f~r pr~perty actually 

takeri'hlia the "basis ~f damages" t::> pr~erty n~t taken but injurbusly 

affected. Subdivisbn (a), h~w'3ver, requires that the influence, if any, 

~f the menti~ned fact~rs up~n market value be c:lnsidered in determining 

c~ensable market value ~n the date ~f valuati~n. Thus, with respect t~ 

pr~erty taken, disall~wance ~f the effect, if any, ~f the fact~rs has a 

direct bearing up~n the c~pensati~n t::> be a\vo.rded. In cases ~f partial 

takings, h::>wever, the market value ~f the pr:lperty is merely the "basis :If 

damages" t~ pr:lperty n~t taken but inj uri:lusly affected. Thus, the effect, 

if any, :If the fact~rs is t::> be eliminated in ~etermining value in the 

s:l-co.lled Itbef~re. c~nditbn" ~f the property for the purp:lse ~f assessing 

severnnce damages nnd specio.1 benefits under C~de :If Civil Pr:lcedure Section 

1248. The nature ::>f the public impr:lvement is taken int~ acc~unt, of c~urse, 

in determining the value ~f the pr:lperty injuriously affected in the "after 

c~nditionlt f~r purposes ~f asscssing severance damages and special benefits. 

See People v. Ricciardi, 23 Ca1.2d 390, 144 P.2d 799 (1943). 

The purp~se of the first exclusi~n listed in subdivision (a) is t:l 

c~dify the general pr~p:lsiti::>n that the use which the condemn~r is t~ make 

:If the pr~perty cann~t pr:lperly be c~nsidered t~ have increased ~r decreased 
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its market value. See City :>f' Pasadena v. Uni:>n Trust C::>., 138 Cal. App. 

21, 31 P.2d 1163 (1934). Ii', houever, the condemn::>r's pr::>p::>sed use is ::>ne 

::>f the highest and best uses :>f the pr:>perty, the adaptability :>f the pr::>perty 

f:>r that purp::>se may be sh::>wn by the pr:>perty ::>wner. See San Diego Land and 

Town Co. v. Neale, ~!!.. 

With respect t::> the effect of the prop::>sed public impr::>vement itself 

::>n the market value of pr::>perty being taken for that improvement, c:mlpe.re 

City ::>f Oakland v. Partridge, supra, and Pe::>ple v. Lillard, supra. 

Subdivision (a) ad::>pts the view expressed in Pe::>ple v. Lillard. See 

Anderson, C::>nsequence ::>f Anti.cipated Eminent Domain Pr:lceedings-Is L:lsS 

::>f Value a Fact:lr?, 5 SANTA CLARA LAWYER 35 (19C--4). 

As t:l changes in the market value ::>f the property t::> be taken due to 

the imminence ::>f the eminen1; d:lIDain pr:lceeding itself, :lr t:l any acti::>n ::>n 

the part :If the c:lndemn:lr preliminary to the pr:lc·~eding, see ~ Park 

Sch:l:ll Dist. v. Metrin C:lrp., su~pra. Subdivisi:ln (a) codifies the view 

expressed in the I-!etrim and similar decisi::>ns. 

• 

Subdivisi::>n (b). The term "market value" has been substituted f::>r 

"actual value" in subdivision (b). This change c:ldifies the decisbnal law 

which unif:lrmly c:lnstrued "actual value" to mean "market value. n See 

Sa~r~~,,~!.,? S:luthern R. C::>. v. Heilbron, 156 Cal. 408, 104 Pac. 979 (1909); 

L::>s Angeles v. P::>mer:lY, 124 Cal. 597, 57 Pac. 585 (1899). F:lr simplicitY:lf 

expression, the phrase "date :If valuati::>n" has been substituted f:lr former 

language that referred t:> "accrual" :If the right t:> c::>rnpensati::>n and damages. 

N:> change is made in existing rules as t:> pers::>ns entitled t:l participate 

in the award ::>f compensation ::>r damages (see PC:lple v. City :If Los Angele.!, 
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l79 Cal. App.2d 558, 4 Cal. Rptr. 531 (1960); Peaple v. Klapstack, 24 Cal.2d 

897, 151 P. 2d 641 (1944». Further, na change is mo.de in the effect af a lis 

pendens (see Lansburgh v. Market St. By., 98 Cal. App.2d 426, 220 P.2d 423 

(1950) ar in the rule that, as against intervening rights :If persons having 

actual or c:lnstructive n:ltice :If the proceeding, the title :If the plaintiff 

relates back to the c:lmmencement :If the pr:lceeding (see East Bay Mun. utility 

Dist. v. Kieffer, 99 Cal. App. 240, 278 Pac. 476 (1929). 

The pr:lvisioijs relating t:l dates of valuati:ln f:lrmerly c:lntained in this 

section are superseded by Section 1249a. The provisi:ln denying compensation 

f:lrimprovements made subsequent to the service of swmnons is superseded by 

subdivision (b) of Secti:ln 1249.1. 

Decisions c:lnstruing Code :If Civil Procedure Secti:ln 1249 held that 

its provisi:lns governing the date of valuati:ln and the making of subsequent 

improvements do nat apply in proceedings by political subdivisions to take the 

property :If public utilities under the provisians af the Public utilities 

Cade and Section 23a :If Article XII :If the California C:lnstitution. Citizen's 

Util. Ca. v. Superi:lr CJurt, 59 Cal.2d 805, 31 Cal. Rptr. 316, 382 P.2d 356 

(1963); Marin Municipal Water Dist. v. Marin Water & Power Co., 118 Cal. 308, 

173 Pac. 469 (1918). This c:lnstruction is continued under this section and 

Sections 12490 and 1249.1(b). 
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SEC. 6. Secti:>n 12119a is added t::>:cl1e C::>de ::>1' Civil Pr::>cedure 

immediately f~ll::>wing Secti~n 1249, t:> read: 

1249a. (a) The date :>1' valuatbn shall be determined as 

pr::>vided in this secti::>n. 

(b) If the issue ::>1' c~ensati::>n is br::>ught t~ trial within 

Jne year after the filing ::>1' the c::>mplaint, the date ~f valuuti~n is 

the date ::>1' the fi. ling ::>1' the c::>mplaint. 

(c) If the issue ::>1' c::>mpensati::>n is n::>t br::>ught tJ trial 

uithin::>ne year after the filing ::>1' the c::>mplaint and the delay 

is n::>t caused by the defendant, the date ::>1' valuati::>n is the date Jf 

the c::>mmencement ~1' the trial. 

(d) If the issue ::>1' c::>rnpensati::>n is n::>t br::>ught t::> trial within 

::>ne year after the filing ~f the cJmplaint and the delay is caused 

by the defendant, the date ::>1' vuluati::>n is the date ::>1' the filing ::>1' 

the e ~mplaint. 

(e) If a new triD.l is ~rdered by 1; .. e trial ::>r appellate c::>urt 

and the new trial is n~t c~enced within ::>ne year after the filing ::>f 

the c::>mplaint, the date ::>1' valuati:m is the date ::>f the c=encement ::>1' 

such new trial, except that the date ::>1' vo.luati~ in the new trial shall 

be the same date as the date ::>f valuati::>n in the previ::>us trial if 

(wi thin 30 days n.fter i;he entry ::>1' j udBnent ::>r, if a n::>ti:>n f::>r new 

trial ::>r t::> vacate ~r set aside the judgment has been made, within 10 

days after disp::>siti:>n ::>f such m::>ti::>n) the plaintiff has dep::>sited: 

(1) The pr::>bable just c::>rnpensatiJn in accJrdanee with Chapter 

1 ~ "'Jll1lllcncing with Secti::>n 1268.01) ::>1' Title 7.1; ::>r 
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(2) The amount of the judgment in accordance with Chapter 3 

(c:»nmencing with S2cti~n 1270.01) ::>f Title 7.l. 

(f) In any case in which a mistrial is declared and the retrial 

::>f the case is n::>t commenced within ::>ne year after the filing ::>f the 

complaint, the date of vnlunti::>n is the dnte ::>f the c::.mmencement ::>f 

the retrial ~f the case, except that the date of valuation in the 

retrial ::>f the case shall be the same date as the date ::>f valuati::>n in 

the trial in which the mistrial was declared if, within 30 days 

after the declarati::>n of the mistrial, the plaintiff dep~sits the pr::>bable 

ju~t o::>mpensnti::>n in acc::>rdnnce with Chapter 1 (c::>mmencing with Secti::>n 

l~pa.Ol) of Title 7.1. 

(g) Unless an earlier date ::>f valuation is applicable under 

subdivisi::>ns (b) thr::>ugh (f), inclusive, if the plaintiff deposits the 

, probable just c::>ropensati:>n in accordance with Chapter 1 (c:JJllll8ncing 

with Section 1268.01) ::>f Title 7.1, the date ::>f valuati::>n is the date 

on which the dep::>sit is made. 

Comment. Secti~n 12490. supersedes those p~rtions ::>f C::>de of Civil 

Pr::>cedurc Section 1249 that fo~erly specified two alternative dates of 

va1uati::>n. 

Subdivisi::>n (a). Secti::>n 12490. pr::>vides a date ::>f valuation for all 

eminent d::>main proceedings ~ther than valuati::>n pr::>ceedings bef::>re the 

Public Utilities C::>mmission. See the C=ent t::> Section 1249. 
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Subdivisions (b)_ (~). Sc:bdivisions (1;·)' (0), and (:) establish the date 

of' valuation for cases in ~/hich ·oh·.:t date is ·no'c established by nn 0c.rlbr 

The fu1.te of the filinc of the ccq.laint; l'ather than the date of the 

issuance of summons, is used in determining the date of valuation. C~e of 

Civil Procedure Section 1243 requires that all proceedings in eminent 

domain "be commenced by filing a complaint and issuing a summons." 

Ordinarily the dates are the s~e, but this is not always the case. See 

Harrington v. Superior Court, 194 Cal. 185, 228 Pac. 15 (1924). As the 

issu&~ce of summons is no longer essential to establish the court's 

jurisdiction over the property (see Harrington v. ~u:perior C:)urt, supra, 

and Dresser v. Superior Court, 231 Cal. App.2d 68, 41 Cal. ~tr. 473 (1964», 

the date of the filing of the complaint is a more appropriate date. 

Subdivisions (c) and Cd) continue in effect a pr:)viso formerly contained 

in Section 1249. Subdivision (d) retains the date specified in subdivision 

(b) as the date Df valuation in o.ny case in 1'Inich the delay in reaching 

trial is caused by the defendant. 

With respect to the da'Gc ·~hat a trial is c:»);;J"Jenced, see Evidence C:)de 

Sectbn 12 and the C:)l1illlentc:) that secti:ln. 

If 0. neu trial is :)rdcred or u mistrio.l is declared and the Del·/ trial 

or retrial is n:)t CDIlrlCnccc1 l1ithin :)ne ye::lr uf'"Oer the filing :)f the 

c:>J'J]?luint, the date of valuo.tbn is determined under subdivisi:)n (e) :)r 

(f) rather than under subdivisi:)n (b), (c), :)r (d); However, if the neu 

trial Dr retrial is c:mnnenced lIithin :me ye::tr after the filinG Df the 

complo.int, the dnte :>f valuc::;iDn is determined by subdivisiDn (b). 
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N~twithstanding subdivisbn (c), the date ::>1' valuatbn may be an 

earlier date if a dep~sit ::>1' pr~bable just c~mpensati~n is made. See 

subdivisi::>n (g). 

Subdivisi::>n (e). Under language f::>rmerly c::>ntained in Secti::>n 1249, 

questions arose whether the ~riginal date of valuati::>n ::>r the date of the new 

trial sh::>uld be empl~yed in nell trials in eminent d~in proceedings. The 

Supreme Court of California ultimately held that the date of valuati::>n 

established in the first trial, rather than the date ~f the new trial, should 

be used. See Pe::>ple v. Murata, 55 Cal.2d 1, 357 P.2d 833 (1960). 

Subdivision (e) reverses the result ~btained by that decision unless the 

date ~f valuati::>n has been established by the deposit of probable just 

c~mpensation ~r the plaintiff dep::>sits the am~unt o~ the judgment in accordance 

with Chapter 3 (commencing ,11th Sectbn 1270.01) of Title 7.1. The subdivisi~n 

applies whether the new trial is granted by the trial c~urt or by an 

appellate c::>urt. H~wever, if a mistrial is declared, further pr~ceedings are 

n:lt c:lnsidered a "new trial," and the date :>1' valuation is determined lmder 

subdivisi::>n (f) rather than under subdivisi:ln (e). 

Under subdivision (e), the date ~f valuati:ln is the date of valuati~n 

used in the previ~us trial if the dep:lsit is made within 30 days after entry 

:If judgment or, if a m~tion f:lr a new trial or t:l vacate ~r set aside the 

judgment has been made, within ten days after disp:lsiti~n ~f such moti::>n. If 

the dep:lsit is made thereafter but pri:lr t:l the c:lmmencement of the new trial, 

the date ~f valuati~n .is the date of dep:lsit under subdivisi:ln (g). 

Subdivisbn (f). Under the language f:lrmcrly contained in Sectbn 1249 

{-,he effect, if any, :If a mistrial upon the dnte ::>f valuatbn was uncertain. 

SubdJvisbn (f) ad::>pts the SalJe prine1ple as -Gimt established by SUbdivision 
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(e) which gQverns the date ~f valuatiQn when a new trial is ~rdered. See 

the C~ent tQ subdivisiQn (e). 

FQr the purpQse ;)f subdivisbn (f), a "retrial" fQl1Qwing a mistrial is 

distinguished fr~ a new trial fQllQwing an appeal Qr a l!IotiQn fQr new trial 

granted under C~de Qf Civil PrQcedure 3ectiQn 657. See BubdivisiQn (f) 

and the CQmment t:J that subdivisi:Jn. As t:J the distincti:Jn, see L3sAngeles 

v. C3le, 28 Cal.2d 509, 170 P.2d 928 (1946); ~UTKIN, 3 CALIFORNIA PROCEDURE 

2072, § 24 (1954). 

Subdivisi3n (g). This subdivisi3n permits the plaintiff, by dep3siting 

Dr:Jbable just c3mpensatiQn pursuant tQ Chapter 1 (c3ml!lencing with Secti:Jn 

1268.01) Qr the nm3unt Qf the judgment pursuant tQ Chapter 3 (commencing 

with SectiQn 1270.01) :Jf Title 7.1 3f the C3de ~f Civil Pr3cedure, t3 

establish the date Qf valuati:Jn as 3f a date n~ later than the date the 

depQsit is made. The rule under the language f~rmerly cQntained in Secti3n 

1249 was tQ the c3ntrary; neither the dep:Jsiting 3f pNbable just c:m!pensati:Jn 

nQr the taking 3f p3ssession had any bearing Qn the date Qf valuati3n. 

See City Qf Los Angeles v. To,ler, 90 Cal. AVJ?2d 869, 204 P.2d 395 (1949). 

The date Qf val~ati:Jn may be earlier than the date 3f the depQsit, and 

subsequent events may cause such an earlier date Qf valuati::m to shift tQ the 

date ~f dep:Jsit. But a date ~f valuati~n established by a dep3sit cannot 

be shifted t3 a later date by any :Jf the circumstances menti3ned in the 

preceding subdivisi3ns. 
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Section 1249.1 (Qj&ndcd) 

C1l ___ .:'lS:!l~c';oCM. Section 1249.1 of tbe Code of Civil Procedure is 
amend&! to read: 

1249.1. (I') All improvement>< pertaining to the realty that 
are on the property at the time of the service of summons 
and which llfi'eut it>< value shall be considered in the assessment 
of compensation, dall\.llges and special benefits unless t.hey are 
removed ill'destroyed bdo", the earli""t of the following times: 

W 
(1) The time th~ title to the property :k taken by the plain­

till'. 
W 
(2) The time the possession of tile property is taken by the 

plaintiff. ' " ."', ,'. 
te+ 

. (3) The time the defendant moves from tbe propexty in com-

. pll'lllce with an order ossession. 
1 j 0 tmpr01:1tme-nts IHd u.pon the l)'ropfrtu sltbsequenf to 

the diUe oj the g-er'vice of su.mmon$ shall lif.J i,tu;lu .. d.ed in tke 
assess""",t of C<J""peru,'ation (ff (14m"flts. 

Comment. Subdi vision (b) of Section 121f9.1 restates and supersedes 

iii provision of Section 121+9. 

." 



Secti~n 1252 (amended) 

~~. Sec1.iOl:! 1252 of the Code of Ch'il Procedure is 
IJl.; ~cd to read: 

1252. Payment TJlay be made 1<> the deferlaant. entitled 
thereto, or the mOlley may be deposited ;" ~ ..... ill<; tie­
knil~"t", ...... i.e ,lti;aij""eil f .. ~ ... lltioJea. ~ as pro· 
.. "ded in Chapter!J (wmmeneinfJ w#h 8eol;0.,1270.01) of 1'itle 
7 .. 1 alul UTi/kd'·awn by lho"e t"tilleri th(;reto in IUwoyda71C<l ,,,itk 
that chaplet·. If the )}Joney be DOt so paid or deposited, the 
defendants may have execution lIS in civil ca .... ; and if the 
money cannot be made on ex(!.c.utioDJ the court, upon .R show~ 
ing t" that effect, illJ",t set aSIde and annul the. en tJr<l prlr 

cecdings, and restore poose",,;oll of the property to the defend· 
ant, if f'o~~e~ionb .. s been tnken bv tbe nlaintiff. 

§ 1252 

Carument. Section1252 is amended .in.order to eliminate any distinction 

between the kinds ~f deposits that Tftay be made after entry of judgment. 

S~catements have appeared in cases indicating tJat the defendant's withdrawal 

of a deI>",,:I.t made under S,;cti01l 1252 waives the defendant's right ?f appeal 

while withdrawal ?f a deposit made Imder Secti~n 12:>4 does n~t. See 

People v. Neider, 55 Cal.2d 832, 13 Cal. Rptr. 196, 361 P.2d 916 (1961); 

Pe~ple v. Dittmer, 193 Cal. ,1pp.2d 681, 14 Cal. hptr. 560 (1961). People v. 

G~~, 207 Cal. App.2d 759, 211 Cal. Rptr. 781 (1962), has cast doubt on 

the validity of such stater.-,ents by holdin:, thot a defendant IDay withdraw 

a deposit made under Secti~ 1252 without lfaivirl[l his r~ht to a nel; trial 

on the issle of c()!npensatbn by filing the receipt and waiver of claims and 

defenses, eccept the claim for 3rcater eor:;pc;nsa tion, provided in Section 1254 

(recodified tn Section 1270.05). 

~is amndment of Beetio;:) 1252 und er:act:::ent of Sections 1270.01-1270.07 

r:.akes it lear that liithrlrawal :-.f any deposit d:)es not result in a waiver 

of appeal or < righ"c to nelf trial on t'1e issue of" compensati~n if that issue 

is preserved i. accordance uUh Section 1270.05. 



Section 1253 (amended) 

~ Sedioll 125:1 of the Code of Civil ProC€duro is 
l.:I -ame"ded to read: 
. 1253. When paymenis have been ma,]" alld the bond !::iven, 

if the plaintiff ele{~ts to give o.nfl~ as reqnired by Sr:~,e1ions. 1251 
and 1252, the eourt shall mnk" a tiua! order of conJe.mnati<m, 
which shall d.scribe the property c.()JJol"nmed, t.lie ""i.atil or 
interest acquired Ow-rein, tJw purlIDHeS of such condemna­
tion, and if poSSffision is take-ll pursuant t.o 8r.etitlA: ~ ~ 
ll!&4 Chapter 2 (oommend,,!! with Rectiw. 126!J.O.1) or C/w.p­
tor 3 (com:me·"cir.g with Sed;m. 1270.01j of Title 7.1 prior 
to !lie making and entry of the tinal (Jrder of eOndl'lllllatioll, 
the date of .8uc~h PO::;::;'~SSiOli, For the purposC's of this sf~etion, 
the date of p"".,,,;.,ion shall be the d,lte upon or. after which 
the plaintiff is authorize,l by ordex of' the court to take pos-
0"b'-";01l of the property. A Nlrtified eopy of the ord<,r shall 
!liereopon Le rtcnrdeil ill the "ffioe of the r"",>rdel' of the 
county in which th·., property i" joeatl'd. The title to Tbe prop­
erty described in the tinal order of c,;ndemnation vests in tlle 
puiintili' for the purp,,,,,,,, descrihed thereihnpon the date that 
a certified e.opy of tiw final ()]'der of (::ondemnatlon is n~(~orded 
in the office of the ,.,,"order of the county. 

§ 1253 

Comnent. Section 1253 is runended to ehaxJee Ghe references to 

the appropriate statutory provisions. 
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" '.1' . $' at', t "",;tX'¢ '1t~ I~', ttL" ... it'$'''''rf ¢f :t.[ 
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-e+ il ja.it:t;t: tlk"fl,et • .f tftit7i Jt:.. ~ ~-t!~~: or{i+~ 

W H. &fI __ ~ " *""" ~ liaf, .~ wa>>teit ~ 
the "Mrl~ »4' the ... 10'''1..", " ili'Itl l>e """" ~ '*fJffl> """It 
~ tn ~ ~"f'~ ~~t tfflttt Witb oil:~l'irea ff.i.m 
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§ 1254 

Comment. The disposition of the provisions of sectt~ 1254 is 

indicated below. " 

Sccticn 1.254 Recommended Legislation 

Subdivision (a) 

Subdivision (b) 

Subdivision (e) 

Subdivision (a) 

Subdivision (e) 

Subdivision (f) 

Subdivision (g) 

Subdivision (h) --,-.------------, ... ---

Subdivisions (i) and (j) 

Subdivision (k) ----------------- ------

C.C.P. § 1270.01 

C,C,P, § 1270.02 

C.C.P~ § 1270.03 

C.C.P, § 1270.04 

C.C.P~' § 1270.07 

C.C.P. § 1270.05 

C.C,P, ~ 1270.06 

C .C,P. 5 1270.0&, Govt. 
C:xl.e §§ 16!.l?5-D427 

G;,vt. Code §§ 16425-
16427 

C.C.P. § 1257(b) 
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§ 1255& 

Section 1255a (amendf") 

@ 500 ~ 8""t;,,,, 12500 of til e Cod,- ,,1 Ci, iJ Proeedure if! 
atn6ld "" read: 

~2..~>a. (a) Th~ plainliJi lllay :.r.harAllon thr P1'OCee<1ing at 
any t.imt~ a1l.t!l"'" t'J,e 11Ji:n~ uf th~~ c(Hnpl.aint .mul bt:.Zo.:rf~ the .ex· 
piratilm of ao days after iinal juJj(IOe1' T, by ..ervlng on de. 

-fendalib. and fjJi!'1:r. ill ~Ilurt a V!.Tilt~ri nfrtil~e tlf such lLtl4i.ntloU~ 
"mL'Tlt -t ....... Failure tooorl1pl)'"with :5""lio4 12t.} of tIlis 
code shall ClInstit.ute an implied abandoiUnent' of the pre;. 
ceeding. 

(b) . The toun ",,*',upon rnotiM made wiwn ao da~s after 
suc!h Koo:ntlmUUt'U ~ .set a:·;itk t}w i4bandor~nlE".1.lt if it deter-­
mille.. that tl,e po.itiOJ) oj Ih" J!lovin~ pllrt.\' has b.,en ~ub!<tan­
tia1Jy (~lw.nf.n·_~l Ib ii:6 i.ktfllH'-'ht iI,_ ju::.tifiu.blr. reliance upon 
the }ll'OO<!Mjug and .... eh ""rty ".annot I", restored to sub-­
stantililly the "", .. e po:.itiOll lis if the proc""djng had not been 
commenced. . " , 

(c) Up"" th" ,j""ia! or ", .. "I]on.oo .;,t·!IIIlde .neb abID,tiOll" 
lU~liL (.r, if dO .~Ut~Ji. J"HotiolJ i:--; titf't1, upon the e;.;pjrati(dJ _oj the 
time lor. !Hillg- )i.udJ a hJoti.~B~ uH nUitiQjj' of auy J~a:rt.y,· a 
jUdl-'1~lC.ot sh~dJ tx~ (oonf.(~t'pd .th~.mi!'i."">iug' tb'c. pt()et·~~~.J)--.rl iiU~! 
uward~ al(~ (h·ft·ut.hliJ1~ ill"il" {~a~t". a.rl.d djsbLr:-.('.tiH!lf't};. t 

wMdI. IlU'lJverlible "".<1" ",,,]. ";.b"r!;{.m~ht.~· illdlld. (1) 
aU llt'~m'y cXP,("U~I\.,. :iJteU!T,~d h~ l\l'ep'H.ring i'm'- trinl. ,a~l{t -
Juting trial, all.u (;I) r",",«"",hl" "t.to:-ney a"d ""pn.isfiif'~s 
IJCtlUil.!.'11 .an" reasonably < nc"rreda$a .r"s,; i. t of tbeproceedine: 
to t<tki t1«; J't(Jperfll, whdlt.r sHeA rot$ loor. inr", ... ed lor 
.scrvico.:~: rmd~r{;(l J?t:/vn: Cr- a{tc,. t4 pl·~j(:t'(~Ji.n.g uNt .... com-
ml,)'h;(;ed. !!,h('~ l~'fI: ~ and {hbtJHn;~nH·nt"i., iuau •. tiG~' ('Xlle' ;"',cS" 
and ttt4.~ 'fces~ way iN: dahnnd in Nl~d 't:V i:, ('l~t hili, t'...1 be 
prepf~xll :goTH.::df lH,'.{l., a.I.Jd tax.cd a,., in Ci:. jt~·tiOlJ.ti-.1' ~ 
~ ~Wi'; ~ "LP:Vl1 jWlgUJHlt or diSJol~j till r;l(liiun 
of tl", Ill,ulltiif, Ikl.tlt£.,,,J .... l.~ ~"~ ef. t""- .;,"" ilk 
it e6st bin .'{hall be .1il .. ').!. w::.hhf ;~t ~"l~.v;: aftc,l' H~j.til·~: ~}f .~nt.ry 
of su(~h jljdgm("ht "t Hh# .~*ffi to~~ t~ t.w~*,,:w"',+.Tt"!~ .+l 
_ i...,~,l<ie ."1;,·"'""1 ........ ""4 ... 1""¥"';';~ ~ ........ _ ~ 
__ it< tl;!IIII,,, .... i -W ~ ""._ ~~ '" ~, ......... _ ..... 

. *Ik> ~";"t ..,.".,......,...".. i.,. """ "'..;.'" -. .# '"' :I'~m..~ .,.,... 
few ... , ill -. flm +i_".... ...... w... h-illl ... w ~. 

«(1) 1£) aft~j· tl~{:. .l}!ahtJin t.uk(~~ JHJ~~i·ou ()f or the· de­
.f6U.$.Ult mtJvt'~~· fronl the property ~~MHght (.0 bt! c(mdcrnnt".d in 
C6rupliati'~e wiHt. ~}J f1J"(~{.I' Q! 1-H ... .:.;x~~.;..;m, Ule jj.J:!jut.iff ab~n­
dOll£. the prc.ll.!~->('iHu.g ... :0. 10 !<iud, "pl"OPr..::x1.y .01" . .,:l. ;''''11'1..i911 thereuf 
or it lS dt~t("r~JJj;jl'd ·thiit tb .. ·. p)a.inritl' d:(.;C~ not. hu\'.f"I; a.;~th.Qrity 
t(, r.akf.' .-;.(!df Pt"l.ipt:r1y 0:.0- a IUH1:inh tJIN"I··'Jf l"y ("1njfh.""nt. uo-. 
nuUQ.J the (~ow·t :slJ"..H Urdt'I" th.e plaiutitf to i.1f'liver j:Km. .... ~ion 
of such pr.lJ}X.'::l'ty ~ir >:tlC!l "j)Ottivn ther~r to tlle parties 
.cntitrl(d tv th{~ tH.~~'~()tr. tllen'"oi" i.:.Rd. );. ... ..aU :make Sltt~ prnvj •. 
$ion a.'\ :suaH bt~ ju:-:1. fot t.h~· jJ:(vJr!(I"Ht. t.lf. Jantagp.iI a.riSi.r..g out 
out nf tile· plaiutii(·~ 1.a]\~Hg l.Jlld H~ tit tbc. l)TOperty ~ll.d 
tlamag't's. for .iHIY }Cl::"S or !UJp:~il'1n.('~~t "ttl' ~l\.ie "Suff,.~:n:d by 
tJ~l! htHd am! im.provr.rrl.enfs dftt'lt the thlW tnt. ·plaintiff t(,ok 
}JOXSet...,.,iOH 01··· ur the· {kf{'lhhlut movN frlJ.tn tile property 
s<>ught to be cOllde'"tl~j! ill .. "n pl "","e. with an ord~~ of p<lIiIl"'" 
siml t whjt~hc\lC~l'" h: the t-a~'!i~'l" 



c 

c 
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C::t:nent·. The purpose and effect ::>f subdiVision (c) ::>f' Se.e-t.ion l~ ie.to 

recCl":pense the defendant f::>r all expenses necessnrily incun:ed whenever ·the pla,in .. 

tiff fails to carry an eDinent d~n proceeding through to conclusion.. Pacific 

Tel. & Tel. Co. v. Monolith Portland Cement Co., 234 cal •. App.2d 352, 44 

cal. Rptr. 410 (1965);0e.lt Grove School Dis'!;. v. City Title Ins. Co., 

217 Cal. App.2d 678, 32 cal. Rptr. 288 (l963); Kern County v. GalataS\, 200 

CSl. App.2d 353, 19 cal. Rptr. 348(1962). tM.cr =ior l:l1'l, reas:mablc 

att::>rce¥'s fees actually incurred were recoverable irrespective of the 

time when the legal services were rendered.. Decoto Scho:lll):!.st. -v. M. & 

S. Tile Co., 225 cal •. App.2d 310, 37 Cal. Rptr. 225 (1964). This 

c:lnstruction is c'lntinued and extencled to ~lude pppraisal fees. Uilder 

prior law, all :lther necessary expenses in preparing for trial and during 

trial llere SUbject to a proviSO precluding. their recovery 1t the action 

wns diSl:lissed 40 days or more pdoI' to pre-trial or trial. It! J(esa-Spr1l!g 

Valley School Dilt. v.Otsuka, 57 Cal.2d 309.19 Cal. Rptr. 419, 369 

P.2d 7 (1962). This subdivisi::>n provides that such expenses may be 

recovered without regard t·o tile date that tbe proceeding was abandoned 

or dismissed. 

Subdivision (c) i.)r:lVldes f::>r the i'cc::>very of attorney and nppro.isal 

fees if they are· actunl~ incUrred, nrc reasonable in an~unt, and are 

reas:mably incurred (\8 (\ result of th~ ple.intiff's determination t::> tal,e 

the property. If the:r are so incurret~, '~l1ey lilly be reco-.ered a 1 th::>uGh 

the services are rendered before the :CHinG ::If the c:ll!lplllint in the ,mincnt 

d::>main pr::>ceeding. Subdivisi::m (c). 0;: C::Iurse, provicles for the rec::Ivery 

of such fees and ;,ther expenses :;Inly if a c':>rJplaint is tiled and che 

prxeedinc is abe.nd,nec1 :>1' dismisseq,.: ... The subdivisi:in has n::> awlicati:m 

if the efforts or res::>lu-Uon :Jt the plaintiff t::> acquire the property (1;:, 

.~~~_~ ti~~~:~(''1;~ '- . 
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§ 1255b 

Section 1.255b (amended) 

t;:2' SEC.'-. Seetim, 125Gh of the COlle of Ch11 Proeedure 
~dtoread: 

1255b. '(,,) The comp""sation and damages awarded in 
an f".Illinent domain proMedillg :shall draw legal interest from 
the earliest of the foUt'wing dates : 

(Ii The date of the entry or judgment. 
(2) The dJJte that *"" po,""""ion of the prop~rt.y ~ -te I>e 

"" .. ole ..... oa is taken or the damage tll=to ""<mrs. 
(3) Th,e daw after whloh the plainti/fmay take pOllS<lSSion 

of the property as .tat.ed ill IU' order /Iouth",i"lig the j>l~'" 
ftlI<e for possession. 

ill, JI t daft. of _it ,II ,fz.J :Jtic.miwih!)JIJeA ",,"jura"; 

(I) If th,. IJitW""t determined t" he pr"hable just comp_ 
... twn on motWn of !.,d'fen~~": m~e. "»de; ~~~!in .. 
):!69.05 is fj(,t al"PIJ.ited.".. , 

(b) If, aftrr th" date til at inter",,' b,{;us to' 'K'Crllc , the de­
fe'miant eontinu(!S ill ac1nal pOllSCSSion of ~ ."'0;'..,9 I'/!ftts; 
HIttae& &Hti ~ ~ the property' vi' reeeit'cs' rents or 
otlter ""'om{> th<rr,f,·Qf1t athi./>utable' to ,~.w period after i ... 
ter.stbegi ... to aeer,," , th,.' value of such ji<lsseJit<iGl). and tu.ttd 
amottnt of such romt. Of' oth,',. i1toome ; ;"..a.,., efli ~ shall 
be oII'set against tbe illt,crt'St fIHti ae .. tle8 ~,~ ~ 
Ute ~6i+M t8'fttilHiEl!? Ht ~ fJafi9eAftj~ft iH' Jfe6e1,ieB ~ 
"""*"'; ......... aM ~. Thi. ,,,,hdivisWfI, sltaJ! flOt apI"'" to 
.,.t.rut aooffi,ed, "lU/er Sat;"" 12$9,05. 

(c) Interest, inc7"ding inttre.t aun,.,l d'!UJ to po&8es­
..",. or d<wu!{Jing of the property by the pllli1l/iff ,<ric,. to 
the fittal />I·d.,. in eonderl1'Mtion, and a"y offset, Q{JaiMt i,,· 
twed ""' provi&.d in ."bdil,Mio,. (b), shall be ~~.cd by the 
cour/ ratlter thaI> by jury. 

fe+ 
(d) The (''Ompensation lind damag<,'5 awarded in au emi-

llent domain pw<_iirtg sr,nll "ease to drnwin':erMt on the 
.arliflS! of the following dates: 

'lID or before the 

thereafter '( 1) A. to any amount df'poilited pu,.,;uaut to Ch"pt.,. 1 
(oomm.ncin9 witlt s""tinn ~ 1268.01) of Title 7,1, the 
,iat" that snt'b aro,ollut i. withdrawn by the person entitled /'.-!., __ --:--:---:-:-~ 
thereto. tw ;f .. ot withdrawn, on the dIU- that judgm6'llt i4 for such deposit 
""'t"~.d. speeiRed by the 

(2) A. to a"y lJ1M""t depooileil pur.",. .. t to SeotiOfL 
1269.05, tke dtltc ilf Aile" :I:,JUt". l.,.. ______ ' _____ .lCIJII)==~==t==:.~ ........ 
~ , .-
(3) A. to R"Y an'GHy,1 ~ ;.,t.; _ deposited, pu,.,mant 

t.o Chopter S (eofn .. ,enn1lfl 'witll Aedion ~ 1270.(1) of Title 
7.1, the date of b~,.h I'R;;'"'''''' dwoJlit . 

+3t .• 
(4) As to any a,mormt poid to th~ p~J'S(»)~ntttl"d ther,'tu, 

the, d"t. of sud, paym.nt. 
f4+ # *"" WU _t !,":' ,~AAttt ... #tHo . ..w..-P.W '" " ~;:: '''';':i; .~~ : .. ...., ..... ~ ~ft i H .,,;,.d 

Hi§: ./,egt>t:-"': ' .... , h,11 _ ;ME ~ ;,,_ tlt<a>.4> ... ~ 
- iB fItti<* ...... _ """ ,Hk <1~~ ...... .,. ~ "" ~ """"*' ~ ~ ef. stidt I'll),'''' "I. 



§ 1255b 

Comment. Section l255b stutes the rules that determine when interest 

begins to accrue and when interest ceases to accrue. 

Subdivision (a). In this subdivision, the language of paragraphs (2) 

and (3) has been nodified, without substantive change, to conform to usage 

throughoug Title 7.1 (c:nmnencing with Section 1268.01). Paragraph (4) has 

been added to reflect the eZfect of Section 1269.05. 

Subdivision (b). This subdivision has been revised to clarify the meaning 

of the former language. Under ";;he subdivision, the plaintiff is entitled to 

offset against interest (1) the value of possession and (2) the net amount 

of rents or other income received, if such rents or income are attributable 

to the period after the date interest begins to accrue. The last sentence 

of the subdivision has been added to conform to Section 1269.05. 

Subdivision (c). This subdivision haa been added to codi~ eXisting 

law by specifying that the court, rather than the jury, assesses interest, 

including interest constitutionally required as compensation for possession 

or d8J!laging of property prior to conclusion :;~" the eminent domain proceeding. 

The subdivision also codifies existing law by speCifying that the amount of 

the offset against interest provided by subdivision (b) is assessed by the 

court and to provide, in effect, that any evidence on that issue is to be 

heard by the court, rather than the jury. See People v. Giumarra Vineyards 

Corp., 245 Cal. App.2d _, 53 Cal. Rptr. 902 (1966). 

Subdivision (d). In subdivision (d), paragraph (1) has been revised 

to make reference to the appropriate statutory provisions and provide that 

interest terminates, on entry of judgment, upon an amount deposited before 

judgment pursuant to Chapter 1 (commencing with Section 1268.01) of Title 7.1. 

-28-



§ 1255b 

After entry :>f judgment, such a dep:>sit may be withdrawn pursuant t:> 

Secti:>n 1270.05. See the CQnmlcnt t:> that seeti:>n. Judicial deeisi:>ns are 

uncertain as t:> the time intcrest ceases ~n a dep~sit made pri~r t~ entry 

~f judgment if the am~unt is Mt withdrawn. See Pe:>ple v. L:>op, 161 Cal. 

App.2d 466, 326 P.2d 902 (1958); c:>mpare People v. Neider, 55 Ca1.2d 832, 13 

Cal. Rptr. 196, 361 P.2d 916 (1951). Under paraerapb (1) interest on the 

am:>unt ~n deposit termiootes :)11 entry :)f judgDent even th:)ugh the 8lll~:mt is 

less than the award. If the ao:>unt :>n dep~sit is less than the amount :>f 

the award, the dep:)sit r,mst bc increased, on m:>tbn of the defendant, under 

Secti:m 1268.03. See Deac:)n Inv. Co. v. Superi~r C:)urt, 220 Cal. 392, 31 

P.2d 372 (1934). 

Paragraph (2) has been addcd t:> c:>nform t:> Secti~n 1269.05, which permits 

certain defendants to :)btain an :)rder determining pr:>bable just c:>mpensation. 

Paragraph (3) has been changed t:) make reference to the appropriate 

statut:>ry pr:)visi:>ns. 

F:>rmer paragraph (4) of subdivisi:>n (c) has been eliminated as unnecessary. 

That paragraph referred to the practice :>f payment int~ c:>urt pursuant t:> 

Secti:>n 1952, which practice has been terminated by amendment :>f Secti:>n 1952. 

All p:>st-judgment dep:>sits n:>w nre made under Chapter 3 (c~mmencing with 

S~cti~n 1270.01) :>f Title 7.1 and, hence, are c:>vered by paragraph (3). 
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§ 1257 

Section 1257 (amended} 

03' SEf':lt-. Se"tiOll 121;7 of the Cod" of Civil 1'r"''''')11 ... , 
~-~rs"'""A"'mr.f,f1'.Daed to read: , 

1257. -r a) Th~ provil<iolls of Part n of this "od", rdative 
to new trial. aml appeal., ex!,ept in ;;0 far ... , they arc inc"", 

slHtcnt with the provisions of thi. 'title, apply ro the proeeed, 
ings mentioned in this title ~ ".a'.';oIe",·~ llj'>OO '~ flftY'-
- ei tilt. ....... ei """"'Y "' .... ""ffi, ...... ~ tilt. ........ fte .. 
ei ~ ~ ~,lR>iM i;lt., ~ ...... ~le g$tll&; 118 jI •• yiolea 
... ~ We!Ye lut .. tl.eJ 110M' fiR:> "1>0, ~ jllei<Nij!! ~ fie 
~ ~ e&fep ffl*"; ioM!' •• "", ,~ l<Mti J>"Iitl<jso~ .. ei ~ ~ 
~ ~,' ~', he ~ ... tle .. 'fJ 'il, fl4' _,' :~~r ,ii>, flsase .... I» 88 p~ l;I> ~ fiWd¥e fll>J>el'l!a 110M -4.!' feBr, _ 6e-
¥etetllt._~~~_ ... '1"" ,ee&_~ 
let> ..- tPiti ~ Q)l)l<lti ~ tite BUe& pe;-eM 'fttl<i ~ 
eI &i>eIt l>eft4 &8 _on"'titi, ... ~ ......... e;!' ....-.l W __ 
teIBjI181e<l iRlpP.' eM ... t, ~ ~~! '"w ~ ..... 
ie,aeified, M ,Pa7!fled tit ~ ~ lunui~i.l.B:ftti ifty f8v, 
~he &Jlplieel ~ the !,&:;'>I.e.!' *~ ~ smerT!!I ,ee& 
Qe Peftluindep, Hi 11ft$" ~ *,' ~,~,p,,-etl ~ ~ ;w... 
~. , ...'. .. ' 

(b) I,. aJleases where a 'flew . trial hal! be'~ grq'lited "PO" 
tke appUrotw" of tke de/endMIt, and he lhas failed upo .. 
• uek triol. to obtain (p'eater et»nptlLtatioc,. t/um was .ulow..a 
11..... upon tke first trWl, the C08t. ~f SUM ~Ut tna' .han b. 

. faxed 1Jf1"''nst hi ... " " \ ' 

C'.lI!IIlIent. Section 1257 fornerly contained an elaborate proviso that 

related to -possession pending a!,peal or new "trial. T'nat proviso was added 

in 1877 in connec'.;ion With r<>::'ated changes tio Code of Civil Procedure 
, , 

'I 

Section 1254, which, dealt wHh ;ro3session ayer entry of judgment. See Code 

Am. 1877-78,' Ch. 651, p. 109, §§1-2. Sev!eI1al subsequent changes to former 

Section 1254 deprived the 1?ro'.rizo of any eftec·~. See Housing Authority v. 

~e:i-ior Court, 18 Cal.2d 335, 115, P.2d 468
1

{19:,l). Accordingly, the proviso 

1mB been eliminated. Possecsi.on pending appbac, or new trial i8 now provided 

for by Chapter 3 (c<:minencing IT1::;h Section 12t(O.01) of ' Title 7.l. 
" 

Subdivision (b) is the sar.e "s e.nd supe~sea.es subdivision{k) of fonner 
! 

Section 1254 ot the Code of Civil Procedure. i, 'dith respect to the construction 

arld constitutionality of the yr:>Vision, see t05 Angeles, P. '" G. l'tY. Co. v. 

~, 104 Cal. 20, 37 Pac. 859 (11394). 

2 :,:';.~~~~:.'" yill 
,- -~;,--;~ -
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Title 7.1 (added) 

lli. 
SIro. ie.-{Title 7.1 (commencmg with Sootion 1268.01) is 

added to Part 3 of the Code of Civil Prooedure, to read: 

TITLE 7.1. DEPOSIT OF PROBABLE JUsT COMPEN· 
SATION PRIOR TO JUDGMENT; OBT.AINING POS­
SESSION PRIOR TO FINAl. JUDGMENT 

CHAP-TEa 1. lli:rosIT o>'I'IIoBABLE .tUST 
CoMPENSATI()N PRIOR TO JUDGIUI'''~ 

C':Il:Iment. Tbis chapter sUlm:'sedes C:Xte :l:? Co·.vil Procedure Sections 

-:;he dcp!)sit ar,o' withdra;rel "'~'c::r;"?ensati~n 'llri~::-~:l ;judgment. tJnder 
, -

':":1i8 cilap"!;;er after the ~r:"zifl:ll er .. t..ry· ~f a J\uc:,;-:.c:.1"t. in- 'the proceeding if' 
, 

·~r:n.t ju.dgmen-c has bee~ !"'ever~·:;i:> vacated, . o~ ~~":. :!.siCie by "the t .. rial :.r 
- ! 

, 

-::he :9roperty is t.~ be taken. :.;.'''>.is 6.ep:>sit. ~:.. .... t~S scv~:!"al purp::)ses: 

C:o,upter 2 ( 
• f Jt~_, Ctc, •.•• .,.. 10.([';, C') II .,,:,.~ d' C:Jr.'lr.ler..ClLg w .... L.. .. 'l .... ..;;c .... ~_J .. J , ..• 0';j. JJ.' ._, o.).;c::m , .:..n 

I --, , 

:::'ixes ':ohe date ~f valncti:m. SC~ ~c-!:i:=>r .. 12h0:;:;~ Thir4! if the deposit 

'I' . 

----------------



1268.01. Dep:>sit by tho "i"inoif'f 

1268.01. (a) In any pr:>ceeding in euinent domain, the 

plaintif'f may, at any tine after f'iling ';;he c:mplaint and prior 

to entry :>f' judGment, dep:>sit with the c:>urt the amount it 

estir.lates t:> be the pr:>bab 1" c:lIIlpensation ,.,hat will be made f:>r 

the taking :>f' any parcel :>f' pr:>perty included in the c:lIIlplaint. 

Such dep:>sit may als:> be TJade after entry :>f judgment in the 

pr:>ceeding if' that judgment has been reversed, vacated, :>r set 

aside and no :>ther judgment has been entered. The deposit may 

be made whether :>r n:>t the plaintiff applies f:>r, :>r intends t:> 

apply f:>r, an :>rder f:>r posaessi:>n. 

(b) Before making a deposit pursuant to subdivision (a) 

the plaintiff shall cause at least :>ne apprai~al t:> be made of 

the property for which the deposit is to be made. The appraisal 

rep:>rt or reports shall indicate separately: 

(1) The value :>f the property. 

(2) The amount of ·"he damage, if -, " to the remainder of 

the larger parcel from uhich such pr:>perty is taken. 

(3) The am:>unt :>f the benefit, if any, t:> the remainder :>f 

the larger parcel from ullich such pr:>perty is taken. 

C:>mment. Secti:>n 1268.01 is new. In contrast with former practice, 

the deposit may be made ui th:>u';; ::liltllining the c::>urt I s order therefor and 
"., " 

ui thout regard t:> an :>rder f::>.' p:).~j!ession • UDder Secti::>n 1268.03, however, 

.,L~ UL~:>unt de-p:>si ted nay be de'~e~Jined or redeterLlined by the court :)0 

D::>tion::>f any interested party. 

The u::>rds "any parcel ::>f' l'r::>perty included in the c:lIIlplaint" have been 

used t::> make clear that a de"Pos;\.t Day be made f:>r :>ne parcel ::>nly even th::lugh, 
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§ 1268~01 

under C~de ~f Civil Pr~cedure Secti~n 1244, several parcels may be included 

in the ~ne c~);Jplaint. See Weiler v, Superi~r C:>urt, 188 Cal. 729, 207 

Pac. 247 (1922), 

As used in this secti:ln and in this chap'cer, "compensati~n" refers 

b all eleraents ~f compensati:>n, including the value ~f the property actually 

-caken and any severance ~r other damages less th~se special benefits, if 

any, that are required t~ be offset against such damages. See C~e ~f Civil 

Pr~cedure Secti~n 1248. 

Subdivision (b) c~ntemplates that the required appraisal be made 

either by the c:lndemnor's appraisal staff or by an independent appraiser. 

The appraisal is necessary to enable the plaintiff to comply with Secti~n 

1268.02 which reqUires the notice of dep~sit to be accotlpanied by cr t~ refer 

to the appraisal report upon which the amount of the deposit is based. 
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1268.02. Service of notice 
of deposit 

~ 1268.02 

of deD0Sit; exnlanation of amount 
~~----~.---

1268.02. (a) On nai(ing a deposit pursuant to tbi.s chapter, 
~1&-.:J:~~>i.:r~~~"'1 iI. ... _; .... 1". 

..... _ ..... the plaintiff shal1 serve a notice tbat the deposit 
has been made on an of the other parties to the prOOC£ding 
who have an iuterest in the property for which the deposit 
was made; S,eI',1(~e. ()£ ~'1).(!h notice £.hall he made in the manner 
provided in S~'(.::ri(jll 1269.[14 fur S€:nr.1ce; oi an order for po:v 
.."..ion. ~O'f....,..~-~~ .... ~ _it_~ 
Ab1t1unt-~itM1!UiStw£L- to-~ dnt'P~.81lfil,M."'~ 
~wt~~~~lhii cedi" ... 

(b) The notice shall indicate separately the amount deposited 

for each parcel of property and either (1) be aocompanied by a 

copy of the a· )praisal report or reports ""'tm which the 

amount of th," depos::.t isbasec· or (2) sta.te be place where 

Md the tir:.es when sclch ret;ort or r,,?ort.s :nay b€ inspected. 

If the notice dcsignatBs a place where ar.d ti",es when the 

report or re?orts ~ay te inspected, the plaintiff shall make 

such rep:ort or reports available to all ~3rties who have an 

interest in the -property at such ;..lace a.rr.d ti."'les.e 

(e) If the arr.ount. deposited is . ,t the same ~s the total 

a1"Ou.tl t of c07pensa tion indie;;. tad by at least one appraisal report 

accompanying or referred to in the notice, the notice shall con-

tain an explanation of the plainti1'f's estimate cf the probable 
• 

alC'Ot;nt of cCl~pensati.~n and a:l explanacion of the '1aria."lce bet.reen 

the amol1nt (,f F,a'to "'5 tima te a>'lO the amot:n t indicated by the appraisal 



1268.02 

" 
CJJ::Llent. Sectbn 1268.02 is nel'. It requires that n:ltice ::>f the 

dep::>sit be given in all cases t::> facilitate D:)tions t::> change the 

aLJount :)f the deposit (Section 1268.03) :)r applicati:lns to withdra'l the 

funds dep::>sited (Sectbns 1268.04 and 12 68.05) . 

Subdivisi:)n (c) d:les n:lt require that the a!Jount deposited c:lincide 

l1ith the total aDl:lunt of c:lLJpensati:ln indicated by the appraisal rep:lrt 

or reports. H:lwever, if the QI,ounts differ the subdivision d:les require 

that the n:ltice c:)ntain an itenizat1::>n of the elements of' c:lIllpensation as 

estiLlated by the plaintiff and an indicati:ln :If the reas~ns f~r n~t ad::>pting 

th~ itenization and am:lunts indicated by the rep:lrt :lr rep~rts. 
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§ 1268.03 

1268.03. Increase ~r decrease in an~unt ~f de~asit 

1268.03. (a) At any time after a dep~sit has been made pursuant 

t~ this chapter, the c~urt shall, up~n m~ti~n ~f the plaintiff ~r ~f 

any party having an interest in the pr:Jperty f~r which the dep:>sit 

was made, determine :>r redetermine whether the am:>unt dep:>si ted is 

the pr:>bable am:Junt :Jf c:>TJpensati:>n that 'lill be made far the taking 

af the pr:>perty. 

(b) If the c:Jurt redetermines the am:>unt after entry :>f judgment 

and bef:Jre that judgment has been reversed, vacated, :>r set aside, it 

shall redetermine the ru.l:Junt t:> be the aTl:Junt :Jf the judgment. In 

such cases the c:>L1rt may s·i;ay its redeterminati:>n until after a m:>ti:>n 

f~r a new trial has been determined. 

(c) If the plaintifl has taken p:>ssessi:Jn :>r :Jbtained an :>rder 

f:Jr p:Jssessi:>n and the c:>urt determines that the pr:Jbable Wll:>unt :Jf 

c:Jmpensati:>n exceeds the aI.1aunt dep:Jsited, the c:>urt shall :Jrder the 

amaunt dep:>sited ta be increased acc:Jrjiogly. If the c:>urt determines 

that the prabable am:Junt ::>f compensati:>n exceeds the am:>unt dep:>sited 

and the am:>unt ~n depasi'c is n:>t increaseu acc:>rdingly within 30 days 

fr:>m the date af the c·:Jurt's :>rder, n:> dep:>sit shall be c:>nsidered t:> 

have been made f:>r the purpase ~f subdivisi:>n (g) :>f Sect1:Jn 1249a. 

(d) After any an:>unt dep:>sited pursuant t:> this chapter has been 

withdrawn by a defendant, the c:>urt may n:>t determine :>r redetermine 

the pr:>bable am:>unt ·"f c·:Jr.1pensati~n t:> be less than the t:>tal am:Junt 

already withdrawn. 

C:>rument. Secti:>n 1268.03 is new. It supersedes Cade :>f Civil Pr:>cedure 

Secti:>n 1243.5(0.) which pr:>vidcd f:>r redeteminati:>n :>f the am:>unt :>f "pr:>bable 
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just c:>r.Jpensatbn." As t~ the duty ~f the pl"-intiff and the p~wers ·~f the 

c~urt t:> maintain the dep~sit in an adequate an~unt, see G. H. Deac~n Inv. 

C~. v. Superi:>r C~urt, 220 Cal. 392, 31 P.2d 372 (1934); Marblehead Land 

C~. v. Superi:>r C~urt, 60 Cal. App. 644, 213 Pac. 718 (1923). 

Under subdivisiJn ([l)~f C:>de ~f Civil Pr~cedure Sectbn 1249a the makin[l 

~f a dep~sit under this chapter establishes the date ~f valuatbn unless an 

earlier date is applicable. The sec~d sentence ~f subdivisi~n (c) ~f 

Secti~n 1268.03 denies that eff'cct t~ the raaking ~f a dep:>sit if the am~unt 

dep~sited is detcroined by the c~urt t:> be inadequate and is n~t increased 

in keeping with the determino.cbn. 

Sectbn 1268.08 pr:>vides f~r rec:>very ~f any excessive withdrawal 

after final deteroinati:>n :>f D.tl:>unts in the emine,:c. d=ain pr:>ceeding. N~ 

llr~visi:>n is made f:>r r'~c)very, pri~r t~ such final determinati~n, ~f any 

nID:>unt withdrawn. A-;c:>rdin[lly, subdivisbn (d) prevents determinatbn ~r 

redeterTJinati~n ~f the =~unG ~f pr~bable c::>I:lp"msation tJ be less than the 

t.~tal sum withdrawn. 
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C E 126e.o4 

• 

c 

126!j.04. (a) EXct'I>t U~ i->rl~vi1jt;d in suLdivl~i()n (_L),~ 
tho Floo; .. Wl~"""4t.t~""""-"_""~-J>,o_1l!&-
~ny deft~l~.daf.it 1\:hl: .h';t.:". an jnttf"C::i.t ~ii th~ -pr.::,p.i::J>ty. for,..; . -~ 
whn'h ~~~H.aad.e may aJlpry -w. tIle CffU.rt for Ule ~ depo.~~_bas __ ~) 
withdrawal of an or .3.1(Y r,(a·tk~ll of t.be- amuunt dcp()~:ited. T:he "-----' 
a.,PplicaQ\):t1 shall lw v •. 'fltf:t1) set fotth tbt.\ '-l.fll'lil":411t ~s 1bterest 
in the rn"('l-pt:rty, and re{}IJ{~At ,\,jtbd.;·~WrtJ f~f a ;-...t .... t(~d aro10u:nt. 
T.tre-, __ 8pplieant tiliall So(~r;:t' a {:(jpy or tLe applkati,Jn on thf. 
piai"GWl'. 

( b J .illJplieutblJ, for ~-:dthd l'UW'-l.l <.:Jtf~1· \:,'.iltry (t_f j ~id gIrl ent 
tJta,ll bt! mf!d~ Uhf..1er the pro(ivbi{.ns uf Se.dhJll 1270.05 u'nless 
the jt:d~'1n(:Iit h:u: bec'!! H~\-'{~rf;erl, Va.r:;;';lt>J

j 
ur !X;t a~'Hlt; atJtl no 

m.bcr jodglt.:{:ni br::..S bt.-..en rni,ert~. . 

.' 



c 
1266.05. Withdrawal of deposit, conflicting cla:i1l8 to dep08it 

• 

12/>1!.O5. (4) Sllb;ieet to subdivisions (c) and (d) <>.f this 
se.~tion, the cour;; .tall 01'<1,,1' the amount ?eqnested in the ap­
plication, or such portioll of 11" .. :;, amount ... th~ appncant mq 
be entitled to receive, to be paid te, the a,ppJiC&llt. No with­
dra ... -..I may he order.;d until 20 days after service of a copy 
of the "pplicajjon nn the pl"intiff, or until the time for aU 
objeetiMs has expiroo, whicl!ever is mt"""' 

(b) Within the 2{l-day period, the plaintift'may file objec­
tions tt> withd ....... al <>.n ihe g-rounrls: 

(1) That other partie" to the proceeding are known or be­
lieved tv have interests in the prope?ty; or 

(2) That an nndert .. k1ng should be moo by the applicant as 
provideJ. in subiliviHion (e) of this oecti@ or in Section 
1268.06, or that. the amount 01 sneh an nndert4Iti:rJg Or the 
sureties thereon 'I.re illSufficieut. 

(c) If !ill. objection i. £1,,1 <ill the ground that other p&rtieoe 
are known or believed to h, .. ~" interests in the property, ~e 
plailltiff .hall serve or att.mpt to serve on such other p8.l'ties a 
notice that they lilly appear wi thin 10 days .fte~ well sen'iee 
and olije{<i to the withdrawal The "oti"; Shan ad'Viso> Such pr.r· 
ties that their f"ilure to object will ~t 'fp.' waiver of fI(1lY 

rights against th~ plaintiff to the extent of the lUIlonnt with­
drawn. 'rho noti&; shull be serv"j iu the manner provided in 
lIUbdivisioll (e) of Sootioo ,1269.04 for service of an order f 1r 
possessi,,,,, The plaintiff sMlI ""pott to the oourt (1) the Ud "'I"" 
of partie., ,ervod and the dates of ""'Toke, and (2) the names 
aud I""t k""wn addr"""," of parties wbo have neithor appeared 
in the Pl'li<'ooding nw oo...Jl "Ol'V.;d with Pl'<>e{l.'" and whom the 
plaintiff w"" ouable to serve ,)orsonuny. The applicllllt IlUIY 
serve parties whom the plaintiff hM heen unable to serve. 
PlU'ties served in the manner proviu.,d in snbdivi!!i.on (e) of 
Section 1269.04 shall have :00 claim against the plalutilf for 
compensat.ion to the extent of the amount withdrawn by all 
applicauu,. 1'he pJaintiif shall remain Hallie to pl,rV"9 having 
all interest of reeord who ar<l not &0 ..,".;d, " " if iItIeh 
liahility is enforeed th., plaintiff shdl be subrogated to the 
rights of sud. partir.s under Se<ition 1268.08. 

(d) If any party objects to the withdrawal, or if the plain­
tiff' so reque"ts, the court shall determine, up<>n hearing, the 
amounts to be withdrawn, if ""Y, and by whoat. 

(e) If the cunrt determine! that an appHcant is entitled 
to withdraw lilly portion of a deposit that anotller party elaims 
or to whioh ,mother person may be entitled, the court may re­
quire the applicant, bef"re ,.;thdrawing such pvrtion, to flIe 
an undertaking. The undertaking sba.ll seeure payment to such 
party or perl\on a.ny aruount withdrawn that e:.:eeeds the 
amount to whieh the applicant is entitled as finally determined 
in the eminent domain ptoee<"ling, together with !ega:! interest 
from tile date of its withdrawal. If witbdrawal is permitted 
notwithstanding the lack of parsonal service of the application 
for withdrawal npvn any party to'the prooeeding, the court 
may al.<w reqnire that the und"rtali:ing indemnify the plaintil!' 
against any liab:lity ; [ lnay ineur lmder subdivision (e). The 
nndertaking &hall be ill sud) amount as is fixed by the court, 
but. if exel:uted by 311 admitt.ed surety insurer the amount 
shall not exceed the portion claimed by the adverse ,:.laimant 
or appearin~ to belong to anott.er ·!)erson. :u.1he undertaking m~ be 

.... e"Muted 0 twO Q" ore s rocient snreties a proved b the ----::--. 
eourt,.( e amoont •. all not e>tee<! U Ie ~'U" po lOn, and in ~Ch casV 

(t) Unless the underuoong ;s .requtl'W primarily beeause 
of an i'oue as to title betw''''!l tb. applioant ani! another rarty 
or person, if the undertakiug ,is .;<.,mu.>d by,,,, admitt.ed Burety 
insm~r the appliuant tilin~t the n:r.J_el'"U-}:j~\;; is ontltle-rl to 
recover the prcm;ulli paid for the unde>t"',::~. but not to "X­
cood 2 percent of the fa.ec value 01 the '..."dertaking, as a 
part of the recoverable eosts in the ",it",,'· ;_~ domain proeeeding. 
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COJlIment. Sccti~n 1268.05 is basad :>n sLlbdivisbns (~), (c), (d), C,,), 

Qnd (f) :If f:ln:ler Sect bn 1243.7. Unlike t,lC sLlbsecti::ms ":In Nhich it is 

deposit if notice of the appllcation cannot be personally served upon 

all parties. The section permits the court to exercise its discretion 

ss to withdrawal in such ca:scs, as t:l th~ :-::':mnt '0:> b"~ withdrnwn, Qm"! ns 

t:> the requirenent :;,f ~n Pl1c1.erta.kinG. 

Noth1.ng in this section precludes withdrawal of the deposit upon 

stipulation of all parties having an interest in the property for which 

the deposit was mde. 

Subdivision (f) has been added to permit recovery of the bond 

premium as costs in the proceeding unless the necessity for the under-

taking arises pr1l!lB.rily from an issue of title. ~"'or use of the same .}r 

distinction in assessing the costs of apportionment proceedi~ see 

Code of Civil Procedure Section 1246..J. and P"y;)lu v. U:lr:arr, 181 C::.1. 
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(. 
'-

1~~68.{)n. ~<J) Jf the .i.:.ln(,'.)Ii.l, .;,ri.;.!,-w.aJl;y- d ... ut»;itf'fi is ~n­
(:reasOO Iju:t:'sl:a.rit it": ;:';e'~t-!un ~ti~ all{ of total £!UJonnt 
soilgbt to be: wiitilrtLxrn ex(:e~d;:.; r.!H.: amount. ('1 tbe original 
deposi~ tju· npp!iearJt) or ('-ole}!" ;appli~nt if tht~l't~ art! two or 
nwt"c: ~haH tilt.· f~~! l!l\Jcrtak ~!g. 1'be l.mder-takiug shaH be in 
favor of trw plaintiff and Wl~':IH st'"..eUl'"f: :rtpaYIDtut uf any 

. runOWlt withdrawn that C2.I~~~eds tl,e -iUllOuut to which the app~~ 

(:.:mt is ent.i t led .as fin:.: By ti(.ctc-I'lfl illf' .. d in (h(; em ill er) t: domain 
.prooeed)n.~. tcgeUJ(~r with k:Q';d h.::ter(':;-;t from th~ d;llC of H.::£ 
wiHtdra)nt.i. If the Ulld..:.:rlttking 1& (:..."\:{:e-ut.e,1i hy an admitted 
surr~ty in . .'I~:n.:::"(~'r, tJ:w U31if.ercljll~ :.::hall he :in the tllnoti..nt by ~ 

~--.---.,. 

1268.0".' 

. wrutU t.he l.!,121 a,mO<lnt t:J bt~ wltlHltuwn (J:xee~d~ thf 'l..'>'!l~O~n!!ll!£t~ .. -;;;;-_~~~~~~~, 
ong;uaUf dt~po~ited.-.tf::(ex('etlthi 6y-~\'t;(t '~r mor-e i::ii-:'Ddelit The under 

ana.:tn ' -, -::.-ruretJ(~S itpp!-{ .. \~ed b5r 11le c,:onr~thc u:udartakil1g alwH DC: in may be 
suc..~ case. '- ooHhJl! sud:::. amCllnt. /I 

(b 1 ii rhere &J:e two or llJ.ore :&Jl!,1i<" .. ants, the: ap-pliwn,tB, .in 
lieu of tHing sepal'atA7c QnG~'rt.aJ.;'-l~_~"'B, may joint.ly file a sb.gle 
nndf'r1aking in the amonnt r~li~red: by @Jbdlvision (,~j. 

(c) 'l'he plaintiff may \ ... ·3.lVi-: th(' 'i..llid.·.l'takiIJg-- tE'-quired by 
this section -or :may {'.vn~cllt, to ail under~akit.tg' that js- jes.~ than 
the amount:· :::.tlt.ted bv tili~ ::;e.:.:tion. 

(d) If tne UlHicrtalill:g is eM-:.(~ntf.d by a. .. '1 a;hj,...i~t_~d ~u:rcty 
insurer, th.~ ap~licil.IJt filing the uJlt1ertakbg: 'J.lJ.iJ.y r0f'.-OV.(~I' the 
premium Piild fur the unJ~1"taRh\g~ hut nut 1.;::, ey.(~I~~d tlVO p(:r~ 
eellt of the- fa,..::e: "ruut: If the uwlGrtakij1g, iJ;.::i. .'1 l:t.al"t or the re~ 
G-(Ner&.ble cusr.£ in the e-miu(~Jit dulil.~in· pr(~t(~(·.iing. 

Cc.r.:unent. Seet.::.crl 12~~'o'06 ~l.S :r.c St,...1.e in Z'.1:)st::.nce a-s 
fc l~r~er . 

subdivision (0) c_f/$...~ctit)n 12LL300',,, ~"i.ri~i.d:':·a1'-:a; ':Jy O':lC c~ r(!ore 

possible 5.i· the aeposi t has oeen ·i!"!creased as p!"ovi.:ie<i for 

by Section 12&.03. 
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r , 
..... 

1268.U7... If any j)Qr-tiOl1 (yl th~ muIif."y di'POi...at(!l:t pUf'iiuant t.(i 

this (',l'laptcl" i::; ,~·ii.hdra:'YI:rn, U_t: tt'<:.-:ipt ;)f.auy -~nc::tJ -f!1o/mey shaH 
(~onstitute a. wa.iver hy opt..'rn~-joD (d law vf all dnims dUU 
defenses in in-vol" of the p~:rWl;'S rcC\,!i\'iltIf, f>1.l!::.h :):i.yJJ~,f.llt l:xe-cpt 

. a. daim for- grJate~' (:.f)mpCn~ijon, AllY amOUIJt so 1,aid to any 
party :shall be (."!'ooite.a il}iOlt the judgment iu the emJnent 
domain pr(l;~ed\ng. 

Cori.:men t. , +' 
~ec ... ::.o:'") "L?iJ.:·.'J7 restat.2~ i~i)e .3t:..ostance of satdivisio!l 

deposi t also ~:::ti tics the p1.:1intL!"f to an order :~)r :')osse.ssion. 

24 C~1. Rpt.r. 7~1 (l962). 
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5 1268.08 

___ -""----;:;;;1~~~'ti~·'~~:."lI'i87·.;_;~Ai':;'~3';la1fJ{~t.mt \"t'jthd~'OiWd l}y ,'1 TJart.y in ,!)..ct'~"i ~)f th~ 
- amo'U:'lt to 'til: ;~ ,-::nD:Je-o 0:1.'::. ih,~ally dd(-rn'tiJl(';d ill dw 

emlIlf!l1t domait~ prGt:(~,,'ding' :--Jui.H he -paid 1.0 IJ~e party t~htiHt."d 
to Si.t<~h ;lmn;~ut, t.:.;.~r-thr4r -wifh k~>d. :'nil'rt'st froB) t.he' llr.\.tr.- nf 
its wiibilraw~J. (file ['(lhI1 in whidi the N£.inFJlt Jom.a.in pro­
{~t.'('l:cing is pl~lHlill,! ~b1U_ ejit,,:,t' .i 1i,1g~1l~'I.r. a{~~~fd·tl:ngl'y. H~ t)i(~ 
jUd1-{10"11t IS Hot paid w±dJ~tl -;}O das~ ,tfit~l'" it:s t'htry~ the l'Ourt. 

~ may, •. on nwtiull! 1~f'.t{~r jlld,~~lH·Jlt -:4ra1!;!oIt the '~:H!~'dic..-:, if aHy~ 
r'it :,;u.t"h mJ}O-flur and int.i:fC'8t. 

Corr~-:-.ent", -Sect-lO." 12~.·'b.08 restates tne sUb;:: ~.:.:~c.~ of sa:x1i vis:io!1 
former 

(h) o.t1 Section :. 2,;,~J ~ 1. 

• 
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§ 1268.09 

§ 1268.09. ALlount of deposit:>r uithdrawal inadnissible in evidence 

12.68.09. (a.) Neither the aDour..t deposited nor any runount 

withdralID pursuant to this chapter shall be Given in evidence or 

referred to in the trial of the issue of c:lLlPensation. 

(b) In the trial or '~he issue of c:»:1pensation, no reference 

shall be oade to reports, stateoents, or explunations made in 

connection with a deposit pursuant to this chapter nor to the 

fact that a party has or has not offered evidence or any particular 

evidence in connection I'litha deposit or l1ithdrawal pursuunt to this 

chapter. 

C=lent. Subdivision (a) of Section 1268.09 restates the 

substance :>f subdi visl:>n (e) of f::>mer SQc·ti:>n 12" j. 5. Subdivision (b) 

is new. The principal pllr?:>se of this subdivision' is to preclude 

impeachment :>f a witness ut the trial by reference t:> appraisal reports, 

statecents, or explanations cude in connecti:>n with (1) a deposit und 

not'ice thereof Wlder'Secti:ns 1268,01 and :2~S.02, or (2) proceedings 

t:> determine or redetermine probable just compensati~n under Section 

1268.03, ::Jr (3) an applicc'~i:>n t::J withdrU\1 any amount dep:>sited as probable 

compensati:>n under SeC'ti::Jll 1268.04 or Sec'~i::m 1268.05. 

_4l~_ 

---_._----------------_ ............. . 



c 

12-6R:W. (a) """'lu:n mOJwy 1.'5 th'fk,J:oi}l{-d (1'::' lwpvidec.l ill this 
ch8:ptet, flEe ~U:rt ~haH order the mm!c"'Y "!.() ht- ck'pm"itcu in the': 
8tate T'ff'a~nrf (H') nrHiH writtt'-'i. l't~Eitk~t \.1 t(,:,: piailltiff file-if. 
wiLh L'rte J;'r,o~i~: i',j tll(~ (~(iT1njy treasury. t: :r':{lli(~y j~ J('positetl 
in the ~tau~ 'rrt'"1l..<)nry pursuant to tlft.F; ~l"'!Ion; it shall be 
heTrl, illVI<:~ted_, (it:':po~iteit arld di:;;bur:"'"fd jn thl~ tllbJl.t1f.1' ~Petj~ 
1h~d In Arti(·l(' 9: ((:{)'llHnNldng with 8&iiHD 16425) ~.f Ch3pt~r 
2' of Ildl'1 2" ~.f nivlsion. 4 af Title 2 oi OJ(- Go,\'cr:m.(;I.'nt (:o.(le

t 

And )nt(-r('.s~ ":',af'unl nr c:fhCT U-Wt'l"lfJr)nt d·":'riV(:Q fl"(.m H,:;:; lnve-."it­
mellt .oUl."lH he ilPP()l't)nnNl .'}flU +jishHr~r· .. l h! the manfH~l' SJK',d­
fit,'tt in that ~l"t;de. 

(b) Ati ht';t.\"'N~·d the l)u,rti€'$; tfJ Ihc r·ro('~edi.n.g7 mOll.ey ae­
po,;ited pnr~"ant HI this ehnptn .hall rem"in at th~ ridt of the 
plaintiff n""iJ paiil £or wan" rmyubl~ u. tt" defendant by order 
nf the "0 urt. 

.', " 

Comment. Su.!rii v-:'sio1".i (;;) of Section 12th~lO is the same 
:former 

in substance at .J.ec"t}.0n 1.?43.6., $tlbdi .. visi.o~ :b) is t..1.sec. on the 
f.'j::--:T;~r 

i'il'st wo senr;ences or sc:btb,visi.:ln (h) O!j~C1,3,O!l 12':>4 • 

• 
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Title 7.1--Ghapter 2 

CnAPT.RR 2. Pos.~ES.""'ION l~mn TO ,JliDGMENT 

1269.01 Possession by public entitl for right of way or 
reservoir 

=-:::"...,t=o __ ...."...-_-,,~12G9.fJ1. (,,) In any proceeding in eminent domain brought 
~oton Denalfj 5yN"o state <)1' a county, city, district, or other public entity 
\...~ _,--/ to acquire (Ii any right of way or (2) hind. to be used for 

rl'SCrvo;" purposes, the plaintiff may take p_ion of the 
property or property inter""t .in accordance with this seetion. 

(b) .it any tune after filing the complaint and prior to entry 
of judgment, the plaintiff may apply ex parte to the' C<lurt for 
an order for p08session. Such applieaiion also may be made 
after entry oj' judgment if that judglllent ha.~ been reversed, 
vacated, or set asitle and "IH' other judgment has been entered. 
The court sLall all!horizc the plaintiff to take pos~ion of the 

• property if the court determines that the plainti1l': 
(1) Is entitled to tr.ke the pJ.X>ptrty hy emin~.llt domain.; ..... 

(2) Is entitled to take possession prior to judgment 
-:-:'"':T_u~n~der~'T subdivision (a); and. r::- ri:::t:::21.:!.e-stima--te-o-r-t;.h-

/'('3)J f91. ... 1as deposited ,I s"h oile) I j alit (QlPpmse*~ 'accordance '-..J with Chapter 1 (commencing with Section 126S.;;1). 8III01mt ot compensa 
(e) The "rdet for pos8€ssion shall: . tiOll to be made to 
~~,.. :initQ rut jt. has ~ rn#<.L~ UUQel' UK seetMe-,uwiL the tald.ng of the 

~oirJil8!4ietW4.~"'-'ti~~ prepe1't7 
~eseribe the property and the e.;tate <lr interest to be 

twqnired, which d~iption may be by reference to the com-

~
Jaint. 

(2 tate the purpcse of the condemill\tion. 
+* SM. u..-""""",,,@,,,,,,"~prol)3bl&~~ "$Ii iR.880Et.QalWN)ooo~Q1I~+-t"_JiMe~lt Se2ttita 

C§f1Ltr (3) tate the date after which tbe plaintiff is Rnthorized to 
take po,.,cssion of the property. Unless the plaintiff reqllest. 
a later date, such date wall be the earliest date on which 
the plaintiff would he entitled to take 58e58i n the ro· 
erty if ""nice were made unde eo JOn 1269.04 on the ay e 
orderio_e. 

, c. 

subdiYiaion (b) of 

---------------....;-:.. .. ;,. .. _. ------~-"-----.----
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c: 

§ 1269.01 

, C::lIIlDIent. This chapter pr:>vides f:>r :>rders f':>r p:>ssessbn pri:>r t:> 

judgment, and supersedes C:>de :>f Civil Pr:>cedure Secti:>ns 1243.4 and 1243.5. 

Orders f:>r p:>ssessi:>n subsequent t:> judgment are g:>verned by Chapter 3 

(c::lIIlDIencing with Secti:>n 1270.1). Subdivisi:>n (a):>f Secti:>n.1269.0l 

restates the sUbstance :>f C:>de :>f Civil Pr:>cedure Secti:>n 1243.4. The w:>rds 

"the State :>r a county, city, district, :>r :>ther public entity" have been 

substituted for the w:>rds "the State, :>r a county, :>r a municipal c:>rp:>ratbn, 

:>r metr:.p:>litan water district, municipal utility district, municipal water 

district, drainage, irrigation, levee, reclamati:>n:>r water c:>nservatbn 

district, or similar public c:>rp:>rati:>n." See Central C:>ntra Costa Sanitary 

Diet. v •. Superi:>r C:>urt, 34 Cal.2d 845, 215 P.2d 462 (1950). The new 

language enc:>mpasses all pr:>ceedings by g:>vernmental entities, agencies, :>r 

:>fficers to acquire rights :>f way :>r lands f:>r reserv:>ir purp:>ses, whether' 

the interest to be acquired is a fee, easement, :>r :>ther interest. 

Subdivision (b) restates the sUbstance :>f subdivisi:>n (a) and a 

porti:m :>f Bubdivisi:>n (b) :>! C:>de of Civil r.':>cedure Secti:>n 1243.5. The 

ex parte pr:.cedure f:>r :>btaining the :>rder f~r p:>ssessi:>n is a c:>ntinuati:>n 

:>f existing law. 

RI1Mi.v1 Ilion (c) is the saID:! in substance as C:>de :>f Civil Pr:>cedure 

Secti:>n 1243. 5(b), except tbat the requirement that the :>rder state the 

run:>unt :>f the deposit has been eliminated. Sectbn 1268.02 requires that a 

notice :>f the making :>f a dep:>sit be served :>n interested parties. 

With respect t:> the appellate relief available as t:> :>rders f:>r 

p:>ssessi:>n, see Secti:>n 1269.03. 



r--
1269.02. Possession in other cases' 

C1269~ . 
f (a) In any pT()(jeedin~ in eminent dDmain 

rOll~1t by or on behalf of any public ontity, puhlic ntility,. 
conunon ("-arrier, 1 3,,' ri to aequire any" 
property or property interest, the pW,nUff may ohtain an 
order for po.session of the property or l>l'OpeTty interest in 
accordmlee \\;th tbis section. . 

(b) At any time IIftel" :fi1in~ t.lJe ""mplaint and prior to 
the entry of judgment, the plointi!!' may apply to the eourt for 
all order fOT pos,c;;~ASjon. Sw.'.h applich,tirm .=tIS{) may he made 
art~l" rn!.:ry of jnilgnwnt if tllll.j' jrul:nnenr has bee~ reversed, 
\'ae.awl, ()T .set aside aud no other jll'J::,.rmcHt has been f'nterl'd. 
The appli"ation .hall be maile by ""ti(·,~d ru.o\i()ll, and the notiee 
of motion f:ha11 he servNl -in tite 1':OlnC m¥~n('.J;'_~·.an order fol" 
possession is served lmder Seetion 1269.04.:. .. . 

(e) On hearing of the motion, the oourt shall C()n.~ider !lli. 
relevant evidenee, inclndillg" the sched,,! .. t>r plan of operation 
for e:xc<ution of the pUblioimprovcment and the aituation of 
the property witll r""peet to sueh sehednle or plan, ami ""all 
lrul.ke an order that autho:rjze~ the plaintiff to-take possession or 
the property if the court determines that: 

(1) 'fhe plaintiff is entitled to take the property by eminent 
domain; 

(2) 'l'he need or tile plaintiff for p"",*",<io" of the property' 
outweighs any hard']li,. tho owner or ocoupant of the property 
will suffer if pos.;;;es.""ion i,,; taken; W 

(3) frhe plaintiff haq de'posited "ll,alulslt. jMt eompeBM,jlBl 
in 3('{o(}rdance with ClJapter 1 (eorumeneing wi·:;h 8eeti(}n 
1268.01)~ # 

(d) ?'lle d"to aft"r W1li(·h Ihe plah.tifi' i" authorized to take 
POSS"."I~n of the property· shall not be less than tll{davs after 
the mi~l,,¥ of the oruer and may be any later date sp.eified by 
the plamtlff. 

of the 
amount of compensa­
tion to be made for 
he taking of the 
roperty 

® 

(e) Before making an order for possession under this 
section the court shall dispose of any pending motion under 
Section 1268.03 to determine or redetermine the amount of 
probable compensation and, if an increase in the amount of 
the deposit 1s determined, shall require ·~he additional 
amount to be deposited by the plaintiff. 

_.- - .. __ ._---



c. 

(f) If the \?rJ:'1:!;.'t;y. ~f which ··ri~ssess i:m is s~UGht t~ 

be taken under this secCi~n includes any substantial buUding, structure, 

or other improvement, and if construction of the public improvement 

in the manner proposed by the plaintiff en'~ails destruction, removal, 

relocation, or alteration of such buildinG, sti'Uc'i;ure, or improvement, 

the court shall, on request of any person ha\ ill£: an interest in the 

property, nalre .the f~lb\}in(l det"rr~ir.~.-::i:ms and ~rders 

as 0. conditien to gran'~inG an order fer PJssessi~nf 

(1) If the court determines that appraisals, descriptions, photo-

graphs, and other exhibits supplied by the:;o'.aintiff are sufficient to 

enable the court or jury to assess separa'~ely the value of the buildings, 

structures, or other improvements after ·their destruction or removal, 

the court shall order that such materials be preserved and that they, 

or any portion of them, be made avaiJa~le to the defendants for use 

as evidence in the) proceec'ing. 

(2) If the court determines that the l.laterials supplied by the 

plaintiff are not sufficient to comply wi,;h paragraph (1), the court 

shall make its order fixing an amount that _y be expended by the 

defendants to supply sufficient materials and specifYing that sUCh 

expenses are recoverable as costs in the proceeding. 

-49-
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C::munent. Secti::m 1269.02 is rew. 

Subdivisi~n (a). Secti~n 1269.01 pr~vides f~r p~ssessi~n prior to 

judgment if the taking is f~r right of way ~r reserv~ir purp~ses. Secti~n 

1269.02 pr~vides for possessi~n pri~r t~ judgment--whatever the purpose ~f 

the acquisition--if the pr~ceeding is'br~ught by a public entity, public 

utility, ~r c~mmon carrier. 

Subdivisi~ns (b) and (c). Subdivisi~ns (b) and (c) are patterned 

after pr~visions in ~ther states which provide for obtaining possession 

pri~r to judgment by n~ticed motion pr~cedure and which require the plaintiff 

to sh~w a need for such p~ssession. See,~, ILL. REV. STAT. 1957, Ch. 

47, § 2.1; Dept. ~f Pub. W~rks & Bldgs. v. Butler Co., 13 Ill.2d 537, 150 

N.E.2d 124 (1958). These subdivisions provide f~r determination of the 

m~ti~n in keeping with m~ti~n practice generally. 

Subdivisi~n (d). This subdivisi~n is based ~n C~de ~f Civil Procedure 

Secti~n 1243.5(b)(4). As the ~rder is obtained by regularly noticed m~ti~n, 

h~wever, the' peri~d specified is c:nnputed frC)r the date of the ~rder, 

rather ,than the date of its service. 

Subdivision (e). See Section 1268.03 and the COlII:Ient to that secti~n. 

Subdivision (f). The procedure provided by this subdivision is new. 

It is derived fr~m pr~visi~ns in ~ther states that establish procedures 

designed to assure that destructi~n ~r removal ~f improvements prior to 

trial ~f the issue of compensati~n d~ not substantially handicap the court 

~r jury in assessing the value ~f such improvements ~r result 1n unfairness 

to the defendants in the presentati::m ~f evidence respecting such value. 

See, e.g., OHIO REV. CODE § 163.06. The subdivisi~n requires that the 

defendants' request be made bef~re the c~urt's disp~siti~n ~f the m~ti~n for 

an order f~r possession. 
-50-
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1269.03. Appeals 

1269.03. (a) N"F.aer an :>rder f:>r j):>ssessi:>n under Sectbn 

1269.01 n:>r the denial :>f such an :>rder is appealable. 

(b) Any aggrieved party may appeal fr~ an :>rder granting or 

denying an applicatbn f')r p:>ssessi:m under Sectbn 1269.02. An 

appeal fr:>m an ;)rder f:>r p:>ssessbn d;)es n:>t stay the;)rder or its 

enf;)rceroent, but the tr1.~l ;)r appellate c:>urt may, in its discretion, 

stay such order pending revie,l :>n appeal :11' f:>r such :>ther period as 

nay be appropriate. 

Comment. Secti:>n 1269.03 is new. 

JUdicial decisi:1ns have held that an appeal may not be taken from an ex 

parte order auth:>rizing ;)r denying p:>ssession prior t:> judgt:Jent. Mandamus, 

pr;)hibi tion, or certbrari are the appropriate TeLledies. See Central C:>ntra 

e:>sta Sanitary Dist. v. Superi;)l' C;)urt, 34 Cal.2d 845, 215 P.2d 462 (1950); 

\'ieiler v. Superi;)r Court, 188 Cal. 729, 207 Pac. 247 (1922); State v. Superior 

C:>ur~, 208 Cal. App.2d 659, 25 Cal. Bptr. 363 (1962); City :>f Sierra Madre 

v. Superi:>r C;)ur~, 191 Cal. App. 2d 587, 12 Cal. Rptr. 836 (1961). H;)wever, 

all ex parte ;)rder f;)1' possessi:>n f;)ll:>wing entry of judgment is aD appealable 

:1rder. Sl:.~Fr~l!.c2-~c.~Up!fied Sch:>;)l Dist. v. H:mg l>l:>w, 123 Cal. IIpp. 2d 668, 

267 J>.2d 3
'
f9 (1954); H;)using ,\\lthorHy v •. F:>rbes, 47 Cal. App.2d 358, 117 P.2d 

722 (19lJl). These rules o.re continued in c:>nnection 1<ith orders made under 

Section 1269.01 :>r Chapter 3 :>f 'chis title. 

Subdivisi:>n (b) distinguishes between the ex parte ;)rders made under 

Sectbn 1269.01 and those made :>n n:>ticed m:>tbn under S3cti:>n 1269.02. 

i- As to the latter an appeal by either party is uuth:>rized. Such auth:>rizati:>n 

"--
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§ 1269.03 

dQes nQt imply that, in any particular proceeding, an appeal is a sufficient 

remedy tQ preclude mandamus, prQhibitiQn Qr Qther writ procedure. In general, 

see 3 CAL. IJ\.W REVISION COMM'N, REP., REC. & STUDIES, RecommendatiQn and 

Study Relating to Taking PQssessiQn and Passage Qf Title in Eminent Domain 

Proceedings at B-7, B-l4 (1961); TaylQr, PossessiQn Prior tQ Final Judgment 

in CalifQrnia CondemnatiQD PrQcedure, 7 SANTA CLARA LAWYER 37, 84-86 (1966). 
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1269.04. Service Dr Dr~~~Dssession 

1269.04. (.a.) .... '\s n&ed in this HN~tion, qT.,e(';)ro owner H 

m('afl~ bOtJl (1) the per.:;on ill. 1'lhnm the legal title to the fee 
appears to r.h~: vr~tf~d by d u]y rCtOffieft d~~('ds or otJier iustru­
mimts awl (2) lh~) pr-ruon; if' allY, wllo has an interest in the 
property l.W.CLCl' a tluly l."t;:(·ordNl lease or agre(-,Jnent ~tf pure-base. 

(b) .A t lea!;t • d'lY~ 'Pr-ir/r to t1ir timof; p{'Jsges..'~i(Jn is takal 
pUl"snau, 0 til [la" 'flh~ p(JsS(·~ ... <;joD ' . 

1 ,. .. the plaint.H'f' ,:.;hall f>eYYP H- (":opy of thf. order' on tbe 
T(-eord OWlH~:r (jf th~ frro~'Lp.r1. -J" .o..ml OIl th~' o('<:up.mts, if ~. 
oK'Lb d£ It ' ht?~ ... rflll.,... ~t 'Mn 1iro in T Jose "''-lhe 
(~{mrt may, fo-r gooa i'alh'{~ f;LoWTI (m 4?'S rJarte applil".atioll, 
~}Iorten the ti:fl'H~ sp,:,<'.Hll'd \1. ihj:J, :;mh<lj-vi!4on to a period of not 

-;~":,, ...... .!l"'"i"'ilt·s. thau threl! da\.-'.8. 
~ Hervif~e of ~ tile OJ"d('r ~llaH be man(' t)y personal serVice 
',~.::~Ir·~·;h]e&o;; thr pel':-;ou on ",,}ww ~'.'j·vi(.~~ 1S tv bf'" made has prcvioutily 

nppe-iirNl in the pN(~N"m~,~_~' ~\!. t}\':i':'!U ~'r-o-{'d with ~"mmn.on:..;. jn th(~ 
p:T'()N~t~,1i}1g-. H t.ht· 1);~J';';:~d! h,[:,:, ;,;'[lr'J.[r·d. or been s~~rved with the 
i-mTIlHlit]l~, ~)('l:viee of th.· o·'lh·r ['or [Jo ... sc-}.:-:ion ma.v be madf: hy 

~
Trm.ilItPOu. ;-;u~h peTE'.;')}] .:wd hls ;dt!:lfnt"'y of rCl"onl j if any. 

(e lIIt.i If a pC-fson reqtl i::i~d tor.., b(~-ISl(~~,()nany Sf;T\'ed r~ides out' 
of tlw f';t3.t .. ~; or lws dc.par1<·,d h'(}l~i' tl~z; :\tatc' nr ('.anJ\.ot wit.h du~ 
diltg(:IH~e 1)l~ found within the ~1-at.e> tIle phliutHf ~ui.y~ in liru of 
;"iH:]) p~r;inJj,cll :';<:1"Vi(-('1 sr'}!ll:~ .,:"-_:p): o~,: fh.;~ order b); l"e~istered or:­
eel~tillcd mail ;.(ldl'(,s.. ... u~d t'n 811(~}1 pt'"l":o:;c}ll at hi'; \.st k.n.OWll 

~
"\dd","""S" . 

(f) ..... 'rl1e ~oHrt ma~y, ,for gor)d call."';C shown on ex parte appli~ 
cati,m, authorize the pJail1liff to take l>ossession of the property 
without serving a (:opy of th.e o:rd(~r .for pc.gseSR1-on upon 3-o TeeOJ·a owuer 110t OCClIJlying th('-, pl'opr-.rty. 

~ ~ {. _A sjn~l(~ seryi(~e upon 0'1." ma-iling to one <If several perM 
SODS having a c-ommon busincN:i or resid{'!uce: address. is soffi~ 
eient, 

~~~~~~-~---~~.~.--~-----~----. 
(c) An order fox' !,~~3~ssion made tt..;ld~r Section 

made under 
Section 
1269.01, 

1269.02 shall be served on ~he record owner and occupants, 
if any, wi thin 10 days af"~er the making of" "~he :>rder. 
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§ 1269.04 

C ~1·Q.le nt • Sccti:m l2:;<;: ,elf is derived f:':ri.l f:m.ler Secti:n 
-~----

1243.5(c) •. The require;Jen'~ that an c.ftil1:lvi t be 

filed concerning service by mail has been el~nated. Subdivision (G) 

is a clarification of a sentence in the first paragraph of Sectbn l243.5( c). 

The tern "address" refers to a single residentio.l l':'lit or place of business, 

rather than to several such units or places that nay happen to have the 

sarnestreet or poat-offlce "address." F'or eXaJ.'1ple, each aparttlCnt is 

~garded as having a separate address although the entire apartment house 

Day have a single street address. 
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c § 1269.05 

1269.05. DepClsit and pClssessiCln Cln m:>ti?n :>1' certain defendants 

1269.05. (a) If the pr~perty tCl be taken includes a dwelling 

cClntaining n:)t ru:Jre than -01-':> residential units and the dwelling :>r 

:Jne Clf its units is :>ccugied as his residence by a defendant, and if 

the plaintiff has nClt depClsited pr:)bable just c:Jmpensati:)n in acc:>rdance 

with Chapter 1 (cClmnencil1G uith Sectj:)n 1268.01_), such defendant r.ay 

mClve the CClllI't f:)r an :)rder deternining the am?unt:)f such c:)mpensati:)n 

f:>r the dwelling and s:> much:>f the land up:>n which it is c:)nstructed 

as r:my be required f:)r its c?nvenient use and :)ccupati:>n. The nCltice 

:)1' m:>ti:)n shall specify the date:>n which the moving party desires the 

dep:>sit to be made. Such drl'i;e shall n:>'G be earlier than 30 days after 

the date n:>ticed for the hearing of the m:>ti<ln and mny be any later date. 

The motion shall be heard and determined in the same manner as a moti:>n 

made to m:>dify a deposit under Secti:>n 1268.03. 

(b) The c:)urt shall make its order determining the pr8bable just 

c:>mpensation. If the p lQintiff deposits the runount stated in the order 

on or bef:>re the date specified by the m~ving party, (1) interest up:m 

that amount shall l1:>t accrue and (2) the plaintiff may, after making 

the depClsit and upCln ex parte applicatiCln '0:> the cClurt, obtain an order 

for p:)ssession that authelrizes the plain-~;,fl' t:J take p:)ssessi:Jn of the 

pr~perty 30 days after the date for the dep:)sit specified by the IDelving 

party. If the depClsi t is nClt made Cln :>r befJre the date specified by 

the m:)Ying party, the compensation awarded in the pr:)ceeding tel the 

m:)ving party shall draw legal interest fr:)l!l that date. 

(c) If the pr:)ceeding is abandoned by the plaintiff, the amount 

:>1' Sllch interest may be rcc:)vered as CelS"OS 1.'1 the prelceeding in the 

manner pr:)vided f:)r the recover:' :)1' :>ther c:)sts and disbursements eln 
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abandonment. If, in the proceeding, the court or a jury verdict 

eventually determines the compensation that would have been awarded 

to the moving party, then such interest shall be c:mputed on the 

amount of such award. If no such determination is ever made, then 

such interest shall be computed on the amount of probable just compensa-

tion as determined on the motion. The moving party shall be entitled 

to the full amount of such interest without offset for rents or 

other income received by him or the value of his continued possession 

of the property. 

(d) The filing of a motion pursuant to this section constitutes 

a waiver by operation of law, conditioned upon subsequent deposit by 

the plaintiff of the amount determined to be p:obable just compensation, 

of all claims and defenses in favor of the moving party except his claim 

for greater compensation. 

(e) A deposit made under this section may be withdrawn in 

accordance with Sections 1268.05 and 12S8 06. 

C~ent. Section 1269.05 is new. Except as provided in this section, 

the depositing of probable just compensation pursuant to Chapter 1 '~ammencing 

with Section 1268.01) or the taking of possession pursuant to this chapter 

is optional with the plaintiff. If a deposit is not made and possession is 

'lot taken, a defendo.nt is not entitled to be paid ur.til 30 days after final 

judgment. Code of Civil Procedure Sections 1251 and 1268. Section 1269.05 

makes available to homeowners a procedure by Which probable just compensation 

may be determined, deposited and withdrawn within a relatively brief period 

after the beginning of the proceeding. For a comparable provision applicable 

to all eminent domain proceedings, see PENN. EMINENT DOMAIN CODE § 407(b). 
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§ 1269.05 

Alth~ugh S8cti~n 1269.05 d~es n~t require the plaintiff t~ dep~sit 

the am~unt determined, if n~ dep~sit is made interest ~n the eventual award 

begins t~ accrue. See Secti~n 1255b(a) (4) , If the pr~ceeding is aband~ned 

~r dismissed, the interest is c:r.mputed ~n the am~unt determined by the c~urt 

to be pr~bahle just canpensati~n. This section apart, interest w~uld n~t 

besin b accrue unti'. entry of judgment. See Secti~n 1255b(a)( 1). Interest 

d~es n~t accrue ~n any arJ~unt dGP~sited under this secti~n if the dep~sit is 

made ~n ~r bef~re the date specified by the re~ving party. See Seeti~n 

1255b(d)(2) • 

Under subdivisi~n (b) the timely making ~f a dep~sit under this secti~n 

entitles the plaintiff t~ an ~rder f~r possessi~n effective 30 days after 

the date f~r the making ~f the dep~sit specified in the n~tice ~f m~tion 

served by the moving party. 

The reference in subdivision (a) to the Ul::~unt of land "required f~r 

the convenient use and ~ccupati~n" ~f the dwelling is taken fr~m Sectbn 

1183. 1 ~f the C~de ~r Ci vii Pr~cedure lihich deals ,lith mechanic r s liens. 

Thelimitatbn precludes appliea-~bn ~f this sectbn to land being taken 

and owned in c~mrn~n ldth the dl-'~11ing, but unnecessary to the c~nvenient 

usc ~f the dwelling. 
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1269~o6. Right of plaL-r.-:.:.if:i7 to take: :e~szcssion after vacatiorJ 
of property 01' "'-I~;hdrawal ::>f dc?,?sit. 

1269.0£. (a) If the plaintii! has ,J"posit"r] probable just 
compf'-tm .. '1tlon pUr:iOu.a:nt. 10 Chhpter 1 ({-ommC'ucing with Se!.':tjoH 
1268.01J t posse.ssiou of t..""Ie propert-y Qr property interest fo? 
which the df':posit w.w made may tlf'. taken in a,_~(~ordance with 
this _,,'diml at any tim" aftel" each ,,1 the Jdend!Ul.t, ent.iUed t" 
PO::;:S('!o,'SiOD : 

(1) Vacates tl,e p.,·op_orty: "r 
(2) Vnthdl"aws HUY pOl'Lion (ff th(~ deposit. 
(b) The j11.imiff may apply ex parte to the court for au 

order for po'>,CSSiOll. Tlle ""urt shan autllOrue the plaintiff t" 
take P<'ssession of the property ii the court determines that the 
plaintiff !la, neposit<Xi probable just MlDllensation pursuant to 
Chapter 1 ("ommen";n:; with Seetion 1268.111) and that each 
of tbp. def~lldants (~ntltled to pcmse~on hftve: 

{I) Va~ated tlie l;rO])diy; Olt I 

(~) Wil.hclrawn auy l'ortior~ cf,the deposit. 
(c) ~rhe o~l(>r f(}T p(js.<::;~S~iGll·,qha.H:,' , 
(1) Hf'{',iie that it h.a;.:, ht'dl made TInder this 8~~tion. 
(2) De~'i(~ribe 111e prOfwrty and Hie e~tate or interest to be 

acrluir(l.u, whidl d02:'".(~ripti{)f1 ?nay b~· hy r(~ft·rtmi.'·~ .. 0 thr tom~ 
plaint. 

un SUlte thf~ dtlt.(~ afttl' \',;hieh llJainiiif l..'i authorized to tak(! 
pUl:ise~"io-a of tJH~ prop(~rty. "UIilE'';;s the plaintiff reqnest:.> a late::r 
dat.e, s.uch datt' sha111w tJw ,-artiest <lnk lHI whieh the plaintiff 
wrmW be (mtiU('d to take PU~~(·~"f;i(lu of tlw prop~rty H serv:](:e 
WCZ'£'I made nnder~(lodi'-m ]~'!!'i~J.(}.1 ou tl:t~ day the order is madf!. 

I (supdivision (b5 0":) 



r 
\...-

c 

c 

Comment. Section 12(>9.0.::. is ne'.'t. Chap~e:' i (c=encing with Section 

12(,8.01) perIllits the plainti'.:-~:; .~:) deposit pr()b<1.o:J~ j~t compensation whether 

or not it ~btains an order :::':J.::- ":.?=>ssession.. Th.L~; section makes applicable 

~;.) withdrawal of a deposit made prior tOe ju0..g?(:n':~ the analogous rule that 

G~'tierrez, 207 CaL App.2d 75~i., 24 Cal. R!,>'or. e(81 (1962). I,. also permits 

~he plaintiff to take possesGi:m of the pr:>pc,"cy after it has been vacated 

b:] all t!H~ persons who are en-~.:·'::!.ed to posse~:;:;i:.m. Service of the order for 

lJossessi,:m is required by !!ubdlvlsj,op. (b) of ::;c'ction 1269.04. The time 1in".its 

for service of the ~rder for ?~s3ession on the record ~wner and ~ccupants are 

the same as :for an order for p~ssession trade under Section l269 .. 01. 
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C~urt may enforce right to possessi~n 

1269.08. The court in which a proceeding in eminent domain is 

brought has the power t,,: 

(1) Determine the riGht to possession of the property, as 

between the plaintiff and the defendants, in accordance with Title 

7.1 (commencing with Section l268.0l). 

(2) Enforce any of its orders for possession by appropriate 

process. 

(3) Stay any actions or proceedings brought against the plaintiff 

arising from possession of the property. 

Comment. Section 1269.08 is new. The third subparagraph is derived 

from a sentence formerly contained in Code of Civil Procedure Section 1254. 

In general, the section codifies judicial decisions which hold that after 

an eminent domain proceeding is begun the court in which that proceeding is 

pending has the exclusive pO"lcr to determine the respective rights of the 

plaintiff and of the defendants to possession and to enforce its determination. 

See Marblehead Land Co. v. Los /illgeles County, 276-Fed. 305 (S.D. Cal. 1921); 

Montgomery v. Tutt, 11 Cal. 190 (1858); Sullivan v. Superior Court, 185 

Cal. 133, 195 Pac. 161 (1921); Raffteryv. Kirkpatrick, 29 Cal. App.2d 503. 88 

P.2d 147 (1938)(placing the plaintiff in possession); Neale v. Superior 

Court, 77 Cal. 28, 18 Pac. 790 (1888); In re Bryan, 65 Cal. 375, 4 Pac. 304 

(1884)(preventing the plaintiff from taking possession or restoring the 

defendant to possession). In addition to the l;rits of possession or writs 

of assistance which the court may issue and enforce in exercise of its 

general jurisdiction (see the decisions cited supra), ~rders for possession 

contemplated by the section include those made under Chapter 2 (commencing 

with Section 1269.01) of Title 7.1, Chapter 3 (commencing with Section 

l270.0l) of Titl8' 7.1, and Section 12~-' 'f Title 7. 
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§ 1270.01 

Title 7.1--Chapter 3 

1210.01. De~osi t after judg!lent 

12711.01. (a) 11 the plaintiff j, not ill possession of tbe 
prol)(l'rty t.o b" takt'n~ the plahltiff may, at any t.i~le: after 
ent.ry of jUllg!lWHt, df'po.'''· .. it fo1" the drfenrlant:q. the amou-nt or 
the jud~m('nt t{)gt·tlwt' with th(' intereHt thl'D due tb.er(~m, but 
a depo:;.it may Hot be ma{lp. H1Hl(;'.1' thi.~ iolN~tinn after thf': judg­
ment ent.i'rrcl has bC'ctl rfv(·T~Nl, vnt"utf'u, or Hlrt aside anti 110 
other jll{1gnICl~t ha~ bf'('n ent.(>y(>d. 

{b) L"p()n n:.aklng '!:h{~ dc-pG:;it, the plaintiff shall ~enle a notic.e 
that the dl~T)()f-:.it b(~.;,; b,'e''-l made.· on all (,f the other parties to the 
Prll,,,,,'uing d.t~rmincd by the judgment to have all into",.1; 
in the mil-ney d;'''IXtl.;itA:'ii the-rf';on. Renric~ of the no.ti{~e shall be 
made iu t.he nunuw}' 'Provided in 8e~tjOtl 1270.0;3 for the: 8eJ'\-;CC 

of an order for po."t'«'&-..-inn. Si~1"\'i(:e of an order for posse:9Sion 
nnder Section 1~70_0:J is S"ftle;"nt compliance with thi:; "ub-
division. . 
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§ 1270.01 

C~nt. This cbapter relates t~ depJeits that r.~ be rr~de and orders 

1"",. r"",,",ssi .. )n thn:t nay be obtuin"d nfter entry- :)f' the "iIlter1~cut:Jry 

judgment" in c:Jndennation. T:,e pr:)cedllI(ls of' the chaptex a::J.5fl),or nAwlt.lll,ilnnainos 

+h~ :c>p"Apncy of an ".;:>1'0ul i'r:ll:l. the jul. gment :)r a motion to vacate or set 

aside the judgoent. H~wev .. ,·. nf'ter the "inter1ocut:Jry judg:uent" has been 

reversed, vacated, ~Jr s'~t aside, dep:)sit ana p"Je~'!ssi~n pr~cedures are 

G:Jverned by Chapter 1 (c:l/;lr1encing with Sectbn 1268.01) and Chapter 2 

(cJDmencing with Secti:)n 1269.01), rather than this chapter. See Secti~ 

1268.01 and 1269.01. 'Eile ch..1.pter supersedes f:Jrr.er 

Secti~n 1254 and e1~inates whatever distincti:)n there nay have been 

between deposits =de under Sseti:Jn 1252 and Sectbn 1254. Under this 

chapter, there is but ·:Jne unit':ort1 IlJst-judgrnent dep:Jsit pr:ocedure. As 

j;:, the distinctiJll between the "juclgr.lent" and the "final judgment" in 

eminent domain pr:>ceedings, see Secti:>n 12Sl,.'{ and Be1l:f1:mer City 

Sell:):)l Dist. v. SkaGGS, 52 Cd.2d 278, 339 1'.2d £48 (1959). 

SubdiYisiJn (a) is similar b subdivisiJn (n) :)1' 1':>rroler 

Section 1254. However, 'ohe C:e~.,osi t require", llere is rerely 

't;he o'.':I:)unt ~f the judgnent and accrued interest. The pr:Jvisbn f:>r an 

ndditional SULl tJ secure paytlcnt :)f further cJ!-1Pensnti:)n and c:)sts is 

c:mtained in Section 1270.04. III addition, the dep:lsit may be made under 

this section with~ut regard t:) an order f:)r p:lssessiJn. This sectbn thus 

slrpersedes the dCi!:)sit \?r:Jccclul'(;S 1':>rtXlrly l'r:)vi~.'~c1 by S~cti:Jns 1252 and 1251~. 

SubdivisiJn (b) is nell. In requiring th~t n::>tice ·:)f the dep:)sit be 

given, it parallels SectiJn 1268.02 which requires that notice :)f a 

pre-judgment dep~sit be sent t:) the parties huYing an interest in the 

pr:>perty f:)r which the deposit is made. Under Section 1254. the defendant 

received n:)tice that the deposit had been made only when served with an 

Jrder f~r possessi~n. -63-
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e 1270.02 

1??O.02. Oreer for possession 

1270.02. If thf' jrhlgmt'nt .det\~l"mhl('s t~lat the plaint.iff js 
(>ntitl"d to t.Hkf' tIle' prOPt'l'ty and tb:' plaintiff ha~ madt~ the 
tl~po~it provid.ed in HpctioH J270.01, the court, upon e-x parte 
applieation of the plaintiff, >hall aut.horize the plailltiff to 
take poo!if!R.~iol1 of tbc prop{'l"ty plP.Jlding- conclusion of thr. 
litigation. The ."art's ",.<101' "han state thi> date aft{'r which 
the- plaintiff j, auth'''';ze<l 1", l"k" pox"","ion of the propt'rty. 
t7nl,'ss thE" plaintiff r:,qu(>;"ts a la.t!"f date, such date sball be 
]0 day:-. aft{~r tl,(' dntr thC' ol"~l{\!' i!{ ma(h~. 

Comment. Section 1270.02 restates the substance of a portion 

of subdivision (b) of fo~~r Section 12>4. 



c 
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g 1270.03 

1270.03 SGrvice of order 

1270.0:1. At ll'ust 1.0 d,(\'"}~ prinr to th(, dat{': pos:o;es:'iion is 
to be takf"n, th(' pln iutiff ShH!l :wrvol.! .'l. (~opy of the order for 
poss('~ioJl upon t.he· d('fC"lJ(lmrt,:;; and their attorn~ys, f"itiHn" per­
sOlulliy or by mail. A ~ing-le R(~rviec upon or mailing to one of 
:fWV(>ral persons hatTing a COllillHJU bUlii.ne~ or rftsiuence addre:m 
is sufficient. 

Cor;,nent. Sect::'on l2?G.03 'os the saille in substance as sdod:"vidon 

(c) of fO!'rr~€!" Section 1254. :;,jit.'r} respe.:t to the last sa..,~...ence, see tr..e 

Co~r.ment to Sectic:n 1269 o oLo 
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§ 1270.cl; 

.;:1::.:2;.!7...:0:,:!.:.;:O:::4!:.~.::I~n:.;:Cl'C!..:::e.::a;:::s:::e--Oor decrease in ;nccunt.o f depos~ 

1270.04. A t any time after the plaintiff has made a deJXlsit 
upon the jndgment pursuant tn thi~ ehapter, the court may, 
upon motiun of any dden,lant.. Dr(ler the plaintiff to deposit 
such additional amount a,~ tilt eOIll't lI~terrlljnet:l. to be llet:essary 
to set.ure paymcmt of auy flIl'tJh~r (."Ompensation, coots, or 
int(~re.-;t that Hlay b('. rCt~ov{'.l'cd in t.he proceeding. After the 
making of !:;uch all ord('r, the court may, on motion of any 
party, order au iner('~.t~ 01' a dl~(~r(~ase in such additional 
amount. 



c 

c 

Comment. Secti:m 1270.04 supersedl;)s subdi visicn (d) of f:>rr:cr 

Sectbn 1254. For thc pD.rull'~l pr~vision perDHtinG increase 

or decrease in a deposit made prior to entry of judgment, see Section 

Decisions under Section 14 of Article I of the California Constitution 

and Code of Civil Procedure Section 1254 have held that, where the plaintiff 

has taken possession prior to judgment, and judgment is entered for an 

amount in excess of the amount depOSited, the defendant is entitled to have 

the deposit increased to the amount of the judgment. See, G.H. Deacon Inv. 

Co~ v. Superior Court, 220 Cal. 392, 31 P.2d 372 (1934). That rule is 

continued in eXistence, but the motion to obtain the increase is 

made under Section 1268.03, rather than under this section. 

The additional ,amount referred to in this secGion is the amount deter-

mined by the court to be necessary, in addition to the amount of the judgment, 

to secure payment of any further compensation, costs, or interest that may 

be recovered in the proceeding. See People v. Loop, 161 CuI. App.2d 466, 

326 P.2c1 902 (1958); City of L'lJ ilnFel:;s v. vJ.iyer, 110 Cal. App. 

n)l!i, ::!91l hc.· 760 (1930). Deposit of the amount of the judgment itself 

is required:by Sections 1270.01 and 1270.02. 

Code .f Civil Procedure Section 1254 was construed to make the 

amount, if any, to be depoSited in addition to the judgment to be 

discretionary with the trial court. Orange County l1ater Dist. v. Bennett, 

156 Cal, App.2d 745, 320 P.2d 536 (1958). This construction is continued 

under this section. 
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§ 1?70.05 

1270.05. (a) t>ubjctt. to subdi"hioll (el, any <.Iefendant for 
whom an amount }la~ Iwen deposited upon t.he judgment, or 
any defendant uctermiHf-'d uy tllf~ juilhlffil:!.nt to be <mtitled to 
an ilJUount d("poNted prior 10 entry of tl~at judgment, is en~ 
titled to demand and r(~('eiv(~ the- an~olUlt to \\'hich he is entitled 
under the juug'lUcnt U}lOll ubfaining an o:r{h~r from the court. 
Upon application by such ,h,fendant, the COllrt "hall oNler that 
such wOlley be paid to him lIpt~n bi~ tiling (1) a :-;atisfaction of 
the jUdglfwut or (2) a rt.~ceipt .f~Jl' the mOllCy aud an abamlou­
lW.'1lt of all dailll.!i ,u.nJ dt.'l(:u:;:'s CXtcpt h~ elaim to gre~ter 
eompcnsatiou. 

(b) Upon objectiult tu snell witl,umwallllauc by allY party 
to the ]n"4kCe(liHg~ the cUllrl~ in It,<::i t.li8(~l"~tinn~ may require the 
defendallt to tilt' an undcrtaldng 1n t.he lllanller and upon the 
C<'mditioTl" ap,,,,jfk(l in Sectio,,; J26~.li5 and 1268.06 for with· 
drawal of a deposit priOl~·to jmlgnwut. 

(0) Appiicmion for withdrawnl after entry uf judgment 
.hall be made llTl,kr the j)l'ovi,iolIS of Seetion 1268.1)4 if the 
judf...,P'}llent haf.: bt~en revi~nH~d) v,l(:att'd~ or set a.side alid 110 other 
judg!lwnt hllH. been l'ntlfrcil. . 
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§ l27O.0~ 

Section 1270.5 is based on s-..bdivision (f) of fomer 

C Soction 1254. FJr the po.rcUbl )r:;visi:ms fJr l1i'chdrmm1 :)f 

c 

c 

a deposit prior t:)judgtlent, see SectiOllB 1268.05 and 1268.06. 

Decisions under Section 14 of Article I of' the California Constitution 

and Code of Civil Procedure Section 1254 held that, where a deposit was , 

made to obtain possession prior to jUdgmenL, bh~ ""'''''''nAnt was nonetheless 

entitled to proceed under the provisions of Se~-~i:Jr. 1251:, :tfter the'ntry 

of judgment. People v. Dittmer, 193 Cal. App.2d 6!?1, 14 Cal. Rptr~ 560 

(1%1). See also People v. Neie.er, 55 Cal.2d 832, 361 P.2d 916 (1961). 

compare G.R. Deacon by. Co. v. SU,;erior Cou...-t, 220 J~l. 392, 31 P.2d 

372 (1934)(Practlce.before any provision exist6d fo~ withdrawal of a 

deposit made before judgment). The language of tl'll.s section has been 

chal'lged to incorporate this construction. The section also has been 

changed to pe%mit th~ ~ourt to requIre security as a condition to with-

drawal in appropriate cases. 

Code of Civil Procedure Section 1.25\ wall cons-~rued to permit the 

defendant to withdraw any amount paid into court upon the judgment, 

whether or not the plaintiff applied for or obtained an order 

f::>r l':)sscssi:Y!. Pe!lP1e v. aut~ 207 C-l. _'.~: .• 21 759, 

T:mt c;nstr~ .bn is c:ntinued in 

effect •. Inferentially, S:,cti::>n 1254 pernitted l-Tithdr~l'!,"l Jnly Jf the 

amount deposited' upon the judgment and not the additional amount, if 

any, ~posited as s~qurity. See People v. Loop, 161 cal. "1lP.2d ~6, 

326 p.2d 902 (1958). That construction also is continued in effect. 

that aD::>unt has been withdrawn pri~r t~ judgoent by an~ther party is set 

f::>rth in Secti:)n 1268.08. -69-

i, 

,-~ 
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c 

§ 1270.06 

1270.06. Reuayment of arnount of oxcess withdrawal 

1270.06. \Vlten money is withdrawn punsuatlt to thi'i. chap. 
ter, auy amount witfldru\"'H by a person in (!xceSH of t.ho umount 
t<> which he is .ntitled '"" fillulty ,!t·t.rlll;n"i1 in tite prO<:e<:<ling 
shall be fluii! withont inteN's! to tJ", plaintiff or other party 
entjtled thereto, and the court RhaH enh'r the juuglDf'Dt ac­
eoriliugly. 

Cor,ment. Section 12"(0.06 is the sa.'116 in su bst.ance as 

sLltdi vision (~) of former Sa ction 1254. 

~-'lD_____ ________ ~ ___ ~ 



c 

1270 007. Taking possession does not l-ln.i\Te ri.ght of a-;:;?~~al 

1271):07. The plaintiff docs not abandon or. wah·" the right 
~n apPt'aI from Uw jud~·lt~~~LJt or,-t're'll1C:'it a new trhil by deposit~ .§ 
lllg the amolmt of t-h~ Ju(t~me-ut or taking l}QI'lSf' ___ l.4sion pursuant 
to this chapter. . 

Comrr~nto Sc;;tion 1270 0 07 is the 5ari~t;:' in subs"tm:ce as sLlbdi Visicn 

nlso re taln his ri Uh.t to appeal or to reques t a new trial Uf;{)n the 

issue of co,,"{jenS&tioll only ev"n though he w"l thdraws the d<;posi t. This 

':lay be accOlll?lished by i'ilb,:: n receipt and waiver of all claims ..nd 

d.efenses except tim clai.: to .:.reater compensatior.. cr. People v. 

c Gutierrez, 207 Cal. App.2d 7'59, 2L Cal. I:ptr. 781 (1962). 

c 

-71-
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~ 1270.Cll 

12iO.OS. lIIoncy deposited "" provide,[ ill til., clmpt"" shall 
be deposited in a(·(!ord.un~~e with K(~etioH 12G8.tO and the provi­
siows of that &f!dioll are applkahle to the money so u.epo8ited. 

-72-
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St~.". .. " ,:.\ l'tjc:lf~ !) {;·';~HI1,,·a,·i t!!: 'wit II lSl"I'ti,-,.-, llj4:!.~)) is 
JUtled t.o Clmplf'r :! (}f p;;j-~ t or ;il· .. ; ... ~tHl 4 Ijf 'rith~ :3 nf tht. 
u,~\·;.~:rni:"lwut Ct)(!c·. toO rl':~d: .. 

...:.\}"ti'\!h~ :). l'olldl:!ul;:!.i.;'(Hl-n(~p~~ilS Puua 

l&:t!.5. 11hc CiH:d(~ml.mli\.;n- J)'(!~JO~,ih; }.\LiJ~(l iH tli(· ::-1r,.llt .... 
'r:rea.~4.l:'Y '}:-:i (~Ol1thia;·tl .ii~ "xj:-:1nH·I~. rfj~f' ftLHtl "1 .. m.~1....; ",t aU 
11lOlWy 'ir:rJiiH.~U~d ill t(~f' Bt,~u~ 'l't:'Ol:->l.wy IhHk,. !.J:'itle 7.1 (( .. ,mH­

m('lldJl~ wi1h Ht:-<',Lnn 12,'6~.0.1) (,1' 1'.(If1 :'~ 01 the ewe {Jf Civ~l 
Pl'Ot'.('(lnJ'(" and all IntJ>-rf'S:t (·.arll{~d td' IIr.1J(l:r in!'.remeut .clf.riverl 
from its invf~tnll':-Ht. 1'h(, Kta.tt' trri'a:<-:nN~t shall :receive all 
I::lwh mfll;ey~, (lrliy :N~t'('ipt fur, .. tlia :.;nfdy kp&p the san,(! 3c, the. 
fnnt1.:a.nd for !'mdi ilH1S ill' i~' L:hh UP(tH hi~ (,ffhcial }}t)))d. 

Co'!!rt~e."r1to &~C'tiO;-';5 16L.25-1c~,?1 re::: L& Le. t.he St.). bs t;-.r:ce" cl a 0ort.i;)n 

, 
" ""." .. -.-.J 



c 
164;>6. 

Ii 16~ 26 (C-ov€rr.ment Code) 

Investment of' fund 

Hi42G, (a.) 1\10l!C'Y in the Conde-mnnt.inn Depo!;its Fund may 
be invested and TeinvC'J-i.tcd in any st'tlll'iti(>s; lle~ibed in See­
lion 164:10 of the Government Code or deposited in bankB as 
provid(~(l ill Chapter 4 (eommeneing Witil Seetion 16500) of 
ParI 2 of Division 4 of 'ritle 2 of the Government Code. 

(b) 'l'h,~' Poolod l\1(moy IHv<'f,1:ment J\oard shaIl designate 
at \.""t onee a month the amount of money available in the 
fund for inve,;l.ment in seellritiffi or depOliit in bank accounts, 
and the type of inve.tment or dcp",it ami shall S() arrange 
the investmont or deposit program that fund. will be avail­
able for the immediate payment of any OOU1't order or de­
cree. r mmediately after sneh d""ignatioll the State Tre8.\'mer 
shall invel<! or make deposit, jn bani' aeeoullt. in ac<:ordanee 
with tbe designatioll"- For the pur])"""" of tItre subdivision, a 
written determination signed by a majority of the nlemhers 
of the P""led Mone), Investment Roard sball be deemed to be 
the determination of the board. Members may authorize depu­
ties to aet for them for the purpose of making determinations 
umlor this section. 

Co=ent. See Ule Cbmment to :>E:ction 1&;25. 



c 

c 

c 

§ }fl,27 (Governnent. Code) 

16427. Aoportioou.ent and disbursement of fund 

J 64'<17. Interest earned and other increme.nt derived from 
inve.~tment.. or deposito 'made pursuant to this artiele, after 
deposit of money in the State Treasury, shall be deposited 
in the (',ondemnation Dep",,';t. Fund. After first deducting 
therefrom e~pen"", incurred by the State Treasurer in taking 
lind ma],ing delivery of bonds or otl,er seeurities under this 
arti(')", the Stat. Cnntrnller .hall apportion a. of .Tune 30th 
and Dceemher :11<1 or "M·h year the remainder of sneb inter­
est Mrned or inercment derived and deposited in the fund 
dftrinl! the Rix calendar month. "",ling with such dates. There 
shall be apportioned and peid to each plaintiff having a de­
posit in the fun(l during the six-month period for which IUl 

apportionment is made, an amount dir<,<,t]y proporHonate to 
the total deposits in the fund and the length of time snch de­
posi!.. remained tllerein. The Stille Tre.asurer shaJJ payout the 
money deposited by a plaintiff in such ma.nner and a.t such 
tinws as the (Oourt 9r il jnrJg'(' th~rC!of maY1 by order or dee~, 
direct. 
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~ 38090 (Gove~~ent Code) 

Government. Code § 3!i09O (aMended) 

I"'i6' R",.'" Seet;oll )lROfJO of ti", c:o .... rmnent Code is 
~:ltoread, 

,1809(J. The ~ % ".'''l""""r;",, .... f1am&ge1 &eeNll8 M 
*he ffitffi ..t file ~ ~~~ ",f, .~'" .... *he 6Pdtoo ~ 
fltt- ......... 4!fn. t~ !Jl!;., ~ WIlli<'·.,j, 4ft;, Iw."el'l.y M .j,j,<H; 
.ffitt:.t.. ts ~ ,,,CHcH.) t. -A-f I-MllTllli:=lft-!'fflA. f.F,.p "'l'(;"'t~ etww1y 
"'*- ttt>tl- fIw. oo..tA .. f .......... ~, ... f"'.I" .Iy "'* ~ ~ ..... 
;}i",~ oll'·,tNl dale (,j "flillafion ;11 pror.eed'ngs . .,tUk .. 
fhis art;e!. .<hall be "otrYm;fI(.d 'ot aeMrcIa .. cc .. lith Section 
12.f!i'; (4 the etHic af Ci.ofl l'roeed"rc. I" c&C$ in "'Aith 
co"'pensaik." U fUcerits4".d by referee. ~ied 1>I<r81UJ1>f 

of the ttl tit;" IAe rklle of u.. t/;"t- report with Ow 
camneuC!e;:-,enc for IIuJ PII!rpfJ80 at ik-
ef the 

•. ' I ~ ':.' " . 

Civil ?rccedure $(,etion 1249a. 

----.---._--------_. 

I 

J 
I 
I 
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• 

§ 38091 (Government Code) 

Si.'CJ14 .sl,,~tion :~J:-tl nr 1h(' C.('f'llerilla~~nt CU1'L~:-: amet}41(·a 
to ''''HI: 

380~1. ImpruvelJl@!.>; p]')«e" "pon the pr<lp',,·ty afler 
phrlslitllitiF.lfl &I- ~ :At».~ ef f*t.~ ~ W. hPI/]lBfdl6t!; M tit­
~ the <er.:it;c "1 su"",",,,,, shall not he in~ludcd in the 
~essment of oompl'u:"wl1i,)o or damages.. 

(Govemr.:-ent Code Sectio'ls .3f-OOO-.38213) was enac~d in 191;' (stats. 1913~ 

\~i th· resoeet to t..'1e construction of ".his section 
I ~ ~: • I ' 

and re1a ted sections, see City 0:; Los Angeles' V. Classell. 1.03 Cal. 44. 
I 

2M: rae. lc84 (192t). The section is a ..... endee. ., cor.i'onn to (baa of CiVil 

ProcedLU"e Section 1249.1 wti ch ~rov:des t.l-Jat irr.prove,,-.e.'lts placed upon fu8 

--~-----
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\. 

~ 4ZC3 (Streets and 1::i !'hways Code) 

1'i8)_~~S~I<C~k~l. Section 4203 of tIle Stre<1I> lII1d Highways Code 
~ IS amen:lea to read:· . 

4203. ~ +tie flHl'fUUiC M 8.~se!l8itl~ .~ eSI8)19aa1tieM.- ftIlofl """"'Ill!"'" -Hoe .~-Itf; ~ !IIIoiII, .... a_net! ... ewe ............,) 
'" .tItti ""*" ell ~ ;"'H8"" . ..£ ... ",..." .. :~ ~ ~ -..l ~ 
H ~ ~ ~ ~ l:fte h~!ti0'U1'f!, &¥. eeBlftCls .. i&1:ien .fer. til 
fl'8flO!'lY to>.1>& fietllftll.l' ~ <t+t4 ft!M 6JH. w...b et; ,11" gel 
M l)repr .• ty ~ H:ltlltlH,r ~ ~ htjl:l>iS8Uiy il:iRett:fl, Ht ell 
MYM ~ itlt:Ht tlltlURgU ~ nJh,'/lful ~ tIta P Ul'MH&ftJJ M 
i;IM ~ U; fiew<.-. It ~ 'lie Ae6 ~ .~ j,w Ii'iti is 
M HIIOIle-~ _ yeIIl".&f4w ~~..£ ~ i.OI' ..... ., ~ 
~t:lnfln& Ht ~ ~ ~ ~ Mo f.ttm)M tJ ... ltlhtH ~ .... 
ilgte aIN;lt "" a ... '" .. ,~ t.t~. 11( .. tlell ~ ~ <lIotot '" :lk. "­
tag ell 4M ~ .IdJ ~ ~ ~ .f<.r-. t..ieI; "'.Qe __ . 
~QuIoM dai.! ~ .... tJ,w, M '''8>&i e '" "'WI' n diiJ .... til ~ 
~~d .. ,... . 

:r1. d4t. ~f va!~.,~ ,pro~"gs .. nder Cltaptu"s ? 
(wmti!~ u'ith. ·,~/!Clilm ~1Ei!i) ·i1tt-o,.!J!t: .1/) (e,,,,,~g 
wit. Sedilno J2!ifiJ of tAU . part $/taU be' dtt~ro~ ito &e. 
eordance ,.;t1 S"olie» 1fJ.lf14 of tA6 Oolle' lif Civil P~ocMi1W6. 
In tMe.'1 ill ",Aiel, compe_twn ;. """,.,.~,,ellb!l .. tf~re," 
"ppointed pvr.,,, .. nt to tJ.is r.iI"l'tl!l", iI., dote of lh~ liMY of 
tkti, l'i!po1"i u:itli. ·th" ",_t ihali be deemed lh~ .,:td~ 0 wuu 
fM tM '""1"'&1> ol tI ct< .... ifti,,!1 tke dale o!. "al .... t ... lI • 

the c~noement 
ftlu! 

• 
C::II::JIIent • 

(St!'eet.s and Hi$hwaye C.)de S!:ctions ',":.:- .-~4113)d.erive:; 1'raI. a.n 

enactwmt of 1909 (S·~'~::;. 1'1()~. ell •. c~ .• p. 1032. § 5) •. _ 

(1.98); City of 

Pac. lI49 (1925). The 

::'249a. 

---_.- _ .. _._------ ----~ -~----.---.,,-.~ ---_.-

, 

....... ~.: .. ' 
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• 

S 4201: (Streets :md Highways Code) 

• 

tHe.... S/l('.tfun 4201 nl' the Streets and Highways 
e 1" Awend.d UI ",ad : 

421». No improl">1n~lll:!l !,llIc.d upon th~. pl"Opt'rty I'M­
'f'8I'IE!<i to. loe ~ 'llllo<."<111~llt tt> tb~ ~ iHt w!tif,It y", ~ 
at f!I!t!Rf'e:RfNl'Mtltli trt+tl d'tltlU~-1tft.s Ut:.litl~lt .~11't>iee of .smn-. 
"'01<8 shall be indudNl 'in the a. ....... n"mt. of compensation or 
damag .... 

Tnis section 0:' the Stree-: OJ;lening .Act ~ 1903 (Streets 

and Ri~ Code Seeti= ::.(}OO-1#3) is lI1'<lnded. "to conform to Code of: 

CivU Proce<lure Section 124-).1 whicl:' ~rovideS -;l:lat ~l"OVeIlIertts pl.aced 

~an the property at'ter the service 0'£ SUI!II:lOIl& r;:au not be included in 
'-- -

" : .-.;,.-


