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# 36 €/21/67
Revised Memorandum 57-34

Subject: Study 35 - Condemnation Law and Procedure (Possession Prior
4o Final Judgment and Related Problems)

This revised memorandur replaces Memorandum 67-34, sent May 29,
1957. The "Proposed Legislation" attached has not been changed since
the earlier memorandum. The "Proposed Constitutional Amendment" has been
changed, however, and thls draft, rather than the earlier ohe, will be
congidered at the June meeting.

Background, A tentative recommendation on this subject was widely
disseminated last fall., The response was not entirely adverse, but it
was gpparent that there was no great enthusiasm for the recommendation,
either on the part of property owners or of the public agencies. (The
responses ere summarized in Memorandum 66-62, October 11, 1966.) There-
after, the proposed legislation was liberally revised by the staff to
incorporate varlious innovations that we thought might meke the recommen-
dation on the pivotal point of "immediate possession" more acceptable.
That version was considered by the Commission at the Tahoe meeting, the
lgst time this subject was congidered. The revised draft of the proposed
legislation that is attached {pink pages) makes the changes directed at
the Tahoe meeting, with a single exception noted below,

Constitutional revision, The staff believes that the Commissgion has

made a careful study of Section 14 of Article I, is aware of all major
problems presented by "immediate possession” and related questions, and
should therefore prepare a tentative recommendation indicating what we
believe Section 1l should contmin. The staff does not believe, however,

that we should plan to propose and press for the adoption of s constitu-
tional amendment. The practical problems connected with such an amendment
have been considered by the Commission at several meetings. Rather the sgtaff
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recommends that we submit our tentative recommendation, when printed, to
the Constitutional Revision Commission for consideration by that commission
in the course of its study.

The attached yellow pages contain our suggested revisiosn of Section
14 of Artiele I. Under the standards for inclusion and exclusion of
matter followed by the Constitutional Revision Commission, we helieve that
it is unlikely that the existing particularized content of Section 1k will
survive revision of Article I. Certainly, whatever assistance we can lend
to the Constituticnal Revision Cormmission in its consideration of Section
14 should be in the direction of eliminating the ”self—éxecuting" and
detalled provisions now found in the section, We should recommend, and
the attached draft provides, that Section 14 be reduced to four elements:
{1) just compensation, (2) public use, (3} jury trial, and (4) an assurance
of simulitanesus payment that will permil any sensible form of inmmediate
possesaion devised by the Legislature provided that the property owner
receives substantial payment at the time pogsession is taken.

Accordingly, we suggest that the constitutinnal revision contained on
the yellow pages be recommended by the Commission,

Statutory revigion. At the Tahoe meeting, the Commission directed, in

effect, that the draft legislation (1) not extend the right to immediate
possession, (2) not change existing ex »arte procedure in right of way
and reservoir cases, and (3) extend the period of notice to the property
owner from the existing 20 days to G0 days. As revised, Sections 1269.01
and 1259.04 do this, and the necessary parallel changes have been made
throughout. The staff, however, has also included Section 1259.02 which
would provide the "gentlest"” form of an extension of possession prior to
Judgment that we have ever considered. Notice that it excludes private
gondemnore, requires a noticed motion, assures the property owner of 60
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days' notice following the making of the srder, and would preserve evidence
of th~ existing condition of the property. The authorization could fur-
ther be linited to cases where the property owner would nou be required
to relgocate his home or business. The reasons 2f the staff for strongly
suggesting inclusion of Section 1259.02 are simple: (1) The Commission
should avolid any implication that it has explored this subject and has
concluded thet the existing, and rather peculiar, constitutional authori-
zation has any intrinsic merit; {2) we should avoid any implication that
we believe that the existing constitutional authorization precludes legis-
lative experimentation in the preliminary exchange of approximate compen-
sation and possession; (3) it would be desirable to afford the California
Supreme Court an opportunity to declare that the existing contents of

Section 1k are mere "for instances," which may be broadened (or curtailed)
by the Legislature; and (4) if the Constitutional Revision Commission
revises Section 14 to eliminate the detail on immediate possession, we

will have appropriate implementing legislation.

Particular Changes Made in This Draft

Changes made in this draft to carry out the direction of the Commission

at the Taohoe meeting are as follows:
Section 1247

Former drafts amended Code of Civil Procedure Section 1247 to codify
cage law that holds that the condemnation court has the exclusive power to
determine and enforee the right to possession of the property, as between
the plaintiff and the defendants, and to enforce all of iis orders for
possession. This draft deletes the amendment to Section 1247, but adds
the same material as Section 1269.08. This change was directed at the
Tahoe meeting to avold any implication that we are making a substantial

change in existing Section 1247,
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Section 1249 (amended)

This section, which deals with the pecuniary effects of "pre-condermation,”
has been further polished, but it rotalns the previous determinations of the
Commission. This version states the curb upon pre-condermation influences
as refincments of the market value concepi. This draft will not entirely
please the public agencies because of cheir view that this restriction should
be stated in terms of the admission or cxclusion of evidence, and particularly
of comparable sales. The Commission, however, has unifornly taken the view
that the section should be stated as substantive law, operating both in the
admlssion and exclusion of evidence and in instructions concerning "market
value." The staff strongly recommends retention of this form.

Section 1249a {new section)

In <this section, which specifies alternative dates of valuation, sub-
divisions (b), (), and (d) continue exisiing law. Subdivision (e} reverses
the result of the Murata decision in the case of new trials unless the con-
demnor deposits the amount of the verdict or judgment within a brief period.
Subdivision (f) clarifies the date of valuation in cases of mistrial. Omne
appellate decision holds that the abortive "trial” has no effect on the date
of wvaluation and that the date may shifs Torward to the date of {hia ”retriai”
The public agencies would prefer the rule ¢ be that a "retrial” is simply
a continuation of the original trial proceedings. The staff, however, sug-
gests that a rule analogous to the sne soverning new trials be made appli-
ceble. Accordingly, subdivision (f) provides that the date of valuation may,
in effect, shift forward unlesgs the condemnor deposits probable compensation
within a specified time followling the declaration of the mistrisl. The
deposit would, of course, be made under Chapter 1 {commencing with Section
1258.01) rether than Chapter 3 (commencing with Section 1270.01) because
in the case of a mistrial no verdict or Jjudgment is rendered.

Subdivision (g) is a better version of the former subdivision (b) that

appeared in this sectiom.

I




Sectio. 1268.01 et seq. (New sections--Deposit of probable compensation)

The changes in this chapter, which permit the condemincr to deposit
its estimate of the amocunt of probable compensation, subject to ;iberal
provision for revision by the court, were approved by the Commission at
the Tahoe meeting. On examination of the question, the staff has con-
ciuded that this change is permissibie under the existing language of

Section 1k of Article I of the California Constitution.

Section 1269,01 et seq. (New sections--Immediate possession)

Sections 1269.01 and 1269.04 state existing immediate possession prac-
tice, limited to right of way 2nd reservolir cages, except that the periocd
of noticze to the property owner has been extended from 20 to 50 days.

This restoration and change in the period of notice was directed at the
Tahoe meeting.

Sections 1268.02 and 126B.03 are the staff's proposal, based on con-
siderations outlined in the preliminary portion of this memorandum. The
reason for permitting an appeal from an order for "immediate possession”
obtained by noticed motion (Secticn 1268.03)} is that any review of a "right
to take" question by an appeilate court in connection with immediate pos-
session concludes that question on trial of the eminent domain proceeding
itself. We think, therefore, that as a record has been made on hearing
of the motion, appeal rather than writ would be a better procedure for
presenting the right to take question to the appellate court.

Section 1269.05 has been revised as directed at the Tahoe meeting to
permit the property cwner to specify the date on which he desires the
deposit 4o be made. If the deposit is made on or before this date, 30
days thereafter is given to the property owner in which tc vacate the
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propecrty. Of course, as in earlier draftsg, the only sanction in the section
is the accrual of interest from the date specified by the property owner

if the deposit 1s not made.

Section 1269.08 ceontinues an amendment that, in former drafts, was
made to Code of Civil Procedure Scotion 1247.

General Revision

Throughout, this draft has been polished considerably, without the

making of substantive changes.

Respectfully submitted,

{larence B. Taylor
Special Condemnation Counsel
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Revised 6/20/67

EHIBIT II
Pronosed Constitulional Amendment

See. 14 (a) >
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@ % Subdject to the provisions of Rection 230 of Article XH,
© jusl compensation shall be asseszed ta a court of record as i
other ofeil cases and, wnless & Jury is weived, shall be de-
termmedbua Jury w ih

{¢) 'The Legislature may provide for the taking of

possession of property and the devoting of such property
to public use followlng commencement of, and prior to
final judgment in, eminent domain proceedings. For this
purpose, the ILegislature may classify condemnors and
public uses or purposes, and mey prescribe the manner in
and the time at which possession may be taken. However,
before possession is taken, the probable amount of com-
pensation to be mede for the property and any damage
incident to the taking shall be paid inte court for the
ovmer. The amount paid or to be paid into court shall
be subject to determination or redetermination by the
court on motion of any interested person. The total
amount pald into court shall be available immediately to
the persons the court determines to be entitled thereto
and may be withdrawn in accordance with such procedure as
the Legislature may prescribe.
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Carigent, The effect of this revision of Section 1B is as follows:

Subdivision (a). No change is made in existing constitutional law

noiar s

respecting "public uge," "just compensation,inverse condemnmtion," or
the general requirement that nroverty not be taken or damaged until compensa-

tion is made to or paid into court for the owner. See People v. Chevalier,

52 Cal.2d 299, 340 P.2d 598 (1959), and City and County of San Francisco

v. Ross, 44 Cal.2d 52, 279 P.2d 529 (1955)(public use); Metropolitan

Water Dist. v. Adams, 16 Cal.2d 676, 107 P.2d 518 (1940), and Sacramento

etc. R.R. Co. v. Heilbron, 156 Cal. 408, 10k Pac. 979 {1909)}(just compensa-

tion); Bauer v. Ventura County, 45 Cal.2d 276, 289 P.2a 1 (1955}, and Rose

v. State of California, 19 Cal.2d 713, 213 P.2d 505 (1942)(inverse

condemnation proceedings); Heilbron v. Superior Court, 151 Cal. 271, 90

Pac. 706 (1907), and McCauley v. Weller, 12 Cal. 500 (1859){pre-payment or

payrent into court.) 7
Subdivision (b). This subdivision states the established judicial

construction of the deleted language requiring that "compensation shall te
ascertained by a jury, unless a jury be waived, as in osther civil cases in

a court of record, as shall be prescribed by law." See City of Los Angeles

v, Zeller, 176 Cal. 194, 167 Pac. 849 (19L7). With respect to the requirement

that the power of eminent domain be exercised through judicial proceedings,

see Wilcox v. Engebretsen, 130 Cal. 288, 116 Pac. 750 (1911); and Weber v.

Board of Suprs. Santa Clara Co., 59 Cal., 265 {1881). Regarding the assurance

of trial by jury in condermation and Iinverse condemnation proceedings, see

¥allejo etc. R.R:; Co. v. Reed Orchard Co., 169 Cal, 545, 147 Pac. 238 (1915),

and Highland Realty Co. v. San Rafael, L6 Cal.2d 669, 298 P.2d 15 (1956).

The purpose of making this subdivision "subject to the provisions of Section
23a of Article XIT" is to prevent any implication that Section 23a is super-
seded by the readoption of this section. Sectiion 23a0 empowers the Legislature

to authorize the Public U .ilities Commi-sion to determine the compensation to
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be made in takings of public wtility property. Section 23a is limited in appli-

catisn 1o property that is already devolted to a public use, See 5.H. Chage Lum-

ber Co. v. R.R. Comm'n, 212 Cal. 691, 300 Pac. 12 (1931). The procedure for

determining just compensation adopted pursuant to Section 23a {see Public Utilities
Code Sections 1401-1%21) is not exclusive and is an alternative to proceedings
under Title 7 {commencing with Section 1237) of Part 3 of the Code of Civil Pro-
caedure. Turther, in cases in which commensation is deternined by the Public
Utilities Commission, the procedurzs of the Code of Civil Procedure other than
those for mssessing compensation are available to the parties, See Citizen's

Util., Co. v. Superior Court, 59 Cal.2d 805, 31 Cal. Rptr. 316, 382 P.2d 356 (1963).

No change is made in these rules.

Subdivision {c). This subdivision is new. It rsplaces the former authoriza-

tion for the taking of "immediate possession” by certain entities in right-of-way
and reservoir cases, and removes any doubt .whether the Legislature may, by statute,

provide for possession prior to judgment. See Steinbart v. Superisr Court, 137

Cal. 575, 70 Pne. 629 (1902). Compare Spring Valley Water Works v. Drinkhouse,

95 Cal. 220, 30 Pac. 218 (1892); Heilbron v. Superior Court, 151 Cal. 271, 90 Pac.

706 (1907). See also Taylor, Possession Prior to Finnl Judgment in California

Condemnation Practice, 7 SANTA CLARA LAWYER 37, 56-T4 (1966).

Subdivision {c) also makes explicit the requirement that, before possession
of property is taken, the probable amouni of compensation that eventually will be
awarded in the proceeding be paid inio court for the owner. The subdivision elso
adds a requirement, not heretofore imposed by this section, that the funds paid
into court be available to the properiy oswmer prior to termination of the pro-
ceeding. The subdivision thus accords with decisions of the Colifornia Supreme
Court holding that, before properiy is caken, compensation must be paid into

court for the owner. See Steinhart v, Superior Court, 137 Cal, 575, 70 Pac. 629

(1902). The subdivision permits the Legislature to specify whether the amount
paid into court is determined initially by the plaintiff, by the court, or in some

other manner, but requires that such amount be subject to determination by the
~ha
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§ 14

court o 2lion a7 an inverostad porson.

Language deleted. In deleting the second portion of the first sentence

of this section, this r- izion oliminates language prohibiting "appropria-
tion" of property in certain cases, "until full compensation therefor be
first made in money or ascertainsd and paid into court for the owner."
This language adds nothing to the meaning of subdivision {(a)(l). See

Steinhart v, Superior Court, 137 Cal. 575, 70 Pac. 629 (1902), A more

explicit requirement is imposed ' by new subdivisiosn (c].

Also deleted is the language requiring that, in certain cases,
compensation be made "irrespective of any benefits from any improvement
proposed.” This requirement respecting the offsetting benefits has been
held inoperative because of its conflict with the equal praotection clause
of the FPourteenth Amendment t> the Constitution of the United States. See

Beveridge v. Lewis, 137 Cal. 619, 70 Pac. 1083 (1902}; People v. McReymolds,

31 Cal. App.2d 219, 87 P.2d 734 (1939). In deleting the language, this
emendment clarifies the power of the Legislature to deal with the offsetting
of benefits in eminent domain proceedings. The subject is now governed

by Section 1248 of the Code of Civil Procedure.

The proviso to the first sentence of this section, and the next
following sentence, dealing with "irmedic%e possession® in right of wey
&nd reservoir cases are superseded by subdivision (c).

In deleting tne last sentence of this section, this amendment eliminates
the provision that, in effect, property may be taken by eminent domein for
certain logging or lumbering railrcads, and that such taking constitutes
the taker a common carrier, This provision, added in 1911, has never been
construed or applied by the California appellate courts. Takings for the
purposes mentioned in the sentence are authorized by Section 1238 of the

Code of Civil Procedure and Section 1001 of the Civil Code. The portion
-




of the sentence making the taker a common carrier is merely an instance of
a broader proposition inherent in the nature of the power of emivent domain.

See Traber v. Railroad Commission, 183 Cal. 30k, 191 Pac. 356 (1920);

Western Canal Co. v. Railroad Commission, 216 Cal. 639, 15 P.2d 853 (1932).

Deletion of the sentence is Intended to clarify, rather than change,

existing law,

e



REVISED 5/28467
B 1243.4

PROPOSED IEGISIATION

The Commission's recommendations w&a;ld be elfectuated by the

enactuent of the following zeasurest

At uet to amend Surimw;m, 1852, 1858, 12550,
12550, and 1257 of, ia @ stle 7.1 {commencing unth See- .
tion 1368.01) to Part 2 of, to add Section 12494 10, and to
repeol Seclions 1243.4, 12438, 1:243.6, 12427, and 1254 of,
the Cods of Civil Procedure and to amend Rections 38030
and 38031 of, and to add Article 9 (tommenting with Sec-
Ron 16425} 1o Chapter 2 of-Part 2 of Diwision 4 of Pitle 3
of, the Government Codé and Io omend Bections 1308 ond
4204 of the Sirects and Highways Cnde, relating to eminent

TRe people of the State of California do enact as follows:

Section 12h3.h Lrepeaied)

Seemow 1. Section 12434 of the Crde of Civil Procedure
is repealed. .

witer diabeiet; drainape; irrighizen: Jevee; zeclamndian o waler
iom Qicteiots oo SRl ;

poblia ane whother the feo theve A
be nonght; i the manner end subjeet to the conditions pre-

Comment, Section 12h3.k is superseded by Section 1260.01.
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# 1243.5
Section 1243.5 (repealed)

Bre. 20 Bection 12433 of the Cods of Civil Pvocedure is
repealed,
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§ 12035
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1243.5
Cormsent. Section 1243.5 is superseded by Chapter L {commencing with
Section 1268.01) and Chapter 2 (csmmencihg with Section 1269.01) of Title
T.l of Part 3 of the Code of Civil Procedure. The provisions relating to
the deposit are superseded by provisions contained in Chapter 1; the
provisisns relating to an ordsr for possession nrior to judgment are
superseded by provisions contained in Chapter 2.

The disposition of the various provisions of Section 12k3.5 is indiceweA

below:
Section_12h3.5 Recommended Legislation
(Code of Civil Procedure)
Subdivision (&)=--w-cmmmmrom s 1268.01, 1269.01
Subdivision (b)e-w--rrmwemmmmmne—an. 1265.01
Subdivision {c)-- v cmmmmcmeem e 1269.0k
Subdivisién () == ~mmmmmmmmam e m e o2 -2 1268.03
Subdivision {@)-- e mmim e 1268.09
Subdivision {(f)e---omr e 1269.07
.

L.



Saction 123.6 {resealed)

Sec. 2. Section 1243.8 of the Code of Civil Procedure is re-
peuled,
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Section 1213.7 (Tenesled)

Sec. 4. Bection 12437 of the Code of Cival Pageasdire is ve-
pealed.
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Comment. Section 1203.7 is supsrseded by Chapter 1 {carmencing with
Seciion 1268.01) of Title 7.1 of Part 3 o>f the Code of Civil Procedure.

The disposition of the wvarious provigions of Szection 1243.7 is indicated

below,

Section 1243.7 ' Reconmended Legislatiosn

(Code of Civil Proeedirz)

Subdivision (&) « « ~ v mmmmmeemaee e 1268.0k, 1208.05
Subdivision (b) ~-=urmesmicacm—as - 1268.06
Subdivision (¢} --------- e - 1268.04, 1268.05
Subdivision (&) =---mmemmmcmuomi s 1268.05
Subdivision (@) -wecemmmmmm el 1268.05
Subdivision (i) —--wememrmcmmm— e 1268.05
Subdivision (g) swe==-m=mmmm-mecmmmm— - - 1263.07
Subdivigion {(h) =-w-mem el 1268.08

-8..



8 1249

Section 1249 (arrendedj

Soc b, Section 1249 of the Code of Civil Procedure is
gmended to read : '

1249. (a) As used in this section, "market valug? means

market value unaffected by (1} the public use Lo which the

property is to be dev}oteci, {2} the rublic improvement or project

for which it is being taken, (3) ths eminent domain proceeding

itself, and (L) any actions on the part of the condemnar

sreliminary 4o the eminent domein preocesding.

(5) Er the ' _
h Roscesing cuibpensation and daraages , the wighs

menes of wunepens ahd He wdRlilfvalee of fhe property maried
an the date of valuation determined under Section 1240¢ &

shat duts sball be the measure of eompensation for aH
property o be actually taken: and the basis of damages o
property not aetusily tuken but injuriously affectel; in el
rages whers such damages are allowed as provided im under
(Nection 1048>s provided ihat in eny ense in which the iswue
1 Bt within ohe yonr after the date of the comimenid-
" ant; the componsation and damages shall be deemed $0 have
summnons skl be ncduded in the dsscssment of compensa-
Hoh oF dunrages:




§ 12ho
Comment. Section 1249 states the measure of compensatisn in eminent
domain proceedings.

Subdivision {a}. The problems t> which subdivision {a) is directed have

Aot heretofore been dealt with in California statutory law, but have been
congidered in judicial decisions. This subdivisish regquires that the market
value be determined as if thers had been no enhancement or diminution in
market value due o any of the four mentioned factors.

In San Diagp Land and Town Company v. Neale, 78 Cal, 63, 20 Pac, 372

(1888), and subsequent decisions, the courts have held that any increase in
the market value of the property to be taken that results directly from
the proposed public improvement is to2 be deducted, in effect, in arriving

at the compensable market value. See U.8. v. Miller, 317 U.S. 369 (1943);

City of San Diego v. Boggeln, 164 Cel. App.2d 1, 330 P.2d 74 {1958); County

of Los Angeles v. Hoe, 138 Cal. App.2d 74, 291 P.2d 98 (1955). Is cub-

division is intended to codify the results of these and similar decisions.
Notwithstanding the rule as to enhancement in velue, the California

decisions are uncertain respecting any decrease in value due t9 such factors

as general knowledge of the pendency of the public project. Several decisions

seent to indicate that the rules respecting enhohcement and diminutish are

not parallel, and that value 1s to be determined as 2f the date of valuation

notwithstanding that suck vaiue reflects o decrease due %o general knowledge

of the pendency of the public project. See City of Oakland v. Partridge,

21k 0n" Apm 24 196, 20 Cal. Rpir. 388 (1963); People v. Lucas, 155 Cal.

App.2d 1, 317 P.2a 10l (1957): and Atchison, Topeka and Santa Fe Rallroad Co..

“n_8outhern Paeific, 13 Cal. App.24 505, 57 P.24 575 {1936). Seemingily

~-10~



§ 1240

1o the contrary are Redevelopment Agency of the City of Santa Monica v,

Zwerman, 240 A.C.A. 70 (1966}; People v. Lillard, 219 Cal. App.2d 368, 33

Cal. Rptr. 189 {1963); Buena Park School Dist. v, Metrim Corp., 176 Cal.

App.2d 255, 1 Cal.ertr. 250 (1959); and County of Los Angeles v. Hoe, 138

Cal. App.2d 74, 291 P.2d 98 (1955). Subdivision (é) is intended to make
the rules respecting appresciation and depreciation parallel.

Under sgbﬁivisian {b) of this section, the market value of the property
on the date af valuation is the "measure of compensation” for property actually
taken ‘#hd the "basis of demages" to property not taken but injurisusly
affected. Subdivisian {a), howaver, requires that the influence, if any,
of the mentioned factors upon market value be considered in determining
compensable market value on the date of wvaluatiosn. Thus, with vrespect to
property taken, disallowance of the effect, if any, of the factors has a
direct bearing upon the compensation to be awurdéd. Inrcases of partial .
takings, however, the market value of the property is merely the "basis of
damages"” to property not taken but injuriously affected. Thus, the effect,
if any, of the factors is +o be eliminated in Jdetermining velue in the
so-celled "beforg condition” of the property for the purpose of assessing
severance damages and special benefits under Code of Civil Procedure Section
1248, The neture of the public improvement is taken into account, of course,
in determining the value »f the property injurisusly affected in the "after
condition” for purposes of assessing severance damages and special benefits.

See People v. Ricciardi, 23 Cal.2d 390, bk P.2d 799 (1943).

The purpase of the first exclusion listed in subdivision {a) is to
codify the general proposition that the use which the condemnor is to make
of the property cannst properly be considered to have increased or decreased

-11-



§ 1249

its market value. See City of Pasadena v. Union Trust Co., 138 Cal. App.

21, 31 P.24 k63 {1934). 1If, however, the condemnor's proposed use is one
of the highest and best uses of the property, the adaptebility of the property

Tor that purpose may be shown by the property owner. See San Diego Lend and

Town Co. v, Heale, supra.

With respect to thas effect of the proposed public improvement itsslf
on the market value of property being taken for that improvement, compare

City of Omkland v. Partridge, supra, and People v. Lillard, supra.

Subdivision (a) adopts the view expressed in People v. Lillard. See

JAnderson, (onsequence of Anticipated Eminent Domain Proceedings-I= Loss

of Volue a Factor?, 5 SANTA CLARA LAWYER 35 (195h4).

As to changes in the market value of the property to be taken due t3
the imminence >f the eminent domain proceeding itself, or to any action on
the part of the condemnor preliminary to the procceding, see Buena Park

Sechool Dist. v, Metrim Corp,. supra. Subdivision (a) codifies the view

expressed in the Metrim and similar decisions.

Subdivision (b)}. The term "market value" has been substituted for

"actual value" in subdivision (b). This change codifies the decisional law
vhich uniformly eonstrued "actual value" to mean "market value." See

Sacraments Southern R, Co., v. Heilbron, 156 Cal. 408, 10k Pac. 979 (1909);

Los Angeles v. Pomeroy, 12U Cal. 597, 57 Pac. 585 (1899}. For simplicity of

expression, the phrase "date of valuation" has been substituted for former
language that referred to "accrual” of the right to compensation and damages.
fio change is made in existing rules as to persons entitled to participate

in the award of compensation or damages (see Poople v. City of Los Angeles,

-12-
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179 Cal. App.2d 558, 4 Cal. Rptr. 531 (1960)}; Psople v. Klopstock, 24 Cal.zd

897, 151 P.2d 64l (194k)). Purther, no change is made in the effect of a lis

pendens (see Lansburgh v. Market St. Ry., 98 Cal., App.2d 426, 220 P.2a 423

(1950) or in the rule that, as agoinst intervening rights of persons having
actual or constructive notice of the proceeding, the title of the plaintiff

relates back to the commencement of the proceeding (see East Bay Mun. Utility

Dist. v, Kieffer, 99 Cal. App. 240, 278 Pac. 476 (1929).

The provisiops relating to dates of valuation formerly contained in this
section are sﬁperseded by Section 124%a. The provision denying compensation
for improvenents made subsequent to the service of summons is supérseded by
subdivision (b) of Section 1249,1.

Decisions construing Code of Civil Procedure Section 1249 held that
its provisions governing the date of valuation and the making of subsequent
improvements do not apply in proceedings by political subdivisions to take the
property of public utilities under the provisions of the Public Utilities
Code and Section 23s of Article XIX of the Caiifornia Constitution. Citizen's

Util. Co. v. Superior Court, 59 Cal.2d 805, 31 Cal. Rptr. 316, 382 P.2d 356

(1963); Marin Municipal Water Dist. v. Marin Woter & Power Co., 178 Cal. 308,

173 Pac. 469 (1918). This construction is continued under this section and

Sections 1249a and 1249.1(Db).

-13-
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SEC. 6. Section 12h9n is added to She Code of Civil Procedure
immediately following Section 1249, to read:

1249a. (a) The date of valuation shall be determined as
provided in this section.

(b) If the issue of compensation is brought t3 trial within
one year after the filing of the complaint, the date of valuation is
the date of the filing of the complaint.

{e) If the issue of compensation is not brought to trial
within one year after the filing of the complaint and the delay
is not caused by the dsfendant, the date of valuation is the date of
the commencement o>f the trial.

(@) If the issue of compensation is not brought to trial within
one year after the filing »f the complaint and the delay is caused
by the defendant, the date of valuation is the date of the filing of
the complaint.

(e} If a new trial is ordersd by t.e trial or appellate court
and the new trial is nof commenced within one year after the filing of
the complaint, the daie of valuation is the date of the commencement of
such new trial, exXcept that the date af vnluation in the new trial shall
be the same date as the date »f valuation in the previous triel if
(within 30 days after the entry of judgment or, if a motion for new
trial or to vacate or set aside the judgment has been made, within 10
days after disposition of such motion) the plaintiff hes deposited:

(1) The probable just compensation in accordance with Chapter

1 /eaommeneing with Section 1268.01) of Title 7.1; or

-14-



§ 1249a

(2) 'The amount >f the judgment in nccordance with Chapter 3
(commencing with Szction 1270.01) of Title 7.1.

{(f) In any case in which a mistrial is declared and the retrial
of the casge is not commenced within one year after the filing of the
complaint, the date of wvaluation is the date of the commencement of
the retrial of the case, except that the date of valuation in the
retrial »f the case shall be the same datc as the date »f waluation in
the trisl in which the mistrial was declared if, within 30 days
after the declaration of the mistrial, the plaintiff deposits the probable
just compensatiosn in accordance with Chapter 1 (commencing with Section
186B.01) of Pitle 7.1l.

{g) Unless an earlier date of valuation is applicable under
subdivisions (b} through (f), inclusive, if the plaintiff deposits the
., probable just compensation in accordance with Chapter 1 {commencing

with Section 1268.01) of Title 7.1, the date of valuation is the date

on which the deposit is made.

Comment, Section 1249a supersedes those partiosns of Code of Civil
Procedure Section 1249 that formerly specified two alternative dates of
valuation.

Subdivision {a). Section 1249a provides a date of valuation for all

eminent domain proceedings osther than valuation proceedings before the

Public Utilities Cormission, See the Comment o Section 1249,
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§ 1249a

Subdivisions (b)-(d). Subdivisions (), (¢}, and () establish the date

of valubtion Tor cases in which ¢+t date is not established By on arrlier
dzroslt of roha¥ls Just oo cusoticn ¢ osce-slonee with subdivision {g).

The date of the filing of the caplaint, pather than the date of the
issusnce of summons, is used in determining the date of valuation. Code of
¢ivil Procedure Section 1243 requires that all proceedings in eminent
domain "be commenced by filing a complaint and issuing a summons,”

Ordinarily the dates are the same, but this is not always the case. Ses

Harrington v. Superior Court, 194 Cal. 185, 228 Pac. 15 (1924). As the

issuance of summons is no longer essential to establish the court's

jurisdiction over the property (see Herrington v. Superior Court, supra,

and Dresser v. Superior Court, 231 Cal. App.2d 68, 41 Cal. Rptr. 473 (1964)),

the dete of the filing of the compleint is a rmore appropriaste date.

Subdivisions (¢) and (a) continue in effect a proviso Formerly contained
in Section 1249. Subdivision {g) retains the date specified in subdivision
{b} as the date of walvation in any case in wnich the delay in reaching
trial is caused by the defendant,

With respect to the date that a trial is coxnenced, sese Evidence Code
Section 12 and the Comment ¢ that sectiom.

If a new trial is ordered or o pistrial is declared and the new trial
or retrial is not cormonced vithin cne year aftver the filing of the
complaint, the date of valualion is determined under subdivision (e) or
(£} rather than under subdivision {b), (e}, >r (d): However, if the new
trial or retrial is commenced within sne year after the filing of the

complaint, the date of valuciion is determined by subdivision (b).

-1G=
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Notwithstanding subdivision (c), the date of valuation may be an

earlier date if a deposit of probable just ecompensation is made. BSee
subdivision (g).

Subdivision (e). Under language formerly contained in Section 1249,

questisns arose whether the osrigingl date of valuation or the date of the new
trial should be emplaoyed in new trials in eninent domain proceedings. The
Supreme Court of California ultimately held that the date of waluation
established in the first trial, rather than the date of the new trial, should

be used. See P2ople v, Murata, 55 Cal.2d 1, 357 P.2d 833 (1960).

Subdivision (e) reverses the result sbtained by that decision unless the

date of valuation has been established by the deposit of probable just
compensation or the plaintiff deposits the amsunt 2% the judgment in aceordance
with Chapter 3 {commencing with Section 1270.01} of Title 7.1. The subdivision
applies whether the new trial is granted by the trial court or by an

appellate court. However, if o mistrial is declared, further proceedings are
not considered a "new trial," and the date of valuation is determined wnder
subdivision (f) rather than under subdivision {e).

Under subdivision (e), the date of valuation is the date of valuation
used in the previous trial if the deposit is made within 30 days after entry
of judgment or, if a motion for a new trial or to vacate or set aside the
judgment has been made, within ten days after disposition of such motion.  If
the deposit is made thereafter but prior to the commencement of the new trial,
the date of valuation is the date of deposit under subdivision {(g).

Subdivision (£f). Under the language formerly conteined in Section 1249

the effect, if any, of o mistrial upon the date 2f valuation was uncertain.

Subdivision (f) edopts the same principle as that established by subdivision

~1w



§ 1249a
(e) which governs the date of valuation when a new trial is ordered. See
the Comment to subdivision (e).

For the purpsse of subdivision (f), a "retrial" following a mistrial is
distinguished from a new trial following an appeal or a motion for new trial
granted under Code of Civil Procedure Jection 657. See sﬁbdivision (£)
and the Comment to that subdivision. As to the distinction, see Los Angeles
v. Cole, 28 Cal.2d 509, 170 P.2d 928 {194); WITKIN, 3 CALIFORNIA PROCEDURE
2072, § 24 (1954). |

Subdivision (g). This subdivision permits the plaintiff, by depositing
nrobable just compensation pursuant to Chapter 1 {commencing with Section
1268.01) or the amount »f the judgment pursuant to Chapter 3 {commencing
with Section 1270.01) of Title 7.1 of the Code 5f Civil Procedure, to
establish the date »f valuation as of a date no later than the date the
deposit is made. The rule under the language formerly contained in Section
1249 was to the contrary; neither the depoasiting of probable just compensation
nor the taking of possession had any bearing on the date of waluation.

See City of Los Angeles v. Tower, 90 Cal. App.2d 869, 20k P.2d 395 (1949).

The date of valuation may be earlier than the date of the deposit, and
subsequent events may cause such an earlier date of valuastion to shifi to the
date of deposit. But a date of valuation established by o deposit cannot

be shifted to a later date by any of the circumstances mentioned in the

preceding subdivisions.
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Section 1249.1 (amendcd)

@_____&ﬁ. Section 12481 of the Code of Civil Procedure is
~ amended to read:

1249.1. fa) All improvements pertaining to the realty that
are on the property at the time of the zervice of summons
and which aflest its value shall be considered in the assessment
of compensation, damages and speeial benefits nuless they are
removed or destroyed before the carliest of the following times:

{1} The time tha title to the property is taken by the plain-
tift,

b3
{2} The time the puasessmn of the property is taken by the
plaintitf,

{3} The time the defendant moves from the property in com-
:p‘lianee with an order OSSESSION.

; No tmprovcmends pul wpon fthe proverty .S:t?)si,ﬂmeﬂt ic
the date of the scrvice of summons shull be meluded in the
assesement of compensalion or damages,

Comment, Subdivision (b} of Section 1249.1 restates and supersedes

a provision of Section 1249,
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Section 1252 (amended)

(3, Sec.®.  Seclion 1252 of the Code of Civil Procedure is
amended to read:

1252, Payment may be made to the defendants entitled
thereto, or the wmoney may be deposited in Geuxs for the de-
fendantn and be disteibmted to these enbitled therels gy pro-
rided in Chapter 3 (commencing with Section 1370.07) of Tiile
7.7 and withdrawn by those entitled thereto wn eccordance with
that chapter. 1f the money be noi so paid or deposited, the
defendants may have execution as In eivil vases; sund if the
money cannct be made vn cxecution, the court, upon & show-
ing to that effect, must set aside and annul the entire pro-

ceadings, and restore possession of the property to the defend-
ant, if pasgession has been taken by the plaintift,

Comment. Section 1252 is amended m mder 0 eliminate any distinction
between the kinds of deposits that may be made after eﬁtry of Judgment,
Statements have appeared in cases indicabing that the defendant's withdrawal
of a depoeit made under Seetion 1252 waives the defendant's right of appeal

while withdrawal of a deposit made under Section 3255 does not, BSse

People v. Feider, 55 Cal,2d 832, 13 Cal. Rptr. 106, 361 P.2d 916 {1961);

-
-

Pesple v. Dittmer, 193 Cal. App.2d 681, 1k Cal. lptr. 560 (1961). People v.
.gﬁrﬁg, 207 Cal. App.2d 759, &k Cal. Bptr. 781 {1962), has cagt doubt on
the validity of such statemsnts by holﬁin:;z that a defendant may withdraw

a deposit made under Section 1252 without waiving his right to a new trial
on the issie of compensation by filing the receipt and weiver of claims and
defenses, eccept the claim for srcater compensation, provided in Section 1254
{recodified in Section 1270.05).

This smadment of Section 1252 and eractrent of Sections l2'?0.01-12?0.0?
rakes it lear thal withdrewal of any deposit does not result in 2 waiver
of appeal or & right to new trial on the issue of compensation if that issue
'is preserved i accordance with Section 1270.05.
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S2ction 1253 (amended}

Hue, Section 1253 of the Code of Civil Procedure is
amended to read .

1253. When payments have been mada and {he bond given,
if the plaintiff elects to give one, as requived by Sections 1251
and 1252, the court shall make a final order of condempaticn,
which shall deseribe the property condommed, the estaie or
interest sequired therein, the purposes of such eondemna-
tion, and if possession is taken parsuant fo Sestion IIIESG or
1364 Chapter 3 (commencing with Section 126401} or Chap-
ter 3 (commenetng twith Section 170,01} of Tille 7.1 prior
to the making and entey of the fingl urder of eondemmation,
the date of such posscssion. For the purposes of this :‘smz:ti(mF
the date of posseesion shall be the date upon or after which
the plaintiff is authorized by order of the eourt to take pos-
session of the property. A certified copy of the order shall
thercopon be recorded in the office of the recorder of the
ecunty in which the property is located. The title to the prop-
erty deseribed in the fingl ordér of tdndemnation vests in the
plaintift for the porposes describied thertin npon the date that
a certified copy of the final order of condemnatmn is recorded
in the office of the vecorder of the county,

Comment. Section 1253 iz amended to change che refarences %o

the appropriate statutory provisions.

P
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HOENH My whoRr welon m%%?%iﬂwﬁﬁd%ﬁwﬁ
?@&ﬁi&%i%&%% devropse i1 the amennt thet
*.rwma*mi% s feptived fo Pay bite eourt s & Further sum
PHERRR 5 mrx..& ek

ey e plabetif shadd net be Jield to hase - banrdened o
wirbeed the ebt to nopent foorr the fudpment oy payine e
eourd the wnitnt of the fdsmpoent and sueh frther s a5
may be reitived by the cotrt aud taking powession of the
BRI %%?rii

55 Bhe defopdapd; wehe i optitled 4o the makey Baid e
%%r%&xi%%ﬁiwgﬁﬁixﬁi
wird receive the full amennt of the Judement ot any thae there-
after upon obisiniue bn ownder therefer frem the oy The
eauvh e B jidpe thepeods upon %ggfig
ﬁ%i& i diveet thad He wones se paid inte conrt for
Mo be delivered fo bisn upon his Ghag o ssticleetion of the
Fopanents or wpor e filee o veesipt Hhorefor; and ay ebane
%%mﬁ%?%%@% cxeepd ue
$o dhe wmennd of dasnages thist e mav be ontitled th in the
oveers that o vew beid is arapted. 4 pryment to & defendont; a8

sferenahd- shedl be held 40 be @ %%f%% .

ii&%ﬁ%ﬁ%fgé?g?
Hreaier SOMPERToN:

£y Auy smoasd withdrawn by any pasty in exeess of the
amotirt #6 which be i5 entitied on Snalby delerrmined i the
entitent domain proceeding shadl be paid withoud imtepest do
the gty entitded thevetn: amd the et ia which the ewinent
s et phrbye

wtiiiiﬁa\m..m.mm i%%%ﬁ%g%
ta deep e smid fund foH et wdthest dimbnibons Bk sweh
money shall be and remmdn; %m@%w?:?%&%%%
%%z%ffrig%w #ies 45 the prepeeding
ab the mak «f the plotntif and shedl s - capdn antd the ameunt
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e#&wmmwéa&wwﬁwmww
M%mwﬁn&emiﬁmmw+mm
Prerb Hheprot o5 sl e vhdorgrised aien; o e efirirdettt seimd
et b i suthorhsd or pegoired by prle of candt 6o take i
H fur ey reusels Hhe meres shall &t apy depe be lest e
ethviewian absteaclod oF withdwnve: theansl: e fanll of the
M%w&%wwﬂmﬁméhmm
Jeeep $he nmt mend b GH des wakh the htimetion i Snafly
bronght to wit ohid; and b pald ever oF wmde povable te the
Gefesdurt by freder of eonurl: 28 above peavidet: The eonsb shatd
erden the eney to be Sepeaited b the Shate Freasiess wakess
the Phtintil peguients e courd b arder depaitt i Hhe counby
oy, b whieh fune the eearb shall oider deposit i the
Fyensmon 3 shall be the dizy of the Siate Prenvurer 1o vecive
alt sach moseyy, duely seeaipt Sov; and i safcly keep the same
B the Oomiernabion Depesits Huad; wiivh fupd 1 bereby
eranbud b dlee Marte Teeasury wwd fon aach dosy he shall ke
Linble 1o #he pratatif opon kis officiul boud: Meney in i Gon-
demntion Deposty Pund sey be bwvosted and reluvented in
Buy Scoppiies deseribed ib Sostien 16430, Goveramant Cods,
wéﬁw&%mh&&h&mmﬁm%@é{ﬂﬂ&&m
with Bevtion H0000r of Fari 2 of IRvisivh I of Title & Gow-
crrptent Goder She osled Mowey duvestryent Board shall
desiguate oh jeast cree & wenth the aboubb of moniey availsbl
in the fond fop vestsnond i sceuriiien or depemt > bank
festrids; 2bd the tepe of theedftbond oF Jepomt Sha shat be
devroe: Femediately after suek designation she Lecararer shd)
Vet o trelie dePusHE a bl atesinta Froaeeaiciioee Wath
the desispativage
ﬁ+¥eﬁmmm%%m¢ww&eﬂﬁﬁm
sifehed D o drdedihe oF Fhe nrestbem of dne Pooked Seoey Foe
vestzaend Lewrd st be Joesraed to be the deiopndnation of
the bowrk Mensdbovs muy owthorise depoties 1 o fow S
for the parpose of reuking debirreiratiorns uidder this seetiels
ﬁ}%e&re&m*&uu&w%evwm&w&%ﬁmw
Negnnenie oF depontn wade pumadsh o das geetierr afies
@w&ée&mﬁl%ﬂm%wﬁm&h@&ﬁ«mh
Bt Eoprivration Hoomibs P, SHes ek dedet e phoren
Trom expenses Brewrred by the :}h‘zﬁml'r?‘mz‘ﬁktﬂg ek Mmaling
delivery: of bends or other ppetcibes sinden Hds seckinr The
meﬁwmﬁw~m~s&m%§§hné&m
Bi66 of cneh Fend Hie Remabnded 67 shed dtoresk epeied e
Sreveinent derived ad deposited i the fasd Jdurieg the oix
MdﬂW{&MﬁWWuWHMM
dartee Hhe sbearonih pesed for whiek an spperdenment
memwmaaj%mwmmm
ie the fund apd e dewsth of thme sich deposrs vesbined
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Comment. The disposition of the provisions of Section 125k is

indicated below.

Sectien 1234 Recommended Legislation
Subdivision (&} =---=----mosmmoeomaooaee ¢.C.P. § 1270,0L
Subdivision (b} =e--mem-mmmommeme e €,C,P, § 1270,02
Subdivision (o) --=--cmmcmmmmmae e c.c,B, § 1270.03
subdivision {d) -----=-m--mmmmoemeonona c,c.?,ﬁs 1270,0k4
Subdivision (@) ~--v---eomiamemeneaeeee €.C.P, § 1270.07
L LS T Y €. N —— €.C.P. § 1270.05
Subdivision (g} ~~--=sm--=esrecommeamnmn c.cgpjiﬁ 1270.06
Subdivision {n) --— e C e ¢.C,P. § 1270.08, Govt.

Code 5§ 16LE5-15427

Subdivisions (i) and {j) --rc--cmcmcaan-a Govt. Code §§ 15425-
16427
Subdivision (k) e-eemmceoomacaoan o ————— C.C.P, § 1257(b)



C - . § 1255a

Section 1255a {axender

M Section 1258a of  the Code of Civil Proesdure iy
emendsd to read: ,

12554 {a; The pisiniif may shavddon the proceeding at
‘any thne after the fifing of the compluiny and before the ex
piration of 3 deys after final judgmoent, by serving on de.
“fendants and filing in enurt 4 written notice of such abwndon-
ment - wnd . Failure to sorsply with Section 1251 of this -
cﬁg shsll eonstitute gn unphed abandomnent of the prc.

M TN '

{b) The court may, upon motion wade within 30 days after
sich sbasdonmnent, set aside the abandoriment if i deter-
mineés that the position of the weving party has been substan-
tindly changed o Bix deerimint in Justifisble relianee upon
the proceéeding and smeh party cannot be restored to sub-
stantinily the sane position as if the pmaexdmg had not been
conTbenced.

fol Upon the denial of u wetion i st ﬁtzde such sbandon:
menl or, IF no sudh notion I (iled, apun the expiration of the
time for Cling suel a wotivn, on meodion of guy party, a
Judgmient shall ke entend Hunissing the proecvcipg awl
Cawarding  the  defendiints iherr  eosis and o dishuesoraerds

| wedtich . Reroversble ousts and disbyrsements shalk inclade (1)
cadl meeeswary expeases Uwredrred- in preparing for fxial and
C B during tréal | aud £2) reasonshle attorney and ﬂpprmﬁifea

actualty end reasonabily iscurred 38 & resuil of the proceedlng

1o take the properly, whither sueh foes were. incurved for
‘services resdered before o affor the priceeding oy eone
menced . Thive cosis and disbursetents, - Incleding expe es
and addesey Toes, may b chaimed aml by # enst bill, o be
prepaeed, servid, diled, sud tayed as in o Actiols .y Pre-
" yicied: however: that L pu Judgma 0t ol (ﬁumwm Gl manun
of ‘the Plabliff, the defondomby ard coeh pf threoe mee Hhe
& cost Bill shedl be fled within 38 da w afrer notivs of entry
of sueh Jodmmonl - et naid costs i dhdaieaciaents ghad
mﬁm&w&ewme&dmw%gm it whors the
wehion i dhupniied 30 divd ol e dos fp Hae fhwe e fan
©the pratviel evnfrasies by Hie fetion e f 20 preteinh eone
mwwmam%&wﬂwﬁan}&%m _
{4 I, after the plabuid takes possession of or the dt--
fengdant muve.-:'fmm the proporty ‘::.thT to Be condemned in
compiiatice with &y order of possesgon, the [ugatiff aban-
dons the proceeding us to such wropeety or a poriion thereof
or it s deterndzed that the plaintiil does net kave anthority
to take and property or o partion theveof by waninent do-
maiy, ihe covrt shall order the plaintl to deliver pussassion
of such proporty or sach poertion therzef o the parties
entithed fo the possession. thercol und shall reake sach provis
won 4 shall by juet fur the p.;wrmm of dumgges arising out
out of the plamtif’s faking wnd bme of the property snd
damages For any Joss or upairment of walue suffored by
the Jund and improvemenis after the thue the plaintill took
possewsion of or the defimdint wmoved dfrom the property
sougl to be condesaned e complisnce with an order of posses
_sion, whichever s the wariior,

()
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Corrent, The purpose and effect of subdivision (¢) of'Séction~1255a im b
reccrpense the defendant for all expenses necesserily incurred whehever the plaln.
tifT fails to carfy an eninent ddnain proceeding through to conelusion, . Pacific
Tel. & Tel. Co. v. Monolith Portland Cement Co., 23% Cal. App.2d 352, LT

Cal. Rptr. 410 (1965); Oak Grove School Dist, v. City Title Ins. Co.,

217 Cal. App.2d 678, 32 Cal. Rptr. 288 (1963): Kern County v, Galatasy 200 -

| Cal. App.2d 353, 19 Cal. Rptr. 3i8 '(1962). Under prior law, reasanable

attorray's fees actually incurred were recoverable 1rrespec£ive of the
time when the legal services wererrendered.; Qggptd Sehool Dist, v. M, &
5. Tile Co., 225 Cal. fipp.2d 310, 37 Cal. Rptr. 225 (1964). This

'canstruction is”cqntinued and extenﬂed to ipelude ap?raisal fees, Under

prior'law, aii 3ther necessary‘expensés'in preparing for-triﬁlland during
trial were aubdect tc 1 proviso precluﬂing their rﬂcoveny 1f the action
wos dismissed 40 dags or more pelor to pre-trial or trial. La Mesa~Spring
Vallqy-Sthol_Dagt.-v.-Qtauka, 57 Cal.2d 309,_19‘Ca1. Rotr, k?ﬁ, 369

P,2d 7 (1962), This subaiviéian provides that such expenses may be
recoverad witﬁout regard to the date that thé'proéeeding was abandoned
or dismissed.
subdivision (c) provides for the socovery of attorney and appraisal

fees if they are- ac““ﬂ11¥ incurred are reasanahle in andunt, and are
reasonably incurred as a result of the plhintiff's determinatlan to take
the prsperty; If theyr are &2 incurreu, They nay be recavered althaugh

the services are rendered before the :iTing of the c:mplaint in the cninent
domoin proceeding. Spbdivlsion {g), o2 cau;se, provides for the recovery
»f such fees and sther expenses only 1T @ complaint is filed and the

praceeding is abandoned or ‘dismissed,. .The subdivisisn has no application

if the efforts ar resaluuian of the pluintiff to acquire the pr:perty ds




§ 1255v

Section 1255b (amended)

Seo M. Seetion 1255 of the Code of Civil Procedure
15 amended to read :

1258h. (a) The componsation and damages awarded in
un eminent domain proceeding shall draw legal interest from
the earliest of the foliowing dates:

{1} The date of the entry of judgment.

{2} The date that #he possession of the property soaght to be
eondenired is taken or'the damage thereto ceenrs,

{3} The date after which the plaintiff may take possession
of the property ag stated in an order authoriging the plaintiff 1o
tudee for possession,

(4} If the amount determined to be probadble just compen-
salion on molion of a defondumt moede wnder Section
1.‘36‘9 05 is not depusited be ;

5 or befaz-e the

(b} 1f, aftor the date that interest hl‘.{tm‘-. to acerne , the de-
fendant eontmues in actnal possession of ep veépeives rents
tswes and profits frem the property pk receiver renls or
other incomg thercfrom atbribwioble to-the persod after in-
terest hegins to acerue | the valiie of such Dosséssion and the ned
amount of sach Tente or other income ; iowtes and profits shall
be offset against the iutcrest that acerves dusing the period
the defendunt vonthines it aetusl persessien or reseives mich
venty; iwnes ond probis . This subdivision shell not apgiv lo
interest aecrued wnder Section 1369.05.

fe) Interest, dncluding interest gecrned dus to passws—
ston or damagmq of the property by the plasndif prior iv
the final order in condemnation, and any offset ogainst in-
terest a4 provided in subdivision (b}, shall be m&md by the
court rather thun by jury.

e

{d} The compensation and damages awarded in an emi-
nent domain proceeding shall cease to draw in‘erest on the
enrliest of the following dates:

{1) As to any amount deposited pursuant to Chepler 1
fcommencing with Secetion 3435 1268.01) of Title 7.1, the
date that sneh amownt is withdrawn by the person entltlerl
thereto , or &f not withdrawn, on the dule that judgmsﬂt i
zmtrred

(2) As o any amouni dfposafert ;tmrsuant io Sact-u:m
125905, the dufawﬁ-ﬁm A

£33

{31} As to mny ammmt paid fde eont dc/pns;frd pursnant
to Chapter 8 (commencing witn Section 3364 12?(1{.'1 . a_f Titls
71, the date of such Prepeent depasil

for such deponsit
spec_i?ied Vh;r The

(4} As to any amount paid to the person ontnh-:l thereto,
the date of such payment.

{-t}éi%he-ﬁrﬂlmmt the dofepdent o then entitled to

Ta i TI’WH’*‘M '.dn*h{"“‘ﬂ']‘ﬁ:“ ‘}H aiﬁ !'ﬁE’Jﬁ .

g topethar with thi £ lmammmm&mm

%mﬂﬂdmm&*ma%m&&ﬂwmww
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Comment. Section 1255b states the rules that determine when interest
begins Lo accrue and when interest ceases to accrue,

Subdivision (a). In this subdivision, the language of parsgraphs (2)

and (3) has been modified, without substantive change, to conform to usage
throughoug Title 7.l (commencing with Section 1268.01). Paragraph (&) has
been added to refleet the =ffect of Sectiosn 1269.05.

Subdivision (b). This subdivision has been revised to clarify the meaning

of the former langusge. Under the subdiviéion, the plaintiff is entitled to
offset against interest (1) the value of possession and (2) the net amount
of rents or other income received, if such renis or income are attributable
to the period after the date interest begins to accrue., The last sentence
of the subdivisisn has been added to conform t5 Section 1266.05.

Subdivision (c). This subdivision hae been added to codify existing

law by specifying that the court, rather than the jury, assesses-interest,
includiﬁg interest constitutisnally required as compensation for possession
or demaging of property prior io conclusion o. the eminent domasin proceeding.
The subdivision also codifies existing law by specifying that the amount of
the offset against interest provided by subdivision (b) is assessed by the
court and to provide, in effect, that any evidence on that issue is to be

heard by the court, rather than the jury. See People v. Giumarra Vineyards

Corp., 2U45 Cal. App.2d ___, 53 Cal. Rptr. 902 (1966).

Subdivision {d). In subdivision (d), paragraph (1) has been revised

to make reference t2 the appropriate statutory provisions and provide that
interest terminates, on entry of judgment, upon an amount deposited before

judgment pursuant to Chepter 1 (commencing with Section 1268.01) of Title 7.1.

-28-



§ 1255b
After entry of judgment, such a deposit may be withdrawn pursuant to
Ssetion 1270.05. See the Conmmient to that section. Judicial decisions are
uncertain as to the time interest ceases on a deposit made prior to entry

of judgment if the amount is not withdrawn. See Pedple v. Loop, 161 Cal.

App.2d 466, 326 P.2d 902 (1958); compare People v. Neider, 55 Cal.2d 832, 13

Cal. Rptr, 196, 361 P.2d 916 (1951). Under paragraph {1) interest on the

amount on deposit terminates on entry of judgment even though the amount is
legs than the award. If the onount on deposit is less than the amount of
the award, the deposit nust be increased, on motion of the defendant, under

Section 1268.03. See Deacon Inv, Co. v. Superior Court, 220 Cal. 392, 31

P,2d 372 (1934).

Paragroph (2) has been added to conform to Section 1269.05, which permits
certain defendants to obtain an order determining probable just compensation,

Paragraph (3) has been changed to make reference to the appropriate
statutory provisions.

Former parsgraph {4) of subdivision (e¢) has been eliminated as unnecessary.
That paragraph referred to the practice of paywent into court pursuvant to
Section 1952, which practice has been terminated by amendment of Section 1952,
All post-judgment deposits now are made under Chapter 3 (commencing with |

Saction 1270.01) of Title 7.1 and, hence, are covered by paragraph {3).



("

§ 1257

Section 1257 (amended)

_ Sec s, Section 1257 of the Code of Civil Proeedurs
w{ieﬂtﬂreml

1257. {a) The provisions of Part ¥t of t.hm code, relative
to new trials and appeals, except in o far a8 they are ineon-

sigtent with the provisions of this utie appiy te the proceed-
ings mentioned in this title 4 ﬁmdeé- thirk apow the pay-
mﬁ&umeﬁmwm apon- the exeention
ét&%ﬂ%hﬂé&ehﬂeeﬁﬂﬂé&&ﬂhgﬂﬂdﬁ;aaw
ﬁmmmmmwmwk

Ky&&em%&e%mm + aid B mohon
, mﬁnﬁw%ﬁs}m&mmmmm '
af sieh bond a5 wforesaid; in any manner reterd the eon-
mwmwmwmm
depoaited; as provided i scetion bwelve handvod and ﬁﬁy-{am-
wk%m&emﬁmmw&
ﬁm&wgwm&mmmmmm
(b)) In all cases where a new -fricl has bepn granied wpon
the application of the defendont, ond ke has fadsd HHon
such trial jo obtasn gremler compensation ﬂum wat dlowed
him apon the first irial, the costs oj" such fmw tregl skall be
- taxed agasnst ki, :

Comment. Section 1257_ fsmerly cantaizlled an elabarat_e proviss that
ralated to possessisn pending anvesl ar hewjtrial. That_prbviso was added
in 1877 in'caﬁnecﬁiﬁn.with related changes ﬁo Uode—of Civil Procedure
Section 1?5h which dealz with possessian awue* ensry of judgment. See Code

Am, 1877-78, Ch. 651, p. 109, §§ 1-2. Seveﬁgl subsequent changes to former

Seetion 1254 deprived the provicd of any effect. See Housing Authority v.

Sﬁpefior Court, 18 Cal.2d 335, 115 P.Zﬁ h68é{19h1). Accnrdingly, the proviso
has been eliminated. Possession nending a.ppba,’ or new trial is now provided
for by Chapter 3 {cmncmg with s=cuon 12*?(} 01} of Title 7.1,
Subd1v131an_(b) is the sare ‘as and supersaues subdivision {k} of former
Section 1254 of the Code of Civil Péoéeduré.. ‘ With respect to the construction

axd constitutionality of the “sr:rvismn, see Los »;nge.-lns1 P, & G. Ry. Co. v.

Rump, 104 Cal. 20, 37 Pac. 859 (Jagh)




But ig ecoversd by Chanler

Titie 7.1

Title 7.1 (added)

.
Suc. 3f Title 7.1 (commencing with Section 1268.01) is
added to Part 3 of the Code of Civil Procadure, to read

TITLE 7.1. DEPOSIT OF PROBABLE JUST COMPEN-
" BATION PRIOR TO JUDGMENT; OBTAINING POS-
SESSION PRIOR TO FINAL JUDGMENT

Cxtarrer 1. rmmmnrorlﬁmmannnibwr
ComrrnsATION PRICR TO Jumumm

Coment. 7This chapter supersedes ade I Clvil P*ocedure Seet:.an.;
12L3.5 end 1243.7 and those poriions of Sectid?_ x243,5 that relate to

vae deposit and withdrawai of -c:xmensatim ":Jr.?. s Lo sudgrnent. Under

nis chapter, the eondemnsr moy dhp::s,:.t tnei gt 1t estivates €3 be

e IR |

The corpensation to be maﬁe Tor the salting 3% The pesperty (including
) ' ’ i 1

eny damage incidernt %3 the o:ing) ab amy tive alter Tiling the complaint

)

and prior to the entry of judsuent. A depodis noy also be made under

M “

ii8 chepier afher tne origianl e m.-ry of & ‘;Lﬂ“ 2at in the proeceeding if
that Judgment has been reversad, vacuted, o“l a" ogide py the +trial or

apoeliste eourus. The depoasil may be nade 1-;?;11:’;:.0': or not pohesession of

the property is 4o e teken, iis deposit 2rrs soveral purposes!
. . R | :

 Pirsi, it iz 2 gondition Lo shicianling mn srd‘m' Hom '9-355533151@ wnder

apter 2 (cmenc:‘m& witha Sscv n 12565.0%). o2 seond, in Some eases, 1o

901 _
~ixes he date of valuation, See mctlar EL’-* . :_.@"1'_1“1_._1__;_._& iT the deposit
La withdrawn, -inter&é‘s ceases on the amount 1%:.:.-:&2‘3.1-:11:0:1 the détg af -
withdrawal, and interesi ceascs ixn ankevén;} 1 e anmoont depssited oon
sutry. of Judgrent. See Seé‘iii‘:::: 12555, 1“3__@}& if the depasit is with-
drswn, the withdrawal entiilec ':.i;e_pla‘n'tifi‘gi;a.an rder of possession
rior 62 judgeent. Ses Seetlon 153,05,

- -

The devosilt Lo b2 mads ollow Judgment 13 ol -overned by Chapter 1,

ok
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§ 12086,01

1268.01. Deposit by the plainiiff

1268.01. (a) In any proceeding in eninent domain, the
plaintiff may, at any tine after filing the corplaint and prior
t2 entry of judgment, deposit with the court the amount it
estimates to be the probable compensation that will be made for
the taking of any parcel of property included in the complaint,
Such deposit may also be made after entry of judgment in the
praoceeding if thet judgwent has been reversed, vacated, or set
aside and no sther judgwent has been entered. The depoeit may
be made whether or not the plaintiff applies for, orrintends +o
apply for, an order for possession.

() Before making a deposit pursuant to subdivision (a)
the plaintiff shall cause at least ﬁne appraicasl to be made of
the property for which the deposit is to be made. The appraisal
report or reports shall indicate separately:

(1) The value of the property.

(2) 'The amount of the damege, if - -, to the remainder of
the larger parcel from which such property is taken.

(3) The amount of the benefit, if any, to the remainder of

the larger parcel from uliich such property is taken.

Comment. Section 1258,01 is new, In conirast with former practice,
the deposit may be made withouo g@;gining the court's order therefor and
without regard to an order for gpésession. Under Sectiosn 1268.03, however,
tliz anount deposited may be delermined or redeternined by the court on
rotisn of any interested party.

The words "any parcel of property included@ in the complaint” have been
used to pake clear that a dqpssiﬁ nay be made for ohe parcel only even thouzh,

-32-



§ 1268.01
under Code of Civil Procedure Section 124k, several parcels may be included

in the one complaint. See Weiler v. Superisr Court, 188 Cal. 729, 207

Pac. 247 (1922).

As used in this section and in this chapter, “compensation" refers
to ell elenents of compensation, including the value of the property actually
taken and any severance or other damages less those special benefits, if
any, that are required tz bhe 20iTset against such demages. See Code of Civil
Procedure Section 1248.

Subdivision {b) contemplates that the required appraisal be made
either by the condemnor's appraisal staff or by an independent appraiser,
The appraisal is necessary to enable the plaintiff to comply with Section
1268.02 which requires the notice of deposit to be accompanied by cr to refer

to the appralsal report upon which the smount o»f the deposit is based.



§ 1268,02

1268.02, Servica of notice of deposit: exolanation of amount
of daposit

1268.02. {a) On making a deposit pursnamt to this chapter,
POGE- - £t he plain i dopeeits tho.amonsi-doiense inod.Jos
hhao sl the plaintif¥ shall serve a notice that the deposit
has been mads on all of the other partieg to the procceding
who have an intersst in the property for which the deposit
was made: Servies of suck notice shalt be mwade 10 the manner
provided in Scetiun 1268.04 for service of an order for pow
seggion. Serviee—of - urche= for—pomcmii o i -rea g Jie
-mmmwtmw&mtm
mmﬂrﬁemmﬁ-&m
(b} The notice shall indicate separately the amount deposited

for each parcel of property and either (1) be accompanied by a
copy of the a praisal report or reports unon which the

amount of the deposit is. uasec‘. or {2) state tne place where
and the times when sach report ar report.s may be inspecied.
1f the notice desigates a place wherc ard times when the
revort or resorts may be inspected, the plaintiff shall make
such report or resordts avsilable to all zariies who have gn
interest in the sreperty st such place and times,

(e} If the amocun® depcsited is .+ the same as the total
amount of ecompensation indicated by at least one appralssl report
accompanying or referred to in the notice, thse notice shall con-
tain an explanation of the nlaintifi’s estimate of the probahble
améunt of tonpensation and an explanation of the wariance betarean‘
the amoent 6f that estimzte and the amount indicated by the zppraisal

resort or resorts.



1268.02

Corment. Section 1268,02 is new. It requires that notice of the
deposit be given in all cases %o facilitate motions to change the
ariount of the deposit (Sectisn 12358.03) or applicatiosns to withdraw the
funds deposited (Sectisns 1263.0h and 2 68.05) .

Subdivision (c¢) does not require that the arniount deposited coincide
with the total amount of couwpensation indicated by the appraisal report
or reports, However, if the andunts differ the subdivision does require
that the notice contain an itenization of the elements »f compensation as

gstinated by the plaintiff and an indication of the reasons for not adopting

The itemization and amounts indicated by the report or reports.



§ 1268.03

1268.03. Increase or decresase in amount of denssit

1268.03. (a) At any time after a deposit has been made pursuant
to this chapter, the court shall, upon motion of the plaintiff or of
any party having an interest in the property for which the deposit
was made, determine or redetermine whether the amount deposited is
the probable amount of compensation that will be made for the taking
of the property.

{b) If the court rcdetermines the amount after entry of judgment
and before that judgment has been reversed, vacated, or set aside, it
shall redetermine the amount t2 be the amount of the judgment. Im
such cases the court may stay its redetermiination until affter a motion
for a new trial has been determined.

(¢) If the plaintifi has taken possession or obtained an order
for possession and the court determines that the probable amount of
compensation exceeds the amount deposited, the court shall order the
amount deposited to be increased accordingly. 1If the court determines
that the probable amount of compensation cxceeds the amount deposited
and the amount on deposit Is not increased accordingly within 30 days
from the date of the court's order, no deposit shall be considered to
have been made for the purpose of subdivision (g) of Section 124Ga,

(d) After any amount deposited pursuant to this chapter has been
withdrawn by a defendant, the court may not determine or redetermine
the probable amount -f compensation to be less than the total amount
already withdrawn.

Conment, Section 1268.03 is new. Tt supersedes Code of Civil Procedure
Section 1243.5(d) which provided for redetermination of the amount of "probable

- 36~



§ 1268.03
Jjust compensation.” Ag to the duty of the plaintiff and the powers of the

court to maintain the deposit in an adequate amount, see G, H. D=acon Inv,

Co. v, Superior Court, 220 Cal. 392, 31 P.2d 372 (1934); Marblechead Land

C5. v. Superior Court, 50 Gal. App. 644, 213 Pac. 718 {1923).

Under subdivision (g) of Code of Civil Procedure Section 1249s the making
of a deposit under this chapter establishes the date of valuotion unless an
earlier date is applicable. The second sentence of subdivision (c¢) of
Scetion 1268.03 denies that effcet to the making of a deposit if the ampunt
deposited is determined by the court to be inadequate and is not increased
in keeping with the determination.

Section 1268.08 provides for recovery of any excessive withdrawal
after final determinatiosh of crounts in the emines:. domain proeceeding. No
provision is made for racovery, prior to such Tinal determination, of any
amount withdrawn. A-zeordingly, subdivision (d) prevents determination or
redetermination »f the amount of probable compeansation t©o2 be less than the

total sum withdrawn.



8 1248,0k

12685,04L, Apolication for withdraowal of Genosid

126504, (a) Exeedl as potv mul in subdivision (L}, o
Matﬁnm-&qm}%*uﬁnnﬁm-lﬁ-&m— _
woprb-any defendant why hes ae interest in the propecty for . " j ‘“}
which tismdmmsit-wasfoade may Zpplv @ 1 c?mrt ioF Hee Lidefpo.s:!.zhasmb_fiq
withdrawal of all ar any 1‘;;..11.1.“1 ‘of the amonnt depogited, The
application shadl be verified, set forth the upplicant’s interest
in the property, and reguest withdrawal of a steted araount.

plicant shall serve a copy of the application on the
phil‘u?ﬁf

(b} Applieation. for withdrawal ofter ;L*ry of iudyment
shall be made under the provisioms of Sectinn 127005 unless
the judgment has heon reversed, VickTed, ar et amde atd ne
other judgnent bos bees eniered. :

Troe Sectiom 12h3.7(2), {&)e

wdgment, providing the Judgmeni antersd has not then
beeri reversed, vacated, or sot asidz, application for withdrawal is made

ander Secticn 1270.0%, rsther then under whis sectione




8 1260.05

12668,05., Withdrawal of deposily conflicting claims to deposit

C 1268.05. (a} Suhject to subdivisious () ard () of this

sevtion, the couri shall order the amonnt requested in the ap-

plication, or such portion of thet amount as the appheant may

be entitled to receive, to be paid to the applicant. No with-

drawal may be ordered until 20 days after service of a copy

of the application on the plaintif, or until the time for all
objections has expired, whishever iz Ister.

(b) Within the 20.day period, the plaintif may file objec-
tions to withdrawal on the grounds ,

(1} That other parties to the proeseding are kuoown or be-
Beved to have interests in the property; or

(2) That an undertuking should be filed by the applicant as
provided in subdivisior (&) of this mection or in Section
1268.06, or that the amounnt of such an undertgking or the
sureties thereon are insufficient,

(e} If an objection is flel un the ground that other parties
are known or believed to have interesin in ihe praperty, the
plaintiff shall serve or attempt to serve on sush other parties a
naiiee that they may appear within 10 days after sueh service
and objert to the withdrawal. The notice shall advise suck par-
ties that their failure to object will resuit’in waiver of any
rights against the plaintiff 1o the extent of the smount with-

- drawn. The notiee shall be served fu the manner provided in
sabdivision (e} of Rection 126904 for service of an urder fir
possession, The plaintiff shall report to the vourt (1) the navass
of partiex served and the Gates of wervice, and (2) the names
and last kiown addresses of parties who have neither appeared
in the proeseding nor been sarved with yroeess and whom the
plaintiff was pnable to serve personclly. The applicant mey
serve perties whom the plaintiff has been unsble o serve.
Parties served in the manner proviied in snbdivision (¢) of
Section 1269.04 shall have o claim agaimst the plaintiff fer
compensation to the extent of the amount withdrawn by all
spplicants. The plaintiff shall remsin hable to pertics having
an interest of record who are not so served, o . if sueh
Liability is caforeed the plaintlff shall be subrogated to the
rights of suck parties under Seétion 1268.08.

{@) If any party objects to the withdrawal, or if the plain-
tiff =0 regussts, the court shall determibe, vpon hearing, the
amoennts to he withdrawn, if auy, and by whom,

{e} If the comrt determines that an applicsat is entifled |
to withdraw wey portion of 2 deposit that another party claims
or to which ancther person may be entitled, the court may re-
quire the applicaut, befure withdrawing such portion, to file
&h undertaking, The nndertaking shall sesure payment to such
party or person any amount withdrawn that exceeds the
amount to which the applicant is entitled as finally determined
in the eminent demnain proeseding, together with legal interest
from the date of its withdrawal. If withdrawal i= permitted
aotwithstanding the laek of personal service of the spplication

R for withdrawal npor any party 1o'the proeceding, the court -
may also reguive that the undertaking indemnily the plaintiff
apainst any Hability 1L may ineor under subdivision {e). The
undertaking shall be in such amount a8 is Bxed by the court,
but if executed by an admitted surety ingurer the amount !
shal]l not exeeed the portion claimed by the adverse claimant - :
or appesring to belong to another-person. HuThe undertaking may be
4 exearted oy two op more sufficient sureties approved by the
sourtithe amonut shall not exeesd double suck porfion.

{f) Unless the wodertaking s requived primarily beeause

5 of zn ivsue as to title between the applicsnt and asother party

. or person, if the undertaking 1s exeonted by =i admitted surety
ingurer the applicant filing the nedericiing is entitled to
recover the premivm paid for the vnderin -, but net to ax- !
eeed 2 percent of the face value of ihe .odertakimg, ax & :
part of the recoverable eosts in the or in.t domam proceeding.

- 3{;_
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& 12AR .08

Comment. Scction 12-’58,05 is based on subdivisions (z}, (<}, (a}, (2),

and {f} of fomer Sectiosn 1243.7._ Unlike the subsections -n which it is
based,Szetion 1250,05 dacs rot forbid withldroucl of bhe

deposit if notice of the application cannct be personally served upon
all partlies. The section permits the court to exerclse its discretion
as to withdrawal in such cases, as to the mmount ©2 be withdrawn, ond as
t2> the requirenent >f an vndertaking.

Nothing in this section précludes withdrawal of the deposit upon
stipulation of all parties having an interest in the property for which
the deposit was made.

Subdivision (f) has been added to permit recovery of the bond
premium as costs in the proceeding unless the necessliy for the under-
taking arises primarily from an issue of title. Jor use of the same
distinction in #ssessing the costs of apportionment proceedings, see

Code of Civil Procedure Section 1246.1 and Pa2ple v, Uorarr, 181 ccl.

imo.2d 312, 5 Cal. Rovr. 207 (1960).

0.




1288,06, Secerity when awound in sxcsss of original deposit

ia withdrasm

IGB.06,  fu) I the amewo arlguedly desosited J8 im- 7

—_ _.t.

creased porscant te Secuon PEedv AN The total amcunt 2 253.93’

sought 10 be witkdrawn exeeeds the amount of the eripinal
deposit, tie applieant, or eacl: applicant if there ure two or
mars, shall file e undertakiig, The uadertakiog shall be in
faver of tne plaiitif and sbail secyre repayroeut of any
amount withdrawn that exeseds the amount to which the appli-

cant s extitied as finzliv detorinined in the eminent dorsain
progeeding, together with leanl inlerest from the date of itz
withdrawai, Tf the undertsihing s oxecoled by an admitted
sarety hnrer, ibe wferickipe shatl be in the amount by,

whieh the wdal areount to be withdrawrp exeeeds the amonnt
uﬂg.uaﬂv deposit ENCentET BV WO OT Tworn subeient

E—-fg..,.\ “ERreEIEs “pProved The <otr,sthe undertaking shall be in
such cage ) deublesuch apcimt. #
{h} 17 thers are two or more spplicants, the applicants, in

liew of fling separat andertakizms, oeay ototly fle 2 ghple
tmder‘m;mh in the amoant reqmn,d by subdivision (a;.

{e) The plaintil wmay waive the wideriaking requued by
this section or wmay consent to ai undertaking that is jess thap
the amonny. stated by this sectiek.

(— {d} YF the undertaking is execated by an adeiired surcty
- insurer, the applicant fling the wndertaking maay recover the

premiura paid for the undertaking, bt not io exesed tvo per-
eent of ihe face vaine if the nrulmtak&n;:, s & part of the re.
coverable custs in the epinent dowain procemiing.

Conment, .’:}er':tc. ~'1 128,08 18 e sane in sulstonce as
TLET ,
subdivision (o) c.ff u?.’_"::.’_"ﬂ 1243,7, WiztindrarsY 3¥ oche of 1OXe
defendants of an ainount im uxcsss of ithe original deposit is

nossible 1f the aeposit nas zeen inoreased ag drovided for

by Section 1266.034

(M

1y

The undertaking
may ba




/"""\\

128,07, Jithdrawal waives =11 defersesn except claim to sreater
comnensation

126507, If any portion of the rponey depostiod pursnsnt to
this chapter is withdrawn, ibe reecipt of duy soeh vuutey shall
constitute z walver by operwtiun of law of all cliims and
defenges in fxvor of the perseus roceiving such miyient cxeept
‘& claim for groater compensaiion. Any amount 0 pakl to any
party shall be eredited oponr the jadgment jn the pwdent
domain prosceding.

Gmment. Section 1P80.07 resitatss the scostance of sandivision

er
3 of)" f:ec tion 120347, In adxiiion th waiving clains zod defenses

other than the clain o srester cownenssiion, withdrawszl of the

denosit also entitias the plaintliff fo an order -or nossession. See

Section 1269.06, (S, Seople v, Cotisrren, 207 {el. Aun.2d 755,

2L Cal. Rpir. 791 {29821,

“ho-
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1288,08. Repayment ol

amount ol eicess withdrawal

126508, Any aweunt wilhebrawa b o party s axeess of the

- ameiat o weheRghe Gs oenbitled as Huadly delcrmined e the
@ eminent doinale procesding hall be paid to the party entitled
' te such anonot, toprther wifh legd inieresy from the date of
e withdrawgl, The cowrt i which the csiment domain pro-
eeeding iz petdiny chall cater Jiedgoweon aceardingly, If the
Judinreit is not paid wichia 30 dags alier 1oy entry, te court,
- maey, oo mation, enier Jademeni agaiest the sureties, i any,

for such anannt aed intorest.

Comzent, Sectlon L208,08 restates the sghetenes of sabdivision
Tormer
{n) off Section 1243.7.

k3




C § 1268.09

§ 1268.09. Awvount of deposit or withdrawal inadnissible in evidence

1268.09. (a) Heither the anount depasited nor ony emount
withdrawn pursuant to this chapter shall be given in evidence or
referred to in the trial of the issue of compensation.

{p) 1In the trial of the issue of compensation, no reference
shall be pade to reports, statements, or explenations made in
connection with a defasit pursugnt t5 this chapter nor to the
fact that a party has or has not offered evidence or any particular
evidence in connectisn with a deposit or withdrawel pursuant to this

chapter.

Compent. Subdivision {a) of Section 1258.09 restates the

iﬂ substance of subdivisisn (e) of former Scciion 12);.5. Subdivision (b)
is new. The principal purpose of this subdivision is to preclude
impeachment of a witness at the trial ﬁy reference t> appraisal reports,
staterents, or explanations rogde in connection with {1) a deposit and
notice thereof under Secticns 1268,01 and ©263.02, or (2} proceedings
t5 determine or redetermine probable just compensatign under Section
12568.03, or (3) an applicciion to withdrov any amount deposited as probable

compensation under Section 1268.04 or Sectiosn 1268.05.

~bh.




8 1268.10

1268,20, Denosit in Siate Dreisery unless oranrwise required

-

T268.30. {a) When mone? s deposhied as provided in this
chaptey, the court shult order the money 1o be depositad in the
Btate Treasary or, npo written regiuss of Mos plainthd filed
wilh the depestt, 1u the conny treasury, 1F monay is Jdoposited
in the Wtate Tressury pursnant to (lis scetion, it shall be
held, invested, depasited. and disbupsed in the manner speci-
fied in Article B (commencing with Seeifon 184255 of Chapter -
2 of Part 2 of Division 4 of Title 2 of the Govermaernt Code,
andd interess canued or ather inereent dorived from s invest-
ment shall be appertioned and disbursed 3i the masper spoei-
fied in {hat articie. o

(b} As between the parties to ihe proceediag, money de-
posited pisiant i this ehapter shall remain at the risk of the
plaintiff nunil paid or made pavible to the defendant by order
of the sourt,

( : Commente Subdivision {a) of Scction 12£5,10 is the same
e former :
in subslance ay Section 12h3.&, Subdivision {b) is based on the
Iarmer

£

first two sentences of subdivisian (h) offseciion 1754,

s TP e o S S




& 1269.00

Title 7.l-=Chapter 2
CEAvTER 2, P_osar:ssmrq Priog 70 JUDGMENT

1269.01 Possession by public enbity for right of way or
reservoir

1269.01.  {a) lnany proceeding in eminent domain brought

o on be p Vithe staie or a county, city, distriet, er other publie entity
of to acquire (1} any r;lght. of way or {2:) lands to be used for
reservolr purposes, the plaintif may take possession of the

property or property interest in accordanee with this section.

{b) Atany thne after Bling the complaint and prior to entry
of judgment, the plaintyf may apply ex parie to the court for
an order for possession. Such application also may be made
after entry of judgment if that jndpment has been reversed,
vaecated, or set aside and uo vther judgment has been entered.
The court shall afithorize the plaintif to take possession of the
* properiy if the court determines that the plaintifl:

(1) Is entitied to take the propesty by ertinent domain ; wd

(2) Is entitled té take possess:.on prior to nt
under subdivision (a); and ju—d%?;astimte of th

+Blilas deposited MWME aceordance
@mapter 1 {eommencing with Section 1265.01). amount of compenss
{e} The order for possession shall: tion to be made fo
43 F-Roidiom thataibnbas, booy ueds. Tuder this sectien~snd A the takdng of the
i At de Rovtionsdd-oidhe Loustitationeet Califoniio

escnbe the property and the sstate or interest to be
acquired, which degeription may be by reference to the com-

plaint.
@/m&am the purpose of the condemmation.
b St blres Wi b o pont b0l =06 Pratiablo. st o mpenes
Db A OROF S ANGI- Wil G Bl = 4 commenoinw-ywith -Rookion

g1 oan oo ot

@"ZBI)‘State the date after which the plaintiff is authorized to
take posscssion of the property. Unless the plaintiff requests
o later date, such date shall be the earliest date on which

the plaintiff “would he entitled to_take possession of the m - S
erty if service were made undexfSection 1269.04 on the day subdivision (b} ?fj

order is mmde.




§ 1269.01

Comment., This chapter provides for orders for possession priosr to
judgment, and supersedes (ode of Civil Procedure Sections 1243.% and 1243.5.
Orders for possession subsequent to judgment are governed by Chapter 3
(commencing with Section 1270.1). Subdivision (a) of Section 1269.01
restates the substance of Code of Civil Procedure Section 1243.%. The words
"the State or a county, city, district, or other public entity" have been
substituted for the words "the State, or a county, or & municipal corporationm,
or metropolitan water district, municipal utility district, municipal water

district, drainege, irrigation, levee, reclamation or water conservation

district, or similar public corporation.” See Central Contra Coste Sanitary

Dist. v. Superior Court, 3k Ca1.2d81+5, 215 P.2d 462 (1950). The new

language encompasses all proceedings by governmental entities, agencies, or
officers to acquire rights of woy or lands for reservoir purposes, whether
the interest to be acquired is a fee, casement, or other inferest.

Subdivision (b) restates the substance of subdivision {a) and a
portion of subdivision (b) of Code of Civil Fk.ocedure Section 1243.5. The
eX parte procedure for obbtaining the order far possession is a continuastion
of existing law.l

SubAivisian (c) is the same ip substance as Code of Civil Procedure
Section 1243,5(b), except thal the requirement that the order state the
amount of the deposit has been eliminated. Section 1268.02 re@uires that a
notice of the making of a deposit be served on interested parties. ¢

With respect 1o the appellate relief available as to orders for

possession, see Section 1269.03.

=47
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§ 1269.02

1269.02, Possession in other cases’

{(a) In any prm,eedmg in  eminent domain
mnrrht by or en behalf of any publie entity, public lmhty,h_@

COMYnon earrier, m to aeguire any
property or property interest, ihe plaintiff may obtain an
order for possession of the pmper‘ry or property interest in
accordanee with thiz section.

{b} At any time after filing the complaint and prior to
the entry of Judgment, the plaintif may apply to the court for
an order for possersion, Such ar:plwanrm also may he made
after eatry of jndemont if thar jndgiment has been reversed,
vacated, or sef astde awl no other jndmment has been entemﬁ
The appht ation shall be made by notiead motign, and the notjce
of motion sha.]l be served in the same maguer, a.s an order for
possession i3 gerved under Section 1264.04.

{8} On hearing of the mation, the court sha.ll consider all
relevant evidenecs, including the schedule ar Sl;m of operatlog
for exceution of the publlc- improvement and the gituation of
the property with respect to such schedule or plan, ané shall
make an order that authorizes the plaintiff to take possession of
the property if the court determiines that: .

(1) The plaintiff 1§ entitled 1o take the property by eminent :
domain; its estimate of the

{2) The nced of the plaintitf for pousession of the property amount of compensa-
outweighs any hardship the owner or peeupant of the property tion to be made for
will suffer if possession is taken; ) "

(%) The plaintiff has deposited ! he taking of the
in accordance with Chapter 1 (mmmenomg with Seetinn roperty

1268.01) puwesd
(d) The date after which the plaintiff is anthorized to take @
possession of the property shall not be less than days after

the making of the order and may be any later date specified hy
the plaintiff,

(e} Before making an order for possession under this
section the court shall dispose of any pending motion under
Section 1268.03 to determine or redetermine the amount »f
probable compensation and, if en inerease in the amount of
the deposit is determined, shall reguire the additional
amount to be deposited by the plaintiff.




Y
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§ 1269.02

(£) If the proserty . of which possession 1s sought to .
be taken under this szction includes any substantial building, structure,
or other improvement, and if consfruction of the public improvement
in the manner proposed by the plaintiff eniails destruction, remowval,
relocation, or alteration of such building, structure, or improvement,
the court shall, on request of any person having an interest in tho
property, nake the f21louing deterrinccions and orders
as a condlticn to graniing an order for possessis :

{1) If the court determines that appraisals,‘descriptions, photo-
graphs, and other exhibits supplied by the »".aintiff are sufficient to
enable the court or jury to assess separaiely the value of the buildings,
structures, or other improvements after their desiruction or removal,

the court shall order that such materials be preserved and that they,

or any portion of them, be made avallable to the defendantes for use

as evidence in the}pfoceeding.

(2) If the cowrt determines that the uaterials supplied by the
plaintiff are not sufficient o comply with paragreph {1), the court
shall make its order fixing an amount thal may be expeﬁded ty the
defendants to 3ﬁpply sufficient meterials and specifying that such

expenses are reccverable as costs in the proceeding.

-49.




§ 1269.02
Comment. Section 1269.02 is rew.

Subdivision (a). Section 1269.01 provides for possession prior to

Judgment if the taking is for right of way or reservolr purposes. Section
1269.02 provides for possession prior to judgment--whatever the purpose of
the acquisition--if the proceeding is brought by a public entity, public
utility, or common carrier.

Subdivisions (b) and (c). Subdivisions (b) and (c) are patterned

after provisions in other states which provide for obtaining possession
prior to judgment by noticed motion procedure and which require the piaintiff
to show a need for such possession. See, e.g., ILL., REV. STAT, 1957, Ch.

17, § 2.1; Dept. of Pub. Works & Bldgs. v. Butler Cs., 13 Il1l.2d 537, 150

F.E.2d 124 (1958). These subdivisions provide for determination of the
motion in keeping with motion praetice-generally.

Subdivigion (d). This subdivision is based on Code of Civil Procedure

Section 1243.5(b)(4). As the order is obtained by regularly noticed motion,
however, the}period specified is computed fror the date of the order,
rather than the date of its service.

Subdivision (e). See Section 1268.03 and the Comment to that section.

Subdivision (f). The procedure provided by this subdivision is new.

It is derived from provisions in other states that establish procedures
designed to assure that destruction or removal of improvements prior to
trial of the issue of compensation do not substantially handicap the court
or jury in assessing the value of such improvements or result in unfairness
to the defendants in the presentatisn of evidence respecting such value.
See, e.g., OHIO REV. CODE § 163.06. The subdivision requires that the
defendants' request be made before the court's disposition of the motion_for

an order for possession.
_ " <50-
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§ 1263.03

1269.03. Appeals

1269.03. (a) Neither an order for possession under Section
1269.01 nor the denial of such an order is appealable. |

(b) Any agerieved party may appeal from an order granting or
denying an application for possessioﬁ under Section 1269,02. An
appeal from an osrder for possession does not stay the order or its
enforcement, but the triasl or appellate court mey, in ite discretion,
stoy such order pending raview on appeal or for such other period as
nay be appropriate, |
Comment, Section 1263.03 is new.
Judicial decisions have held that an appeal may not be taken from an ex

rarte order authorizing or denying possession prior +7 judgment. Mandamus,

prohibition, or certiorari are the appropriate remedies, See Central Contra

(opta Banitery Dist. v. Superior Court, 34 Cal.2d 845, 215 P.2d 462 (1950);

Weiler v, Superior Court, 188 Cal. 729, 207 Pac. 2U7 (1922); State v. Superior

Court, 208 Cal. App.2d 659, 25 Cal. Rptr. 363 {1962); City of Sierra Madre

v. Superior Court, 191 Cal. Apn.2d 587, 12 Cal. Rptr. 836 {1951). However,

a1 ex parte order for possession following entry of judgment is an appealable

order. San Francisco Unified School Dist. v. Hong Mow, 123 Cal. App.2d 668,

- — — e e . . A —

267 p.2a 39 (195Y4); Housing Authority v. Forbes, 47 Cal. App.2d 358, 117 P.2d

722 (1941). These rules are continued in connection with orders made under
Section 1269.01 or Chapter 3 of this title.

Subdivision (b} distinguishes between the ex parte orders made under
Section 1269.01 and those made on noticed motisn under S=2etion 1269.02.

As to the latter an appeal by either party is avthorized., Such authorization




§ 1269.03
does not imply that, in any particular proceeding, an appeal is a sufficient
remedy to preclude mandamus, prohibition or osther writ procedure. In general,

see 3 CAL. LAW REVISION COMM'N, REP., REC. & STUDIES, Recommendation and

Study Relating to Taking Possession and Passage of Title in Eminent Domain

Proceedings at B-7, B-1bh (1961); Teylor, Possession Prior to Final Judgment

in California Condemnation Procedure, 7 SANTA CLARA LAWYER 37, 84-86 (1966).

-52-




§ 12569.04

1269.0k. Services of order for posseasion

126904, (a) As unsed I ihis seetion, *‘record owner’™’
means hoth (1) the person in whom the legal title to the fee
appears io be vested by didy recorded deeds or other instro-
mends and (2) the pecson, if uny, who bas an interest in the
property unier a duly recorded lease or agreemeni of purehase.
(b} At least, @ davs prior te the time posﬂesmon i3 taken
pirsnand 10 ar e Hive 1}ns'«.r‘.l=$nm
wiaggaoindy the plaintilt shall serve n ecopy of the order on the
reanrd owner of the projsriy u,nd or: il cecapants, if an
e i ks lid it b Shmeriin 1{3
court may, for good eavre shown on ex parte application,
shorten the thee specificd in ihix subdivision to a period of not
i&.&\ thm thrse dava.

[ Herviee of the order zhall be made by persounal servies

\_

unless the person on whon: sorvice is to be made bas previeusly

apperred in the procecdise or hoan served with swenons o the

provecding, ¥ the person hats wipearerd or been served with the

mirmimons, soeviee of the ooder l..‘r possession may be mads by
@ mgil npan sneh person sud his aitorney of reeord, if any.

Adl, If 2 persan rm{um-ri g Lo prisonally ﬁzned resides out

of il state, or has degarted frow Lo slate ne cannot with due
dillé‘mu'-a tee found within the state, the plointiff may, in leu of
such personal servies, soarit i 5 Y of Ehe arder by reristered or
cortifiod mail addresed to sach person at ki * st Enewn

address, ‘ X
@ e The court may, for good canse shown oo ex parte appli-
eation, authorize the plamt HY 1o tuke possession of the property

without serving a «opy of the order for possession upon a

{ z resord Gwner not aeeupying the propeety.
O;q{ﬁ Aosingle servies upon or wailing to one of several per-
sons having a common business or residence address is soffi-
aient, ’

(n) An order for mosgession made uader Szetlon

12539.02 shall be served on the record ownar and ocoupants,

if amy, within 10 days afier the making ol the order.

T D et e e RS e A

e,

j

_




§ 1269.0h

Corment,  Seetion 1258.Ck is derdlved fuo fornmer Section
12h3.5(c).. The requirenent that an offidovit be
filed concerning service by mail has been eliminated. Subdivision (g)
is a clarification of s sentence in the Pfirst paragraph of Section 1243.5(c).
The term "address" refers to a single residential vmit or place of business,
rather than to several. such units or lﬁlaces that nay happen to have the
same street oy poste-office"address.” For exaple, each apartrent is
regarded as having a separate address although the entire apartment house

nay have a single street address.
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§ 1269.05

1269,05, Deposit and possession on motion of certain defendants

1269.05. (a) If the preperty to be taken includes e dwelling
eontaining not more than (wo residential units and the dwelling or
one of its units is occuolied as his residence by a defendant, and if
the plaintiff has not deposited probable Just compensation in accordance
with Chapter 1 (commenciug with Section 1268.01), such defendant ray
move the court for an order determining the amount of such compeunsation
for the dwelling and so» much of the land upon which 1t is constructed
as mey be reguired for its convenient use and occupation. The notice
sf motisn shall specify the date on which the moving party desires the
deposit to be made. Such date shall not be earlier than 30 days after
the date noticed for the hearing of the motion gnd maﬁ be any later date.
Tae motion shall be heard and determined in the same manner as a motion
made to modify a deposit under Section 1268,03.

{b) The court shall mcke its order determining the probable just
compensation, If the plaintiff deposits the amount stated in the order
on or before the date specified by the muving party, (1) interest upon
that amount shall not accrue and (2) the plaintiff may, after making
thes deposit and upon ox parte application ©o the eourt, obtain an order
for possession tha£ authorizes the plainiiff to take possession of the
property 30 days after the date for the deposit specified by the moving
varty. If the deposit is not made on or before the date specified by
the moving party, the compensation awarded in the proceeding to the
moving party shall draw legal interest from that date,

{c) If the proceeding is abandoned Ey the plaintiff, the amount
of such interest may bé recovered as costs in the proceeding in the

manner provided for the recover;r of other costs and disbursements on

~55..
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§ 1269.0%
abandonment. If, in the proceeding, the cowrt or a jury verdict
eventually determines the compensation that would have been awarded
to the moving party, then such interest shall be computed on the
amount of such award, If nd such determnination is ever made, then
such interest shall be computed on the amount of probable just compensa-
tion as determined on the motion. The moving party shall be entitled
to the full amount of such interest without offset for rents or
other income received by him or the value of his continued possession
of the property.

(d) The filing of n motion pursuant to this section constitutes
a waiver by operation of law, conditioned upon subsequent deposit by
the plaintiff of the amount determined to be p: obable just compensation,
of all claims and defenses in favor of the moving party except his claim
for greater compensation. |

(e} A deposit made under this section may be withdrawn in

accordance with Sections 1268.05 and 1258 06.

Corment. Section 1269.05 is new. Except as provided in this section,
the depositing of probable just compensation pursuant to Chapter 1 §zommencing
with Section 1268.01) or the taking of possession pursuant to this chapter
is optisnal with the plaintiff. If a deposit is not made and possession is
not taken, a defendant is not eniitled 4o be paid urntil 30 days after final
judgment. Code of Civil Procedure Sections 1251 and 1268, Section 1269.05
makes available to homeowners a procedure by which probable just compensation
may be determined, deposited and withdrawn within a relatively brief period
after the beginning of the proceeding. For a comparable provision applicable

to all eminent domein proceedings, see PENN, EMINENT DOMAIN CODE § u407(p).




§ 1269.05

Although Section 1269.05 does not require the plaintiff to deposit
the amount determined, if no deposit is made interest on the eventual award
beging to accrue. See Section 1255b(a)(l). If the proceeding is abandoned
or dismisscd, the intzrest is computed on the amount determined by the court
to be probable just compensation, This section apart, interest would not
begin to accrue until entry of judgment, See Soction 1255b(a){1). Intersst
do2s not acerus on any amount deposited under this section if the deposit is
made on or before the date specified by the moving party. BSee Section
1255p(4) (2).

| Under subdivision (b) the timely making of a deposit under this section
entitles the pleintiff to an order for possession effective 30 davs after

the date for the making of the deposit specified in the notice of motion
served by the moving party.

The reference in subdivision {a) to the amount of land "reguired for
the convenient use and nccupation” of the dwelling is taken from Section
1183.1 of the Code of Civil Procedure which dsals with mechanic’s liens.

The limitation precludes application of this section to land being taken
and owned in common with the dwelling, but unnecessary t> the convenient

usz of the adwelling.

-5
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1269,06,

§ 1269.06

+

of properiy or rithdrawal of deo

1269.068. {a) If the plaintdl has deposited probable just
eInpensation purseant to Chapier 1 (commeneing with Seetion
1268.01}, possession of the property or property interest for
which the deposit was made may be taken in accordance with
this seetion at any time after each of the defendants entitled to
possession :

(1) Vacates the propoity ; or

{25 Withdraws any porlion of the deposit. -

(b} The plaintiff may apply ex parte io the court for an
order for possession, The eourt shall authorize the plaintiff to
take pussossick of the property if the court determines that the

plaintif has daposn;ed probable just eoinpensation pursgant to
Chapter 1 (commeneing with Section ]268531) and thet each
of the defeadants entitled to pomsesgion heve:

{1Y Vacated the property,on - -

{2) Withdrawn any portiore ofithe dapusit

(LJ The order for possession shail «

{1} Reelie that it has beon made rmder tiiis ‘:iﬂ,tlﬁﬂ

(2} Deseribe ihe property and the estate or interest to be
acquired, which deseription mav be by roferencs o the com-
plaint.

(2] Btate the date aficr which plaintiT is anthorized to take
pussession of the praperty. Ueless the plaintif reguests a later
date, suek date shall be the ecarliost date o which the plaintiff
woald be entitled to take possession of the property if serviee
were made nnder,Seetiay 1269.084 on the day the order ix made.

Bight of p»laintilf to tale posse si on after vacation
Q5

! ~(Subdivision (b) o™y
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Comment, Section 125G.00 is new, Chapiser 1 (commencirng with Section
1268.01) permits the pleiniil? Lo deposit probable Just compensation whether
or not 1t sbiains an ordsr for sossession. Thils seciion makes applicable
w0 withdrawal of a deposit made nrisr ta-judgmcnﬁ the snalogous rule that

applies when s deposii mads alter Jjudement is silihdrawm. Cf. People v,

Guiierrez, 207 Cal. App.2& 755, 24 Cal. Rotr. 7OL {1952). It also permits

che pleintiff to take possession of the property after it has been vacaied

by all the persons who are en@}ﬁled to poszessisn. Service of the order for
possession 1s required by subdivision (b} of Ssction 1259.0k. The time limits
Tor service of the arder for possession on the ré&ord oswner and secupants zre

the same as for an order for possession made wders Seection 1269.01.



3

120,07, Takinz possesuion Gows not waive »ighit of niocal

126507, The Pl does pot abandos or waive the right
w appead Teon the Judeepicnt in the proceeding nrm
a hew 1rial by uking possession of fhe properly porsuant to
this chaptor.

Sectiqn 12¢57.07 fs the same in schesfarier as Joreer

Seetion 31243.57fY, The larguare rns bees changed Yo preclide irmslied
walver ef_apﬁeal er rirnt 1o néw trial Ly tokine possesalon pursiani
Lo any order ottained under tnis hdvtes, inciading crdzrs vnder
Section 1269,05, Under section 1268,07, the deferdant 21se retrins

-~
e -

]

e hle rifat o zonpeal or o regussi a now trlsl upea e Lisue of
vensction aven inougt he withdrsws the deposit made oy ihe plaintifl,

Powever, sceh withcrawal docs walve a1l clzizs sng aelenses othzr than

the claln to compensztiong
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§ 1269.08

122,08, Court may enforce right to possession

1269.08. The court in which & proceeding in eminent domain is
brought has the power to:
(1) Determine the right to possession of the prcpérty, a8
between the plaintiff and the defendants, in accordance with Title
7.1 (commencing with Section 1268.01).
{2) Enforce any of its orderé;for possession by appropriate
process.
{3) Stay any sctions or proceedingé brought against the plaintiff
arising from possession of the property.
Comment. Section 1269.08 is new. The third subparsgraph 1s derived
from & sentence formerly contained in Code of Civil Procedure Section 1254.
In general, the section codifies judicial declsions which hold that after
an epinent domaln proceeding is begun the court in which that proceeding is
rending has the exclusive povwer to determine the respective rights of the
plaintiff and of the defendants to possession and to enforce its determination,

See Marblehead Land Co. v. Los fngeles County, 276 Fed. 305 (S,D, Cal. 1921};

Montgomery v. Tutt, 11 Cal. 15C (1858); Sullivan v. Superisr Court, 185

Cal, 133, 195 Pac. 161 (1921); Rafftery v. Kirlpatrick, 29 Cal. App.2d 503, 88

P.2d 147 (1938)(placing the plaintiff in possession); Neale v. Superior

Court, #7 Cal, 28, 18 Pac. 790 (1888); In re Bryan, 65 Cal. 375, 4 Pac. 304

{188Y4) (preventing the plaintiff from taking possession or restoring the
defendant to posseésion}. In addition to the writs of possession or writs
of assistance which the court may issue and enforce in exercise of 1ts
general jurisdiction (see the decisions cited §EE£E}’ orders for possession
contemplated by the section include those made under Chapter 2 {commencing

with Section 1269.01) of Title 7.1, Chapter 3 (commencing with Section

1270,01) of Title 7.1, and Section 12%- -.f Title 7,

-1~
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3 1270.01

Title 7ol=--Chapter 3

1270,01.

Crapter 3. Trosres AND TPOSRESRION AFFER Ju_nmu ENT

Deposit after judement

1270.01. {4} TE the plaintiff is not in possession of the
properiy o he taken, the plaintiff may, at any time after
entry of judgment, deposit for the defendants the amount of
the Judement topether with the interest then due therson, bt
a depostt may not be made ander this section after the judg-
ment enteredl has heen reversed, vacated, or sot aside and o
other judznient has been entered.,

(b} Upon making the depasit, the plaintiff shall serve a notice
that the deposit has been made on all of the other parties 1o the
'prm»eedinw determined by the judgment to have an interest
in the money deposited thereon. Serviee of the notice shall be
ade i the manner provided in Seetion 1270.03 for the service
of an order for possession. Serviee of an order for possession
under Scetion 12700 is sufficient complianee with this sub-
division.
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§ 1270.01

Cozment, This chapter relates to deposits that may be made and arders
f£ar paasassiom that ray be oblained nfter entry of the "interlscutory
judgment” in condernatisn. Tue procedures >f the chapler apply ndwlthatanding
*he pendancy of an appesl Trom the julgment or a motion to vacate or set
aside the judgnent. However, after the "interlocutory judgment” has been
reversed, vacated, or sot aside, deposit anft poegassion pracedures are -
governed by Chapter 1 (camencing with Sesetion 1268.01} and Chapter 2
(cormencing with Section 1269.01), rather than this chapter. See Sections

128,01 and 1269.01. The chapter supersedes  Torrer

Ssetion 1254 and eliminates whatever distinetion there may have been

between deposits made under Scetion 1252 and Seetion 1254, Under this
chapter, there is but one wniform ﬁost-judgment deposit procedure. As
to the distinction between the "judgnent" and the "final judgment” in

eminent domain proceedings, sce Section 1254.7 and Bellflower City

Sciool Dist. v. Stages, 52 Col.2d 278, 339 P.2a €48 (1959).

Subdivision {a) is similsr t> subdivision (a) of foruer
Section 1254, However, the deposit requirew nere is rerely
the amount of the judgnent and accruwed interest. The provision for an
additional sum t> securs payrient of further cxpensstion and costs is
eontained in S=ction 1270.04. In addition, the deposit ﬁay be made under
this section withaut regard o an order for possessim, This section thus
supersedes the deposit proccdurcs farmerly provided by Szetions 1252 and 1254,
Subdivision (b) iz new. In requiring that notice of the deposit be
given, it parallels Section 1268.02 which reguires that notice of a
pre~judgment deposit be sent to the parties having an interest in the
property £or which the deposit is made. Under Section 125k, the defendant
recelived notice that the deposii had been made only when served with an

order Tor possession, -63-



& 1270.02

1270,02, Order for possession

170.02. T the judgment determines that the plaintit? is
entitled {0 take the property and the plaintiff has made the
deposit provided in Section 1270.01, the eourt, upon ex parte
applieation of the pluintiff, shall authorize the plaintiff to
take powsession of the property pending eonclusion of the
Litigation. The eourt™s ordor shall state the date after which
the plaintifl is authovized 1o take possession of the property.
Unless the plaintiff requests a later date, such date shall be
10 Qays after flie date e order is wade,

Comment, OSecticn 127C.02 restates the substance of a portion

of subdivisicn (b) of former Section 120k,



F 170,03

1270.03 Service of order

127000, At Jeast 10 days prior to the date possession ig
fo be taken, the plaintiff shall serve a copy of the order for
possession upon the defeodants and their atiorneys, either per-
somzttly or by mail, A single service upon or mailing to one of
several persons having s common business or residence address
1w sufficient.

Comment. Sectlon 1270.03 is the same in substance as subdivision

{e) of former Section 125L. «ith respect tc the last santence, see tre

Corment to Sectiocn 1269.0hL.

~65-
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Inerease or decrease in amoumt of deposit

197004, At any time after the plaintiff has made a deposit
upon the jodgment pursuant to this chapier, the court may,
upor motivn of any defendant, order the plaintiff to deposit
such additional amount as the coart determines to be necessary
to secure payment of any forther compensation, eosts, or
interest that may be recovered in the procecding. After the
making of such an erder, the eourt rmay, on motien of any
party, order an inercaxe or a decrease in such additional
amoung. .
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Conment, Sectlon 1270.04 supersedes aubdivigicn (d) of forrer
Section 1254, For the parallel provision permiiiting increase
or dscrease in a deposit made prior to entry of judgment, see Section
1268,03, |

Decisions under Section 1% of Article I of the California Constitution
and Code of Civil Procedure Section 1254 have held that, where the plaintiff

has taken possession prior to Judgment, and judgment is entered for an

amount in excess of the amount deposited, the defendant 1ls entitled to have

the deposit incr=ased %o the amount of the judgment. B8See, G,H, Deacon Inv,

o, v. Buperior Court, 220 Cal, 392, 31 P.2d 372 (193&). That rule is

continued in existence, but the motion to obtain the increase is
made under Section 1268,03, rather than under this section.

The additional amount referred to in this seccion is the amount deter-
mined by the court to be necegsary, in addition ©o the amount of the judgment,
to secure payment of any further campenSation, costs, or interest that may

b2 recovered in the proceeding., Sce People v. Loop, 161 Cul. App.2d Lé6,

326 P.24 902 (;558);3 City of Los Angelz2s v, oiver, 110 Cal, 4pp.
ahf, ool Pre. TE0 {1930). Deposit of the am?unt of the judgment itself
is reguired by Sections 1270.01 and 1270,02,

Code of Civil Procedure Section 1254 was construed to make the
amount, if any, to be deposited in mddition to the judgment to be

discretionary with the trial court. Orange County Weter Dist, v, Benneti,

156 Cal. fpp.2d 45, 320 P.2d 536 (1958). Thls construction is comtinued

under this section.

-&F-
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§ 1770,05

Withdrawal of deposit

1270.05. (a) Bnbjeet to subdivisien (¢}, any defendant for
whom an amount has heen deposited upon the judyment, or
any defendant determined by the judgment to be entitled 1o
an amount deposited prior to entry of that judement, is en-
titled to demand and receive the an.onnt to which he is entitlfed
under the judwwent apon obiainiag an order from the eourt.
Upon application by such defeiadant, the court shali order that
soch montey bie pasd o him upon bis filing (1) 2 satisfaction of
the judgment or (2) a yeecipt fur the money and an abandon-
mwent of all claims and defewses exeept his elaim fo greater
sompensation.

(b} Upon objection to sneh withdrawal made by any party
to the proceeding, the conret, in its diseretion, may require the
defendant to file un undertalizng in the manner and upon the
conditions speeificd in Secuions 126503 and 1268.068 for with-
drawal of a deposit priordo judgment.

{e) Application for withdrawal after entry of judgment
shall be made under the provislons of Seetion 1265.04 if the
judmmuent has been reversed, veeated, or set aside and uo other
judgment has been entered. e

~58-
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Jumpent,  Section 1270.5 is based on subdivision (€) of fomer

Section 125%, For the bDarallel wrovisions for vishdrawal of

a deposit prior to judgment, see Sections 1268.05 and 1268,05.

Decisions under Section 14 of article I of the Califofnia Constitution

and Code of Civil Procedure Section 1254 held that, where a deposit was

made to obtain possession prior to Jjudgment, bhe asfandant wa# nonetheless

entitled to proceed under the provisions of Seciion 125L after the “ntry

of judgment. People v, Dittmer, 193 Cal. App.2d 681, 14 Cal. Rptr. 560

(1961). See also People v, Neicer, 55.Cal.2d 832, 361 p.24d 916 (1961)-

campare G.H. Deacon Inv, Co. V. Suserior Courb, 220 Jal. 392, 31 P.2d

372 (1934) (practice before any provision existéd for withdrawal of a
deposit made before judgment)., The languege of tmis section has been
changed to incorporate this construction. The section also has been
changed to permit the court to require security as a condition to with-
drawsl 1n gppropriate cases, |

Code of Civil Procedurs Section 125h was consirued to permit the
defendant to withdraw any amount paid into cowrt upon the. judgment,
vhether or not the plaintiff applied for or obtained an order

for posscssitn. peomlec v. Guticrres, 207 Crle 52,22 759,

24 €21, Botr. 701 (1962). Tuat ccnstre Jion is continued in
eifect. . Inferentially, S:ctiﬁn 1254 permitted withdpsual mly >f the .

amount deposited - upan the judgment and not the additional amount, if

any, deposited as segurity. See People v. Loop, 161 Cal. ipp.2d L6,
326 p.2d4 902 {1958). That construction also is contimed in éffect.

Trz reredy 2f o pacty entitled o an aount vpon o Judgment where
that arount has heen withdrawn priﬁr t> judgment by anosther party is set

forth in Seetion 1268.08, -69-
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1270.06, Revayment of amount of excess withdrawal

1270.06.  When money is withdrawn pursuant to this ¢hap-

ter, auy amount withdrawn by & parsou in excess of the amouni

¢ to which he is entitled us finally defermined in the proceeding
shall be paid without interost to the plaintiff er other party
euntjtled thereto, and the court siall enter the judgnent se-
cordingly.

Corment. Section 1270.06 is the same in substance as

subdivision (g) of former Section 125La



1270,C7« Taking possession does not waive right of aspaal

127007, The plaintiff decs not abandon or. waive the rirht
to appead from the judymeut orfFeuest 4 new trigl by deposit- .
ing the amount of the juduzment or taking possession pursuant
to this chapter.

Comment. Scotion 1270,07 is the same In scbstence ss supdivision

i.J

(e} of former Section 125hL. Under Section 7970.05, the defendant may

. 2ls0 reiain nis Tight to apgcal or to request az mew itrisl uuon the
issue of convensation only even though he withdraws the deposit, This

way be accomslished hy iilinz o receipt and waiver of all ¢laims and

defenses except the ¢lais to ;reater cowmpensation. I, People v.

C Cutisrrez, 207 Cal. App.?d 759, 2L Cal, Eptr. 781 {1962).

~Tl-
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1270.C6. Devosit in Staie Tressury unless olnerwissc reguired

1270.08. Moncy depositad as provided in this chapter shall
be deposited in aeeordincee with Section 1268.10 and the provi-
sions of that section are applicable to the money so deposited.

Conment, Section 1270,008, which incorporztes Oy raisrence
Section 126,10, supsroedes the Ilrst thrce sentences of suie

of forier 3ection 12GlL.



16025, Condemns tion Depcsits Fund

e
&

3 Carticle B {smnnaceeine with Scection W) W
addled o Chapter 2 of Purl 2 of $ivision 4 of Pitle 2 of the
Goveranrent Code, to med

Artlede B Condemiatian Dopasits Pand

16425, The Condemuution Depodts Busd b the Swte
Treasuey Gy confinmed in oxistenes Fiie fund consistx of ai?
ey tepusited in the State Trosury under Title 7.3 {eour-
meneing with Seetion 1268013 of Part 3 of the Code of Civil
Procedure and all interest carned or sther invrement derived
from s investmeont, The Stute Fropomree shall receive all
surh moneys, duiy receipt fur, awal safely keep the same in the
Fimed, wnd for wich duty be iv Bakls upos Bis offivial bond,

Comrent, Sections 18L25elEL?7 reslate the sultstianee.
‘ et et s oy

. . . . -, . - ' ¥ :- } e - Xl - = r - B
of subdivisice (%) ana all of supddwisions (i) and {J} of

s

125k.
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164260

§ 16426 {Coverrment Code)

Investment of fund

16426, (a) Menrey in the Condemnation Deposits Fund may
be invested and reinvested in any securities described in See-
tion 16430 of the Government Code or deposited in banks as
provided in Chapter 4 {eommencing with Section 16500) of
Part 2 of Divigiou 4 of Title 2 of the Government Code.

(b} The Pooled Moncy Investment Board shall designate
at loast onece 2 month the amount of money available in the
fund for investment in securities or deposit in hank aecounts,
and the type of inveriment or depoxit and shall so arrange
the investment or deposit program that funds will be avail-
able for the immediate payment of sny ecom order or de-
eree, Tmmediately after such desipoation the Siate Tressurer
ghall invest or make deposits in bank zeeounts in actordanee
with the designations. For the purposes of this subdivigion, 2
written determination signed by a majority of the members
of the Pouled Monev Investment Board shall he deemed to be
the determination of the board. Members may aunthorize depu-
ties to act for them for ithe purpose of making determinations
under this seetion.

Comment, See the Comment to section 16429,

-7l



8 14,27 (Government Code)

16427, Avnortienment and disbursement of fund

16427, Interest earned and other increment derived from
investments or deposits made pursuant to this article, after
deposit of money in the State Treasury, shall be deposited
in the Condemmation Deposits Fund, After first deducting
therefrom expenses ineurred hy the State Treasurer in taking
and making delivery of bonds or other seeuritiea under this
artiele, the State Controller shall apportion ag of June 30th
and Tecemher 31st of each year the remainder of such inter-
est earned or incrcment derived and deposited in the fund
dmring the six ealendar months ending with such dates. There
shall be apportioned and paid to each plainiiff having a de-
posit in the fand during the siv-month period for which sn
apportionment is made, an amonnt directly proportionate to
the total deposifs in the fund and the length of time such de-
posite remained therein. The State Treasurer shall pay out the
money deposited by a plaintift in such manner and at such
times as the court or a ndge thereof may, by order or decree,
direct. ' o

Conmgnts  See the Comment to Section 16125,
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of the
commencemnent
af the

3 38{]9{] {Government Code)

Covernment, Lode 8 33090 {zmended)

sﬁéﬁﬁ]i :33{}{}(1 of ti’n‘} G{n,'{\_minent Cﬂde is )
amenderd to read : : :

8050, -The%%mmwmma
%J&eemw%v#ﬂﬁ%:%mw&m-»i%weﬂyﬁﬂm
ket and the biin of dirmaes 1o propesty web taken bub ine
Fwionsdy effeeted: dale of vuluaion in eroceedings uwder
This article shall be determived in wecordance with Sechion
12154 of the Code of Ciml Procedure. In cases in which
corapensation ¥2 ascerfoined by referces apposnied pursuant
10 this article, the daie of the filing of their report with the
court shafl be decied the dalcMF tricl for the purpose of de-

N

Comrent, This secticn of mc>ark end Plgifg:ound det of 1509
Rl 2
Lovernment Code Sectinns 38000-307132) was enacced in 1913 [Stats,
1513, Cne 246, p. LLT, E 3js Il hes not heen amerded previcusly to
cenform o the vorioas cran ;«h. thot agve been reds over ke vesds in
the fode of Cfivil Procednre, The section is arendad to coniorm, as

. b it Dan o _ ' of
near gs may be, Lo the Jode oFf il Froe. ure,  See new Cous o
1

fvil Procedure Seetion 12L9a.

N i
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§ 20091 {Government Code)

M Sretion 34 of The Governtnent Cors by aumended
Lo roadl:

38!}.3] Improvements placed wpon the preperty afler .
dmmmﬁwm%mmﬁﬁw . ;
topiion the service of stuimens shall not be inehaded in the %
assessmnont of compeisation or damages. '

Corentde  This section of the Porks and Playprounds Aot of 1509
4 o s - V X
{Governzent Cods Sections 3L000-38213) was ensced in 1513 (Stats. 1913, ' 1

Che 2L6, po 'hl?, B 3). With respsct to the construciion of +his secticon

and related sections, see City of los Angales V. Classell, 203 Cal. Lk,

C 262 Face LC8YH (1928, The section is axended *: conform to lode of Ciwvil

. Proecedure Section 124%9.1 wal r;h srovides that improvements placed upon tas

property after the service of swumons shzll not e included in the assesssent

compensatisn or damaiese

1y

o

e o )
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»
,i }

B 1903 {strscts and Mighways Code)

Strests and Highways Code 8 L203 (smended)

@ Sc A I Seutmn 4203 of the Streeu and }Ilghuays Code
18 amended to read:

4208 Por the privpese eﬁ sssesging the compenestion aad

the #pht theeett sbrdl be deemed to bove asevaed

© ab the date of the isiuance of snmmons tnd the netanl wulne
#5 that dute shuit be the meniure of eompersation for ull
propurty to be aciially tnken; shd alse the bads of dutuges
0 property nut ut-hw-'ﬁ-s— tudien bid jiaioundy affected; i afl
ennen wheve sieh dumnmes av aflowed by the provisions of
&mmﬁ#h&umam&h&n&s&%h&%i&vﬂuﬂu
not mbde within one year efter the date of the Lowanes of the

. SUREIONE B the aetien; the sight 1o sompematon od dan

thM&MW%%%#%W
ing of the motion t wt the aetion for triel; and the astunl
mammm&mmemmm '
Iutoin of dannges.

. TAe date of vaimm gm ' pmcacdmgs under Ckapters 7
feommencing with -Secitnn 4183) through 10 (tommoncing . _
with Section 4255} of this part sholl be ‘determined in ac- —
cordamcs with Section 13498 of the Code of Civil Procedure. the comeneement
In. cases in which compensalion i oscertommed by rofirees.
eppointed pursuant lo ths chapler, the dole of The filing of
their repork with the court shall be deened the Jole o] brial
for the purposs of delersmining the daie of mkmiwn

Caxment. This section of the uirect Upening Act of 1903

.'(Stre_ets and Highways Code Sactions 00 ~4143) derives from an

enactment of 1909 (Suats. 1905, Ch. S04, p. 1038, § 5). The
section s invended o aceord, as mear as may bhe, with provisions
of Code 5T Civil Procodure Scotion LEhdn Lnot specifly the-late of

valuaticn Tor canﬁanmﬁ:;‘-;:n- proceedirgs rene ;'Lly. See fity of Ios

Angeles . Gliver, 1O Cal. Apo. 255, 23 Pae. 268 {1989); City of

-—.

Los Anceles v. Zﬂ'.,rrlu, CTh Cal. Eap. 273, 281 Pac. O {1925). The
zection Ig amended o3 zgcord with Oode 3F CIvil I Progedure Section

1249z,




)

3 20l {Streeis and Highways Code)

Sireets and Tignways Code § 120k (?;fv&nded}

N Baclion 4204 of the ’ntreets and H:.ghwayq
Tode 1% anended to read: -

4204, No Smprovements iaced up-:m the prupcny Fro-
paged 6 be talen; snbseqneut to the dete #b which she vight
te eompensibion wad demmges bRs seesved: sorpice of swm-
mons shall be incuded in the assessment of compensation or
dams{ves

Comment, This section oo the Street Opening Act of 1903 {Streets
and Highways Code Seciions »000-Lhh3) is amended to conform to Code of
Civil Procedure Section 1249.1 waich provides that improvements placed

upon the property afier the zervice of sumnone s‘f-.ali not be included In

the assessment of cmménsa‘::ion or damoges.




