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lfLOtlOrandum 67-35 

Subject: 1967 Legislative Pro:;rm;; 

The attached gold st"""t ~s a progress r3por'c on our 1967 legislative 

program. The following matt3rs require Commission attention at this time. 

Sonate Bill No. 247 (General ~Tidence Revision) 

This bill was approved by the Assembly JUQiciary Committee but was 

referred bac·, to tho Committee because of objections to Section 646 which 

deals with res ipsa loquitur. 

The objection is that tho section does not spell out that the inference 

rCLJains after the pres·'Clption Qisappears. Assorlbl;yman Bear and I have 

( 
prepared a revision of Section 646 .,hich is at-i;achc;0. as Exhibit I. I see 

no objections to substituting this for Section 61,6 in the bill, but I would 

like the Commission to revie" the provision before the bill is amended. A 

substantial number of other persons are revi,ming this draft. 

Senate Bill No. 249 (Commercial Code Revision) 

By the time of the meet in", I assume that this bill will have passed 

thu Senate. The anendments that "ere made in the Senate did not include 

one subdivision that was approved by the Cor:unission at the last meeting. 

;..)0 proposed to add a sucdivision to Section 1202 stating that the provisions 

of that section were subject to variance by agreeoent of the parties. No 

such provision is needeQ ~~d} if one were included, I aJ!l sure that the 

Per~anent Drafting COL1J!1ittee would object to the revision. Commercial Code 

Section 1102 provides in part: "The effect of provisions of this code may 

be varied by agreement, except as otherwise provided in this code and 

except that the obligaticns of good faith, diligence, reasonableness and 
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carC' prC'scc-i bed by this code may not be disclaimed by agreenc,nt but the 

parties nay by agreement dotermine the standarcls by -,rhich the performance 

of such obligations is to be ,.leasured if sucl: s-i;andards are not manifestly 

unreasonable. 11 The Permanent .crafting Co:rrtrilittcc h0.8 objected to revisions 

of the Uniforn Code "!Qde by sm.i" states that cdcl. "unless otherwise agreed" 

to particular sections of the code. We should have a draft of the bill as 

it passed the Senate ir. time for our meeting. 

Senate Bill No. 251 (Unincorporated Associations) 

I have agreed to make the amendments set ouc in Exhibit II to this bill. 

The amendments make no change in substance, but I '{QuId like the C=ission 

to review the anendments before they are made. Attached is a copy of the 

latest version of the bill. 

~enate Bill No. 254 (Goed Faith IrJprovers) 

We have reset this bill for hearing on JunL' 12. We do not plan to 

l;oake an,. anendnents prior to the hearing. One prcblcr.l with the bill is the 

provision that makes a person >rho believes that he has a long term lease 9. 

good faith inprovcr. This has caused scrJe confusion, but I :dcubt that the 

climir.ation of this provision ,rould i1:lprove the che.nccs for passage. 

Rcspcctfull,. submitted, 

John H. DeMoully 
Ex c c ut i vc Se cretary 
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PROGRESS REPORT ON 1967 LEGISLP.TIVE PROGRAM 

Hay 22, 1967 

All bills have passed Senate except SB 249 which has been appr·:Jved by 
Senate Judiciary C:Jl$1ittee and will be v:>ted :>n this week in the Senate. 
(The C:>mmissi:>n killed SB 531 ar:d an amendment t:> SB 251 takes care 8f 
the pr::>blem that caused us t:> draft SB 531.) 

Signed by G:Jvern:>r 

SB 250 (additur) 

Passed by Assembly 

SCR 13 (c:>ntinues 8ur auth8rity t8 study t:>pics) 

SE 248 (Agricultural C8de Revisions) 

T:l be Heard by Assenbly Judiciary C:Jmr.littee 

SB 244 (Vehicle C:Jde Revisi:Jns ) 

SB 245 (Personal injury damages) 

SB 246 (Pers:Jnal injury damages) 

June 12 hearing 

June 12 hearing 

June 12 hearing 

SB 247 (General Evidence Rec8r~endation) Set for hearing on June 12. (This 
bill was rep8rted "do pass" by Assembly Judiciary C:JllImittee. It advanced. 
t:J third reading in Assembly. Vari8us Assemblymen :>bjected that the res 
ipsa 18quitur secti:Jn did n8t clearly pr:Jvide that the inference remained 
after the presumpti:Jn disappeared. The bill has been referred back t8 
the Senate Judiciary COT.mittee. We are hopeful that the pr:Jblen can be 
res81ved by writing some of the material in the c8mment into the statute. 
We will c8nsider a prop8sed ar:Jendment at our June 2-3 meeting. It 
appears, h8wever, that various nembers :If the As sembly wh8 are intere sted 
in the bill will have their 8Wll amendment.) 

SE 249 (C8mmercial Code Revisi:>ns) -- Approved by Senate Judiciary Comnittee; 
passage by Senate expected this week. Not yet set for hearing in Assembly. 

SE 251 (Unincorporated ass:lciations) -- Set for hearing on June 12. We have 
agreed to make a clarifying amendment in the Assembly t:l satisfy the 
Lab:>r Unions. The substance of the amendment has been agreed up:ln. We 
will have it available f:>r consideration at the meeting on June 2-3. 

SB 252 (Leases) -- Approved by Assenbly Judiciary Comnittee; n:Jw :In the 
inactive file. We will consider what should be d:lne with this bill at 
our June 2-3 meeting. 

SB 253 (exchange of valwltion data) -- We will work on this bill at our June 
2-3 neeting. Not yet set for hearing. 

SE 254 (g88d faith impr8ver) -- Set f8r hearing 8n June 12. 
As senbly Judiciary C8D!;li ttee, pas sea. Assembly, pas sage 
bill referred back t:J Assembly JU(1 c,iary C8mni ttee.) 

(Appr:Jved by 
rec:msidered, 
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EXHIBIT I 

(a) The judicial doctrine of res ipsa loquitur is a 
presumption affecting the burden of producing evidence. 
Unless the defendant has produced such conclusive evidence 
that the inference of negligence is dispelled as a matter 
of law, the facts giving rise to the doctrine of res ipsa 
loquitur will support an inference of negligence even after 
its presumptive effect has disappeared. 

(b) If the defendant against whom the res ipsa loquitur 
presumpt.ion operates introduces evidence which would support a 
finding that he was not negligent, the court may, and upon request 
shall, instruct the jury that: t.he facts that give rise to the 
doctrine of res ipsa loquitur are themselves evidence of the 
defendant's negligence from which the jury may infer that the 
defendant failed to exercise due care and that if such facts 
are found or established the jury may infer that negligence on 
the part of the defendant was a proximate Cause of the accident. 
The instruction should rr.ake it clear, however, that the jury 
should draw the inference and find for the plaintiff only if, 
after weighing the circumstantial evid,=n::e of negligence together 
with all of the other evidence in the case, it believes that it 
is more likely than not that the accident was caused by the 
defendant's negligence. 
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100m:> 67-35 EXHIBIT II 

AMENDMENTS TO SENATE BILL NO. 251 AS AMENDED IN SENATE 

ON MAY 2, 1967 

AMENDMENT NO. 1 

On page 4 of the printed bill as amended in Senate on May 2, 1967, 

line 5, after "Code):" insert: 

whether or not the unincorporated association has designated an agent for 

service of process as provided in Section 24003 of the Corporations Code, 

AMENDMENT NO. 2 

On page 4, line 12, after "person" insert: 

, if any, 

AMENIMENT NO. 3 

On page 6, line 4, after "24001." insert: 

(a) 

AMENDMENT No.4 

On page 6, line 5, strike out "for its act or ommission" and insert: 

to a person who is not a member of the association for an act or omission 

of the association 

AMENDMENT NO. 5 

On page 6, line 7, strike out "Noth-" 

AMENDMENT NO. 6 

On page 6, strike out lines 8, 9, and 10, and insert: 

(b) Nothing in this section in any way affects the rules of law 

which determine the liability between an association and a member of the 

association. 


