#53 5/4/67
Memorandum 67-36
Subjeet: Study 63 ~ Evidence Code (Commercial, Code Revisions)
I would ilike to suggest several revisions of the legislatisn conteined
in the Cormission's recommendation relating to the Commerclal Code., A
copy of this recommendation iz attached.

Sectisn 102

This section is not tsehnically ccrﬁect. Literally, the section makes
& document admissible merely because it is in due farm and purports to be a
certain type of document, The document shoul;i be admlssidble onl:,r if it is
found to be such a document. The language concerning the dosoument being in
due form and purporting to be a particular dscument goes to the foundation
that gives rise to the presumption of authenticlity and genuineness. This is
8 very technical point, but I believe that the sectlon should be revised as
set out in Exhiblit I attached if it 1s to be tachnieelly correct,

Section 4103

I have given further thought %2 this sectisn, T Aoubt that we carry
out the intent of the Commercial Code drafters if the bank is not entitled
tc an instruction concerning the presumption in a case whers the party

agalnst whom the presumption operates already has ths burden of proof, In

other words, the bank should be entitled to5 an Instruction thet the presumption

can be rebutted only by proof that the standard gstablished by clearinghouse
rules and the like or by gensral banking usage is the exercige of ordinary
care unless the party against whom the presumption operates establishes that

such rules or usage 1s manifeatly unreasonable,

“le




()

Hence, I suggest that an additional sentence be added to subdiwvision
(3) to read:

This presumption may be rebutted only by proof that the standards

egtablished by clearinghouse rules and the like or the general

banking usage are manifestly unreasonable,

I have taken the phrase "manifestly unreasonable" from subdivision (1)
of Section 4103. Note that subdivision (2) provides that clearinghouse
rules and the like have the effect of agreements under subdivision {(1).
guch agreements establish the standards by which the responsibility of the
bank is measured unless the rules are manifestly unreasongble., Thus, use
of this phrase in subdivision (3) will avoid any inconsistency with sub-
divisions (1} and {2) so far as clearinghouse rules and the like are
concerned.

In this connection, it should be noted that the officisl Commercial
Code comment to Section 4103 states that “the prima facie rule [subdivision
(3)] does, however, impose on the party contesting the  standards to
establish that they are unreasonable, arbitrary or unfalr," I suggest
that "manifestly unreasonable” be used instead of "unreasonable, arbitrary
or unfair" in order to make subdivision {3) consistent with subdivisions
(1) ana (2).

The revised section and revised comment is set out as Exhibit II:

Respectfully submitted,

John H. DeMoully
Executive Secretary




Memo 67=36 EXHIBIT I

Saction 1202 {omended)
’ Becmon 1. Section 1202 of the Commercial Code is
amended to read: .
1202, (1) A desamsii-ia-due-omrpunporting-to-be-a-bill
of lading, policy or certificate of Insurance, official weigher's
or inspector’s eertificate, comsular invoice, or any other doe-
ument suthorized or required by the contract to be issuved by
a third party skall be peima facie evidenes iy admispible ar
evidencs of the facts staied in the document by ihe third parfy
1 any aelion arinng owié of the condract which authorized or
regusred the document.
. (2} In ony ackion arising oul of the conirael which author-
seed or regwired the document referred to n subdivieion (1) :
{a) of Ha o authentieity amd penuinences
iz presumed to be outhentic and genwine. This presumplion iz
o presumplion affecting the burden of producing evidemce.
{b} Unless the contract otherwise provides, sf ihe document
2 found Iv be awihentic and gewuine, end of the facts stated
in the document by the third party are presumed to be true,
This presumpiion &3 a presumphion offecting the durden of
proof. N
Comment, Bection 1202 bas been revised to indicate that it applies
only in an sction sriging out of the eontract which anthorized or
required the docament referred to in thé section. ‘This revision iz eon-
gistent with the intent of the drafiers of the Uniform Commereial Code,
UxirorM Commercray, Copx § 1.202 Comment 2 (““This section is
coneerned only with documents which have beex given a preferred
status by the parties themselves who have required their procurement
in the agreement and for this resson the applicability of the section
is limited to aectionz grising out of the contract which authorized or
required the document.’”),

Paragraph (a) of subdivision (2} classifies the presmmption of
suthenticity and genuineness as a presumption affecting the burden of
producing evidence. Under Evidence Code Section 604, a presamption
affecting the burden of producing evidence reguires the trier of faet
to assume the existence of the presumed fact nnless and until evidence
ie introdnced which would support a finding of its nonexistence, in
which ease the trier of fact shsll determine the existence or nonexis-
tence of the presumed fact from the evidence and without regard to the
presumption. If contrary evidence is introduced, the presumption is
gone from the case and the irier of fact must weigh the inferénces
arising from the faets that gave rise to the presumption against the
contrary evidence and resolve the conflict. See Evidenee Code Section
604 and the Comment to that section. . ‘

Paragraph (b} of subdivision (2} elassifies the presumption as 1o
the truth of the matters stated in the document by the third party as
& presamption affecting the burden of proof. Under Evidenece Code
Bection 608, the effest of this classification is to require the party
against whom the presumption operates to prove by a preponderance
of the evidence that the facts recited in the awthenticated doeument
are not true, See Evidence Code Section 606 and the Comment thereto.

(deletion)
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Memo 67-36 EXHIBIT II

303 (omended) : .
.tosr:f'dsi. Section 4103 of the Commercial Code is amended
- 4108, (1) The effect of the provisions of this division maj
be veried by agreement except that no agreement can diselaim
a bank’s responsibility for its own lack of good faith or fail-
ure to exercise ordinary care or can limit the measure of dam-
~ages for such lack or failare; but the parties may by agree.
- ment determine the standards by which snch responsibility ia
: tc;ll;e measured if such standards are not manifestly unreason-
. gble - . . ‘ ‘ .
. (2) Federal Reserve regulations and operating letters, clear-
inghouse rules, and the like, have the effect of agreements
under subdivimon (1), whether or not specifically assented to
by all parties intereated in items handied.

(3} Action or nonacticn approved by this division or pur-

-+ - mant t0 Federal Reserve regulations or operating letters con-
oo npeeiflh;natrmtionf .fm}.‘y tion m‘“‘ o
- of ; proof of action or n consistent
- with clearingheuse rnles and the like or with & general bank-
-ing usage not disapproved by this division; prime desie eon-
utituten eotudlishes o rebuiiabls presumplion of the ex of
ordinary care. This plion 12 a prasumplion effecling -

the burden of proof. e +

{4) The specifieation or approval of certain procedires by
this division does not eonstitwte disapproval ofﬂ&§m
dures whish may be reasonable under the circumstances.

{5} The measure of damages for failure to exercise ordi-
mryuminhandﬁnganitemistheammntoftheifemre-
duced by sn amount which could not have hean real by
the use of ordinary care, and where there is had faith it in-
cludes other damages, if any, suffered by the party g8 & proxi-
mate consequenes.

Comment, Sabdivigion (3) of Section 4103 kas been revized to make
it clear that this subdivigion establishes a rebuttable presumiption af-
fecting the burden of proof. Under Evidenee Code Section 608, a
presmmption affesting the -burden of proof imposes wpon thd party
sgeinst whom it operates the burden of proving by a preponderance
of the evidence that the presuned fact is not true. See EvipENce Cops
§ 606 and the Comment thersto. Thus, under Commereinl Code Section

4108, if a bank proves that it acted in sceordsnce with clearinghouse

rules or with a general banking usage not disspproved by the Com-
mereial Code, the party ssserting that the bank failed o éxercise
ordingry care has the burden of proving that the stenderds
established by the rules or ussge are manifestly
mreasonable. The substituition of language expressly
aoresting a presumption for the Uniform Code phrase
"priva facie constitutes” will make clear the intent
af the drafters of the Uniform Code. Uniform Com-
mercial Code § 4-103 Comment & ("The prima tcie rule
does, however, impose on the party contesting
standards to estadblish that they ere unreas ’
arbitrary or wnfair.").

Of course, if the party saserting that the bank aeted without exer-
cising ordinary eare aiready has the burden of proof on that issue, the
presumption can have no effect on the case and no instruction in regard
to the preaumption should be given. Sece the Comment to Evidence Code
Section 606. But even though the presumption can have no effect in
such a cass, dvidenes of the bank’s eomplisnce with onse
rules or genersl banking usage may nevertheless be considered on the
question whether the bank exercived due care.

delated




