#36 8/30/67
Memorandum &7-50
Subject: Study 36 - Condemnation Iaw and Procedure (Recovery of
Condemnee’s Expenses on Abandorment )

The attached recommendation is presented for your approvel prior
to printing. The recommendation ineludes various revisions suggested
by the Commiseioners who reviewed it before it was set in type. This
recomrendation wili be inclﬁded as an appendix to our Annual Report
for 1967.

The substance of this recommendation was included in the tenta-
tive recommendation on possession prior to final judgment and related
problems which we distributed for comment to interested persons. The
substance of the recommendation was approved when those comments were
considered. Nevertheleas, we have distributed the attached reccumenda~
tion for comment and we hope to have those comments for your considera-
tion at the September meeting.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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NOTE

This recommendation includes an explanatory Comment 1o each
section of the recommended legislation. The Comments are written
"e8 if the legislation were enacted, They are cast in this form
beeanse their primary porpose is to undertake to explain the law
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[To be printed on Connnissior_x letterhead as of
September 22, 1967]

Po Mip BEXCMIENCT, RONALD RRAGAN
Governor of California and
THE TEGIELATURE OF CALIFORNTA

The Californla Law Revision Commission was directad by Resolution Chapber 130
of the Statutes of 1385 to study condemnition lew and procedure '
"The Compission rubmits herewith i{a recommendation on one upeet of this mibiect
that appears to be In need of immediate attention—rocovery of the condsmnas's
axpenssés on abandonment of an eminsnt domaln proceeding. In 1261, the Lagisiature

enacted leginlation recommended by the Commisston that provided an equitable role

for Setermining when an emlinent domain procesding may or may not be abzadoned, -
but thet resommendation and legislation wére not directed to the mubijest of thh
recommendation. See Rscommendation and Htudy Releting to Taking Possession and .
Passage of Tiils in Kmineat Domain Proceedings, § Cal. Law RevisioN COMM'N,
.R=r, Rpc. & Syunres at B-1 (1941) and Czl. Stats. 1962, Ch. 18138, p. 34458,

For the research atudy upon which this recommendation 1s bsted. see 'Taylor,
Poaseerion Prior to Final Judgment in Californic Condemnation Procedure, T HaNTA
Crana Lawree 37, 28101 (1068), reprinted In the Comurolasion’s Tewiative Recom-

)

Probleme (September 1987),

Respectfally submitted, .
RICRARD H. ERATINGE
Chalrman

mendadion and o Study Relating to Possesrion Prior to Pingl Judamt aad Ratoted -




RECOMMENDATION
OF THE .
CALIFORNIA LAW REVISION COMMISSION

_ ;efufing fo E
Recovery of Condemnee’s Expenses on Abandonment
 of an Eminent Domain Proceeding

Seetion 1255a of the Code of Civil Procedure permits the eo!gﬂemnor .

~ to abandon ap eminent domain proceeding at any time after the filing
of the complaint and hefore the expiration of 30 days after final -judg-
ment. The section provides, however, that upon motion of the condemnee.
the eourt may set aside sneh an abandonrient iff it determines ““that
the position of the moving party has been substantiaily changed to his
detriment in justifiable reliance npon the proceeding and such party
cannot be restored to gubstantially the same pogition as if the proceeding
Bad not been commenced.®’

Section 12554 also includes 2 provision that permits the condemnee
0 recover certain expenses upon abandonment:

(e} Upon the denisl of a motion to set aside such abandonment
or, if no such motion is filed, npen the expiration of the time for
filing sueh a motion, on motion of any party, a judgment shall be

entered dismissing the proceeding and swarding the defendants

their coste and dishbursements, which shall include all necesgary
expenses ineurred in preparing for trial and during trial and
reasonabléattorney fees. These costs and disbursements, meluding
expenses and attorney fees may be olaimed in and by a eost hill,
1o be prepared, served, filed and taxed as ip civil actions; provided,
howaver, that upon judgment of dismissal on wotion of plaintiff,
defendants, and eaeh of them, msy file a cost bill within 30 days
after notice of entry of such judgment; that said costs and dis-
bursements shali not inelnde expenses inecurred in preparing for
trial where the action is dismissed 40 days or more prior to the
time set for the pretrial eonference in the action or, if no pretrial
conference is sef, the time set for the trial of the action.

The general purpose of this provigion is to reimburse the rondemnes -

for the expenses he necessarily ineurs by reason of the condemmor's
failure to carry the eminent domain proseeding through to s con-
clusion.! Tt has been held that remsonable attormey’s fees may be re-

1 8ea Peeific Tel. & Tel. Co. v, Monolith Portland Cement Co., 234 Cal. App.2d 832,
44 Cat, R&n‘. 410 (1965 ; Oak Grove Schoo! st v, City Title Ius o, 1T
Cel App.2d 678, 82 Cal. Rpir. 2B% (1368} . County of Kern v. Galatas, 200
Cal. App.2d 333, 19 Cal Rptr. 348 (19623, For & summary of California de-
cigions, see Aunot, 52 AL R. 24 8356, 377 (1982).

¥f the troceeding e carried througk to its conclusion, attorney, appraissl, and |

" expert witneas feen atenot tecoverable. City of Los Angeles v. Viekers, 81 Cal
App. T8T, 264 Par. 887 (1927) ; Pacific Gas & Blee. Co. v. Chubb. 24 Cal. A
141 Pae. 38 (1914). Bea alse Frustuck v. City of Fairfax, 28) Cal App
£12, 41 Cal. Ryte. 56 (19643, -
covered regardlens of when the proceeding is dismissed but that ne
other expense incurred in preparing for trial may be recovered if the
proceeding is digmissed 40 days or mors prior to the day set for the
pretrial conference or, if no pretrial conference is set, the day set for
the trial? : ’

% La MNesa-Spring V:aﬂey Behool Dist, v, (dauka, 57 Cal.2d 19 Cal. Rpte. 479,
309 P.Zdﬂ'? {1962). . 3,

b




M.

Ser:%irm 1265z itself states the explicit poliey that abandonment

should net be permitted if the condemnes “cannot be restored to sub-

stantially the same position as if the proceeding had not been com.
meneced.”’ Tet, the 40-day restriction on recovery of fees for the services
of appraisers and other experts and other expenses of preparing for
trial may preclade the condemnee from recovering a substantial portion
of the expenses he neeessarily incurred as a result of the proeeeding,
The 40-day restriction upon *‘expenses incurred in preparing for trial"’
was incinded in Section 12552 when that section was added in 1911 to
assure the condemnee that his costs, fees, and expenses wonld he de-
frayed upon abandonment of the proceeding.?® The apparent purppse

3 See Cal. Stats. 1511, Ch. W8, § 1, p. 377,

of imposing the restrietion was to prevent recoupment of expenses
needlessly neurred in view of the early dismissal, bat it is far from

. elear that the restriction was intended to apply fo fees reasonably

incurred for the serviees of appraisers and other experts® In any

4 For the probahle sonrce of Section 12652 and e statement of the law re it existed
hefore ensctment of that sectiop, see Southern Pae. R.E. v. Reie Eatate Co., 15
Cal, App. 2185, 114 Pac, 808 (1911).

event, the courts in applying Section 12582 have imposed 2 requirement

that, to be recoverable, any fees, dishursements, or expenses must be
incurred reesonably.® To effectuate the salntary poliey of restoring

& Bee Californie Ynterstate Tel. Co. v. Preacatt, 228 Cal. App.2d 408, 39 Cel. Rpir.
472 (1964) ; Decoto School Dist, v, M. & §, Title Co,, 525 Cal. App.2d 310, 37
Cal. Rytr. 225 (1064).

the condemnee ‘“to substantially the same position as if the proceeding

had not been eommenced,’” the Commission recommends that the 40-

day limitation be deleted, That arbitrary limitation should be replaced
by & general requirernent thai, to be recoverable, any expense must be
reasonably and netessarily ineurred. ’

The Commission further recommends that Section 1255a be amended
to codify what appears to be the tale under existing law that the
eondemnee s recoverable eosts and disbursersents upen abandonment of
the proceeding include reasonable aftorney’s fees, appralsal fees, and
fess for the services of other experis where sueh fees were actually
ineurred and were.reasonably necessary to protect the defendant’s in-
terests in the proceeding, whether such fees were incurred for services
rendered before ov ofter the proceeding was commenced® This rule
8 La Mesa-Spring Velley Schoo! Dist. v. Qtsuke, 57 Cal2d 805, 19 Cal. Rpte. 479,

385 P24 7 (1862 (attormey’s fee}: Pert Ban Luis Harbor Ilist. v. Port San
_ %uie; Transp. Co., 213 Cal. App.2d 859, 29 Cal. Rptr. 138 (1963) (engineers'
EoR ).

reeogunizes that the attorney may render substantial serivees in pro.
tecting his elient’s interests in the proceeding even hefore the com.
plaint is filed, ¥n the leading decision, Za Mesa-Spring Veiley Scheol
Dist. v. Ofsuka,’ the California Supreme Court reascned as follows:

757 Cal2a 809, 817-318, 18 Csl. Rptr. 479, 434, 360 P.2d 7, 12-13 (1962,

Eminent domain, so far as the defendant is eoncernedyis not based

wpon any aetivity on his part. There is no voluntary element in

sach an action. When the public ageney announces its intention to .

take his property, it is telling the owner that he must seli hisg
property whether he wants to or not . . . Faced with sueh a
threat, any reasonably prudent property owner would retan an
attorney to protect his interests, even before the filing of suit. The
careful lawyer, to adequately represent his client m this stage of
pegotiations, will perform many services which will be helpful

and necessary if a eamplaint is filed end the case goes to trial. The -

condemnation defense lawyer, for both trial and pretrial negotia-
tions, must aecquire a working knowledge not mﬂy_ of the le_ga]
 principles involved, buf also of local real estate practices; sppraisal




theories and engineering teckmigmes . . . Almost necessarily,
wheiher suit has been fited or not, he must inspect the property,
prepare demonstrative evidence, look up the applicable law and
engags in confercnnes with appraisers sud lay witnesses in an
effort to ascerfain land tze and value . . . IT these services are
rendered nfter the fling of suwit.they clearly &rp recoverable , . .
Of eourse, if suit is never filed the land owner wonld have to pay
the feeg of his attorney, berause it is only in the event suit is filed
that attorney fees are reeoverahle, I suit is not filed the landowner
must pay the price of his diligence in protecting his property.
But if smt is filed, there is 1o sound reason why the trial eourt
shonld exclude these prior services in determining a reasonable fee
merely becaunse performed Lefore the action is commenced. The
statnte contemplates reimbursement for the attorney’s fees rea.
sonably incarred in preparing for trial. Tt wonid be ridiculous to
reqaire the attorney to repeat formally ali of this work after the

- eomplaint is filed in order to protect his eliemt’s righis under
gecticn 1256a in the event of an abandonment.

For these reasons, in the évent of abandonment, section 1255:1
properly mterpreted permits attorney'’s fees to be allowed for
gervices rendered in conneetion with the proposed taking whether
those services are rendered before or after the filing of the action,
provided only that they are the type of services that are reasonably
necessary to profect the defendant’s infarests at the expected trial
The plaintiff should not eseape lability becaunse of the defendant’s
foresight and the fortuitons detes upon which the suit and the
notice of abandonment happened to be filed, Plaintiff eould have
avoided assessment of sosts hy net filing the suit. Having done 3o,
withont presecuting the suit to ifs conelusion, plaintiff has brought
itself within the provisions of seetion 12552 and must now pay the
penalty imposed by that sestion. [Citations omitted.)

Although the court’s holding is Hmited fo attorney’s fees, ifs ressoning
applies with equal force to the fees of appraisers and ofher experts
necessarily inourred for the proteciion of the condemnee’s interests.?
8 Indeed,. ap the Court poiniy ont. the atterany for the pronerty owner cannot effec-
tively handle settlement negotiztions withont the gervices of such experts. The
yule applied by the Conrt ko attermer’s fees hna heen anplied to fees for the

mervites of other expertz. Sec Part San Tauis Harbor Dist. v. Port San Luis
Transp. Co., 213 Cal. App2d 638, 29 Cal. RBptr. 138 (1963) (engineers' fees}.

Congideratons of fairness requirs not only that the condemnee be
reimbursed for the fees of his attorney in conferring with appraisérs
and other experts but also that he be reimbursed for the fees of the
experts with whom his atterney confers. The Commission believes,
further, that the condemnee and hiy attorney shonld be enconraged,
rather than diszoaraged, in obtaining information from appraisers and
other experts that will enable the attorney to negmotiate a settloment
of the matter before a eomplaint is filed. The recommended revision of
Code of Civil Procedure Section 1%55a would aceomplish this ohjective.

The Commission’ recommeadation would be effectnated by the
enactment of the following measuras:

An act to amend Section 1255a of the Code of Cinid Pracetiure,
reloting to eminent domasn,

The people of the State of California do enact as follows:

Secrion 1. Section 12564 of the Code of Crvil Proeedure ig -
amended fo read:

1255a. (a2} The plaintiff may anandﬁn the proceeding at
any time after the filing of the eomplaint and hefore the
expiration of 30 days after fnal judement, by serving on
defendants and filing in court » written notice of sach aban-
donment «+ and . Failure o comply with Section 1251 of this
eode shall constitate an implied sbandonment of the pro-
ceedings. .




{t3 The court may, upon motion made within 30 days affer
snch abandonment, set aside the abandonment if it determines
that the position of the moving party has been substantially
changed to kis detriment in justifiable reliznce upon the pro-
ceeding and such party cannot be restored to snbstantially the
same position as if the proeceding had not been commenced,

{e} Upen the denial of a motion to set aside such aband
ment or,-if no sueh mption is filed, upon the expiration of the
time for fling suech a motion, on mation of any party, a judg-

. ment shall be enfered dismissing the proceeding and awarding
the defendants their recoverable costs and disbursementsy

whiek | Reocovereble costs and disbursements shell include (1 )

all REEESSAFYF CXPeNses reasonably ond necessarily incuwrred in
prepanng for trial and during trial, and £2) reasonable attor-

ney fees, approssal fees, and fees for the services of other

experts where such fees were rca.samzbly amf, m’cessafﬁy in-
eurred to profect the defendant’s interesis in the procecding,
whether such fees were incurred for services rendered before or
affer the filing of the complaint . These costs and d.isbursements,
including expenses and atterner fees, may be claimed in and
by a cogt bill, to be prepared, Se}-wd filed, and taxed as in
civil actions . « provided; howeven; that Upﬁn Judgment of dis-
migsal on :mntmn of fhe plaintiff, the defendanis, and seek of
them: mey fle a cost bill shell be filed within 30 days after
notiee of entry of such judgment -» that said conts and dichurae
" ments shall not inelude exponsts inenrred in prepapiag for trial
where #he action in dinmitsed 40 davs ox more prien io the Hme
set fox the pretsiel conferencs in the netion o i no pretrial
conferente is sed; the Hme set for the ixial of the aetion.
{d) If, after the plaintiff takes possession of or the defend-
ant moves from the property sought to be condemned in com-
planee with an order of pessession, the plaintiff abandons the
proceeding as to sueh property or a pertion thereof or it is
determined that the plaintiff does not have authority to take
such property or a portion thereof by eminent domain, the
eourt shall order the plaintilf to deliver possession of such
property or such portion therecf to the parties entitled to the
Dossession thereof and shall make such provision as shali he
jnst for the payment of damages arising out of the plaintift’s
taking and uwse of the property and damages for any losg or
mpairment of value suffered by the land snd Improvements
after the time the plaintiff took possession ef or the defandant
moved from the property suugh’r to be condemmed in comphi-
ance with an order of possession, whichever is the earlier.

Comment. Subdivision (¢) of Seetion 1255a requires that the plain-
- tiff reimburse the defendant for afi expenses reasonably and necessarily
incurred in preparing for trial and during trial if the plaintiff fails
to carry an eminent domain profmedzng thraugh to its eoneclusion.

Under prior law, reasonabie attorney’s fees were recoverable regard-
less of when the pmeeeding was dismissed, but other expenses incurred
in preparing for trial were subjeck to a limitation that precluded their
recovery if the action was dismissed 49 davs or more prior to prefrial
or trial. La Mesa-Spring Valley School Dist. v. Otsuka, 57 Cal2d 309,
19 Cal. Rptr. 479, 369 P.2d 7 (1962). This limitation has been deleted
and such expenses may now be recovered without regard io the date
_ that the proceeding is dismissed. .

A




Subdivision (c) provides fer the recovery of attorney’s fees, appraisal
fees, and fees for services of other experts if the f=en ave reasonable in
amount and are reazonably incurred to protect the defendant’s interpsts
in the proceeding, If they ave so ineurred, they may be remwer X
though the services are rendsred beforé the fling of the eomplaifit in
the eminent domain proceeding. In this respect, the subdivision con-
tinnes prior law. See La Meeq-Spring Volley Schosl Dist. v, Hsuka,
57 Cal.2d 309, 19 Cal Bpir. 479, 369 P24 7 (1962) {(attorney’s fees);
Rort San Luis Herbor Dist. ». FPort Sen Ludis Transp, Co., 213 Cal
App.2d 689, 20 Cal. Hptr. 136 (1563} {engineers’ feen}. See also Decoto
School Dist. v. M. & 8. Tile Co., 225 Cal. App.2d 310, 837 Cal. Rptr. 225
(1964) [attorney’s fees aliowed -dnder Section 1255a for services inm
connection with an appeal).

Subdivisien (e}, of course, permits recovery of fees and ex’penses
only if & complaint is fled a.ud the proceeding is later dismissed. The
gubdivision has no application if the efforts or resolution of the plaintiff
to acquire the property do not eulminate in the filing of a ecmplajnt.




