#36(L) 8/30/67
Memorandum 67-51

Subject: Study 36(1) - Condemnation law and Procedure (Possession
Prior to Final Judgment and Related Problems)

N The attached tentative recommendation is submitted for your revision
and-approval prior to printing. In accordance with the Commission's
decision at the June meeting, we plan to approve the tentative recom-
mendation for printing st the September meeting.

We are endeavoring to follow the same procedure on condemmation
law that we followed on evidence. We will publish a series of tentative
recommendations and research studies, distribute them for comment, and
consider the comments as we prepare the comprehensive statute. We plan
to publish the research study (published in the Santa Clara Iawyer)} with
the attached tentative recommendation.

You will recall that the Commission determined to submit a recom-
mendation on recovery of the condemnee's expenses on abandomment. See
Memorandum 67-50 and the attached Recormendation. Any changes made in
the substance of that recommendation will be included in the portions -
of this tentative recommendation that relate to abandonment.

The staff has made minor editorial changes throughout this draft
and the preliminary portion of the recommendation has been rewritten.

In addition, we have made the changes that the Commission directed at

the June-meeting. This draft has been sent to our correspondents on
condemnation law, and thus we may be able to incorporate usable suggestions
before the September meeting. Also, of course, we would appreciate any

of the Commissioner's revislons for the same purpose,

Significant changes not previocusly approved are listed below.
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Section 1249 (poge 9 of the "Recormended Iegislation”)

Paragraph (4} of subdivision (a) of Section 1249 has been revised.
The language shown vas formilated by the Commission and in view of the
great variety of things a condemning agency may do that may affect
market value before the commencement of an eminent domain proceeding,
it seems impossible to devise more precise language.

Subdivision {b) has been revised as directed at the June meeting.
The purpcose of the revision is to make the subdivision coincide with
subdivision {a), and to make it clear that the precept stated in (a)
applies in determining the "before" value of the remainder of a larger

parcel.

Sections 1252 and 1255a

Originally, Section 1252 (page 20) was amended in this recommenda-
tion sclely to provide the correct cross~references. However, since
this tentative recommendation undertakes to deal with abandonment, the
staff belleves that Section 1252 should be clarified and has revised
Section 1252 Yo specify, in effect, that an implied abandonment resuiting
from the condemnor’s failure to pay the award within the time provided
by statute has the same conseguences as an abandomment on motion of the
condemnor.

Section 1255a (page 25} has been revised to delete the sentence
(in subdivision (a)) on implied asbandonment for fallure to pay the
amount of the award within the time allowed by statute {the substance
of this sentence is included in Section 1252 as revised) and to conform
the section to the language used in our recommendation on recovery by

the condemnee of his expenses on abandonment.
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Chapter 1 (cormencing with Section 1268.01; page 31)

Two significant changes were made in this chapter at the June
meeting. Subdivision (b) of Section 1263,01 (page 32) has been revised
to require that the condemmnor have an appraisal made of the property and
deposit the amount of that appraisal. The subdivision, in connection
with subdivision (b) of Section 1268.02 (page 34), reguires that the
condernee be afforded a copy of the appraisal report and that the
aprraisal report include all information required %0 be given under our
"exchange of information bill.l This subdivision has not previously
been considered and approved.

Subdivision (b) of Section 1268.09 (page 44) has been revised to
state the "immmunity" of a preliminary appraisal in terms of an immanity
from impeachment or from being considered an admission. At the last
meeting, the staff was directed %o consider whether the policy of the

subdivision is not wrong, and whether the policy should not be, in effect,

1o hold the condemnor to the figure shown by the appraisal 1t uses in

1 In cormection with this regquirement, and with our exchange of infor-

mation bill, the Commissioners may be interested in a study of

Pretrial Discovery in Condemnation Proceedings: An Evaluation in

62 ST, JOHN'S L. REV. 52 (No. 1, July 196T7). The article states

that insofar as the property owner's obtaining valuation informa-

tion is concerned, perhaps discovery should be an lrrelevante, as

he ought to be entitled to the conderming agency's valuation data

as a matter of course. The study concludes:

It appears that there is & new liberal tendency in both

the federal and state areas, favoring pretrial discovery in
condemnation cases. Due to the unigque nature of a condemnation
proceeding, it is evident that additional measures for protection
of the condemnce should be adopted. It is urged that a recog-
nition of this fact in a procedural rather than substantive law
vein will cause the veil of secrecy to be lifted in condemnation
cages, The inequity of a situation which allows the sovereign
to negotiate with an ignorant condemnee regquires rectification.
In this manner, the condemnee who is losing his land through no
fault of his own will be better able to conduct proper and
ugeful pretrial negotiotions in seeking to receive the just
compensation reserved for him by the Constitution.
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making the deposit of probable compensation.

The problem has no exact parallel under existing law as only
affidavits are reguired to justify the amount deposited and only ''the
amount deposited or withdrawn" is excluded from evidence at the trial.

The apparent effect of permitting impeachment by reference to the
preliminany apprailsal report would be to arrive, by indirection, at some-
thing resembling the so-colled " Jjurisdictional offer" requirement imposed
in many jurisdictions. In other words, the award could hardly be less
than the condemnor's cown appraisal., But this effect would be obtained
only 1ln those cases in which the condemnor ls required or chooses to
meke a deposit. The staff, however, recommends the principle stated in
subdivision {b) as shown., The probeble effect of “"binding" the condemnor
to its original figure would be to cause very niggardly deposits to be
made and would accentuate the problem of "two trials” of the issue of
compensation. (It is highly desirable to prevent the deposit and with-
drawal procedure from becoming a "preliminary trial" of the issue of
compensation.) Also, even in the many jurisdictions that have a
"Jjurisdictional offer" requirement and impose significant sanctions for the
failure to make an adequate offer, the offer actually made is not used as
evidence or for purpeses of impeachment or &s an admission. Rather, the
amcunt offered is made irmaterial as an evidentiary matter, but the
consequences are made to turn upon  the adeguacy of the offer as gauged
by the eventual result. It should alsc be recognized that permitting the
condemnor to deposit its appraiserts estimate of value (subject, of course,
to change on motion of the property cwner) is calculated to facilitate
withdrawal by giving the condemnor no reasch to object to withdrawal of

the total amount deposited.




()

Therefore, although the more fundamental gquestions are recognized,
the staff recommends retention of the subdivision, having in mind that
it pertalns only to the deposit, changes in its amount, and its with-

drawal.

Chapter 2 {commencing with Section 1269.01; page 46)

With respect to Chapter 2, the Conmission at the June meeting was
disposed to retain Section 1269.01 which states existing practice in
right of way and reservoir cases, and to include Secticn 1269.02 which
provides a very clrcumspect extension of early possessicn by noticed
moticon in other takings by public agencies, entities, and utilities.
Both sections have been changed to reflect the fact that our proposal
would permit the condemnor to deposit the amount indicated by its
appraisal, which amount 1s subject to change on motion of either party.
Pursuant to the decision made at the June meeting, Section 1269.03
{page 50) has been deleted and the section left blank. Former versions
of the section would have provided for an appeal from an order granting
or denying "immediate possession.” Deletion of this section retains existing
practice {which is thet appellate review of orders for possession made prior

to judgment is obtained by mandarms or prohibition).

Constitutional amendment (page 80)

At the June meeting, the Commission determined to Include in the
recommendation a revision of Section 14 of Article I of the California
Constitution, even though the Commission does not propose to introduce
a resolution in the forseeable future.

The Commission is aware, of course, that the public agencies are

opposed to deletion of their "self-executing" authorization for "immediate
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posscssion” in right of way and reservoir coses, and that counsel for
property owners are opposed to any change in the assumed prohibition
against legislative provision for such possession in other cases. It
remains true, however, that detailed provisions on "immediate possession'
are not the sort of thing that should be conteined in the Constution,
and that the existing provisions came to exist through a rather tortuous
course of amendments to Section 14. We should at least record our views
as ta a revision for the benefit of the Constitutional Revision Commission.

The form of amendment approved at the June meeting is shown on page 80.
The effect of the amendment would be to delete  the existing authorization
for immediate possession and to cause Section 1h to state that the Legisla-
ture may provide for possession prior to judgment {a statement that is
necessary, if at all, only because of the peculiar history of this subject
in California). The limitations upon the Legislature would not be framed
as "self executing," but would specify that any legislation authorizing
possession prior to judgment must require that probable compensation be
deposited for the owner; that the amount be subject to determinaction by
the court on motion of any party; and that the amount be withdrawable
immediately under procedure to be provided by the ILegislature.

In 1961 the Commission reccmmended deletion of the existing detailed
content of Section 14 and inclusion of such a general authorization to the
Legislature. However, the companion legislation recommended ot that time

would have authorized immediate possession in all cases by the existing

ex part procedurc. It is at least possible that the comparatively modest
extensicn of "immediate possession” by noticed motion provided by this
recommendation, and the various additional procedural safeguards afforded

the property owner, and certain benefits provided to the property owner
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in comnection with early possession, will cause this proposed amendtient
to be viewed in a more faveorable light.

Incidentally, there is no problem in comnecticn with this proposed
amendment under the other provisions of the California Constitution
(e.g., due process) or under the Constitution of the United States; the
guestion is simply what, if anything, Scction 1k should say about the
taking of possession before Jjudgment,

pespeclfully submitted,

Clarence B. Taylor
Asgistant Executive Secretary
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TENTATIVE RECOMMENDATTION
of the
CALTFORNTA LAW REVISION COMMISSION
relating to
CONDEMNATION LAW AND PROCEDURE

Number 1--Pogsession Prior to Final Judgment and Related Problems

STATUTORY REVISION

Extension of Provisions for Possession and Payment
Prior to Judgment

Background

The Constitution of California, in Section 14 of Article I,
authorizes the state, cities, counties, and certain districts to
take possesgsion of the property to be condemned immediately upon
commencenent of an eminent domain proceeding, or at any time there-
after, if the condemnation is for any "right of way" or "lands to
be used {or reservoir purposes." Excepi o this limited extent,
there is no procedure under the California Constitution and statutes
by which the condemnor may obtain possession prior to entry of .
Jjudgment and, of course, no procedure under which the property
owner may receive compensation until that time.

In its general application, Section 1% forbids the iaking of
property "without just compensation having first been mede to, or
paid into court for, the owner." In reliance upon this provision,

the Suprene Court of California, in Steinhart v. Superior Court,

137 Cal. 575, 70 Pac. 629 {1902), invalidated certain legislation

Code of Civil Procedure Section 1254 provides a procedure whereby
any condemnor may obtain possesgsion "at any time after trial and
Jjudgrent entered or pending an appeal from the Jjudgnent."
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enacted in 1807 that authorized the condemnor to take "irmediate

possession" in any eminent domain procceding. The Steinhart decision

has been considered by some to bar any statutory extension of pro-

visions Tor possession prior to entry oF judgment. The legislation

of 1897, however, not only did not require any period of notice to

the properiy owner tut it mlso permitted poyment cf the eventualiaWward to be
secured by bond and thus did not provide for any actual payment to

the owner of the property. The court invalidated that legislation

upon the Iogical ground that, even if money had been deposited, it was

not "paid into court for the owner" unless it was available to him.

The "self-executing" provisions of Section 14 that now authorize
"immediate possession” without payment to the owner "having first
been made™ were added by various amendments to overcome the assumed
effect of the Stelnhart decision.

The narrow limits of the authorization for early possession in
Section 1h reflect a fairly general impression that the best interests
of the property owner always lie in posiponing the inevitable relin-
quishment of possession as long as possible. There is some justifi-
cation for this impression because the Colifornia Constitution and
statutes for many years failed to provide adeguate pracecdural safe-
guards Ior the property owner. Before 1957, there were no provisions
whatever for withdrawal of the required deposit. Furthermore, no
period of notice to the property owner was specified and the order
for possession could be made effective when granted. These pre-1957

rules afforded at least the possibility of serious inconvenience to
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the properiy 0wner.2

Nevertheless, upon careful analysis, it becomes apparent that
more genzsral provigions for early possession, with appropriate
safeguards for both parties, would be of benefit to both condemnors
and condermeeg, To the public agenices, an assurance of timely
possession facilitates an orderly program of property acquisition.
In acquiring property for public use, il is virtually essential
that there be a2 definite future date as o which all property neasded
for the public improvenent will be available. An undue delay in
acguiring even one essential parcel can prevent construciion of a
vitally neceded public improvement and can complicate financial and
contractual arrangements for the entire project. To avoid such a
delay, the condemnnor nay be forced to pay the owner of that parcel
more than its fair value and more than the owners of similar property
received. In general, the need of the public agencies is not for
haste, but for certainty in the date of acquisition. The variabie
conditions of court calendars and the unprodictable period required
for the trial, appeal, and possible reirial of the issue of compen-
sation preclude any certainty in the date of acquisition if that
dote is determined solely by the final judgment in the proceeding.
Lack of the right 1o obtaln possession prior to final judgment thus

may lead to precipitant filing of proccedings and premoture acquisition

2 Certain improvements in these rules were made in 1957 and, in 1961,
the Legislature enacterd legislation recommended by the Commission
that partially systergtized the law on this subject. See hKecirmendation
and Study Relating to Teking Possession apd Passage of Title in Fminent
Doraln Progeedi E:l '

See also Col. Stats. 1961, Ch. 16'13; p. 3442,
anending or adding CODE CIV, PROC. §§ 1243.h4, 1243.5, 1243.6, 1243.7,
1249, 1249.1, 1253, 1254, 1255a, and 1255b,
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of property, all to the disadvantage of both taxpayers and property
owhers.

From the condemnee's point of view, if reasonable notice is
given before possession is required, and if prompt receipt of the
probable value of the property is assured, possession prior to
judgment frequently will be advantageous. Upon filing of the condem-
nation procecding, the land owner loses mnost of the valuable incidents
of owmersilp. He is practically precluded from selling or financing
the property and is legally deprived of auy further incroase in the
value of the property. He is also denicd compensation for any improve-
ments nade after service of the summons in the proceeding, A8 a
practical wmatter, the property owner usually rpust find and purchase
another property prior to termination of the litigation. He must also
defray Tho cxpenses of the litigation. It is possible that these
difficuliics will force him to settle for an amount less than he would
have eventually received in the condemnotion proceeding, In ceontrast,
the taking of possessisn and payment of approximate compensation prior
to judgrent permits the condemnee to mect these problems and expenses
while proceeding with the trial on the issue of compensavion. Bven
if the condemnee has no urgent need for prompt payment, he may invest
the amount he receives ad approximate ccompensation in other property or
he.-ray-leave.it.on depbsit and receive intereet at the legal rate of
seven ‘percent thrcughout the proceeding.

The necessity of determining tﬁe 2ight of the condemnor toftake
the property before such an exchange dses not preclude broadened

provisions for exchanging probable compensation and possession prior
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ts judgment., The limiting doctrines of "public use” and "public
necessity'” once played important roles in condemnation cascs. Now,
however, the only substantial question to be determined in virtually
8ll condemnation proceedings is the amount of compensation. And,
because whe questlon of the condemnor's right to take the property
is decided by the court, rather than by the jury, procedures can be
fashioned %o permit expeditious determination of that guestion in
the cases in which it arises.

The cxisting constitutional authorizetion for "immediate possession”
in takings for "rights of way" applies o nost acquisitions for high-
way, frecwoy, and street purposes. As cxpansively interpreted, the
authorization for such possesgion in takings of "lands for reservoir
purposes” applies to mogf: acquisitions of property needed to develop
and conserve water resaé}éé;:- It has beeome apparent, however, that
these two classes are neither entirely logical nor sufficiently
inclusive. For example,‘h local govermacnt may obtain possessiosn of
the righis of way for a sewerage systenm, but may not obtain possession
of the site for the sewage treatment plant or sther facility.

The development of highways, and especially freeways, sometines
necessitates the toking of property outside the right of way. BEven
though the acguisition is by the state, no authorization exists for
garly possession of property ocutside the boundaries of the right of
way. Similarly, many acquisitions in which possession prior to judg-
ment would be appropriate are excluded hoth by the Llimitetion as to
entities and by the linitation as o the public purpose for which the

property is being acquired. As an exammle, an assured date of
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possession is not available for the acquisition of a school site, how-
ever greav the need and whatever the sizc or responsibility of the

school district.

Recommendo.ions

The Commission has concluded that the range of cases in which
possession prior to Jjudgment is available should be substantially
extended. At the same time, procedures should be provided that will
fully protect the rights of property owners and assure thenm of the
actual receipt of approximate payment at the time possession is taken.
Accordingly, the Commissisn recommends!

1. Any public entity should be authorized to obtain possession
prior to Jjudgrent for right of way or reservoir purposes, Most, if
not all, public entities now have this privilege under Section 14 of
Article I of the California Constitution. The procedure now followed
in obtaining possession for these purposes should be reitained in sub-
gtance, except that the period of notice to the owner and osccupants of
the property should be extended from 20 days to 60 days. The present
20 days! notice can result in serious inconvenience t5 the owner or
oceupants of the property. The 60 days' notice requirement will reduce
the possibility of such ineonvenience and will als> make possible the
actual disbursement to the property owner of the required deposit before
he is required to relinguish possession, ,

2. In other condemnation proceedings brought by public entities
or by comman carriers or public utilities, the plaintiff should be per-
mitted to obtain possession prisr 4o Judgment if, upon regularly noticed

motion and after consideration of the facts of the particular case, the
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court detormines that {a) the plaintifi Is entitled to %alke the property
and (b) the plaintiff's need for early possession clearly sutweighs

any hardship the owner or occupant will suffer if possession is taken.
The eourt should be authorized to fix thie date for possession in light
of the facts of the particular case, buc in no event should the date

for posscssion be less than 60 days after the making of the order.

This method of obtaining possession should be limited to public entities,
public utilities, and cormon carriers to avoid extending the right to
the exceptional cases in which so-called “private" condemnation is

authoriced.

Deposit and Withdrawal of Probable Compensation

The Commission recommends that the subsbance of the existing
procedure for making deposits prior to judgment be retained with the
following principal modifications:

1, Existing law provides for the depositing of approximate
compensotion only in connectiosn with an order for possession, However,
any condemnor, whether or not it seeks possessisn prior to judgment,
should be authorized to make a deposit of the probable amsunt of com-
pensation that will be awarded in the proceeding. After a depoasit is
made, the condemnsr should be entitled to an order for possession,
effective 30 days after the making of the order, if the defendants
entitled o possession either vacate the property or withdraw the
deposit.

The rcceommended procedure would provide a method by which the
parties could effect a transfer of the right to possession in exchange

for substantial compensation without prejudice to thelr rights to
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litigate the issue ¢f compensation. It would benefit both parties to
the proceeding. The property owmer could withdraw the deposit and thus
finance the acquisition of other property and defray other expenses
incident to the taking. The withdrawal would benefit the condemnor, for
it would, as under existing law, waive all defenses to the proceeding
except the claim to greater compensation and it would also permit pos-
sesslon to be obtained without regard to the uncertain date that the
trial and possible appeals may be concluded.

2. Before making the deposit, the condemnor should be required to
have an apprailsal made by an expert appraiser. The amount deposited
should be the amount determined by the appraiser to be the probable
amount of compensation that will be awarded in the proceeding. The
condemnor should be required to notlfy interested parties of its having
made a deposit and to make available a copy of the appralsal report upon
which the amount of the deposit is based. The amount deposited should be
subject to review and change by the court on motion of any interested
party. Under existing law, the court fixes the amount of the deposit on
ex parte application of the condemnor . Necessarily, the amount fixed is
almost slways the amount suggested by the condemnor. Although existing
law glves the condemnee the right to have the court redetermine the
amount of the deposit, éxperience has demonstrated that the court, having
once made an order fixing the amount of the deposit, is reluctant to
reconsider that decision even though the initial order was made on
ex parte application.

The recommended procedure would streamline existing practice by
eliminating the need for an ex parte application to have the court fix
the amount of the deposit in every case. Yet it would fully protect the
property owner because he will be entitled %o consider the appraisal
report on which the amount of thedeposit is based and to have the court

review and revise that amount in any case where he believes that the
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depceit iz inadequate.

3., The existing system for withdrawing the deposit should be
gtreamlined to eliminate obetacles and delays. The following changes
are recomncended:

(2) A party seeking to withdraw a deposit should be permitted
to serve the notice of his application by mail on the other parties
and their attornmeys, if any, in all cascs in which the other party
has appearcd or been served with the corplaint and summons. Under
existing practice, withdrawal is not perpitted unless porsonal service
of the notice is made upon all parties.

(b) The existing absolute prohibition of withdrawal if personal
servics cannot be had should be eliminated. Quite often "defendants"
in eminent domain proceedings can easily be shown to have no compen-
sable interest in the property, The cousis con wroteet the rishts of
persons upon whom it is not possible to make serviece by roquiring
g bond or lipiting the amount withdrawn in any case where it appears
that the party not served actually has o compensable interest in the
property.

{c) Where there are conflicting claims to the amsunt to be with-
drawn, ¢he requirement of an undertaking should be left to the dis-
eretion of the court, rather than being required as a maiter of course.
In many cases, there will be no practical denger that the amount with-
drawn will exceesd the eventual award to the party and the exisgting
requirement that an undertaking be provided imposes an unnccessary
obstacle to withdrawal, In any casz where there is an actual risk
of an excessive withdrawal, the court can require an underiaking eor

limit the ampunt to be withdrawn.
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4. Existing law requires the condcanor to repay the cost of bond
preniums vhere the need for the bond arises from the condemnee's efforts
to withdrawv an amount greater than that o2riginally deposited. Repay-
ment is not regquired under existing law if the bond is required because
of compeiing claims among defendants. The latter rule should be
changed to reguire reimbursement unless the need for the bond arises
primarily from an issue as to title betwcen the claimants,

Conflicting claims to a deposit uwsually result from the need to
allocate the award among owners of separate interests in the property.
Hence, the heed for the alloecation--as w2ll as for the bond--arises
from the condemnation proceeding rather than from any act or omission
of the defendants. Imposition of the cost of the bond on the condemnor

is thareiore justified.

Deposit on Demand of Property Owner

The Commission has considered provisions in other sitates that
permit the condemnee, in all cases, to demand approximate compensation
at the beginning of the proceedings. Under these provisions, the
condemnor usually is given the right {o possessish upon complying
with the demand of the condemnee. Although these provisions have
obvious merit, integration of such a regquirement inta Californis
condemnation procedure does not appear feasible at this time., None-
theless, a greater incentive should be provided to the condemnsr to
deposit approximate compensation in cases in which the condemnee's
residence is being taken. The need to purchase another home before

he recelives the final award places a particularly onerous burden upon
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such a condemnee. The Commission therolfore recormends enactment of a
provision permitting the condemnee to demand that a deposit be mode
if the property being taken is residential property having not more
than two dwelling units and the condemnce resides thereon. IF the
deposit is not made, interest at the lepal rate of seven percent
should be allowed on the amount of the eventual award from the date

that the deposit should have been made,

Pogsession After Entry of Judgment

Code of Civil Procedure Section 125h permits any condemnor to
obtain possession fsllowing entry »f judgment by depositing the
amount of the judgment and an additional sum determined by the court
to be adequate to secure payment of any additional amount that may be
recovered in the proceeding. The procedure is available even though
either party appeals or makes a motion for a new trial. TUnlike
provisions for possession prior to judsment, this authorization for
possession after judgment does not raise constitutiénal problens.

See Heilbron v, Superior Court, 151 Cel. 271, 90 Pac. 705G (1907).

Even though the judgment may b= reversed or set aside, provisions
for possession after entry of judmment oz properly distinguished from
those for possession prior to judgment, The judgment detvermines the
condemnsr's right to take the property, the amount of the award, and
the allocatlon of the award among defendants. Since wotions in the
trial court, appeals, and possible new trials mey take yecars, the
procedurs is beneficial 1o both parties. The period during which

the property owner i3 precluded from renting, selling, or improving
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the property is reduced, and he may withdraw the deposit ond carry out
his plans for the future. From the condemnor's standpoint, the pro-
cedure is virtually essential to prevent public improvenents being
delayed for protracted perisds or having o bhe abandoned altogether.
The Cormission therefore recommends retention of this post-judgment
procedurz with the following principal modifications:

1., "The court should not be raguirzed in every case w2 determine
an ampunt, In additisn to the ampunt of the Jjudgment, that the con-
dernor nust deposit to secure payment of any further racovery in the
proceeding. A procedure already exists for increasing or decreasing
the amount on deposit on motion of either party. This procedure
should b2 cdapted to permit the property owner to make a notion o
compel deposit of an additionel amount if he deems that course neces-
sary. Thus, the total procedure for deposits would be streamlined and
8 single simplified procedure would be made applicable {0 deposits
made after judgment as well as to those made before judpment.

2. Existing law should be clarificd to permit the condemnee,
after entry of judgment, to withdraw z deposit that was made prior
to Jjudgment under the simpler provisions for withdrawal of a deposit
rade after entry of judgment. Upon entry of the judgment, any reassnh
for two diffcrent-withdrowal procedudés dtsgfpears.

3. One uniform procedure should b2 provided for paying the
amount of the award into court after eniry of judgment, whether or
not either porty plans to appeal ar nove ©or & new trial, and for

withdrawing the amount so paid. Under existing law, unnccossary
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confusisn has arisen from the purely theoretical distinction between
& payment into court to satisfy the judgment (CODE CIV. PROC. § 1252)
and a deposit made pending sppeal or motion for new trial (CODE CIV,

PROC, § 125h).

Date of Valuation

Since 1872, Code of Civil Procedure Section 1243 has required
that the property to be taken be valued as of the date the summons is
issued. In an attempt ts improve the position of the property owner
and to compel the condemnosr to expedite the proceeding, a provision
was added in 1911 specifying that, if a case 1s not brought to trial
within one year and the delay is not caused by the defendant, the

date of valuation is the date »f trial., Neither the taking of posses

sion nor the depositing of approximate compensation has any bearing
in determining the date of valuation. In cases in which the issue of
compensavion is once tried and a new trial is necessary, the Supreme
Court of Colifornia has held that the date of valuation remains the
same date used for that purpose in the original trial.

The Commission has considered the oft-made proposal that the date
of valuation be, in all cases, the date »f trial. Much can be szaid
in favor of that change. Unless the condemnor deposits approximate
compensation and takes possession of the property at that time, the
date the proceedings are begun is not an entirely logical date of
valuation., It would seem more appropriate to ascertain the level of
the general market and the value of the particular property in that

market av the time the exchange >f the property for "jus. compensatisn”




actually takes place. Also, in a rapidiy rising market, property values
nay have increased so much that the property owner cannst purchase equi-
valent property when he eventually receives the award. In other states
in which the power of eminent domain is exercised through judicial
proceedings, the majority rule is to fix the date of trinl as the date
of valuation. Nonetheless, the existing California rules appear to

have worked eguitably in most cases. Ths alternative rule might provide
an undesirable incentive to condemnees to delay the proccedings to ob-
tain the latest possible date of valuation., And, as a uatter 2f con-
venience, there is merit in fixing the date of wvaluation as of a date
certain, rother than by reference to the uncertaln date that the trial
may begin.

The Cormission therefore recommends retention of the existing
rules with the following modifications:

1. The condennor should be permivted t5 establish an early date
of valuasion by depositing the probable anount of compensavion for
withdrawal by the porperty owner. In addition to being 2 needed incen-
tive to condemnors to provide approximete compensatisn, the rule would
accord with the supportable view that the property should be valued as
of the time payment is made. For convenicnce, the date of valuation
should be the date the deposit is made unless an earlier date is nade
applicable by the existing rules. A date 2f valuation thus established
should not be subject to change by any subsequent development in the
proceeding, -

2. In case of a new trial, the date of the new trinl, rather than

the date used in the original trial, should be the date of valuation
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unless the condemnor deposits the amount awarded in the original trial
within o rcasonably brief period after cniry of judgment in the original
trial. Tnless such a deposit has been nade, the date used in the
original irial is of no practical or economic significance. To clarify
existing law, a similar rule should be provided for a "retrial' fol-
lowing a nmistrial, except that the amount to be deposited should be
deternined in the same manner as & deposit made to obtaln possession
before judgnent,

3. ALs a technical matter, provisions respecting the date of
valuation should be changed to coompute that date from the filing of
the complaint rother than from the issuance of surmons. Under early
law, the issuance of sumons marked the inception of the court's
Jjurisdiction over the property. As that rule no longer prevails, the
date of filing of the complaint would be more appropriate.

4. The Sireet Opening Act of 1903 (578, & IiELYC
CoDT  §% BOOO-4U443)} and the Park and Playground Act of 1909
{ Govr. copu §§ 38000-38213) specify dates of valuation that differ
from those provided by the Code of Civil Procedure. As there appears
to be no justification for the discrepancy, these acts should be
anended to conform then to the provisions of the Code of Civil

Procedure.

Changes in Market Value Beforc the Date of Veluation

It is generally recognized that anncuncement of a public improve-
ment may cause property to fluctuate in value before any eminent domain
proceedings are begun, Existing California statutes do not deal with

the problen. Case law establishes, however, that any incrcase in the
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value of the property that directly resulis from the improvement itself
i to Lo ascertained and disallowed in arziving at the compensation to
be made far the property. Decisions as to the treatment of any decrease
in value ure uncertain. Notwithstanding <he rule as to increcases in
value, demands by property owners that alleged decreascs in value be
considered have most frequently been denied. The reason commonly given
is that any attempt to determine the existence or amdunt of such a
decrease would be to engage in "unfathomable speculation.” The injus-
tice to the property owner is cleag hoveves, if general futowledge of
the proposcd irprovement has actually depreciated ﬁhe market value of
the propercy priosr to the date of valuation. Egquitably, the amount
awarded uo the owner should be equivalent to what the market value of
the property would have besn on the date »f valuation but for the
propased improvement's influence on the market. Such influcnce can

be shown by expert testimony and by dircct evidence as to the general
eonditisn of the property and its surroundings as well where the value
is depressed as where the value is enhanced.

The Cormisslon therefore recomnmends that a uniform rule for in-
creases and decreases be established by statute. The statute should
provide that "market value" on the dave of valuation means such value
uhaffected by (1) the public use to which the property is %o be devoted,
(2) the public improvement or project for which it is being taken, (3)
the eminont domain proceeding its2lf, or (4} any preliminory actions
on the par: of the condenmor related to <the taking or damaging of the

property.
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Interest on the Jward

By cnalogy to other civil actions, interest in eminent domain
proceedings runs from entry of judgneant until payment of the award.

If poesession is taken before judgnent, inverest begins on the date
the condermnor is authorized tp take posscssion. The lattier rule is
constitutionally required as the owner nmust be compensaved for the

use of his property prior to his reccipt of the award. The courts
have held that interest on the eventunl award at the legal rate of

seven percent is an adequate way to compuie this compensavion.

As tD any amount deposited to obltain possession befors judgeent,
interes. does not cease until and unless The amount is wichdrawn.
Thus, under existing law, the property owner may withdrow the deposit
and forgo interest on the amount withdrawn, or he may leove the amount
on deposit and receive interest at seven percent. While public agencies
may offsst a portion of this interest obligation by plaecing the amount
deposited in the Condemnatlon Deprsits Fund in the State Treasury, the
rate of reiurn from that fund is much lower then the seven percent rate
that accrues to the property owner. Denial of interest con be Jjusti-
fied, hovever, only if the amount deposived can be withdrawn promptly
and easily. Although the provisions for withdrswal can and should be
streamlined, there appears t2> be no way {2 overcome the obstacle
presentzd by the possible existence of senarate interests in the
property. On trial of the issue of comnensation, the condemnor is
entitled €5 have the property valued as o whole, irrespective of the
existence Of geparate interests. The oward is segregatcd only after

its total amount has been determined. Deposits prior to judgment are
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made in the aggregate and are nat segresoted among separate interests in
the proverty. Condemnors eonsider it essential to retain these features
of the existing law. Hence, there is litile justification for tolling
interest ot the time the deposit is made if the condemnee may no longer
have possession and yet be faced with obstacles in withdrawing the
deposit.

Aceordingly, the Commission recormends retention of the substance of
of the existing rules on payment o0 inuvercst with one significant change:
Interest on amounts deposited prior to judgment should ccase to acerue
upon envry of judpment., Under existing Llaw, interest does not cease
upon an siount deposited before Judgment even upon entry of judgment.
Upan envry of judgment, however, the amount that may be withdrawn by

each parcy has been deternmined and no sbatacles to withdrawal exist.

Abandonment of the Proceeding

Before 1661, a condemmor could abandon the proceeding at any time
before expiration of 30 deys from final judgment, even if possession of
the property had been taken. On the Camission's recormendation, the
Legislature in 1961 enacted the equitable principle that abandomment
without the consent of the condemnee will not be permitced if the
court dziermines that the condemnce has changed his position in justi-
finble rcliance wpon the proceeding. This equitable rule opplies
whether or not the plaintiff has taken possession, but it has particular
application to a case in which posszssion has been taken,

The Cormission does not recormend changing the basic rule
governing cbandomment, even in connectisn with enactment of more

generat provisions for the taking of possession before final judgment.

Changes should be made, however, in the existing statutory provision

that permits the condemmee to recover certain costs and eXpenses on
-18-




abandonment. Existing law expresses the policy that the condemnee "be
restored to substantially the same position as if the proceeding had not
been commenced." Yet, the provision that authorizes the recovery of ex-
penses precludes recovery if the proceeding is dismissed 40 days or more
prior to the day set for the pretrial conference or, if no pretrial con-
ference 1s set, the day set for the trial. It has been held that attorney's
fees are not subject to this 40-day restriction and may be recovered
regardless of vhen the proceeding is dismissed. The restriction applies,
however, to all other fees and expenses incurred becsuse of the proceeding.
It has alsc been held that attorney's fees and fees of other experts may he
recovered for services reascbnably necessary to defend the condemmee's
interest in the proceeding even though a portion of such services are
rendered before the complaint is flled. Because there is no substantive
difference between attorney's fees and fees for the services of appraisers and
other experts and other expenses of preparing for trial, the Commission
recommends that existing law be amended to provide a uniform rule. The rule
should eliminate the existing 40-day restriction and permit the recovery of
all fees and expenses reasonably incurred regardless of the particular stage
at which the proceeding is abandoned. The rule should also permit recovery
of attorney's fees and fees of other experts thet are actually incurred and are
reasonably necessary to protect the defendant!s interests in the proceeding,
whether such fees are incurred for services rendered before or after the
proceeding is commenced.3

Recodification and Miscellaneous Changes

Title 7 (commencing with Section 1237) of Part 3 of the Code of Civil

Procedure, which deals with eminent domain, has been amended many times
since its enactment in 1872. Certain sections have grown to several pages

in length, and the organization of the title could be improved. Provisions
for deposits, withdrawals, and possession before final judgment should be
organized in a new title of the code consisting of three chapters dealing,

3 For a more detailed statement cf the considerations supporting the Com-
mission's recommendation on this topic, see Recommendation Relating to
Recovery of Condemnee's Expenses on Abandonment of an Eminent Domain Pro-

ceeding, O CAL. LAW REVISION COMM'N, REP., REC. & STUDIES
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respectively, with the deposit and withdrawal of probable just compensa-
tion, possession before entry of judgment, and possession after entry
of Judgment.

In connection with the recodification of the provisions of Title 7
that dezl with possession, deposits, and rclated matters, numerous changes
should be made in existing statutory language. Certain of these changes
would reflect appellate decisions construing existing provisions. Others
should be made in the interest of clarity and logical organization. The
reasos for, and effects of, these changes are indicated in the comments
to the particular sectisns of the legislation recommended by the Com-

mission.

CCNSTITUTTONAL REVISION

The Camission has concluded that Scetion 14 of Article I of the
Californin Conetitution should be revised. This section grants the
right of "immediate possession" only to specified public agencies in
right of wvay and reservoir cases. It does not assure the property
owner that he will actually receive compensation at the time his
property is taken.

The addition of the immediate posscssion provisions o Sectiosn 14
reversed o long-standing policy of this state that properiy may not be

taken unless compensation has firset been made, which was originally

adopted as a part of the present Comstitution in 1879. Prior to that
time, the Constitution had merely reguired that the owner of property
taken for public use be given just compensation, and it wos held that
paynent might be made within # reasonable time after the taking. In
1879, the present Constitution was adopted with the provision that
private property may not be taken or denaged for public use "without

just compensation having first been made." The provisions of Section 1k
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that now authorize immedlate possessisn vithout payment <> the owmer
"having first been made" were adopted to overcome this limitation.

The Comnission believes that the policy underlying the original
provision of the 1B79 Constitution is sound and that the contrary
policy now expressed in the immediate possession provisions of Section
14 is undesirable. A persdn’s property should nst be taken from him
unless he has the right to be paild concurrently for the property, for
it is av the time of the taking that he nust meet the expenses of
locating and purchasing property to replace that taken and of moving
to the new location.

Anosther serious defect in Section 14 is that it severely limits
the agencies by which and the purposes for which possessiosn prior to
Judgment may be taken. This right is of groat wvalue 4o She publie,
for it permits the construction of needed publié projects without
undue delay. The Legisiature should, therefore, have the power to
decide from time to time what agehcies are to have the power and for
what purposes the power may be exercised. It should not be necessary
to amend the Constitution each time a change in the needs 5f the people
of the staic warrants either an extension or contraction of the pur-
poses for which the right to possession prisr to Judgment may be
exercised.

Accordingly, the Commission recommends that Section 14 of Article I
be rewvised as follows:

1. An explicit provision should be added assuring property owners
that they wlil be compensated concurrently whenever possz2esion of their

property is taken,
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2. The lengthy proviss to the first sentence, which zuthorizes
"immediate posscssion” in certain cases, should be deleited and a pro-
vigion should be ndded giving the Legicslacure authority o specify
{a) the purposes for which, and entities by which, possession may be
token prior to judgment and (b) subjeci o the requirement of concurrent
payment, the procedure for such cases. IU should not be necessary to
anend tho Constitutlon every time that it is found that the existing
pracedures are faulty or can be improved.

3. 1In the first sentence, the phrase "which compensatisn shall be
ascertained by a jury, unless a jury be waived, as in other civil cases
in a court of record, as shall be prescribed by law" should be clari-
fied to stote that "just compensatisn shall be assessed in a court of
record as in sther civil cases and, unlces a Jury is waived, shall be
determined by a jury."

Y, The second portion of the first sentence, prohibiting "appro-
priation® of property "until full compensation therefor be first made
in money or ascertained and paid into court for the owner," should be
deletad as surplusage.

5. The language of the first sentence requiring that, in certain
cases, compensatiosn be made "irrespectiive of any benefits from any
improvenent proposed by such corporation” should be dsleted. The phrase
applies only to "corporations other than mmunicipal” and, oddly, only
to taekings for right of way or reservoir purposes. The language may be
inoperaiive under the Equal Protection Clause 2f the Fourteenth Amend-

ment %o lhe Constitution of the United 3tlates. See Beveridge v, Lewis,
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137 Cal. 619, 70 Pac. 1083 {1902). In any event, the cimplex question
af the offsctiing of benefits in cases of partial takings should be
left to the Legislature.

6. The last sentence of the section, which declarcs certain
logging and lumbering railrsads to be "ublic uses” and specifies
that the waking of ﬁroperty far such purposes constitutes the taker
a cormon carrier, should bhe deleted. DTakings for this pnurpose are
authorized by existing legislation, and the constitutisnal provision
is obsslete since it applies only to "a railroed run by steam or
electric power." Such railroads have becn largely replaced by rail-
roads using diesel powered locomotives., Moreover, the sentence adds
little if anything to decisional law (some of which is based on the
Constituvion of the United States) relative to takings for such

purposes and also to the status and obligations of "common carriers.”
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RECOMMENDED LEGISLATION

The Commissiont's rocomnendaticns wolld be ocrfvefustst wy ths

enzcbuent of the following mezsurest

Aun aet to ewmend Nectinns 1249, 12487, 125%, 1253, 1253a,
12550, ond 1257 of, to add Title 7.1 (commencing with Sec-
e 1268.01) to Parl 3 of, to add Section 1249a te, ond io
repeal Seelions T443.4, jI43.5, 12436, 12455, and 1955 of,
the Code of Civdl Procedurs ond to antandg %cfmm F8090
and 386G of, and to udd Article & (commencing with See-
fiom 16425} to Chapter 2 of Part 2 af Division 4 of Title 2
of, the Government Code and to amend Sections 4908 and
C £304 of the Strests and H?r;rhwav;': Fade reluling fo eminent
domain.

The prople of the State of Colifornic do enact as fatiows:

CCDE CF CIVIL FROCEDURE

Section 12434 {resesled)

Secriow 1. Seetlon 12434 of the Code of Oivil Procedure
is repealed.
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2 12i13.5
Section 1243.5 (repeaied)

8re. 2. Section 12435 of the Code of Civil Proceduare iu
repealed.
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§ 1243.5
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1243.5
Commient. Seetion 1243.5 is superseded by Chapter 1 (commencing with
Section 1268.01) and Chapter 2 (commencing witch Section 1269.01) of Title
7.1 of Part 3 of the Code of Civil Procedure. The provisions relating to
the deposit are superseded by provisions contsined in Chapter 1; the
provisions relating to an ordsr for possesslion prior to judgment are
superseded by provisions contained in Chapter 2.

The disposition of the various provisions of Section 1243.5 is indicated

below:
Section 1243.5 Reconmended Legislation
(Code of Civil Pracedure)

Subdivision (&)=-w-crmmmrommceaaees 1268.01, 1269.01
Subdivision (b)---wcrm-mmcmmmaacnaaas 1269,01
Subdivision (e)~- - cnemmmemmecan—aaao 1269.04
Subdivigion (@)-w-mem—rmmeommem————— 1268.03
Subdivision {e)=-rwe-mmmmmencaoeoae 1268.09
Subdivision {f)evcmreccmmmaia 1269.07

"
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Section 1243,

8 1253.6

{repesled)

Skc. 3. Beetion 1243.6 of the Code of Civil Procedure is re-
peaded.
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Section 1243,7 (revealsd)

See. 4. Section 1243.7 of the Code of Civil Precedure is ve-
poaled,
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- § 1243.7
Corment. Section 1203,7 is superseded by Chapter 1 {cormencing with
Section 1268,01) of Title 7.1 of Part 3 of the Code of Civil Procedure.

The disposition of the various provisions of Szction 1243.7 is indicated

below,
Seetion 1243.7 Recormended Legislatiosn
’ {Code of Civil Procedurc)
Subdivision (a) -~ - wmmmoen oLl 1268,.04, 1268.05
Subdivision (D) ~we-vemmmocaieoan 1268.06
Subdivision {c) <~ D e - 1268,04, 1268.05
Subdivision (@) ----=-mecmmme s 1268.05
(:: Subdivision {) -----smmem s 1268.05
Subdivision (i) ~--v-eerrmomme oo 1268.05
Subdivision {g) -~-cmmmmmcmm e 1268.07
Bubdivision (h) e-e-wmomem ol 1268,08
-8..




Section L9 {amended;

seo. B Beotion 1249 of the Code of Civil Procedure i
amended to read : _

1259, {a} As used ip this section, Ymarket valus"

means merket value unaffected by (1) the oublic use to which

the oroperty is to be devobed, (2) the public improvement or

preject for which it is being taken, (3} the eminend domain

proceeding itself, and (h) any preliminary actions on the part

of the condemnor related to the ieking or damaging of the pro-

perty.
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§ 1249
Comment. Section 1249 states the measure of compensation in eminent
domain proceedings.

Subdivision (a). The problems to which subdivision (a) is directed have

not heretofore been dealt with in California statutory law, but have been
considered in judicial decisions. This subdivision requires that the market
value be determined as if there had been no enhancement or diminution in
markat value due to any of the four mentioned factors.

In San Diego Land and Town Company v, Neale, 78 Cal. 63, 20 Pac. 372

(1888), and subsequent decisions, the courts have held that any increase in
the market walue of the property to be taken that results directly from
the proposed public inprovement is to be deducted, in effect, in arriving

at the compensable market value., See U.8. v. Miller, 317 U.5. 369 (1943);

City of San Diego v. Boggeln, 164 Cal, App.2d 1, 330 P.24 74 (1958); County

of Los Angeles v. Hoe, 138 Cal. App.2d 74, 291 P.2d 98 (1955). This sub-

divigion is intended to codify the results of these and similar decisions,
Notwithstanding the rule as to enhancement in value, the California

decisiong are uncertain respecting any decrease in value due to such factors

ag general knowledge af the pendency of the public praject, Several decisisns

seem to indicate that the rules respecting enhancement and diminution are

not parallel, and that value is to be determined as >f the date of wvaluation

notwithstanding that such value reflects a decrease due to general knowledge

of the pendency of the public project. BSee City of Oakland v. Partridge,

214 ©al, App.2d 196, 29 Cal. Rptr. 388 (1963); People v. Lucas, 155 Cal.

App.2d 1, 317 P.2d 104 (1957); and Atchison, Topeka and Santa Fe Railread Co, .

v. Southern Pacific, 13 Cal. App.2d 505, 57 P.24 575 (1936)., Seemingly




§ 1249
to the contrary are Redevelopment Agency of the City of Santa Monica v,

Zwerman, 240 A.C.A. 70 (1966); People v. Lillard, 219 Cal. App.2d 368, 33

Cal. Rptr. 189 (1963); Buena Park School Dist. v. Metrim Corp., 176 Cal.

App.2d 255, 1 Cal. Rptr. 250 (1959); and County of Los Angeles v. Hoe, 138

Cal. App.2d Th, 291 P.2d 98 (1955). Subdivision (a} is intended to make
the rules respecting appreciation and depreciation parallel.

Under subdivision (b) of this section, the morket value of the property
on the date of valuation is the '"measure of compensation" for property actually
taken and the "measure of the value of property before infury“.!as to property
not taken but imjuriously affected. Subdivision (a), however, reguires
that the influence, if any, of the nmentioned factors upon carket value be
considered in determining ccmpensable warket value on the date of valuation.
Thus, with respect to property taken, disallowance of the effect, 1If any, of
the factors has a direct bearing upon the ccrpensation to be awarded. In
cases of rartial takings, however, the effect is indirect. The influence

of the factore is eliminated in determining value in the

so-called "before condition" of the property for the purpose of assessing
severance damages and special uvenefits under Code of Civil Procedure Section
1248, The nature of the public improvement is taken into account, of course,
in determining the value of the property injurisusly affected in the "after
condition™ for purposes of asscssing severance damages and special benefits.

See People v. Ricciardi, 23 Cal.2d 390, 144 P.2d 799 (1943).

The purpose of the first exclusion listed in subdivision (a) is to
codify the general proposition that the use which the condemnor is to make

of the property cannot properly be considered to have increased or decreased

17
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§ 1249

its market value, See City of Pasadens v. Union Trust Co., 138 Cal, App.

21, 31 P.2d W3 (1934). If, however, the condemnor's proposed use is one
of the highest and best uses 3f the property, the adaptability of the property

for that purpose may be shown by the property owner. BSee San Diego Land and

Town Co. v, Neale, supra.

With respect to the effect of the proposed public improvement itself
on the market value of property being taken for that improvement, compare

City of Qakland v. Partridge, supra, and People v, Lillard, supra.

Subdivisgion (a) adopts the view expressed in People v. Lillard. Sece

Anderson, Consequence of Anticipated Eminent Domain Proceedings-Is Loss

of Value a Pactor?, 5 SANTA CLARA LAWYER 35 (1954).

As to the effect on market value of prelimirary actions on the part
of the condemnor related to the taking cr damaging of the property, and of

the eminent demain proceeding itself, see Puena Park School Dist. v. Metrin

Corp., supra. Subdivision {a) codifies the view expressed in the Metrim

and siniler decislions.

Subdivision {b). The term "market value" has been substituted for

"aptual value" in subdivision {b). This change codifies the decisional law
which uniformly construed "actual value" to mean "market value." See

Sacraments Southern R. Co. v. Heilbron, 156 Cal. 408, 104 Pac. 979 (1909);

Los Angeles v. Pomeray, 124 Cal. 597, 57 Pac. 585 {1899). For simplicity of

expression, the phrase "date of valuation" has been substituted for former
language that referred to "accrual"” of the right to compensation and damages.
No change 1is made in existing rules as to persons entitled to participate

in the award of ecompensation or damnges (sae Paoople v. City of Los Angeles,

-ig-




§ 1249

179 Cal, App.2d 558, 4 Cal. Rptr. 531 (1960); People v. Klopstock, 24 Col.2d

897, 151 P.2d 641 (19h44))}. Further, no change is made in the effect of a lis

pendens (see Lansburgh v. Marlket St. Ry., 98 Cal. App.2d L26, 220 P.2d L23

(1950) or in the rule that, as against interwehing rights of persons having
actual or constructive notice of the proceeding, the title of the plaintiff

relates back to the commencement of the proceeding (see Bast Bay Mun. Utility

Dist., v, Kieffer, 99 Cal. App. 240, 278 Pac. 476 (1929)}.

The provisions relating 4o dotes of valuatlon formerly contained in this
section are superseded by Section 124%a. The provision denying compensation
for improvements made subgequent to the service of summons is superseded by
subdivision (b) of Section 1249,1.

Decisions construing Code >f Civil Procedure Section 1249 held that
its provisions governing the date »f valustion ond the making of subsequent
improvements do not apply in proceedings by political subdivisions to take the

property of public utilities under the provisions of the Public Utilities

Code and Section 23a of Article XIT of the California Constitution. Citizen's

Util. Co. v. Superior Court, 5S Cal.2d 805, 31 Cal. Rptr. 316, 382 P.2d4 356

{1963); Marin Municipnl Water Dist. v. Marin Water & Power Co,, 178 Cal. 308,

173 Pac. 469 (1918). This consiruction is continued under this section and

Sections 1249a and 1249.1(b).




§ 1249a
SEC, 6. Section 12492 is added to “he Code of Civil Procedure
immediately following Section 1249, to read:
12L%a. (a) The dats of valuation shall be determined as
provided in this section.
(b) TIf the issue of compensation is brought t2 trisl within
one year after the filing of the complaint, the date of valuation is

the date of the i ling of the complaint.

(c) 1If thé iseue of compensation is not brought to trial
within one yesr after the filing of the complaint, the date of‘
valuation is the date of the commencement of the trial unless
the delay is caused by the defendant, in which case the date

of valuation is the date of the filing of the complaint,

(@) If a mew trial is ordered by the trial or appellate court
and the new trial is not commenced within one year after the filing of
the complaint, the date of valuation is the date of the commencement of
such new trial, except that the date of voluation in the new trial shall
be the same date as the date of valuation in the previous trial if
(within 30 days ofter the entry of judgment or, if a motion for new
trial or to vacate or set aside the judgment has been made, within 10
days after disposition of such motion) the plaintiff has deposited:

(1) The probable just compensation in accordance with Chapter

1 {cormencing with Section 1268.01) of Title 7.1l; or

. FT




§ 124Ga

(2) The amount of the judgment in accordance with Chapter 3
{commencing with Scetion 1270.01) of Title 7.1.

() TIn any case in which & mistrial is declared and the retrial
of the case is not commenced within one year after the filing of the
eomplaint, the date of voluation 1s the date of the commencement of
the retrial of the case, except that the date of valuation in the
retrial of the case shall be the same date as the date of wvaluation in
the trial in which the mistrial was declared if, within 30 days
after the declaration 5f The mistrial, the plaintiff deposits the probable
just compensation in accordance with Chapter 1 (commencing with Section
1268.01) of Title 7.1.

(ﬁ) Unlesg an earlier date of valuation is applicable under
subdivisions (b} through (e), inclusive, if the plaintiff deposits the
probable just compensation in accordance with Chapter 1 (commencing
with Section 1268,01) of Title 7.1, the date of valuation is the date
on which the deposit is made.

Comment, Section 1249a sumersedes those portions of Code of Civil
Procedure Section 1249 that formerly specified two alternative dates of
valuation,

Subdivision (a). Section 1249a provides a date of valuation for all

eminent domain proceedings other than valuatiosn proceedings before the

Public Utilities Commission. Sce the Comment to Section 1249,

-15-




§ 1249a

Subdivisions (b) and (c¢). Subdivisions (b) and (c) establish :the

date of valuation for cases in which that date 1s not established by an
earlier deposit of probable just compensation in accordance with sub-
division ().

The date of the filing of the complaint, rather than the date of
the lssuance of summons, is used in determining the date of valuation,
Code of Civil Procedure Section 1243 requires that all proceedings in
eminent domain "be commenced by filing a complalnt and issulng a summons."
Ordinarily the dates are the same, but this is not always the case. See

Harrington v. Superior Court, 194 cal. 185, 228 Pac. 15 (1924). As the

issuance of summons 1s no longer essential to establish the court's

jurisdiction over the property (see Harrington v. Superior Court, supra,

and Dresser v. Superior Court, 231 Cal. App.2d 68, 41 Cal. Rptr. 473

(1964)), the date of the filing of the complaint is a more appropriate
date,

Subdivision(c), which contimues in effect a proviso formerly con-
tained in Section 1249, retains the date specified in subdivision (b)
as the date of valuation in any case in which the delay in reaching trial
is caused by the defendant.

With respect t¢ the date that a trial is commenced, see Evidence
Code Section 12 and the Comment to that section.

If a new trial is ordered or a mistrial is declared and the new
trial or retrial is not commenced within one year after the filing of the
complaint, the date of valuation is determined under subdivision (d) or
{e) rather than under subdivision (b) or {c¢). However, if the new
trial or retrial is commenced within one year after the filing of the
compla int, the date of valuation is determined by subdivision (b).

w1b-
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Notwithstanding subdivision {c), the date of wvaluation may be an

earlier date if a deposit of probable just compensation is made. See
subdivision (¢},

Subdivision (d). Under language formerly contained in Section 1249,

gquestions arsse whether the original date of valuation or the date of the new
trial should be employed in new “rials in eminent domain proceedings. The
Jupreme Court of California ultimately held that the date of valuatiosn
established in the first trial, rather than the date of the new trial, should

be used. See Psople v. Murato, 55 Cal.2d 1, 357 P.2d 833 (1960).

Subdivision (d) reverses the result osbtained by that decision unless the
dote of valuation has been established by the deposit of probable just
compensation or the plaintiff deposits the amount of the judgment in accordance
with Chapter 3 {commencing with Section 1270.01) of Title 7.1. The subdivision
applies whether the new trial is granted by the trial court or by an
appellate court, However, if o mistrial is declared, further proceedings are
not considered a "new trial," and the date of valuation is determined under
subdivision (e) rather than under subdivision (a).

Under subdivision (d)}, the date of valuation is the date >f valuation
used in the previous trial if the deposit is made within 30 days after entry
of judgment or, if a motion for a new trial or to vacate or set aside the
judgment has been made, within ten days after disposition of such motion. If
the deposit is made thereafter but prior to the commencement of the new trial,
the date of valuation is the date of deposit under subdivision (f).

Subdivision {e). Under the langusge formerly contained in Section 12u9

the effect, if any, af o mistrial upon the date of valuation was uncertain,
A unpublished decision of the court of cppeels held thet the atcrtive tricl
proceeding was of no consequence in this connection and that if the retrial

began more than one year after the date of issuance of summons, the date of

7.




§ 1249a

valuation was the date of the retrial. People v. Hall, 1 Civil No. 29159

{Seccnd Dist. }(1966). fTo provide an cpprepricte rule, subdivision (e) adopts

the principle established by subdivision (f) which governs the date of

valuation when a new trial 1e ordered. BSee 'the Comment to subdivison (f).
For the purpcse of subdivision (e), a "retrial" following a mistrial

is distinguished from a new frial following an appeal or & motion for new

trial granted under Code of Civil Procedure Section 657. See subdivision

(e) and the Comment to that subdivision. As to the distinction, see Los

Angeles v. Cole, 28 (al.2d 509, 170 P.2d 928 (1946); WITKIN, 3 CALIFORNIA

PROCEDURE 2072, § 24 (1954).

Subdivision (f). This subdivision permits the plaintiff, by depositing

probable just compensation pursuant to Chapter 1 {commencing with Section
1268.01) of Title 7.1 of the Code of Civil Procedure, to establish the
date of valuation as of a date no later than the date the deposit is made.
The rule under the language formerly contained in Section 1249 was to

the contrary; nelther the depositing of probable Jjust compensation nor
the taking of possession had any bearing cn the date of valuation., BSee

City of Los Angeles v. Tower, 90 Cal. App.2d 869, 204 P.2d 395 (1949).

The date of valvation may be earlier than the date of the deposit, and
subsequent events may cause such an earlier date of valuation to shift to
the date of deposit. Bubt a date of valuation established by & deposit
cannot be shifted to a later date by any of the circumstances mentioned

in the preceding subdiviegions.

-18-




Section 1249.1 (amended)

@_____&gg,%. Section 12451 of the Code of Civil Procedure is
gmended to read: '

1249.1, ra} AN improvements pertaining to the realty that
are on the property at the time of the service of summons
and which affect its value shall be considered in the assessment
of ecompensation, dumages and special benefits unless they are
rentoved or destroyed before the carliest of the following times:

. 4eF
{1) The time the title to the property ix taken by the plain-
tiff,

53
(2} The tige the possession of the property is taken by the
plain. R

f2) The time the defendant moves from the property in com-

‘pliance with an order epossession.

No wmprovements put upon the proverty subseguent 1o
the dote of the service of summons shall be éncluded in the
assessment of compensation or domages,

Compent. Subdivision (b) of Section 12L9.1 restates and supersedes

a provision of Section 124G,

§ 1249.,1




§ 1257

Section 1252 (amended) N 7 s

~ 1252, A Payment may. be made to the defendunts entitled
. theroto, or the money may be deposited in Court for the de-
Fendanter sl be divtributed o those entitled heveto ar pro-
vided tn Chapler 3 (commencing with Section 1270.01) of Tille
7.1 and withdrawn by those enfitled thereto in accordances with

| that chapier . blethounienat He-Bolms0. paid.oz

@' Sec @ Section 1252 of the Cede of (uvil Procedure is .
~ amended to read: : {!52 ’

aadings i, 00ab0rs Rk uBO K
mmn.haabwa -

{b) If the pleintiff :tail_s to_pay or deposit
the money within the time specified in Section 1251,

the defendants may elect to treat such fallure ag an

md abandonmernt of the Egooeedig'g or may have exscution
ag in civil cases, - If the m:ney camnot be had on execution, -

the defendants mey again elsct to treat the plaintiffis failure |

tocpay or deposit the money within the time specified in Section
1251 as an inplied-abando'nment of the prooseding. In case

of an implied sbandonment of the prooeeding, upon sotion of the
defendante a Judgment shall be entered diemissing the proceeding

and awarding the defendants their recoversable costs and dis-
bursements as provided in subdivision (o) of Section 125%a, and

such relisf and damapes as are provided in subdiw_i'iaim (&) of

Section 12553, to the same extent &s if the procseding were dise

missed under Section 1255a on motion of the plaintisff,

Comment., Subdivision (a) of Section 1252 is amended in order to eliminate
any distinction between the kinds of deposits that may be made after entry of
Judgrent. Statements have appeared in cases indicating that the defendant's

withdrawal of a deposit made under Section 1252 waives the defendant’s right of

appeal while withdrawal of a deposit made under Section 1254 does not. See
-20-
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People v. Neider, 55 Cal.2d 832, 13 Cal. Rotr. 196, 361 P.2a 916 (1961);

People v. Dittmer, 193 Cal. App.2d 681, '}l; Cal. Rpir. 560 (1961). People v,
Gutierrez, 207 Cal. App.2d 759, 2h Col. Rptr. 781 (1962), has cagt doubt on
the validity of such statements by hol&ing.that g défe_mﬂant pay withdraw

a deposit m;a'e'unaer Section 1252 without wsiving his right to a new trial
on the ;ssae of csmpensat,.on by filing the recelpt end woiver of elaims and

&efensea, a:cept the clam for mgreaber conpcnsation, proviced in Sectian 12511

(recoaified in Section 1270.05). gnis smendment of Section 1252 and enactaent
of Sections 1270.01=1270.,07 makes it olear t.hat. uithd:rml of any depos.‘w dose
not yesult in a wkiver of appeal or a right to new trisl on the issue of some
pensation if that issus is preserved in accordance with Sécjbion 1270,05,
Sﬁhdivision (b) supersedes the second sentence of Section 1252 as it
formerly resd and a portion of subdivision (a)/of Section 1255a, The sub~
division codifies the holding in Southern Public Utility Dist. v. Silwa,

L7 Cal.2d 167, 302 P.2d § (1956), and slsc makes it clear that an implied
abandonment for failure to pay or dsposit within the time specified in Section
1251 has the same ‘sonsequences as an abandonment on motion of the plaintiff
under Section 1255a. Thus, the defendants may recover expenses reasonably and
necesaarily incurred in sweparing for trial and during trial and reascn:le
attorney fees, appraissl feeg, and faés for the services of other experts -
where such fees were reasonably and necesserily incurred o protect the
dafandanﬁsl interests in the proceeding. In addition, tﬁe dafendants are
entitled to an order restoring them to possession of the property and to
dameges arising out of the plaintiff's taking and uss of the proper'& and damages
for ahy losa or impairment of value suffered by the iand and impro;:emnbs

after the time the plaintiff took possession of or the defendants moved
from‘i.:.hﬁ property in compliance with an order of possession, whichswer is

the sarlier,
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Section 1253 (smended?

o) Sec. v} Section 1253 of the Code of Civil Procsdure is
arnended to read:

1253, When payments have been made and the hond given,
if the plaintiff elects to pive one, as l'r-*qmred by Sections 1251
and 12 ;2 the mnrt ghall mzke a ﬁnal grder of condemnation,

o if the courb
has made an ordsr
. auchorizing the

1264 Cha 2 ggomnwﬁm#g wzﬂh
er 3 {eopunencing with Nechwn 1270.01] ﬁ

ﬂ&eaﬂm&%aﬂm-%%ﬁnﬂ.nﬁm&iﬁm@mﬂ%
' TN P AR P O N i L N T e R B
il 50 o e irasnd e mi Sl liin i £ G R 5 A ST
S plut el b mebireritedh b peder ~oftire sotrrh ot hardon g -
messiemepirtho-properiym A certified copy of the order skall
therenpon be recorded in the-office of the recovder of the
county in which the property is loeated. The title 1o the prop-
erty described in the final order of condemnation vests in the
plaintiff for the purposes deseribed therein upon the date that
a rertified copy of the final order of condewnation is recorded
m the office of the recorder of the eonnty.

: @ssessioii of the

\Eroperty

Comment. Sectiom 1253 is amended 4o change the rofaercaces o
the appropriaite statutory provisioss and to rake nongubstantive,

clarifying changes.

3 _the final order of condemnation shall also state the date
UpOn OF aiter Which Lhe plalntill Was aubnorized Lo Ta%e

pogee 85100,

A




§ 1254
Section 1254 (repealed)

ﬂ‘ Sectionr 1264 of the Code of Civil Precedure is
repealed.

12364  Lar In anw ease i whiech the plainiif i ot B peae
pension of tha propoviy senght to be condemned: the plaintif
Ry tf wiy Huoe after feind apd jademment entered or pending
mw&l%&%mmﬂaﬁwmm%m §
the detendand of the full wesupt of the judegwrent and saeb
fonther fasr b Py be seguired by the court as o Snd to pay
proccedarym, ohphy o purte for an erder autherbaing # o toke
poupeasten of aml to use the property sought fo he woudemaed:
5 o entitled tv asguive the propemy by cripent demein and
if the eonrd determine that the plaintifl bos reade the required ;
payment Bebo eswrt; the convd vhal by ender anthesine the k
Mwmhmﬁm&m&ewﬁvm%
pendeney of end ot the final conelusion of He Htigetion;
aad shall, i wevosuiy stayr ol aetions and procecdings Againgt : ¥
&ep@&&#mmﬁtﬂ%&%«&}é&m}im&em '
aﬁa%&h%fﬂnﬂ%&i’éﬁdﬁﬁaﬁhzﬁi%m&mﬁﬁﬁfﬁw
W+M%{&Hﬁe*ﬂﬁwﬁwﬁ%ﬁmm&mm
shall be 10 days after the date of the spdbh

for Ak feast 10 dayn priow o the thes possersion 15 talien:
the plaint shall sapve upor e defndants end Hivie attor-
esput pakhorzing it to take posmoseion of the proaperty: & single
gemsies Upen or meiking to thess st the seme addres o gnffc

iy A e Hme efier the et ek made on arder pudharis.
1 the Plaintil 1o who possession PRFSEERs o Gty sootiong the
saneh By nhonr moben of any sarky to the ominont domain
procontins. cxdes g nevonse o & decreane b the amoeunt that
the plutatif iv renired o Poay inte courd a8 & Furiher swn
PHAHRID T Hhi seediene

fe} Fhe phinatif skall ot be held b have sbandened or
wadved Hhe riphd to appeat frasn the Fudmment by paving inko
eonph the oot of the judement aad sieh Pirther o as
vy he reqprired by the eourd gud taldug pesseagion of the
B L A R e

55 Phe defondund, wheﬂm{-}i:lﬂ{&a%heww{%m
econws for him noon any Judewmeni; ahill be entitled 4o demand
MW%#M&W%&%%WW%W%&M
afber upon obininig we evder therefer frp the convi: Fhe
et 6 & judhse thepeofs uhon apphication by sueh defondant;
whadt ovder fnd diecet thet the moner so pad inte eewrd fer
hize bo deliveyed to himn wpon ks Shng e sitisfuetion of the
ﬁﬁlﬁﬁ@ﬁ%—&?ﬂfﬁﬂ}w&ﬁlﬂ}g&wmmw%
derment of all defenoes o the getion &F prosecding: exosi
m#ha&mnéeﬁémaﬁaﬂ%h&%hemykomamm
evend that 2 wew iriad s seanted: A pevment o o defendant; an
afovesail thalt be beld 0 be an pbendomnens by sack dedend-
mﬂaﬁmmﬁmwhmwmmm
Srentor eorpeniatie.

{5 Aoy amonnd withdeown By afor parte in exesss of the
amount 0 which be i3 entitled an Snslly defermined in the
mmwhﬂg%}lbem&%&sﬂ%m ke
the parts enttied thevele; ard the eomt in whick the sminent
et ek pasty

by Phe wareent of the meney #te ol a heveinbofere
W%iw%ﬂmﬁé&e}mgvmmmm
te keep the susd fand £ and withont diminntions bt el
senex shall he and remoin: an to Al aceidents; defaleations, ox
e&wmﬁmﬁmbﬂw&&em&%ﬁwm&dﬁﬁ—
ah the risk of the plobatil and shell sp remain vl the nreust
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g 125}
%%%&m?hﬂ% &uwtwl%vw%

Lﬂf&%imﬁm%%%i&%i
ii&«&.@ sl be dstepdned npeh; 10 the dedeirdand; b
it doo 3R sothoried o Pegaired by rale of const to tabe i
tthx.i ey Hhe eemel bkl &6 eny buee be lost; ew
atherwian ahiteactnd op withdmse: tiﬁnrggvm%
g%%ii?%&?ég

hewp the sor mosd #b ol Hies wnil the htdeation s Swlly
. hredadt T wr ord; e apdid g &%*%%f%

g%rw%&ﬁzﬁ#%gé%?ii
oyedow Hhe moties s by doponied B the Btite Treasy; waleus
the PUHREE sequents the court o sedee depuit iR Hhe copity
.g&!%%%%%ﬁr%%ﬁ%

&B&gﬁ;%mﬂat@ua%gfg
in the Gondersuation Depositsy Fund; which fund io horebs
erenbid £y the Miate Tresvry and fo» such dury he shall be
Liekls th the Diniatisl apen ks officiel boad: Meney: in the Con-
gb@oﬁsggrsg&igﬁ

doy prevriies desoribed in Hestica 16430, Gevernmami Code;
¥ v 4 . £

with Section Co00; of Part B of Wadidon 4 of Titde £, Gow

denignate ob Jeait oxee & Bonth the amvant of motey senilnble

i the Fend for Bwvesbmeut B scceritics e depesih in bend

Seopunin, and e fvhe of MowBinent oF depmsit And shinii ae

arvepe the vestiecat or depomt Progres Haad Feads Wil be ‘

.%E%%&u&g«%%g%%
g&%%ggggg
HEFest 98 anules depeits i bl tenbint Fin otepelpes With
e denignutivni:

3 For He garpos of Hhi seetion; & wotien deerpaRaidon
sigued b9 o savionidy oF Hhe arembons oF die Pooked Meney Tae
vestinent Dourd sivdl be desmed w0 be the determination of
ggg;%%m@im&g.

vw::mt%%g%%:ii;




§ 1254

Commént. The disposition of the provisions of Seetien 1254 is

Indicated below.

Secticn 1234 Reccumended Legislation
Subdivigion (a) =-vev-c-ecammcencaciacaa- C:CiP: § 1270.01
SUbRLVISION (b) we-m-memmeemmemememmennan C.CiP, § 1270.02
Subdivision (&) -cmevccmmmmca o C.C.P. § 1270.03
Subdivigion (d) =v-wermremeecmcmcsnaancan C.C.P; § 1270.04
Subdivision {&) =e--eermocccecnnacmneena - C.C.P, § 1270.07
Subdivigion {f) ~---emvcmrarrcnrmcncarnan C.C.P, § 1270.05
Subdivision {g) -=---reeecmmcceccmnnmaan. - CiCP. § 2270.06
Subdivigion {h) --<mwemm———cesemaa o cna c.gtﬁe. gﬁ mﬁt
Subdivisions (i) and {J) =e-m-ec-ccencas «  Govt: Code §§ 15k25-

16h27
Subdivigion (k) --ee«-- !.‘ ................. C.CiPs § 1257(b)

2
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B 125%a

. ment oy, if no sueh moticn. is Hled, upon the sxpimtion of the

e g 3 ~
- el . Bowceroble cosis and disbursunants vhull inetade (2) /regponably ™

Section 1255a (gmended) .

1282, (a) The plsintdl may abandon the procseding at
any Limo after the fdling of th?mmplaim knd Xfelm tho ex-
jration of 30 days aficr Snzd judgment, by meving m Qe -
antx and Eling i) court a written Botice of ynch ahandon-
Ment s ane-=fatirre -t corvply —withs Sestione 2050« ok dite
e it il et o b 2reTipdied - atedirogent=of-the - pre

{b) The rourl miy, upon yoctien made within 30 dups after - -
sach sbandosubeny, set astde the abandonmuent if it.deten
mises thel the position of the moving party hak dvson subwtans
~dally clianged t0 his detviment in jostfables relisnes upon
;e proveeding und such Darty ecsuiot de restored to gub-

-+ ptantially the came position as if the proecading hed pot been

vomnanead. . ; ,
(e} Upon the denint of a wmotlen to xet aside such abandon-

Mime for Aling sueh @ motion, on motion of any party, a
judimnent -shall be entored diduissing the prowesding and
¢ Renients LheinA coets sud  disbumsementyy

“alt vy wxiesAInCurion 0 prepdtlie ToF gl aid . T and Y
doving tHai, and (3 rewsonsbie attorsey foes , swpreisaly peesssarily

Loes, gnd fess Tow the servicss ol othor ewperts
waeres sueh fees wers poascnably &nd necess v
incurrved to nrocer: the defopfanc's Internsis

the proceeding, viether sven fees wese incurred
for services »eudercd bafore oy nler the filng

o _

. esg ousts and dishursements, ndudivg expenies

“hnd sisesey fou, may be clubeed bu and by a codt biU, to be
prepared, sarved, Sled , aod ftused s a <ivil setions. = poe
witie! howerer, Hhiat Upon jodpment of dismisss]l on motion
of the plainifl, the defordhmta nud ek of thevn mey Sie
& cost Wl shall bo filsd within 20 days after notive of sty
of sneh Judament - SRt woid veaky and Sivbhecements HRAJE -
B Baetde ey Hxarid B mrenarig For teiad whewe the
petitr 46 Jistodeed ) dopn or Rve Brer 40 Bhe Gare set e |
©m probioud emrdestinee b Hie activte Ay 3 no HretNal ool

- feraiime iy tet; e £ ned Fom e fiet of dae petion | - :

(&) It, after e plaintitf raiter oasession of op the de
fendani 1aoves from Uie propity sought to be condemned in
complianes with up ordex of pesseeoscn, the planifl abrs.
dons the proveeding as tu sk properly oF & potiion thepecf
or it is determjocd thet the olaitiT aoos not asve suthority
w0 tnke goch properir o a poriion fhectuf by emdnent So-
iain, the court shull ordur the plebtid to deliver possession
of stck propurty er sueh porticn theveof 1o she parties
entitied w the powmesion theread wd sl make sueh provis
sion ax shall be just for the navinent of domages arising cut

of e planBX s taking aud axe of ihe property and
awages for any loss or Dupsirmest of valae waffeced by
the iand and improvemnenis after the thoe the pleintiff wook
pomasion of or the delendast mowed frngs the property .t
sought 1o be sandenmed in complianee with an onder of nowses- ‘
sion, whishever I the eactien ‘

e




8 1255a

Bubdivision (¢), of course, permits reéoveﬁy of fees and expenses
only if a canplaint is filed ond the proceeding ig 1nter disnissed.
The subdivision has no ~application if the efforts or resolution of

the plainviff o acqulre the prqperty do not culninate 1n the filing
of a conpluint

_-=-26 ]




Section 1255k (smended)

SEaq. Section 1250h of the Code of Civil Procedure
is amended to read :

1255b. " (a} The compr-nsati{m and. damages awarded in
an eminent domain procceding shall draw legal interest from
the earliest of the following dates:

(1} The date of the entry of judement.

{ 2% The date that ke possession of the property sﬂ-&gh% iahs . '
vondemund is taken or the damage thereto cecurs.

{3} The date after which the plaintiff mar take possession
of the property as stated in an wrder aa-th-&rmmg plotE v
sadie for possession.

(4} If the amount determined to be probable just comper-
sation on mation of e defendant wmade wnder Seclicn

26905 i not riepomﬁed-&qhamMMtMMam

S trrhrtn i S e orcherheber i n ot vl il

(b)Y 1If, after the date that interest begins to acerne , the de-
fendaut c.ontlnnﬁs i actual possession “of or M-e:-veﬁ yente:
ienes and wrofits fram the property er reccivesr rends or
other Sicome thercfrom aitributadle lo the period after in-
torest beging I acerue . the value of sich possession and the net
emount of gueh rents dr ofher tneonte ; ivsses and profita shall
be offset againgt the interest ket feavies during the peried
ﬁheéeﬁe&&an%eﬂmmmm}mﬁmeamm
renty; ispnes and prefits . Thir subdivision shall not apply i
interast aeerued under Scelion 1.269.05.

(¢} Interest, inmcluding interest acerued due fo posses-
sHon or dam;mg af the property by the pleintiff prior fo
the final’ order in cami!‘cmmtmn, and any offsel ageingt in.

- terest as provided in subdivision (b}, shell be aseestad by the
court rather than by fury.

Lo}

fdj The compensation and damages awarded in an emi-
nent domain proceeding shall conse to draw interesi on the
earlisst of the following dates: :

(1) As to any amount depogited pursnant to Chepter I
{eommtencing with Seetion 2R 1362.01 )} of Title 7.1, the
date that soch amonnt is withdrawn by the person ent. 1tle.1 ~——-\
thovets , or if aot withdrawn, on the dete thet Judgment w@
énferad . sty

f2) As ta any amount depostled purswant to Nestiom
1364.05, the dake af sueh deposul,

2

(3) As to any amonnt peid imee eowrd deposifed pursnant
1o Chapder 3 (commensing with Sectivn 3284 1220.01) of Tille
7.1, the date of sach pavsaest deposit

oo or bhefore the
date specified by

the moving party,
the date specified

(4; As to any ameunt paid to the persen entitled thereto,
the date of sweh payment.

4 H the Fnl ameunt e defondant in Hen entithed o
reecive #n Snalbe determined in the ominent dompin procesds
wm&avw&&eMﬁW&za@ﬁﬁewméﬁem
ot i pad o enart for the defendant after entrr of judg-
wont; the dote of seb ramweat

-nz?u




§ 1255

Comment. Section 1255b states the rules that determine when interest
begins to accrue and when interest ceases to acerue.

Subdivision {(a), In this subdivision, the language of paragraphs (2)

and (3) has been modified, without substantive change, t> conform to usage
throughout Title 7.1 (commencing with Section 1268.01). Paragraph (4) has
been gdded to reflect the =7fect of Section 1269.05,

Subdivision (b). This subdivision has been revised to clarify the meaning

of the former language. Under the subdivision, the plaintiff is entitled to
offset against interest (1) the value of possession and (2) the net amount
of rents  or other income received, if such rents or income are attributable
to the period after the date interest begins 5 accrue. The last sentence

of the subdivision has been added to eonform to Section 1269.05.

Subdivision (e¢). This subdivision has been added to codify existing

law by specifying that the court, rather than the jury, assesses Iinterest,
ineluding interest constitutionally required as compensation for possession
or demaging of property prior to conclusion of the eminent domein proceeding.
The subdivision alss> codifies existing law by specifying that the amount of
the offset against interest provided by subdivision (b} is assessed by the
court and to provide, in effect, that any evidence on that issue is to be

heard by the court, rather thon the jury. See People v. Giumarra Vineyards

Corp., 245 Cal., App.2d __ , 53 Cal. Rptr. 902 (1966).

Subdivision (d). In subdivision (d), paragraph (1) has been revised

t2 make reference to the appropriate statutory provisions and provide that
interest terminates, on entry of Judgment, upon an amount deposited before

judgment pursuant to Chapter 1 {commencing with Section 1268.01) of Title 7.1.

-28-




§ 1255b
After entry of Judgment, such a deposit may be withdrawn pursuant to
Section 1270.05. 8See the Comment to that sectisn, Judicial decisions are
uncertain as t2 the time interest ceases on a deposit made priocr to entry

of judgmwent if the amount is not withdrawm. BSee People v. Loop, 161 Cal.

App.2d 466, 326 P.2d 902 (1958); compare People v. Neider, 55 Cal.2d 832, 13

Cal. Rptr: 196, 361 P.2d 916 (1961). Under paoragraph (1) interest on the

amount on deposit terminates on entry of judgment even though the amount is
less than the award. If the omount on deposit 1s less than the ampunt of
the award, the deposit must be increased, on motion of the defendant, under

Section 1268.03. See Deacon Inv. Co. v, Superior Court, 220 Cal. 392, 31

P.2d 372 (1934).

Paragraph (2) has been added to conform to Section 1269.05, which permits
certain defendants to obtain an order determining probable just compensation.

Peragraph (3) hes been changed to make reference to the appropriate
statutory provisions.

Former paragraph (4) of subdivision (e) has been eliminated as unnecessary.
Thet paragraph referred to the practice of payment ints court pursuant to
Section 1952, which practice has been gliminated by amendment of Section 1952,
All post-judgment deposits now are made under Chapter 3 (commencing with

Saetion 1270.01) of Title 7.1 and, hence, are covered by paragraph (3).
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8 1257

Section 1267 (amended)

." “SEC, ##4 Section 1257 of the Code of Civil Procedure
_ is amended to read:

1257, (a)} Tha provisions of Part II of thiz code, relative
to now trials and appeals, except in 30 far as they are incon-
sistent with the provisions of this titls, apply to the proceed.
ings mentioned in this title« preﬂdeé- apon the pay-
mﬁ&em&ﬁmmmém&eem
&mmammmmmm provided
mmmmmmmmmu
entitled 4o entor into; improve; ond hold pesiension of the prip-
,wmmmm@wmmmm
o previded in seobion twelve hundred and ffiy-four; and de-
wobe the same to the publie uso i ghestions and 8o mobion
mmmamwmmmmm
of such bond as aforesnid; in uny manner retord the een-
_.memwmmmm
deposited;: 80 provided i scetion twelve hundred and Sfrdour
wh%&%&emﬁﬁemmm
gm&&mm*m&mmﬁmmm

() In ali cases where o now trial kgs been granted wpon
the applicativn of the defendomt, end he has foiled jupon
such itrial fo obloin greater compensadion than wes allowed
him upon the first trigl, the costs of such new itrial sholl be
tazed ageinst kim.

U T

Comment. Subdivision (b) is tim same as and supersedes subdivision (k)
of former Cods of Civil Procedure Section 125hs I% ie included in this section
because Section 1254 will be repealed, but the inciusion of subdivision (b) does
not mean thet the law Revision Commission has approved the substanos of this |
sundivisions Subdivision (b} will be studied during the course of the Cmmmission's
study off éminent domain law and the Commission's recommendation concerning this
subdivision will be contained in a s\lbseéuant mcombendation.

Section 1257 formerly contained an elaborate proviso that related to pos-
sgssion pending appeal or new trial. That proviso was added in 1877 in comnection |
with related changes in Code of Civil Procedure Section 125k, which dealt with pos=
session after emtry of judgment. Bee Code Am. 187778, Ch. 651, pe 109 f. 83 1-2. Sevi.

sibsequent changes tc former Sectionm 1254 deprived the provisc of any e
See Housing Authority v. Superior Court, 18 Cai.2d 336, 115 P.2d L4686 (191;1).

Accordingly, the provisé has been deleted from subdivision {a). Possession pending
appesl or new trial is now provided for by Chapter 3 (commencing with Section
1270.01) of Title Tele
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Title 7.1

Title 7.1 (added) .

]-h- :
Skc. #6wy/ Title 71 (commeneing with Section 1268.01) is
added to Part 3 of the Code of Civil Procedure, to read:

TITLE 7.1. DEPOSIT OF PROBABLE JUST COMPEN.
BATION PRIOR TO JUDGMENT; OBTAINING POS-
SESSION PRIOR TO FINAL JUDGMENT

Cearter 1. Derostt oF ProBaBdLs JURT
CompPrNsATION PRIOR TO JUDHMENT

Comment, This chapter supersedes Code of Civil Procedure Sections
1243.6 and 1243.7 and those portions of Section 1243.5 that relate to the
deposit and withdrawal of compensation prior to judgment, Under this
chapter, the condemnor may deposit the amount indicated by an apprailsal
to be the compensation for the taking of the property (imeluding any
damage incident to the taking) at any time after filing the complaint and
prior to the entry of Judgment. A deposit may also be made under this
chapter after the original entry of a judgment in the proceeding i1f that
Judgment has been reversed, vacated, or set aside by the trial or appellate
courts., The deposit may be made whether or not possession of the property
1s to be taken. This deposit serves several purpoges: First, it is a
condition to obtaining an order for possession under Chapter 2 (commencing
with Section 1269.01)., Second, in some cases, 1t fixes the date of
valuation. BSee Section 1249a. Third, if the deposit is withdrawn, interest
ceases on the amount withdrawn on the date of withdrawel, and interest
ceases in any event on the amount deposited upon entry of judgment. BSee
Section 1255b. Fourth, if the depoeit is withdrawn, the witndrawal
entitles the plaintiff to an order of possession prior to judgment. See
Section 1269.06.

The deposit .. to be made after Judgment 1s not govermed by Chapter 1,
but 18 covered by Chapter 3 (commencing with Section 1270.01).
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§ 1268.01

1268.01. Deposit of the amcunt of the appraisal

1268.01. ({(a)} At any time after filing the complsint and prior
to entry of judgment in any proceeding in eminent domein, the plaintiff
may deposit with the court the amcunt indicated by an appraisal report
to be the compensstion for the taking of any parcel of property
included in the complaint. Such deposit may alsc be made after entry
of Judgment in the proceeding if that Judgment has been reversed,
vacated, or set aside and no other Jjudgment has been entered. The
deposit may be made whether or not the plaintiff applies for an order
for possession or intends to do so.

{b) Before making o deposit pursuant to subdivision {a) the
plaintiff shall have an appraisal made of the property for which
the deposit is to be made. The appraisal slall be made by an expert

quelified to express an opinion as to the value of the property. The
expert shall prepore an appraisal report which shell set forth all amounts,

opinions, and supporting date required by Code of Civil Procedure Section
1272.02 to be inciuded in a staterment of valuation data, including but not

limited to: SIS
(1), The value of the groperty or property interest being valued.
(2) If the property is & portion of a larger parcel, the amount of the

damage, if any, to the rerainder’ of the le.rger parcel.
(3) TI£ the property is'a portion of o larger-parcel, the apcunt

of the benefit, if any, to the remainder of the larger parcel.

Comment. Section 1268.01 is new. In contrast with former practice,
{1) the deposit may be made without obtaining the court!s order therefor and
without regard to an order for possession and (2) the amount of the initial
deposit 1s determined by an appraisal cbtained by the plaintiff, rather than
by the court upon ex parte mpplication of the plaintiff, Under Section
1268.03, however, the amount deposited may be determined or redetermined
by the court on motlon of any interested party.
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§ 1268.01

The words "any parcel of property included in the complaint" have
been used to make clear that a deposit may be made for one parcel conly
even though, under Code of Civil Procedure Section 124k, several parcels

may be included in one complaint. See Weller v. Superior Court, 188 Cal.

729, 207 Pac. 247 (1922).
As used in this section and in this chapter, "compensation" refers
to all elements of compensation, including the value of the property
actunlly taken and eny severance or cther damges less those special
benefits, if any, that are required to be offset against such damages.
See Code of Civil Procedure Section 1248; Evidence Code Sections 811 and 812.
Subdivision (b) comtemplates that the required appraisal be made
either by & merber of the condemnor's appraisal staff or by an independent
appraiser. An appraisal report is necessary to enable the plaintiff to
comply with Section 1268.02 which reguires the notice of deposit to be
accompanied by or to refer to the appraisal report upon which the amount
of the deposit is based. The subdivision requires that the report contain
all information required to be included in =z statement of valuation data.
In general, Code of Civil Procedure Section 1272.02 {as added by Cal. Stats.
1967, Ch. _ , § 2, p. __ ) requires that such & statement set forth the
appraiser's opinions as to the property's value, severance damages, and
special benefits and specified items of supporting data, including "comparable”

transactions, to the extent that the gpinions are based thereon.
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1268.02, Service oflnotige of donosiit

1268,02 {aj Om makisg & depozlt pursuznt S this chapleds
BRGB:6Br Tt iver PhoiM -G apesitin ao- BRIy S sterminod-hl.
dhe-osury the plaintiff shall serve a notice that the depout
has been made on oMl of the othar parties to the proceeding
who have ay iulerest in the property for which the deposit .
was made. Service of such notive shail be made i the manner -
provided in Section 126004 for service of an order for pos. -
sesgion, Rervive ghwrordur S pomeusi ok ek« 1063t dab

{d) The notice shall either (1) be accompanied by &
oopy of the appraisal report upon which the adount of the
depoait is based or (2) state the plsce where and the times
when such report may be irspecteds ) If the noti&e designates
a place where and times when the report may be inspected, the
plaintiff shall} mI;a such report available to sll parties who
have an interest in the property st such place and times,




1268.02

Corment., Section 1268.02 is new. It requires that notice of the
deposit be given in all cases t5 facilitate notions to change the
amount of the deposit (Section 1268,03) or applicatiosns to withdraw the
funds deposited (Sections 1268,04 and B68.05) . The appraisal report

referrcd to in subdivision (b) is the one required by subdivision {b) of
Scetion 1268.01.




§ 1268.03

1268.,03. Increase or decreaSe in amount of deposit

1268.03. (a) At any time after a deposit has been made pursuant
to this chapter, the court shall, upon motion of the plaintiff or of
any party having an interest in the property for which the deposit
was made, determine or redetermine whether the amount deposited is
the probable amount of conpensation that will be made for the taking

of the property.

(b) If the court redetermines the amount after entry of
Judgnent and before that judgment has been reversed, vacated, or
set aside, it shall redetermine the amcunt to be the amount of the
Judgment. If & motion for redetermination of the amount is made
after entry of judgment and a motion for a new trial is pending,
the court may stay its redetermination until disposition of the

motion for a new trial.

(¢) If the plaintifi has taken possession or obtained an order
for possesaion and the court determines that the probable amount of
compensation exceeds the amount deposited, the court shall order the
amount deposited to be increased accordingly. If the court determines
that the probable amount of compensation exceeds the amount deposited
and the amount on deposit is not increased accordingly within 30 days
from the date of the caurﬁ‘s order, no deposit shall be considered to
have been made for the purpose of subdivision (g) of Section 1249a.

{d) After any amount deposited pursuant to this chapter has been
withdrawn by a defendant, the court may not determine or redetermine
the praobable amount »f compensation t©o be less than the total amount
already withdrawn.

Comment. Section 1268.03 is new. It supersedes Code of Civil Procedure

Section 1243.5(d) which provided for redetermination of the amount of "probable

G- T4
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§ 1268.03
just conpensatisn.” As to the duty of the pleintiff and the powers of the

court to maintain the deposit in an adequate amount, see G. H. Deacon Inv.

5. v. Superior Court, 220 Cal. 392, 31 P.2d 372 (1934); Marblehead Land

Co. v. Superior Court, 60 Cal. App. B4k, 213 Pac. 718 (1923).

Under subdivision {#) of Code of Civil Procedure Section 1249a the meking
of a deposit under this chapter establishes the date 2f valuation unless an
earlier date 1s applicable. The second sentence of subdivision {c) of
Section 1268.03 denies that effsct to the making of a deposit if the amount
depogited is determined by the court to be inadeguate and is not increased

in keeping with the determinatlon. The second gentence applies only where

the plaintiff has not taken possession of the property; if the plaintiff has
teken possession, the first sentence of subdivision (¢} requires thet the
plaintiff incremse the amount of the deposit in accordance with the court's
order.

Section 1268.08 provides for recovery of any excessive withdrawal
after final determination of amounts in the eminent domeln proceeding. No
provision is made for recovery, prior to such final determination, of any
amount withdrswn. Accordingly, subdivision (d) prevents determination or
redetermination of the amount of probable compensation to be less than the

total sum withdrawn




£ 1288,04

1268,0h, Apvlication for withdrawal of denosit

1268.04. {a) Exeept as provided in subdivision (b _},-a&an-
Mnﬁpwmmmwamahmmm& Boan e ilwi
eoprany defendant ‘\‘u’}_h_._‘._;‘it_i:_ il anterest in the property for
which M&Wﬂﬁﬁn&dt’ utiy BpRly to the 2airt 167 e
witkdrawal of all or suy portioy of the amount depogited. The
application shall be verified, set fovth the applicant’s interest
in the property, and regGest withdrawal of a stoted amount
The applicant shall serve 8 copy of the application on the
plaiatild.

(b} Applieation. for withdrawat after cotry of fedgment :
shall be made under Wi provisions of Sectivn 127005 upless F

2 deposit has been)

the judgment has bean reversed, vacated, or stt amde and no
othir judgment hias bees eutered. ‘

C. Comment, Section 128,04 13 derived ‘roun Section L243.7(2}, (c)e
After entry of Jedement, oroviding ihe judgment antersd has not dken
baen revarsed, vacated, or sit aside, application for withdrawal is made

ander Section 1270,05, rather thun uncer tois saoilon.




5 1260,05

1268,05,  Withdrawal of deposity conflicting claims t0 deposit

C I268.65. (&) Subject to gubdivisions () and {(d} of this
section, the couri shall order the amount regoested in the ap-
pliesticn, or such portion of the: amount a4 the appheant may
be entitled to receive, to be paid to the applicant. No with-
drawal may be ordered uxtil 20 days after service of a copy
of the application on the pluintif, or antil the ime for all
objections has expired, whichever is later. , '

(b) Within the 20-day period, the plaintiff may fila objec-
tions to withdrawal on the growads: _

(1) That other parties to the proceeding are known or be.
lieved ti have interests in the property; or

{2) That an underlaking should be filed by the applicant as
provided in subdivision {e) of this section or in Section
1268.06, or that the amount of such an undertaking or the
sureties thereon are insufficient.

{e) If an objeetion is filed on the ground thet other partiea
are known or believed to have interests in the property, the
plaintiff shall serve or aliempt o serve on such othar parties s
aotise that they may appear within I0 days after such serviee
and object to the withdrawal. The nétiee shull advise such par-
ties that their failure to objest will resulc'in waiver of any
rigits against the plaintiff to the extent of the amount with-

- drawn. The notice shgll be served in the manmer provided in
sobdivision {e) of Section 1269.04 for servive of an order for
possession. The plaintiff shall report to the vourt (1) the narmes
of parties served and the dates of service, aud (2) the names
and last known addresses of parties who have neither appeared
in the proceeding nar been sarved with process and whom the
plaintilf was mnable to serve personzlly. The applicsnt mey

C serve purties whom the plaintiff has been nnsble to serve,

Pgrties served in the masner provided in snbdivision {c¢) of
Bection 1269.04 shall have zno claim against the plaintiff for
compensation to the extent of the amount withdrawn by all
applicants. The plaintiff shall remsain Lahle to parties having
au interest of record who are net o served, bnt if -euch
ligbility is enforced the plaintiff shall be subrogated to the
rights of such parties undsr Seétion 1268.08,

{d) 1f any party objects to the witbdrawal, or if the plaia-
tiff 20 reguests, the court shall determine, upon hearing, the
amounis o be withdrawn, if any, and by whon,

{e} If ithe eonrt determines that an apolicent i entitled
to withdraw any portion of a deposit that another party claims
or to which avcther person may be entitied, the court may re-
guire the applicaut, before withdrawing such portion, 1o file
an undertaking. The undertaking shall seoure payment to such
party or person any amount withdrewn that oxceeds the
amount to which the applicant is entitled as finally determined
in the eminent domain procseding, together with legal interest ‘
from the daete of its withdrewal. If withdrawal iz permitied I
notwithstanding the lack of personal serviece of the application -

. for withdrawal upon any party to'the proceeding, the court -

may alse require that the undertaking indemnify the plaintift

against any lakility # may incur nnder subdivigion (¢}, The

wodertaking shall be in sueh amount as is fized by the eourt,

but if execoted by an admitted surety insurer the amount

shall not excesd the portion claimed by the adverse claimant
or appesring tn belong to another-person. HeThe undertaking way be
C pore cient gureties anproved by th

: courtithe emount shal uck P ~—{and in such case
{f) Unless the undertaking is required primarily becaunse
C ‘of an issue as to title between the applicant nod another party
or person, if the nndertaking s exernted by an admitted snrety
insarer the apvlicant Gling the ondertaking is enfitled to
recover the premium paid for the undertaking, but net to ex-
ceed 2 percent of the face value of the mndertaking, as a

part of the recoverable costs in the o1 in.nt domajn proceeding.

-39-.




§ 1268.05

Comment. Section 1268.05 is based on subdivisions (a), {c), (4),
(e}, and (f) of former Section 1243.7. Unlike the subsections on which
it is based, Section 1268.05 does not forbid withdrawal of the deposit
if notice of the application cannot be peresonally served upon all
parties. The section permits the court to exercise its discretion ae
to withdrawal 1n such cases, as to the amount to be withdrawn, and as
to the reguirement of an undertoking.

Nothing in this section precludes withdrawal of the deposit upon
stipulation of all parties having an interest in the property for which
the deposit was made.

Subdivision (f) has been added to permit recovery of the bond
premivum as costs in the procesding unless the necessity for the under-
toking arises primarily from an issue of title. For use of the same
distinetion in assessing the costs of apportionment proceedings, see

Code of Civil Procedure Section 1246.1 and People v. Nogarr, 181 Cal.

App.2d 312, 5 Cal. Rptr. 247 (1960).




§ 10268,06

1268,06.  Security when amount in exeess of orisinal devosit
15 withdrawn

126806, {2} if 1he wncunt originally devosited 38 m-
ereased pursuant to Scctice FMEGPALRR e total amoont
sought fo be withdrawn exceeds the amount of the origimal
depesit, the applicant, or each applicant if thers are two or
more, shall file ap undertaking. The vndertaking shall be in
faver of the plaintiff znd shall seeure repayment of any
amount withdrawn that exceads the amount to which the appi-
eant is entitled as Anally determined in the eminent domain
procseding, together with legal iuierest from the date of its
withdrawal, 1f the mmdertaking is exccuted by an admitted
surety insurer, the undertsking shall be in the amount by
which the total amoint to be withdrawn exceeds the amount e

, origivally deposited. ~H=gExeciy 7507 moré sulhcient | The undertaking
End 1l suretles Approve the nndertaking shall be in may be
such casa}donble such amount, - e e
. " (b} If thers aretwo or more applieants, the applicants, in ot the - -~
iien of filing separate undertakings, may jointly file a single the maximum
wnderiaking in the amount required by subdivigion (a). amount that may
{¢} The plaintif may waive the underiaking required by be recovered
thig section or may consent o an undertaking that is bess than from such sureties
the smount stated by this section, is the amount M
(d) If the undertaking is exccuted by an admitted surety {0, " ¥y
insurer, the applicant filing the undertaking may recover the leh the c:tal
preminm paid for the undertaking, but not to exceed two per- anount to be withe
cent of the face value if the undertaking, as a part of the re. drawn exceeds the

soverable costs in the eminent domeain prz.reaeding:: o amount, originally ]
' _ pOSi'dea

Comment, Section 1288.06 is the same in substonce as
ifoImer

subdivision {b) of/Section 1243.7. Withdrawel by one or mora

ppap——t e

defendants of an amo nt in excess of the origingl deposit is
possible if the deposit has been increased as provided for

by Section 1268.03,




17268.07, ditncrawsl waives all defenses exeent clad
COT DB SET1oN

1265407, 13 any portion of the money depesited pursuant to
this chapler is withdraws, the reccipt of auy sieh money shall
constitate & wabver by operation of law of all claims aad
“defenses in favor of the persoys resviviig sush payitent cseept
s clalm for gredter conpensalivn. Auy amount 5o pald to any
party shgli be crediled apon {he judpment dn the cmicest
demain procceding.

Comment. Section 1280407 restatzs the suostance of sabdivision
P v 1
forer
{g) off Sectiom 12u2.7, In adxition o, seiving ®aius and defenses
other than the claim to srester cortensatisn, wiindrawal of the

denosit alse entliles the plalntditf %o an aorder or nossession. Seoo

Section 1269,06. CF. Zeople w. lutierrea, 207 Cal. Aun.2d 759,

2L Cal, mptr. 791 (3982,




8 1268,08

126808, Repeymeni of amount of socess withdrawal

126508, Any wwount withdraws by o parety ia cacess of the

amount 1o wkelpbc is eufitled as finally determined v the

’ - - . u . . 3
w_hmh emineny domain procesding shali be paid 1o the party entitled
to ogueh amount, wrether with leeal Jnicrest frosn the date of

ity withdrawal. The rouwrt n which the eminent domain pro-
eeeding iz pendine shalb cuter jidgaiet aceardnghy, 1f the
Judgment is not paid withia 30 days alier s entry, he court
- may, on moilon, enber jadgment against the sureties, 3 sy,
for such aponnt acd interest, '

Comzent. Secticn L28.08 restates the subsizaece of sgbdivision
former .
4 » a Ay
{t) off Section 12i3.7.

~43-




§ 1268.09

1268.09. Limitations on use of evidence subtmitied in connection with
dercsit

1268.09. (a) Neither the amount deposited nor any amount
withdrawn pursuant to this chapter shall be given in evidence or
referred to in the trial of the issue of compensation.

(b) In the trial of the lssue of compensation a witness may
not be impeached by reference to his appralsal report or other
statements made in connection with a deposit pursuant to this
chapter, nor shall such & report or statement be considered to

he an admisslion of any party.

Comment. Subdiviseion (a) of Section 1268.09 restates the substance
of subdivision (e) of former Section 1243.5, Subdivision (b) is new.
The purpose of the subdivision is to preclude impeachment of a witness
at the trisl by reference to appraisal reporte or other statements made
in connection with (1) a deposit and notice thereof under Sections
1268.01 and 1268.02, or (2) proceedings to determine or redetermine
probable Just compensation under Section 1268.03, or {3) an application
to withdraw the amount deposited under Section 1268.04 or Section 1268.05.
The subdivision applies, of course, to wltnesses for the defendants as
well as to those for the plaintiff. The subdivision also precludes such
reports or statements being considered to be admiseions of the party on

whose behalf they were made. See Evidence Code Sections 813 and 822,

Ly




§ 1268,10

e

1268,20, Lenosit in State Trsasary unles: otherdise reciired

1268.10. (a) When money is deposived as nrivided in this
chapter, the court shall order the money to be depositod in the
State Treasury or, vnum weithen et of 1he plabid® filed
with the deposit, s the connry treasury_ If money & Joposited
in the State Treasury pursnant to this sevtion, it shall be
held, invested, deposited, and dishbursed in the manner STHeC -
fed in Article 9 (commencing with Seerion 36425) of Chapter -
2 of Part 2 of Division 4 of Title 2 of the Governwcnt Code,
and interest carned or ciher ineserment, dorived from sty invest-
ment shail be apportioned and disbuvsed i the mannor speci-
fied in that article.

(b} As between the parties to the proveeding, money de-
poisited pursuant 1o this ehapter shall remain at the risk of the
plamtiff wuell paid or made payable to the defendant by order
of the conrt,

Comment, Subdivision {a) of Seetion 1265.10 is the sang
former
in substance ay Section 1243,6. Subdivision [b) is based on the
formur
first two sentences of subdivision (h) of/Seciion 125k




Cha
{e) ’l'hl:gduiamm:

@'msfau the o«}:g,a!ter which 3\3 plﬁtieﬁﬂ is authoriped to
take posseasion & property. Unloss the plaintift reqnesis
2 later date, such dute shall be the earliest date on which
the plaintiff would be entitled tg take posseasiog of the prop
erty if service were made undexfSe H

ordor ju wada.




§ 1269.01

Comment, This chapter provides for srders for possession prior to
judgment, and supersedes Code of Civil Procedure Sections 1243.4 and 1243.5.
Orders for possession subsequent to judgment are governed by Chapter 3
(commencing with Section 1270.1), Subdivision (a) of Section 1269.01
restates the substance of Code of Civil Procedure Sectisn 12h3.h. The words
"the State or a county, city, district, or other public entity" have been
substituted for the words "the State, or a county, or a municipal corporation,
or metroposlitan water district, municipal utility districet, municipal water
district, drainsge, irrigation, levee, reclamation or water conservation

district, or similar public corporation.” See Central Contra Costa Sanitary

Dist. v, Superior Court, 3% Cal.2d 845, 215 P.2d 462 {1950). The new

ianguage encompasses all proceedings by governmentel entities, agencies, or
of ficers to acquire rights of way or lands for reservoir purposes, whether
the interest to be acquired is o fee, easement, or other interest.

Subdivision (b) restates the substance of subdivision (a) and a
portion of subdivision (b) of Code of Civil Procedure Section 12h43.5. The
ex parte procedure for osbtaining the order for possession is a continuation
of existing law,

Subdivision (c) is the seme in substance as Code of Civil Procedure
Section 1243.5(b), except that the requirement that the order state the
amount of the deposit has been eliminated, Section 1268.02 reguires that a
notice of the making of a deposit be served on interested parties,

With respect to the appellate rellef available as to orders fox

possession, see the Ccrment to Section 1269.02.

~b7-




§ 1269.02

1269.02. Posssssion in other cases’

% k. (a) In .any proecding in emisent domain
ronght by or on bobalf of ARy publie entity, publie ntility,,__@
AOINOn CATTIer, to nive any
pmperfl:y or prng?qrtyorfiz;emsf-. the plaintiff may ebtain an
order for possession @ PToperty or interest in
accordance with this section. property ax pperty
(b) At any time after fling the complaint and prier e
the entry of Judgment, the plaintiff may apply to the court for
an order for possession. Sueh application algo may be made
after entry of jndgmoent if that jndgmneni has been reversed,
vacaiad, or set agide and no other judgrrent has been entered.
The application shall be made hy seiesmotion, and the notice
of motion shall be served in the shme manver ga.an order for
pouseasion: ig gexved nnder Sootiom 126304, .0 ..
() On hearing of the motian, the court shall consider ali
relevant evidenee, incinding the schednle or of operation
for exocntion af the public improvement and the aitnation of
the proparty with respect to such schedule or plan, and ahall
make an order that anthorises the plaintiff to take possession of
the pro{:eny if the court deterniines that: o @
{1) The plaintif* is entitled to take the property by eminent
(2) The nead of the plabutiff for possession of the properiy
outweighs any hardship the swaer or oceupant of the property
wﬂlanﬂerifﬁ;-emion in taken ; and
{3) The plaintiff has depoaited 2 ;
in accordanee with Chapter 1 (commencing with Section

(e) Defore making ex order for possession under this
section the court shall &ispose of any pending motisn under
Section 1268.03 to determize or redetermine the amount of
probable compensation and, if an Increase in the amount af
the deposit is determided, shail require ithe additionsl
amount to be deposited by the plaintiff.,




§ 126g9.02
Comment. BSectlon 1269.02 is new.

Subdivision (a). Section 1269.01 provides for possession prior to

Judgment if the taking is for right of way or reservoir purposes. Section
1269.02 provides for possession prior to judgment--whatever the purpose of
the acquisition-~-if the proreeding is brought by a public entity, public
utility, or common carrier. Unlike the ex parte procedure provided by
Section 1269.01, however, this section authorizes an order for possession
only upon disposition of a regularly noticed motion.

Subdivisions {b) and (c). Subdivisione {b) and {c) are patterned

after provisions in other states which provide for cbtalning possession
prior to Judgment by noticed motion procedure and which require the plaintiff
to show a need for such possession. See, e.g., ILL. REV, STAT. 1957, Ch.

k7, § 2.1; Dept. of Pub. Works & Bldgs. v, Butler Co., 13 Til.2d 537, 150

N.E.2d 124 {1958). See also, Taylor, Possession Prior to ¥Final Judsment

in California Condemnation Procedure, 7 SANTA CLARA LAWYER 37, 81-86 (1966}.

These subdivisions provide for determination of the motion in keeping with
motion practice generally.

Subdivision (d). This subdivision is based on Code of Civil

Procedure Section 1243,5(b)(L4). As the order is obtained by regularly
noticed motion, however, the periocd specified is computed from the date
of the order, rather than the date of its service,

Subdivision (e). See Section 1268.03 and the Comment to that section.

Revisw of orders authorizing or denylng possession. Under former

statutes, judicial decisions held that an appeal might not be taken from
an ex pérte order authorizing or denying possession prior to judgment,

Mandamus, prohibition, or certiorarl were held to be the appropriate

-4G.
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remedies. See Central Contra Coste Sanitary Dist. v, Superior Court, 34 Cal.2d

B45, 215 P.2d 462 (1950); Weiler v. Superior Court, 188 Cal. 729, 207 Pac.

2h7 (1922); State v. Superior Court, 208 Cal. App.2d 653, 25 Cal. Rptr. 363

(1962); City of Sierra Madre v. Superior Court, 191 Cal. App.2d 587, 12 Cal.
Rptr. 836 (1961). However, an ex parte order for possessisn following entry

of judgment has been held to be an sppealable order. 8San Francisco Unifiled

School Dist. v. Hong Mow, 123 Cal. App.2d 608, 267 P.2d 349 (1954); Housing

Authority v. Forbes, U7 Cal. App.2d 358, 117 P.2d 722 {19%1). No change is
made in these rules as to orders made under Section 1269.01, Section 1269.02,

or Chapter 3 {cormencing with Section 1270.01).

1269.03. [Reserved for expansion]

-50=52-




§ 1269.04

1269.0k. Service of srder for possession

126904, (&) As used in this seetion, ‘‘record owner’’
means both (1) the person in whom the lexal title to the fee
appeats to be vested by duly recorded deeds or other instru-
wents and (2) the person, if any, who bas an interest in the
property under 4 duly recorded lesse or agreement of purchase

(b} At least,#8 days prior to the tlme possesmon is taken
pursnani 0'371’1"‘61‘:161- for possession sl B
wiagpindy the plaintiff shall serve a copy of the urder on the
record owner of th{* _property and or the occupsnts, if an

¢
court may, for pood cause shown on ex parte application,
shorten the time specified in this subdivision to s period of not
legs than three days. _
Serviee of the order shall be made by personal service
unless the person on whom service is to be made has previcusly
appeared in the proceeding or been served with sonunons in the [
proceeding, I the person hay appeared or been yerved with the .
summons, serviee of the order for possession may be made by
@ mail upon sueh person and his attorney of reeord, if any.

@) 1f a person required to be personally served resides oot
of the state, or has departed frontthe state or cennot with due
diligenes be found within the state, the plaintiff pay, in lieu of
sueh personal service, send s copy of the order by ragistered or
sertified mail addressed to sueh person at his lust known

address,
@ 4 The court may, for gond canse shown on ex parte appli-

cation, authorize the plaintiff to take possession of the property

without serving & copy of the oxder for possemsion upon a

reeord owner not oeeupying the property.
W A single service upon or mailing to one of several per-
soms havihg a commoen bosiness or residence address is suffi-

. eient. - :

-

{c) An order for possession made under Section MM""“\
1269.02 shall be served on the record awner apd osccupants,
if any, within 10 days aler the making o7 the arder.




§ 1269.04

Cornent, Section 1258.04 is derdived fou: former Ssetion

1243,5{c).. The requirenen: that an affidavit be

filed concerning service by mail has been eliminated. Subdivision (g)

is & clarification of a sentence in the first paragraph of Section 1243.5(c).
The term "address" refers to o single residential unit or place of business,
rother than to several such units or places that may happen t5 have the

sape street or pogteoffice "address." ®or example, each apartment is
regarded as having a separate address although the entire apartment house

nay have a single street address,

.1




§ 1269.05

1269.05. Deposit and possession on motiosn of certailn defendants

1269.05. {a) 1If the property to be taken includes a dwelling
containing not more than two residential units and the dwelling or
one of its units is occupied as his residence by a defendant, and if
the plaintiff has not deposited probable just compensation in accordance
with Chapter 1 (commencing with Section 1268.01), such defendant may
move the court for an order determining the smaunt of such compensatiszn
for the dwelling and so much »>f the land upon which it is constructed
as may be required for its convenient use and occupation. The notice
of motion shall specify the date on which the moving party desires the
depogit to be made. BSuch date shall not be earlier than 30 days after
the date noticed for the hearing of the motion and may be any later date.
The motion shall be heard and determined in the same manner as & motion
made to modify a deposit under Section 1268,03.

(b} The court shall make its order determining the probable just
compensation., If the plaintiff deposits the amount stated in the order
on or before the date specified by the moving party, (1) interest upon
that amount shall not accrus and (2) the plaintiff may, after meking
the deposit and upon ex perte application ©o the court, obtain an order
for possession that authorizes the plainsifi to take possession of the
property 30 days after the date for tﬁe deposit specified by the moving
party. If the deposit is not made on or before the date specified by
the moving party, the compensatiosn awarded in the proceeding to the
moving party shall draw legal interest from that date.

{c}) If the proceeding is abandoned by the plaintiff, the amount
of such interest may be recovered as costs in the proceeding in the

manner provided for the recovery of other costs and disbursements on
- 55_




§ 1269.05
abandorment. If, in the proceeding, the court or a jury verdict
eventually determines the compensation that would have been awarded
to the moving party, then such interest shall be computed on the
amount of such award., If no such determination is ever made, then
such interest shall be computed on the amouni of probable just campensaQ
tion as determined on the motion. The moving party shall be entitled
to the full amount of such interest without offset for rents or
other income received by him or the value of his continued possession
sf the property.

(d) The filing of o motion pursuant to this section constitutes
a waiver by operation of law, conditioned upon subsequent deposit by
the plaintiff of the amount determined to be probable just compensation,
of all claims and defenses in favor of the moving party except his claim
for greater compensation.

(e) A deposit made under this section may be withdrawn in

accordance with Sections 12568,05 and 1268.06.

Comment. Section 1269,05 is new. Except as provided in this section,
the depositing of probable just compensation pursuant to Chapter 1 (commencing
with Section 1268.01) or the taking of possession pursuant to this chapter
is optional with the plaintiff., If a depossit is not made and possession is
nat teken, a defendant is not entitled %o be paid until 30 days after final
judgment. Code of Civil Procedure Sections 1251 and 1268, Section 1269.05
mokes available to homeowners o procedure by which probable just compensation
nay be determined, deposited and withdrawn within a relatively brief periad
after the beginning of the proceeding. For a comparable provision applicable
4o all eminent domain proceedings, see PENN, EMINENT DOMAIN CODE § -407(b).

56~




§ 1269.05

Although Section 1269.05 does not require the plaintiff to deposit
the amount determined, if no dep2sit is made interest on the eventual award
begins to accrue. See Section 1255b(a)(4). If the proceeding is abandoned
or dismissed, the interest is computed on the amount determined by the court
to be probeble just compensation., This section apart, interest would not
begin to acerue until entry of judgment., See Scetion 1255b(a){l). Interest
does not accrue as to any anount deposited under this section aofter the date

the deposit is nade. See Section 1255b(a)(2).

Under subdivision (b) the timely making of a deposit under this section
entitles the plaintiff to an order for possession effective 30 days after
the date for the meking of the deposit specified in the notice of motion
served by the moving party.

The reference in subdivision {a) to the amount of lend "required for
the convenient use and occupation" of the dwelling is taken from Section
1183.1 of the Code of Civil Procedure which deals with mechanic's liens.

The limitation precludes application of this sectlon to land being taken
and owned in common with the dwelling, but uwnnecessary to the convenient

use of the dwelling.




—

§ 1269.06

1269.06. Right of »lainiiff to take posscssion after vacation
of properiy or rithdrawal of devosit

1268.06. (a) If the plaintilf has doposited pmbable just
compensgtion pursnant to Chapter 1 (commencing with Seetiow
1268.01), posseasion of the property or properly interest for
which the deposit was made may be taken in aceordancs with
this seetion at any time after each of the defendants entitled to
possession :

{1) Vaestes the property; or

{2) Withdraws any portion of the deposit. .

(b} The plamntiff may apply ex parte to the eomrt for an
order for possession. The court shall anthorize the plaintiff fo
take possession of the property if the court determines that the

plaintiff has deposited probable just compensation pursnant to
Chapter 1 (commencing with Seetion 1268.01) and that each
of the defendants entitled to possession have:

{1} Vacated the property;or ,. - .

{2} Withdrawn any portmxmflﬂm -depesit.

{e} The order for possession-ghall -

(1) Recile that it has been made nnder this aqeuun

{2) Describe the property and the estate or interest to be
aequired, which deseription may be by reference tv the com-
plaint.

{3} State the date aftor which plaiotiff is anthorized to take
possession of the property. Unless the plaintiff reqnests g later
date, such date shall be the earliest date on which the plaintiff
wonld be entitled to tike possession of the property if serviee
were made tmder'&e‘m&on 1269.04 on the day the order is made,

- Subdivision (b) of™y




§ 12050.06

Comment. Seetion 1259.00 is new. Chapier 1 (commencing with Section
1268.51) perzits the plaintif? i{o deposit probable Jusi compensation whether
or not Lt obtains an oxder Ior sossession. Thi; section makes applicabdle
to withdrawal of a deposit made nrior to.judgm,nt the znalsgous rule that
applies wien a deposit made alier Judgment is wishdrawn., (Cf. People v.
Guiierrez, 207 Cal, App.2d 750, 2h £al. Retr. 781 {1952). 1 also permits
she pleintiff (o take possescisn of the proparty after it has been vacated
by all the psrsons who are entitled to possession. Service of the order for
possessior 1s required by subdivision (b) of Scotion 12690.04, The time limits
for service of the order for nossession on the re;erd ovwner and secupants ars

the same as for an order for possession rade wnder Section 1269.01.

T R




® 1245,07

- +

1760407.  Toking sorsession 4ou: not waive bt of noocsl

I265.07.  The plainiifl does not ahandon o waive the right

o appead Tewn the Judmaent in the proveeding orgFESL :t‘?

& new trial by Laking possesion of the praperty nitrsnant to
this chapler.

Comment, Sectioa 1255.07 is the sase in schs=ance af 7ormmer
Section 12h3.9(f), The lanimase sss bees thanged Yo preclade intlied
welver of aosesl or richt to new tris) L takirg possesslion pursiant
toc any order obteined under this dhduter, ~Relading crders mmder

N - = - - . = S 'f\.‘ - e
Section 1260.05, Undor oction 126807, the defendant slse retsias

-~

et
Ty -

{»
it

3ug O

His ripnt o

b4y

opent or W recuzst a now trisl upon vre L

)

pensstion even inouph he witulrows the denosit made oy the vlaintifi,

Fowever, cuch withdrawal docs walve all clzics anc delenges other than

the €lzin Lo compensation.




C § 1269,08
| 1269.08. Court wmay enforce right to possession

1269.08. The court in which a proceeding in eminent domain is

brought has the power to:

{a) Determine the right to possession of the property, as
between the plaintiff and the defendants, in accordance with Title
7.1 (commencing with Section 1268,01).
(b) Enforce any of its orders for possession by appropriate
process.
(c) Stay any actions or proceedings brought against the plaintiff
arising from possession of the property.
Comment. Section 1269.08 is new. Subdivision {c¢) 1s derived
from e sentence formerly contained in Code of Civil Procedure Section 1254,
(:: In general, the section codifies judicial decisiona which hold that after
an eminent domain proeseding 1s begun the court in which that proceeding is

pending has the exclusive power to determine the respective rights of the

plaintiff and of the defendants 4o possession and to enforce its determination.

See Marblehead Land Co. v. Los Angeles County, 276 Fed, 305 (S,D, Cal. 1921);

Montgomery v. Tutt, 11 Cal, 190 (1858); Sullivan v. Superior Court, 185

Cal. 133, 195 Pac. 161 (1921); Rafftery v, Kirkpatrick, 29 Cal. App.2d 503, 88

P.2d 147 (1938)(placing the plaintiff in possession); Neale v. Superior

Court, 77 Cal. 28, 18 Pac. 790 (1888); In re Bryan, 65 Cal. 375, 4 Pac. 304
(188L4){preventing the plaintiff from taking possession or restoring the
defendant to possession). In addition to the writs of possession or writs

of assistance which the court may issue and enforce in exercise of its

general jurisdiction (see the decisions cited ngra), orders for possession f
<::‘ contemplated by the section include those made under Chapter 2 { commencing

with Seetion 1269.01) of Title 7.1, Chapter 3 {commencing with Section

1270,01) of Title 7.1, and Section 36L253 of Title 7.
-0l
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£ 1270.01

Title 7.l-~Chapter 3

CrapTer 3. DUrosivs AND TOSKESSION AFTER JUDGHENT

1970.01. Deposit after judement

127001, {a} If the plaintiff is not in possession of the
property to be taken, the plaintiff may, at any time after
entry of judgmment, deposit for the defendants the amount of
the judgment together with the interest then due thereon, but
a deposit may not be made under this section after the judg-
ment enterrd has been reversed, vacated, or set aside and no
other judgniert has been entered.

{b) Upon making the deposit, the plaintiff shall serve a noties
that the depasit has bern made on all of the other parties to the
proceeding determined by the judgrient to have an interest
in the meney {leposited thereon, Bervice of the nofice shall be
mede it the manner provided in Section 1270.03 for the servies
of an order for possession. Service of an order for possession
ander Section 1270.83 is sufficient compliance with this sub-

division.
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§ 1270.01

Cxment. This chapter relates to depogits that may be made and orders
for possession that may be obtained after entry of the "interlocutory
judgment” in eondernation. Tue pracedures of the ehapber apply notwithstanding
the pendency of an spneal fron the jWlgment or a motion to vacate or set
aside the judgment. However, after the "interlocutory Judgment” has been
reversed,-vacated, or set aside, depssit and possession procedures are
governed by Chapter 1 {cammencing with Seetion 1268.01) and Chapter 2
(cmmencing with Seetion 1269,01), rather than this chapter. See Sectiomms

1268°Dl,1239‘01, and 1269.02. The chapter supersedes forrer

S=ction 1254 and eliminates whatever distinetion “here may have been
between deposits made under Scetion 1252 and Section 1254, Under this
chapter, there is but ome uniforn post-judegment deposit pracedure., As
to the distinction between the "judgnent” and the "final judgment" in

eminent domain proceedings, sce Section 1264.7 and Bellflover City

Scuool Dist, v. Skaggs, 52 Col.2d 278, 339 P.2d £48 (1959).

Subdivision (a) is similar t> subdivision {a) of fomer
Section 1254, However, the cdepcsit required here is rerely
the anount of the judgment and acerusd interest, The provision for an
additional sum t5 securs payment of further corpenssation and costs is
contained in S=ction 1270.04, In addition, the deposit may be made under
this section without regard t2 an order for possession. This sectiosn thus

supersedes the depositi srocedurcs farperly provided by Scetions 1252 and 1254,

Subdivision {b) is new. In requiring that notice of the deposit be
given, it parallels Section 125C.02 which requires that notice of a
pre-jpdgment deposit be sent to the parties having an interest in the
property for which the deposit is mzde. Under Sszction 1254, the defendant
received natice that the deposit had been made only when served with an

order {or possession. «63-




& 1270.00

127002, Order for possession

1270.02. 1f the judgment deterinfies that the plaintiff is

entitled 1o take the property and the plaintilf has made the -
deposit provided in Seetion J270.01, the court, upen ex parte
application of the plaintiff, shall authorize the plaintif to
take possession of the property pending eonchusion of the
litigation. The eourt’s ordar shall state the date after which
the plaintiff Is autherized 1o tole powsession of the property,
Unless the plaintiff roynests a later date, sneh date shall be
10 days alter the date the order is made.

Comment. Section 1270.C2 restates the substance of a porticn

of subdivision (b) of forrer Section 1285k,




£ 1270,03

1270.03 Service of grder

17004, At ieast 10 dewvs prior to the date possession is
to be taken, the plaiutiff shall serve & copy of the order for
posgession upon the defesdants and their attoroeys, either per-
sanally or by mail. A single serviee upon or mailing to one of
weversl persons having a4 comum business or residence address
is suffeient.

Comment. Section 12970,03 is the same in substance as subidivision

(e) of formey Section 125k, #itn respect o the last sentence, see ire

Comment to Sectian 1289.0%4.




12700k,

§ 1270.0k

Inercese or decresgsz ia avoemt of doposit

1270.04. At any time after the plaintiff has made a depesit
upon the jndgment pursusut to this chapter, the eourl may,
upor motien of any defendant, ovder the plaintiff to deposit
snch additiopal amount as the conrt determines to be neceisary
to secure payment of any further compensaiion, costs, or
interest that muy be recovered in the provecding. After the
making of such an order, the court may, on motion of any
party, order an iucrease or a decrease in sueh additional
smount. :




§ 127004
Corment, Section 1270.04 supersedes subdivisicn {d) of forrer

Sectisn 1254k, For the parallel provision pernitting increase
or dscrease in a deposit made prior to entry of judgment, see S=ction
1268.03.

Decisions under Section 1 of Article T of the Californis Constitution

and Code of Civil Procedurs Seeition 1254 hgve held that, where the plaintiff

has teken possession EEiQr to judgment, and judgment is entered for an
amount in excess of the amount deposited, the defendant is entitled to have

the deposit ipcrsased to the emount of the julgment, See, G H, Deacon Inv,

Co, v. Superior Court, 220 Calg 392, 31 P.2d 372 (1934). That rule is

continued in existence, but the motion to obtalin the increase is
made under Section 1268.03, rather than under this section.

The additional emount referred to in this section is the amount deter-
mined by the court to be necessary, in addition to the smount of the judgment,

to gecure payment of any further compensation, costs, or interest that may

be recovered in the proceeding, See Pegpla v, Loop, 161 Cal, App.2d 466,

326 P.2d 902 {1958); City of Tos Amgelzs v, Oliver, 110 Cal, App.

248, 20k Pac,” 760 (1930). Deposit of the emount of the judgment itself
is required by Sections 1270,01 and 1270,02,
Cade jf Civil Procedure Section 1254 was construed to make the

amount, if any, to be deposited in addition to the judgment to be

discretionary with the trial court. COrange:County Weter Dist, v. Bennetd,
156 Cal, App.2d 745, 320 P.2d 536 (1958). This construction is continued

under thls section.




1270405,

Withdrawal of deposit

1270.05. {a) Subjeet to subdivision (¢}, any defendant for
whoin zn amount has heen deposited upon the juduement, or
any defendant determined by the judement to be entitled to
an gmount deposited prier to entry of that judgment, is en-
titled to demand and receive the anomt to which he is entitled
under the judsment upon obtaining an erder from the eogrt.
Tpon application by such defendant, the covrt shall order that
snch rottey be paid 1o him wpon his filing (1) a sutisfaction of
the judgment or (2) a recvipt for the moncy aud an abawdon-
ment of all claims and defenses exeept his elain fo greater
O pelsdtion.

{by Upon objection to such withdrswal nade by any party
to the proeeeding, the vourt, in ity diserstion, may reguire the
defendant fo file wn wndertnlisg in the mapner and apon the
conditiong specified i Sections 1RG5 and 1268.08 for with-
drawal of a depuslt priov to judement.

(e) Applieation fur withdrawal after entry of judgment
shali be wade muder the provisions of Beetion 126804 if the
judgment has been reversed, viated, or set aside and no other
judmment has boen endered. '




§ 1270.05
Cc_meni—u_ Bection 12'?0.5 iz bhased on subdivision (f} of former

Section 1254, For the parcllel provisions for vithdrawel of
a deposit prior t> judgment, see Sectiosns 1268.05 and 1268.05.

Decisions under Section 14 of Article I of the Californis Constitution
and Code of Civil Qfocedure Section 1254 held that, where a deposit was
nmade to obtain possession prior to Judgment, the defendant was nonetheless
entitled to proceed under the provisions of Sectisn 1255 after the sntry

of judgment. People v, Dittmer, 193 Cal. App.2d 681, 14 Cal. Rptr. 560

(1961). See also People v. Heider, 55 Cal.2d 832, 361 P.2d 916 {1961)-

corpare G,H, Deacon Inv. Co. v, Suuerisr Court, 220 Jal. 392, 31 P.2d

372 (1934) (practice before any provision existéd for withdrawal of a
deposit made before judgment). The language of tnis section has been
changed to incorporate this construetion. The section also has been
changed to permit the court to require security ae o condition to with-
drawal in appropriate cases.

Code of Civil Procedur= Section 1254 was construed to permit the
defendant to withdraw any amount paid into eourt upon the judgment,
whether or not the plalntiff applied for or cbtained an order

for possession.  pasple v. Muilcrresz, 207 C~1, .24 759,

24 o1, ®atr. 701 (1962). Taat construction is contirued in
efTect, . Inferentially, S:etism 125k permitted withdravsl only of the
smount deposited - upon the judgment and not the additional amount, if

any, deposited as security. See People v. Ioop, 161 Cal. Avpp.2d 466,

326 P.2d 902 (1938). That construction nlsc is continued in effect.
The renely of o perty entitled to an zmount upon o judgment where
that amount has been withdrawn priosr to> judgment by another party is set

forth in Section 1268,08, -69-




1270,06. PRevayment of amount of axress withdrawal

127006, When mouey is withdrawn pamuant to this ehap-
ter, any amont withdrawn by o porson in exceess of the wneunt
to which he is entitled as finally determined in Lhe nroceeding
shall be paid without interest Lo the plaintifl or other party
eititled thoereto, amd the coart shall enter the judgiwent ae-
eordingly.

Corment, Sectlon 1270.06 is the same in substance as

sabéivision (g) of former Secticn 125La

~T0~




4 970.07e Taking pocsession does not waive right of annaal

127007, The planiift decs 1ot abandon or waive the right
0 b from the judsment crifeguest

to appeat from the judgment o Frequest a new tral by deposit- k

ing the amount of the judiment or taking possession pursuant

1o this chapier.

Comment. Scction 127C.0T is tos Sase in substonce 35 subdivision
(e} of former Section 175L. Under Sentioa ]

his right te appesl or to request a new itrisl upon the

issue of corpeasation only sven trough he withdraws the depusite Thils

may be sccomnplished by #ilinz o receipt and walver of all claims and

Cf, People Ve

defenses except the claic fo preater conpensation.

Gutierrez, 207 Cel, &pp.2d 759, 2k Cal. kptre 7681 (1962).




g 1270.08

[

1270.084 Lenosit in State Treasery wnlass otherwiss regquired

1270.08. Monecy deposited as provided in this chaptor shall
be deposited in acenrdines with Seetion 126810 and thoe provi-
stons of that section are applicable to the money so deposited.

-

Commente Sectisn 1270,008, which Ingurporates oY rederence

: ; U
tion 12!.‘.‘6.;13, sunsrosdes the firat ttree senlences ol sii-

-2




§ 16425 (Covernment Code)
GOVERNMENY CODB

16koc, Gondemna tion Deposits Fund

75, . ¥\ Articie 9 (commencing with Section 16425) is
sdded to Chapter 2 of Part 2 of Division 4 of Title 2 of the
Government Code, to raad: _ '

 Article 9. Condemnation Deposits Fund

16425. The Condemnation Deposits' Fund in the State
Treasury i continued in existence. The fund eonsists of all
money deposited in the State Treasury under Title 7.1 {com-
menoing with Section 1268.01) of Part 3 of the Oode of Civil

" Prosedure and all interest earned or other inerément derived
from its investment, The State Treasurer shall receive all
such moneys, duly receipt for, and safely keep the same in the
fundy and for such duty he is liable npon his official bond.

Comment, Sectiona 1642516427 restate the substance of a portien
of subdivision (h) and a1l of subdivisions (i) and (J) of former Section
125ha




§ 1626 (Government Code)

1EL26, Investnent of fuad

16426, {a) Money in the Condemnation Deposits Fund may
be invested and teinvesied in any securities deseribed in See-
tion 16430 of the Government Code or deposited in banks ag
provided in Chapter 4 (commencing with Bection 16500) of
Part % of Diviston 4 of Title 2 of the Government Code.

{b} The Pasled Money Investment Board shall designate
at least once a month the amonnt of money available in the
fund for investment in securities or deposit in bauk aecounts,
and the tvpe of invesimeni or deposit and shsll so arrange
the investment ot deposit program that funds will be avail-
able for the immediate payment of any econrt order or de-
oree, Immadiately after sneh desigoation the State Tressurer
shall invest or make deposita in bank sceonnts In accordance
with the designations. For the purpoges of this snbdivision, a
written determination signed by a majority of the members
of the Pooled Monev Investment Board shall be deemed to be
the determination of the board. Members may zuthorize depu-
ties to act for them for the purpose of making determinations
nnder this section.

Comment, See the Comment to section 16125,

w Tl




& 2 AL27 {Covernment Code}

16427, Aovportionment and disbursemsnt of fund

16427, Interest earned and other inerement derived from
investments or deposits made pursnant to this article, after
deposit of money in the State Treasury, shall be deposited
in the Condemuation Deposits Fund, After first deducting
therefrom expenses inenrred by the State Treasurer in taking
and making delivery of bonds or other securities under this
artiele, the State Controller shall appertion as of June 30th
and December 21st of cach wear the remainder of such inter-
et earned or increment derived and deposited in the fund
during the six calendar months ending with such dates. There
shall be apportioned and paid to each plaintiff having a de-
posit in the Pond doring the six-month period for which an 3
apporiionment is made, an amount divectly proportionate to i
the total deposits in the fand and the length of time sneh de-
posits remained therein. The State Treasurer shall pay cut the
money déposited by a plaintiff in such manner and at such
times as the court or a jndge thereof may, by order or deeree, f
direct. ' r

Covmente See the Comment to Section 16L25.




8 38090 (Gevernmeni Code)

Coverrment Code § 38090 (zmenced)

Reetion 38080 of the Government Code s
amended to vead : :

38090, The wight o eompensation ov demams cceruos ab
Hhe eripie Far friad Phe aeiial wiboe of the peoperiy at theb
%«mﬂwwm#wm%mw
tiherr and Hhe bavif of dutinites 16 Preoperts wob taken bub i
Furionsky effested: daic of rolnation in proccedings under
fhis article skall be determined m apcordance with Section
12150 of the Code of Civik Proecdurc. In cases in whsck
compensalion 2 ascerisined by reforces apposnied pursuoni
to this ardicle, the date of the fliseyy of their report with the

courd skall bodecucd the dolc M irial for the purpose of de-

df the
commeanant
of the

Comrent, Tiis secticn of tie Ferk snd Playpround Act of 3509

] - . o ’ +
Covernment Code Secticns 38000-3G213) wes enacted in 1913 (Stats.
1513, Che 246, n. 127, % 3}, It hes not besn ansnded previcusly o
menTorm to the vorions cranpes tnnh hove besen mads aver ihe years in k
ne fode of 0ivil Procedure, Thae sechion is arendzd o conform, as

) E I e Y T B [ new Coue of

nezr as may be, o the Code of Jwil Vrocedures oee 2

Givil Procedure Section 12{9a.

=T




§ 38051 (Govermment Code)

Covarnmont Ccde #® 30091 {auended)

M Soetinn 38041 of the Goveranent Codo is anendod
i reaul ¢

38093, Tmprovements placed mpows the property afler
wbhem&maiﬂwﬁﬁ&waﬁﬁmhimeﬁm&nwaﬁm-
topior the service of stumeons shall not he ineludud in the

assessment of pompensation or Jamages.

Corwtente ks section o the Parks and Playprocnds Act of 1509
{Sovernrent Cade Sections 3E000-33213) was enacted in 1513 (Stats. 1513,

Che 246, po W27, B 3)o Mith' ;'aa:h set to the constructicn of this section

and ralated sections, see Dity o2 ies Anqele:s V. Classell, 203 Cal. Ak,
- 262 Pace 1CBY (1928}, The section is guended o conlnrm to lods of Civil
- Procedure Sectisn 1249.1 wanich crovides that improvassnts plzced upon tus

aroperty after ihe service of saumons snell not e inviuded in the assessrant

-




. § 14,203 (Strects and Highways Code)
STRERTS AND HIGHWAYS CODR

Streets and Bighways Cods § 1203 (amended)
. ‘Spc. ##) Section 4208 of the Streeis and Highways Code
-3a amended to read: - :
: .

ke dale of voluation in pracesdings under Chapters 7
(commencing twith Jection 4185} through 170 (rommencing
with Jection 4£355) of this part shall be determiined in oo-
cordance with Section 1349a of the Code of Ciil Procedwrs.
In cosex sn whish componsation i gsceriained by referees

appointed pursvant fo lhis ckapler, the date of the filsng o the comsncement

their report with the court sholl be deemed the date offtnal™\ of the
- for the purpose of determining the dale of valuafion.

Cament., This section of the Sixect Opening Act of 1903
(Streets and Highways Codé Sections 1000-44k3) derives from an
enactment of 1909 (Stals. 1909, Ch. o34, p. 1038, § 5). [Mhe

tion iz intended (o accord, as near as may be, with prowisions
of Code »f Civil Procedure Section 1240a that specify te:date of
valuation for condemnation proceedings senerally. See_‘.'g-tz af Los
Apgeles v. Oliver, 102 Cal, App. 299, 283 Pac. 298 (1989); City of

‘ los Angeles v. Morris, 7% Cal. App. 573, 241 Pac. 4499 (1925). The

seciion is amended o accord with Code of Civil Promedure Section
12490,

-78-




§ L0k [Swreets and Highways Code)

¥

P - £
Streets and Flsohwave Code & L00L

o . Seetion 4204 of ibe Hiveets and  Ilizhways
218 amended to read :

4204, No Smprovemumts nlaced upon the prc,prﬁ,v P
poker: ft b ke Stlhv{‘;m-ut i the dube st whiskh the wiphs
20 OIS xwa? Jraﬂﬂgeﬁ A Beestedr woresce of sume
:.aam shail be frchrded i the assessment of c.om;xnsanun or
u&mu- 5,

Camment., This section o the Stree: Copening Act of 1903 (Etreets

ard Highways Code Sections 5000 W3y is anended Yo conform to Code of

Civil Procedure Secticn 12hd,1 wrn.cn pnﬁwides chat imémmnts aced

weon the property afier the service of swmwons shall not e ineluded in

the assessment of coampensation zr damages,




‘Revised 7/11/61

RECOMMENDED CONSTITUTIONAL AMBNDMENT

(Amendmertt of Ssction 1y, Article I)

SR 1L U
" Privets propérty shalt Boi be taken or damaged for
‘piablic use Withont just pompensstion beving first been made . . 2

ta, or paid into edurt for, the owuer’, Subject to the provisioms

of Section 23a of Article XIY, just compensation shall be

apgessed in a court of record as in other civil cases and,
unless & jury is waived, shall he determined by & jury. The

legislature ovide for the of salon of
perty and the devotdrig of such property to public use follow-

ing commencement of an eminent domsin proocesding and may pre-
scribs the mannar in apd the time at which such possession
may be tecen, Ieglslation suthovising possession o be taken
ghall require that (1) before posssssion is talsn, the pro-
bable amount, of compensation to be made for the taking of the
property be paid into court for the owper, {2} the a:nou;rt to
bo _paid into court be subject to determiuation by the court on

motion of any interested party, snd (3) the total amount paid
inte cowrt be available immediately to the persons that the

court determines to he entitled thereto and be withdrawahls

by such persons in accerdance with such procedure as the
legislation mey provides . uud ne sightcimay or

- lauds 46 be aved for renorvein purpeses shall he. approprinted
10 the use of auy corberation; exespt 6 Wunicipal serperation
- or » eonaty or the State -or metropelitnn woter distiet; mu-
. wigation; levesy reclamation or wates conscevibion distriet; op
pimilar publie covporntion until full compensation thesefer
' bo freb made in moncy or ascertained and paid inte eonrt for
. propencd by muck e ion; which eomnensedien shell be
‘asecrtained by 6 jury; unlews & jury be weivedy a6 in other
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Comment. The effect of this revision of Section 14 is as follows:

First sentence, No change 1s made in existing comstitutional law

" Yinverse condemnation,” or

respecting "public use," "just compensation,
the general requirement that property not be taken or damaged until compensation

is made to or paid ints court for the owner. See People v, Chevalier,. 52

Cal.2d 299, 340 P.2d 598 (1959), and City and County of San Francisco v. Ross,

Lh cal.2d 52, 279 P.2d 529 {1955)(public use}; Metropolitan Water Dist. v.

Adams, 16 Cal.2d 676, 107 P.2d 618 (1940}, and Sacramento eic. R,R., Co. v,

Heilbron, 156G Cal. 408, 104 Pac. 979 (1909)(just compensatiosn); Bauer v.

Ventura County, 45 cel.2d 276, 289 P.2d 1 (1955), and Rose v. State of

Californida, 19 Cal,2d 713, 213 P.2d 505 (1942)(inverse condemnation proceedings);

Heilbron v. Superior Court, 151 Cal. 27i, 90 Pac. 706 (1907), and McCauley

v. Weller, 12 Cal. 500 (1859)(pre-payment or payment into court).

Second sentence. This sentence states the established Judicial construc-

tion of deleted language that required that "compensation shall be ascertained
by a jury, unless a jury be waived, as in other ecivil cases in & cowrt of

record, as shall be prescribed by law." See City of Los Angeles v. Zeller,

176 Cal, 194, 167 Poc. 849 (1917). With respect to the requirement that the
power of eminent domain be exerciged through judicial proceedings, see

Wileox v. Bngebretsen, 160 " Cal. 288, 165 Pac. 750 (1911); and Weber v. Board

of Suprs. Santa Clara Co., 59 Cal. 265 (1881l). Regarding the assurance of

trial by jury in condemnation and inverse condemnation proceedings, see

Vallejo ete. R,R. Co. v. Reed Orchard Co,, 159 Cal. 545, 147 Pac. 238 (1915),

and Highland Realty Co. v. San Rafael, 46 Cal,2d 669, 298 P.2d 15 (1956).

The words "Subject to the provisions of Secltion 23a of Article XIT" are

included to prevent any implication that Section 238 is superseded by the
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readoption of this section. Section 23a empowers the Legislature to authorize
the Publiec Utilitiles Commission to determine the compensation to be made in
takings of public utility property. Section 232 is limited in applicatisn ts

property that is already devoted t5 & public use. See §,H. Chase Lumber

Co. v. R.R. Comm'n, 212 Cal. 691, 300 Pac. 12 (1931). The procedure for

determining just compensation adopted pursuant to Section 23a (see Public
Utilities Code Sections 1401-1421) is not exclusive and is an alternative to
proceedings under Title 7 (commencing with Section 1237) of Part 3 of the
Code of Civil Procedure. Further, In cases in which compensotion is deter-
mined by the Public Utilities Commission, the procedures of the Code of Civil
Procedure o>ther than those for assessing compensation are aveilable to the

parties. See Citizen's Util. Co. v. Superior Court, 59 Cal.2d 805, 31 Cal.

Rptr. 316, 382 P.2d 356 (1963). No change is made in these rules.

Third sentence, This sentence replaces the former authorization for the

taking of "immediate possession” by certain entities in right-of-way and
reservoir cases, and removes any doubt whether the Legislature may, by statute,

provide for possession prior to judgment. See Steinhart v, Superior Court,

137 Cal. 575, TC Pac. 629 (1902). Compare Spring Valley Water Works v.

Drinkhouse, 95 Cal. 22Q 30 Pac. 218 (1892); Heilbron v. Superior Court, 151

cal. 271, 90 Pac. 706 (1907). B8ee also Taylor, Possession Prior ts Final

Judgment _in Colifornis Condemnation Procedurc, 7 SANTA CLARA LAWYER 37, 56-T4

(1966). The sentence also permits the Legisloture to elassify condemnors
and public purposes Ir this comnection,

Fourth sentence. This sentence clarifies the application of the first

sentence of this section to the taking of possession in eminent domain

proceedings. t requires that, before possession of the property is taken,
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the probable anount of compensation that eventually will be -awarded in the
proceeding be paid into court for the owner., It alse adds a requirement,
not heretofors irposed by this section, that the funds prid into court te
available to the property owner prior to termination of the proceeding.

The subdivision thus accords with deecisions of the California  Supreme Court
holding that, before property is taken, compensation must be paid into court

for the owner. See Steinhart v. Superior Court, 137 Cal. 575, 70 Pac. 629

(1902). The subdivision permits the Legisloture to specify whether the amount
paid into eourt is determined initially by the plaintiff, by the court, or
in some other manhner, bubt requires that such amount be subject to determination

by the court on motion of an interested party.

Language deleted. In deleting the second portion of the first sentence
of this section, this revision eliminates language that prohibited "appropria-
tion" of property in certain cases, "until full compensation therefor be first

t

made in money or ascertained and paid into court for the owmer." This language

was held to add nothing to the meaning of the firgt portion of the sentence,

See Steinhart v. Superior Court, 137 Cal. 575, 70 Pac. 629 (1902). A more

explicit regquirement is imposed by the fourth sentence of the section as ﬁ

revised.
The revision also deletes language which required that, in certain cases,
compensation be made "irrespective of any benefits from any improvement proposed.™

This lipiteticn as to the offsetting of Penefits applied only to private corpora-

tions taking rights of way or lends fop reservoir purposes and probably was in-

operatiye under the -equsl . protection clause of the Fourteenth finendment to the

Constitution of the United States. See Eevex}dge v. Lewis, 137 Cal. 613, 7O Pac.

1083 (1902); People v. McReynolds, 31 Cal. App.2d 219, 87 P.2d 734 (1939). In
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deleting the langunge, this revision clarifies and unfetters the power of the
Legislatur=s to deal with the offsettiﬁg of benefits in eminent domain pro-
ceedings. The subject is now governed by Section 1248 of the Code of Civil
Procsdure.

The proviso to the filrst sentence of this section, and the next
following sentence, which dealt with "immediate possession" in right of way

and reservoir cases are superseded by the third and fourth sentences of the i

revised sectlon.

In deleting the last sentence of this section, this revision eliminates
a provision which stated, in effect, that property might be taken by eminent
domain for certain logging or lumbering railroads, and that such taking
constituted the taker a common carrier. The provision was added in 1611
and was never consitrued or applied by the appellate courts. Taklngs for the
purposes mentioned in the sentence are authorized by Section 1238 of the Code
of Civil Procedure and Section 1001 of the Civil Code. The portion of the
sentence that made the taker a common carrier was declaratory of judiecial
decisions which hold that acquisition of the right of way by eminent domain is
cogent proof that the carrier is a "conmon carrier” with respect to that line.

See Traber v, Railroad Commission, 183 Cal. 304, 191 Pac. 366 (1920); Western

Canal Co., v. Railroad Commission, 216 Cal. 539, 15 P.2d 853 (1932). See also

Annots,, 86 A.L.R, 552 (1933), 67 A,L.R., 588 (1930). Deletion of the sentence

therefore makes no change in existing law.
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