#42 9/3/67

Mémofandum 67-62
Subject: Study 42 - Good Faith Improvers
The attached recommendation 1s ready to print. It includes
revisions suggested by various Commissioners who reviewed it before
1t was sent to the printer to be set in type. We plan to check all

eitations and to proofread this material before it is printed. How-

ever, we are sending it to you now so that you will have the

meximom amount of time to review it before the meeting.

We believe that one change should be made in the recommended
legislation. We suggest that the following sentence be added after
the first sentence of 'proposed subdivision (4) of Code of Civil
Procedure Section 335:

This subdivision does not apply if rellef is sought by
cross-complaint or counterclaim in another action.

Atsent this change, the court--despite the language 1n the Comment--
probably would apply the statute of iimltations to bar relief sought
by cross-complaint or counterclaim. See 1 WITKIN, . CALIFORNIA PRO-
CEDURE 599 (1954).

We request Commission approval to print this recommendation as
an appendix to our Annual Report for 1967.

Respectiully submitted,

Johkn H. DeMoully
Executive Secretary
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This recommendation includes an explaratory Comment t6 esch
section of the recommended legisiation. The Comments are written
-ag if the legislatiosr were enacted. They are cast in this form
‘because their primary purpose is to undertake to explain the law
ax it would exist (if enasted) to those who will have oceasion to
use it after it is in effect. :

-
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To ; printed on Commission letterhead as of Seﬁmber 22,1987 . __

Septomber 22, 1987

To Hiy EXonrane?, RONALO REAGAN '
dovernor of Califernic and . :
THS LEGIALATURE OF CALIMORNIA

The Calitoreia Law Revision Commisgion was Authorized by Resolotion Chapter 202
of the Statutes of 1957 to make n atudy relating to whather the law relatlng to the rights
of » good faith improver of property beionging to another shou]_ﬂ be revissd,

The Corimission published a recommendation and study on this sublect in Oclober
1988, Sos Recommendation and Study Relating to the Good Falth Improver of Lond
Owned by Another, & Cax, Law Revision Coma'ny, Ree, Rec. & Srupzs 801 (1867).
Senate Blll No. 354 was Introduced &t the 1567 session of the Legisiature to affectuats
this racommendation. The bill passed the Sanate but died in the Aasembly.

The Commizsion submits herswith a new recoromendation on this sobject. In preparing
the new recommendation, the Commission has taken Into seccunt the objectjiona thak
ware tade to the recommendation submitted (o the 1887 Logielature,

Reapectfully mabmitted,
Riciazn 2. KRatinae
Chalrmen
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~ RECOMMENDATION OF THE CALIFORNIA
LAW REVISION COMMISSION

_ rﬂuﬁng to ’ _
IMPROVEMENTS MADE IN GOUD FAITH ON
LAND OWNED BY ANOTHER

BACKGROUND

At common law, stroctures and other improvements placed by one
person on land owned by another beesme the property of the owner of
the land. Continuation of this rule obvicusly is justified as applied to
one who, in bad faith, simply appropriates another’s land as a building
site. However, the rule may be harsh and unjust when gpplied to an
improver whe is the vietim of a mistake made In good faith, In the
latier case, the landowner receives an undeseived windfsll, and there
would be no justification for application of the rule if hix intevests
were fully protected in an eguitable adjustment of the unfortunate
situation that would ameliorate the loss to the good faith improver.

For thig reason, most states have modified the common law rule. The
rule has been dhanged by judicial decision in several states. In most
nrisdictions—gf least 85 states and the Distriet of Columbia—statutes
have been enacted, known as ‘‘occupying elaimants aeta’’ or ‘‘ betterment
acts,’’” to modify fhe common law rule to provide at least a measure
of relief to the good faith improver. Such statntes also have been
enacted throughout Canada. Uniformly,the objective hag been to pro-
vide relief to a person who makes improvements -believing, in good
faith, that he owns the fand. '

The hetterment acts are based on the principle that the landowner’s

Just claime againgf the innosint Hnprover should be limited to vecovery .

of the land itself, damages for its injury, and compensation for its use
and oceupation. Generlly, these acts underiake to effectuate this princi-

pledy requiring the owner to ¢hoose whether to pay for the imprave-

mests or to sel the land to the good faith improver.. :

The California law js less considerate of the innosent improver than

the Jaw in most other states. Californis enacted a betterment aet in
1856, but i was deelared nneonstitutional Ly a divided conrt in Béllings
v, Hall, 7 Cal. 1 {1857).! Under the existing law, in the asbesnee of
cireumstances giving rise to an estoppel against the landowmer, the
good faith improver has no rights beyond those assorded him by Sectiom
741 of the Code of Civil Procedure and Seetion 1013.5 of the Civil Code.
Section 741 permits the fmprover to set off the value of pevmanent
mprovemeptg:if the landowner saex him for damages for use and ocen-
_pation_of g@‘}’fm&; Sectiocn 10135 permits the improver o remove
itsprovements if he compensates the landowner for il damages result-
ing from their being affized and ms:ed.t 3 anfair i fhos ¢
The existing California law is inadequate an air i cases
in-'fgﬁeh the ‘ﬁ}ﬁ?ﬂ the improvement greatly exceeds the vaive of the

1 The Gwimiﬂu-haé-eonefnd.ad ‘t.hat.. the Billiuﬁ case would not preclude the enact-

maent of legisiation to improve the lot of the goed faith improver. Unlike the -

Iegisia recommended by.the Commission, the 1856 betterment act -
wiﬁ Dbetwreen, good ’fraith tmprovers and bad faith improvers, and this
nupeet of the statute wan stressed by the court in helding the ptatute nnconsti-

tutional. .

4“.

ocpupation of the land and the improvement either




eannot be removed or is of little value if removed.2 The right of temoval

*Palinferro v. Colases, 439 Cal. App.2d 908, 254 P.2q TT4 (1956), ilustrates the
un;nst resalt which may obtain ander peesent California law. A house was built
by mistake on lot 20 instead of ot 21, The owner of lot 20 brought an action
to quiet title and to recover possession. The defendant was a waecessor in inber-
eat to the person who buiit the house. The trial court a'an judgment qn!el:in;
title and for possession on the condition thet l&,ﬁﬂﬂ & ko the
The district conet of appesl sfirmed that portion of mdcment awuﬂing
poasession of the lot and han;e to the hnﬂwﬁrﬂo:nf;r req;}e:?d thit portion
requiring 8oy payment Lo the defendant 3w & con obte ?OIB&{O
The court hebd that the “right of removal” (Civil Qede Reetion lgﬂ ) and the
“right of setoff™ (Oode of Civd! Procedore Section 7431) are the exclusive forms
velief wvajiablis to 2 good feith improver and thet, for this reagon, the genernl
equity powera of the court cannot be bmuist into pler even thongh the Iand-
. owWner seelu uitable reliel (quist title) regult, the landowner obtained
Tot and house without any compensation $o the defendant for
-the value ni the houss.
jn such a case is uselesg and the right of setoff provides only limited
protection against an maqmtable forfeityre by the good faith 1mprever

and an unjustified windfall for the landowner.

RECOMMENDATIONS

The Law Revision Commission recommiends that California join the
great majority of the statey that now provide more adequate relief for
the improver who is the innocent vietim of a bona fide mistake.? Ae-

*The need for corrective legidaﬂon is npot elleviated by the prevalence of title

fneurages, wor would snchk legivlwiion have sny iwpsvt npon title ineurance
protection, With respeet to the good faith improver, title. policiés do not eover
Inatters of survey or ocation; with respect io the landowner, policies do Dot
cover matters or events subsequent to his acquisitign of of the Sea
CarproRNza Laxp JpCURITY AND DEVELOPMENRT, e, Tt mms,
§§ 7-1-7.21 Cal. Cont. Ed, Bar 1980.)

cordingly, the Cemmission recommends:

1. The relief provided shonld be availdble only toa gdod faxth im-

- prover, The legislation should define a good faith mpmvér ‘a8 & Persoxn.
who acts in good Jaith and errouecusly ‘believes, beeatse of a mistake

either of law or $set, that he in the owner of the land. This déﬁmtlon«'
would be based-on. langna.ge contained in Civil Code Seetion”1013.5 but

would be more limited than that section which appears to irilude ten—
ants, licensees, and conditional vendors of chattels. -

Some of the betterment. acts limit relief to gool faith improvers
who hold under ““ecolor of title.”’ Bueh a limitation iz undesirable. Ii
makes relief unavailable in other sitoations where it is nesdad—where
the improver owns one lot but builds on another by mistake. Moreover,
1he term “‘oclor of title’’ is of uncertain meaning. While the limitation
imposed by s use may have been justified in an era when property

interests were svidenced by the title documents themselves, the limita. .

tion in aot smited to present conditions since virtnally universal relianee
is now placed npon title insuranse for land transsations.

2. The good faith improver should be permitted to bring an action
{ar toflle a eross-wmplaint or connterclaim) to have the court deter.
mine the righta of the partles and grant appropriate relief. This will
permit the improver to-abtsin some measure of relief whether or not
he is in possession of the peoperty. It also will permit him to take the
mmnminrem]ﬂngﬁmm:fmtury state of affairs,

A two-year statute of limitations should apply to an action hrovght
by a good faith improver. The period should run from the date that
the i improver discovers that he is not the owner of the iand upon which
ﬂle improvements have been made,

eourt should not be authorized to grant any other form of

ml:ef where the right of setoff (Code of Civil Procedure Section 741)

or the right to remove the improvements {Civil Code Section 1013.5)

mmmmwmmmemmaer theelreumstanees
ea8e,

4. ‘Where neither of the existing statutory remedies would suﬁee
the-sourt should be empowered to adjust the rights, equities, and inter-
ety of the improver, landowner, and other interested parties to achieve
_sebetantial justiee to the parties under the circumstances of the partie-
" nisy-sese, subject to the limitation that the relief granted shall protest
the Janedowner against any pecuniary loss while avoiding, insofar as
© poasihle, mndinghzmumuaﬂyattheexpenseofthegmdfmth
improver. Where & choice must be made beiwesn protecting one party
or the other, the landowner should prevall

e d-




5. The legislation should not spply to an encrogehment ¢ase-~one

where 2 building or other improvements constructed by a person on

. his own land encroaches upor adjoining land—because the power of
the California courts io reach a fair result in snch cases through the
exercise of their equitable powers is already well established, E.g.,
Brown Derby Hollywood Corp, v, Hation, 61 Cal2d 855, 40 Cal
Rptr. 848, 395 P24 896 (1964); Christensen v. Tucker, 114 Cal
App.2d 554, 250 P.2d 660 (1952).

6. The legislation should not apply where the improvement iz made
by s governmental entity or is made on land ocwned or possessed by a
governmental entity. Otherwise, unintended and undesirable changes
might be made in the law relating to eminent domain, inverse eon-
demnation, and eneroachments on public lands.

7. Section 741 of the Code of Civil Procedure should be amended to
eliminate the ‘‘color of title’” requirement and to make applicable the
recommended definition of a ‘“good faith improver.”’ Thiz wonld extend
the right of setoff to the situation, among others, where the improver
eonstructs the improvement on the wrong lot beeause of a mistake in
the identity or loeation of the land .

8. The recommended legislation should apply to any aetion eom-
menced after its effective date, whether or not the improvement way
constructed prier to sweh date, Decisions in other gtates are about
equally divided & to whether a betterment statute can eonstitationally
be applied where the improvements were construsted prior to its effeo-

“tive date. Scurrock, RETRosctIVE LEGISLATION AFFECTING INTERESTE
Ix Lawo 58 (1953). Of. Billings v, Hall, 7 Cal. 1 {1857). The California
Supreme Court hag recently taken & liberal view permitting retroactive
application of legislation affecting property rights, Addison v. Addizon,
62 Cal.2d 558, 43 Cal, Bptr. 97, 389 P.24 897 (1965). See 18 Sman. L.
Bev. 514 {1966). The Commission believes that the statute can consti.
tutionally be applied to improvements sonsirncted prior to its effeetive
date. N. , & severability clause should be ineluded in case the

~gourts should hold that the act cannot be so applied.

PROPOSED LEGISLATION
The Commission’s recommendations would be effectuated by the en.
actment of the following measure:

An act to amend Sections 339 and 741 of, and add Chapter 10
(commencing with Sechion 871.1) do Title 10 of Part 2 of, the
Code of Civil Procedure, relating to real property.

The people of the State of California do enact as follows:
8porron 1. Seetion 339 of the Code of Civil Procedure is

amended te read:
38%. Within two years:

1. An action wpon a contract, obligation or lisbility net . -

founded upon ar instrument of writing, other than that men-
fioned in subdivision 2 of Section 337 of this code; or an
action founded upon a coniract, obligation or liability, evi-
‘denced by a certificate, or abstract or gnaranty of title of real
property, or by a poliey of title insurance; provided, that the
cause of action uwpon a contract, obligation oy liability evi-
‘denced by & certificate, or abstraet or gnaranty of title of
real property or poliey of title insurance shall not be deemed
1o have acerved until the diseovery of the loss or damage suf-
fered by the aggrieved party thereunder. '

2. An action agsinst a sheriff, coroner, or constable upon
& Hability incurred by the doing of an act in his official ca-
pacity and in virtue of his office, or by the omission of an
official duty including the nonpayment of money collected -
upon an execniion. But this subdivision does not apply to an
action for an eseape,

3. An sction based upon the rescission of a contract not in
writing. The time begins to run from the date upon whick the
facts that entitle the aggrieved party te rescind oecurred.
Where the ground for rescission is fraud or mistake, the time

e




does not begin to run until the discovery by the aggrieved

party of the faets consituiing the frand or mistake. _ ‘

4. An action by o good faith improver for relief wnder

Chupter 10 (commencing with Reotion 871.1) of Title 10 of

- Paort 2 of the Code of Civil Procedure. The time begins fo run

from the date upen which the good fasth ifmprover discovers

" that ke is wot the pwrer of fhe land wpon which the improve-
ments hove deen made.

Comment. The statute of limitations established by subdivision 4
applies in any action brought by a good faith improver for relief under
Hections 8711 to 871.7. The limitation does not apply if relief under
“those sections is sought by cross-complaint or counterclaim in another
setion. The equitable doetrine of laches may be a defense to relief
under Sections 871.1 to 871.7, whether the relief is sought in an sction
brought by the good faith improver or by cross-complaint or counter. -
¢laim in & pending action.

8o, 2. Section 741 of the Code of Civil Proecdure is
amended to read:

T41, fa) As used in thiz section, “‘good faith improver™
kas the meaning given that ferwi by Section 871.1.

f&) When damages are claimed for witbholding the prop-
erty recoverad, apen which permenent and improvements have
been made on fhe property by a defendant ; or kis predecessor
i interest 3 o good foith improver these under whom he
elaiws; holding vrdes eolon of title pdvemely to the elaim of
the plaintifl; in good feith , the walue of amount by which
such improvements enkance the valwe of the land must be
allowed as a getoff against such damages.

Commant. Seetion 741 has been amended to eliminste the eondition
that the defendant claim the property under ‘‘eolor of title.’’ The
amended section reqnires a cetoff if the defendant is a good faith im-
prover a5 defined in Seetion 871.1. This amendment makes Section 741
eonsistent with later enacted Civil Code Section 1013.5, See the Com-
ment to Sectiop 87T1.1. Thus, the limited protection afforded by Section
741 is extended to - inelude the situstion, for example, where the de-
fendant owns one lot hut builds on the plaintift’s 1ot by mistake..

The amendment also substitutes ‘‘the amount by which such improve-
ments enhance the value of the land* for ‘"the value of sach improve-
ments.’”’ The new lanpuage clarifies the former wording end assures
that the value of the improvement, for purposes of setoff, will be meas-
ured by the extent o which the improvement has increased the market
value of the land. .

Siic, 3. Chapter 10 (commencing with Seetion 871.1) is-
'ad;i&ed to Title 10 of Part 2 of the Code of Civil Procedure, to-
read : :

Caarvrr 10, Gooo Farra Tuprover oF PROPERTY
OWNED BY ANOYEER N

871.1. As used in this chapter, “‘good faith improver'
roeans :

{2} A person who makes an improvement to land in good:
faith and nnder the erroneous belief, becanse of & mistake of
law or fact, that he is the owner of the land. '

{b) A suecessor in imterest of a person deseribed in sub-
division (a). .

. - Commert. The definition of “good faith improver” in Beetion 8711
i3 hased in part on the language nsed i Civil Code Seetion 10135 to
describe a person who has a right to remove improvements affixed to
the land of another. The definition in Seetion 871.1 iz limited, however,
to a person who believes he is the owner of the land; unlike Section
1013.5, the definition does not inelude licensees, tenants, and conditional
vendors of chattels, See Comment, 27 So. Car. L. Review 89 (1853).

Under this section, a person s not a “‘good faith improver’ as to |
any improvement made after he becomes aware of facts that preciude
him from acting in good faith. For example, a person who builds a

: o '




house on a lot owned by another may obtain relief under this chapter
if he acted in good faith under the erronesus belie?, because of a migtake
of Iaw or fact, that he waa the owner of the land. However if thewame
person makes an additional improvement after be has discovered that
he is not the owier of the land, ke would not he entitled to relief nnder
thig chapter with respeet {0 the additional improvement.

As to what constitutes *‘good faith,”’ see Brown Derby Hollywood
Corp. ». Hatton, 81 Cal.2d 855, 89&860 40 Cal. Rptr, 848, 850-851, 395
P, 2-:1 896, 898899 (1964} {emroachment case).

8712, As used in this section, “persnn” inelndes an upin-
eorporated association.

Comment. The definition of “person” in Code of Civil Procedure
-Bection 17 does not clearly ineclude an unincorporated association. Sw-
tion 871.2 is included to xnake it clear that an unincorporated assoeis-
tion may be a good faith improver.

871.3. A good faith improver may bring an sction in the
snperior court or, subject to Section 596, may file & cross-
complaint or counterelaiva in & pending aetion in the snperior
or munieipal conrt for relief under thiy chapter,

Comment. Section 871.3 requires that an action for relief ander this
chapter be brought in the superior court. Where relief under this chap-
ter is sought by cross-eomplaint or counterelaim in & pending netion
in munieipal eourt and determination of the eross-complaint or eoun-
terclaim will neecessarily involve the determination of guestions not
within the jurisdietion of the munisipal court, the action must be trans-
ferred to the superior ecurt. See CUpde of Civil Procedure Section 3986,

The statute of limitations for an action by a good faith improver for
relief under this chapter is fixed by subdivision 4 of Section 339 of the
Code of Civil Proeedure.

8714, The court shell not grant relief under this chapter
if the court determines that exercise of the good faith im-
prover’s right of setoff under Section 741 of the Code of Civil
Procedure or right ta remove the improvement under Section
1013.5 of the Civil Code would result in substaniial justice ta
the parties under the circumstances of the partienlar case,

. Comment. Section 871.4 establishes a legislative ordering of in-iori- '
tws n detemunmg how to deal judieially mth the situation ereated by
2 good fzith improver.

£71.5. When an action, ecross-complaint, or eonntersiaim is
bronght pursuant to Section 871.3, the cowrt may, subject to
Bection 8714, effect such an adjustment of the rights, equities,
and interests of the good faith improver, the owner of the land,
and other interegted parties (including, but not limited to,
lessees, Tienholders, and enemnbraneers) a8 s consistent with
substantial justice 1o the parties undar the eircumstances of the
particular case, The relief granted shall protect the owner of
the land upon which the improvment was constricted against
any pecuniary loss but shall avoid, insofar ag popsible, enrich-
ing him unjustly at the expense of the good faith improver.

Comment. Section 8715 authorizes the court to exercise any of its
legal or equitable pewers to ad,]ust the rights, equities, and interests
of the parties, but this authority is subject to the limitation that the
court must utilize the right of setoff or the right of removal in any ease
where the exercise of one of these rights wounld result in substantial
Jnstme to the parties under the cireumstances of the pamcular case,




8716. Nothing in this chapter aifects the riles of law which
determine the relief, if any, to be granted when a person eon-
structs on his own land an improvement which enerosches on
adjoining land.

Comment. This chepter has no effect on the law applicable in en.
eroachment cases. There is no necessity for relief under this chapter
in such cases since existing law empowers the courts to deal appro-
prietely with sach a situation. Bee Brown Derby Hollywood Corp v,
Hatton, 61 Cal2d B55, 40 Cal. Rptr. 848, 305 P.2d 896 (1964); ﬂkﬂt—
tensen v, Tucker, 114 Cal. App.2d 554, 250 P24 660 (1962), See also
Recammanda#wu and. Study Relating to the Good Faith Improver of
Land Choned by Another, § Car. Luaw Revision Cou’w, Rer., Ruc. &
STUDEB 801, 845 n.101 (1967).

8717, This chapter does not apply whera the improver is
& public entity or where the improvement is made to land
owned or possessed by a publie entity. As used in this section,
“‘public entity'’ includes the United States, a state, county,
oity end county, city, district, public anthority, public agency,
or any other politicsl subdivision oy public corporation.

Commeant. Section 871.7 iz included so that this chapter will have
no effect on the law relating to eminent domain, inverse condemnation,
and encroachments on publie lands {(eg., Streets and Highweys Coda
Bections 660-759.3).

Sec. 4. This act applies i any action commenced after ita
effective date, whether or not the improvement was constrieted
prior to ite effective date. If any prcvision of this act or appli-
cation thereof to any person or circumstance is held invalid,
such invalidity shall not effect any other provision or applica-

tion ef this aet which can be given effect without the invalid
provision or application, and to this end the provisions of this
act are declared to be sevarable.

Comment. .Thig act is made retroactive in the sense that it apphes
to improveraents constracted before, as well as after, its effective date.
. Decinlons in, other states are about equally divided &8 to whethor a

betiermeni statute eonstxtutmnally cen be applied to improvements
congtrueted prior to its effective date. ScUBLOCE, RETROAOTIVE LEGISLA~
70N AFreCTING InTERESTS Iy LaNp 58 (1958). Cf. Billings v. Heall, 7
Cal. 1 (1857}, The California Supreme Court generslly has taken the
Hiberal view that permits retroactive application of legislation affecting
property rights. £.g., Addison v. Addison, 62 Cal 2d 588, 43 Cal. Rptr.
97, 399 P.24 897 {1965). Bee 18 Sran. L. Rev. 514 (1966}, Althongh it
would thus appear that the act constitutionally can be applied to im-
provements constructed prior to its effective date,fSeverd
is included in case such an application of the act is heid unconstita.
tiomal,




