10/26/67

Memorandum 67-68
Subject: Annual Report {December 1967)

Attached hereto (pink} is the Annual Report. Most of the Annual
Report was approved at previous meetings of the Commission.

The type used to print the previous Annual Report was saved and
used to the extent possible in the attached Annual Report. Hence, we
will need to revise the inside front cover, the letter of transmittal, and
the portion on "Personnel of the Commission" (page 1310) to reflect the
current officers and members of the Commission as of Dzcember 31, 1967.
We assume that the new officers willl bz elected at the November meeting
as has been our past practice so that the new officers may be listed in
the Annual Report which must be approved for printing before the Dacember
meetlng so that the Annual Report and the recommendations contained
therein will be available for the background hearings on our program and
recommendations which will be held during the first porticn of January
1968. All of these technical changes and the other revisions indicated
in the attached report will be made before the report is printed.

The following portions of the report have not yet been approved:

1. tudies for future consideration (page 1325). The request for

authority to make a sugplemental study on arbitration has not previously
beent considered by the Commissicon. Commissicher Stanton suggested that
this topic be added to our agenda. The staff believes that it would he

a good toplec to add to cur agends and that we need additional topics that
arz relatively narrow in scope {as this one is) if we are to have a sig-
nificant legislative program during the years we are devoting ocur attention
primarily to condemnation law and inverse condemnation law.
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We suggest that the request for autnority to study this topic be
included in a separate resoluticn since the regquest will no doubt cause
the resolution to be referred to the fiscal comittess in the Senate
and Asserbly. In this connecticn, it would be desirable for the Commis-
sion to consider the fiscal implications of this request. We estimate
that we could cbtain the necessary study for $1,000, whether it is pre-
pared by the staff (which we assume will be the case)} or by an outside
consultant. It is possible that we can interest a law review in pre-
paring a student note on the problem and thus perhaps avoid the expense
of having the study prepared by the staff or an outside consultant. We
have suggested to the Hastings Law Journal that this would be a suitable
topic for law review consideration., In any event, the approval of the
resolution would not require any increase in the appropriation fo the
Carmission.

2. Repcrt cn Btatutes Repealed by Implicatich or Held Unconstitu-

ticnal (page 1327). Attached as Exhibit I (green) and Bxhibit II (yellow)

are the two cases referred to in this portion of the report.

We have included refersnce to the United States Supreme Court case
holding Proposition 14 unconstitutional. You will recall that we did
not report the California Supreme Court case on Prcposition 14 in the
last Annual Report because it was anticipsted that the matter would be
reviewed by ths United States Supreme Court.

By a strict construction of Section 10331, the Commission is not

required to include cases holding provisions of the Constitution (as

distinguished from statutes) unconstitutional. This construction would

appear, however, to be contrary to the legislative purpose of the section
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which is clearly designed to provide a means whereby the Legislature is
advised of such caszs. This matter should bz consldered and determined
by the Commission.

The Rzccmmendations on page 1328 will be revissd, if necessary, in
light of the Commission's decision on the Proposition 14 case.

3. Tentative date for submission of recommendation on inverse con-

demnation. The Annual Report as previously approved reported on page

1313 that the Commission tentatively plans to subtmit a recomendation on
inverse condemnation to the 1969 Legislature. We have changed this to
the 1970 Legislature. It is now obvious that it weould not be possible

to submit a recommendation on this subject in 1969.

Respectfully submitted,

John H. DeMoully
Executive Becretary
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REPORT OF THE CALIFORNIA LAW REVISION
COMMISSION FOR THE YEAR 1967
FUNCTION AND PROCEDURE OF COMMISSION

The California Law Revision Commission consists of one Member of
the Benate, one Member of the Assembly, seven members appointed
by the Governor with the advice end consent of the Senate, and the
Legislative Counsel who is ex officio A nonvoting member!

The principel duties of the Law Revision Commission are to:

{1) Examine the ecommon law and statutes of the State for the
purpose of discovering defects and anschronisms therein.

{2) Receive and consider suggestions and proposed changes in the
law from the American Law Institute, the Nationsl Conference of Com-
missioners on Uniform State Laws, bar assoeiations, and other learned
bodies, judges, public officials, lawyers, snd the pubhe generally.

(3} Recommend sueh changes in the law as it deems necessary to
bring the law of thiz State into harmony with modern eonditions.3

The Commission is required fo file a report at each regular session
of the Legislature containing & calendar of topies selected by it for
study, listing both studies in progress and topies intended for future
consideration. The Commission may study only topies which the Legis-
Istore, by conenrrent resoluiion, suthorizes it to study.®

Each of the Commission’s recommendations is based on a research
study of the subject matter concerned. Many of these studies are under-
taken by specialists in the fields of law involved who are retained as
research consulfants to the Commission. This procedure not only pro-
vides the Commission with jnvaluable expert assistance but is econom-
fcal as wel! because the attorneys and law professors who serve as
research copsultants have already acgquired the considersabls background
necessary to understand the speeific problems under consideration.

The consnltant submiis a detailed research study that is given careful
consideration by the Commission. After making its preliminary de-
cigions on the subject, the Commission distributes a tentative recom-
mendation o the State Bar and to numerous other interested persons.
Comments on the tentative recommendation are considered by the Com-
mission in determining what report and recommendation it will make
to the Legislature, When the Commission has reached a conelusion on
the maiter, its recommendation to the Legislature, including = draft of
any leglslatlon nesessary to effectuate its recommendation, is published
in & printed pamphlet.* If the research stady kas not been previously
published, it usualiv is published in the pamphiet containing the
recornmendation.

10 Cas. Govr. Coun FE 10300-10340.

18ea Cal. Govr, Coox § The Cormmigsion im also directed to recommend the
expreas repeal of a!! statutaa repoaled by implisation or held oneonstitutional by
the Su&g:u; fg&:;t of the State or the Suprems Court of the United Btatea CaL

% Ses CaL. Govr. Coom § 10335,

4 Oceastonally one or more mentbers of the Commission may not join in a¥l or part of
& recommondation submitted to the Legistature by the Commission.
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1305 CALUWRD NI AW REVIRION COMMISSION

The p:lmphlem ere distribvted to the Governor, Members of the Legis-
lature, eads of sizts depariments, and & substantial number of judges,
distriet attorneys, lawyers, law professers, and law libraries throughout
the State’ Thus, a large nud representative number of interested per-
sons are given an opportunity to study and comment upon the Com-
migsion’s work before it is submitied to the Legidlature, The annusal
reports and the recommendaiions and sttidies of the Commission are
bound ie a set of volames that is both & permanent record of the Com-
wission’s work and, it is believed, a valuable contribution to the legal
literatures of the State,

A total of 67 ills and +wo proposed constitutions! amendments have
been drafted by the L{:memm to effectuate its reeommendations.®
Foriy-three of these bills were enacted at the first session to whieh
they were presonted ; eleven hills were epacted at subseguent sessions or
their subsiane: was ineorporated lrto other legislation that was en-
acted. Thas, of the 67 bills recommended, 54 eventualiy became law.?

¢ Bee Can. Gove., Oobs § 1033l
8 The pumher of Wilis aetuslly iniToduesd was in excess of 67 since. in =ame &paes,
the substance <>£ the ozme bill was intreduced at a pubeequent session and, in
the case of the Evidence Code, the same bil was Introduced in both the San.s.ta
and the JAegemly,
‘Ca; Stata. 19596, ©n. T8, p. 1480 and Ch. 877, p. 1494, (Revision of varlous sectionm
f Lbe Ddurailon Code relating ta the Pu'b]ic ‘-‘s(huo] System.)
Cal State. 1965, Ch. 1153, p. 2153, (Revislon of Probate Code Sections &40 to 546—
setting aide of estoted)
Cal. Stats, 1967, Ch. 102, b, 878, (Iliminatich of obsoléete provisions in Penal Code
Sections 1377 and 15783
Cal. State, 1957, Ch. 133, ». 732, (Maxirnum period of confinerment in 8 connty Jail)
Cal. Stats. 1857, Ch. 245, . 85I, (Judicaal rotica of the law of forala‘n countries.}
Cal. Steta, 1957, Ch. 456, 5. 1508, (Recocifeation of Fish and Gemme Code, )
Clal, Stats, 1%&. L. 490, p. 1520, (Rights of aurviving spouse In property acguired
by docedet while dnm'“ led elnewhers. )
Cal. Stats. 1507, Oh. 5§49, 1649 {Notica of application for attorney's feex and costs
In dameatis refations ¢‘
Cal. Stats. 2957, Ch. 1435, p. zs; 2% {Bringir g new parties irdo olvil actions.)
Cal. Stats, 1858, Ch. 122, p. 27905, (Decorine of worthier title.;
Cal. State. 11_952-. Ch. 168, p. 2403 {Effertive dale of an ordsr rullng on motlon for
new trial}
Cal, Stats, 1255, Che 429, p. 2404, {Tlme within which motion for new trial may be

2
ol Stats, 1859, Ch. 470, n. 2405, {Suapeneton of absclnte power of allanation.)
Clal. Stata. 15589, Ok 100, po 2441, (Procsders for abpointing poardians, ¥
Cal Sters. 1555, Ch. 6061, 1w 2445 (Codification of laws relating to grand jurles)
Cal Stats, 1259, Ch £2§, 0. 24%5. (*fortmages to secure future advances.)
Cal, Stats, 1859, Ch, 1716, p. 4115 anrd Che 1724-1738, np. 4333-4168. (Premtatlon of
claims :xgr tat publle entitios, )
Cal Starn 1494, Ch. 401, o IUF (aridtration.)
Cal. Stats. 1%! Ch. L5E, R 1’7 (Fesciosion of contraots,)
Stats, 1961, Ch. 63&‘ P, 18“3. {Irter vivos marital property rights in property
aequired while domiciled eisewhers,)
Cal Stats 194%, Ch. 68T, p. 1857, {Survival of actions,)
Cal, Stata, 1981, Oh. 1612, p. 3435, (Iax apportionrsens in eminant domaln proceed.

ings.)

Cal Stats. 1961, Ch. 1613, p. 3445 (Taking possession and passage of title In emi-
nent domain amcﬂeatn?e bl

ol State, 1091, Ch, 1616, p. 3455, ‘Hevigion of Juvenila Court Law asdepting the
guhstanes of two bills Arafted By the Commission to effectunte its mmmmenda.-
tlong on Lhig aubhdect.)

Cal. Siats. I‘.Lu. Ch. 16t (Sovereign immunity-—tort liability of pn‘n]ic entitles and

public e ;uovet.s ¥
tata 135£3, Ch. 1715, /Sovercign immunitr—claims, actions and joadgments

Y entities and pubile emplovees, )

Cal. Stats, b o (8avnreigh Imronnily b —insurance coverage for pubiie en-
tities and publie lnyess, }

Cal, Stots, 1567, Ch, 1533, (Sovere’mn Immunity—defense of publle employsas.)

Cal. Stats u}r.:i Ch, 1654, {Soversign immunity——workmen's compensation henefita
for pereons assistirgg law enioresrnent or fire control ofeers.)

Cal Btats 1083, Ch. 1685, {#overcign Immunity-—aniendmenta and repeals of incon-
slsivnt apectal Aiatutes.}

Cal Btat: I9€3, Ch, 1684, {Scverelzm immmnity-—smendments and repeals of incon-
slstent epeeial siatutes}

Cal Biaga 1863, Ch. 2389, (Soverslgn fmmunity--amendments and reapeala of ineon-
eletent speqial statotoen,)

Cal. Stata, 1566, Ch. 253, (Evidence Code.)
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ANNTIAL REMORT— 1067 1349

One of the proposed constitutional amendments was approved and rati-
fied by the people; & the other was not approved by the Legislatare,
Commission recommendations have resulted in the enactment of
legislation affecting 1,855 sections of the Califorria statutes: 943 see-
tions have been added, 427 sections arsended, and 485 sections repealed.

Cal. Stats. 1365, Ch. 853. (Soverelgn fmmunity—clalms and actions agalnst publie
entities snd puble emplovess.)

Cul, Stats, 1955 Ch, 1151 (Evidence in eminent domain proceedings. )

Cal Stata. 1565, Ch. 1627. (Hoverslzn immunity—3iablity of public entitles for
ownership and operation of motor wehlelea)

Cal. Stats. 1265, Chs. 1849 1660, (Raimbursemant for moving expenses.)

Cal, Sints, 1967, Th, 72, l:“t ditur. )

Cal Stats, ]96'! Ch. 282, (Tvidence Code—--Agricnitural Code revisiona,)

Cul, Stata. 1967, Ch. 650, {Evidenre Cole—Evidence Code revisions. )

Cal. Stata. 1967, On. 702, (Vekicle ©ode Section 17150 end relered eectiona}

Cal. State 1967, Ch, 703, (Evidence Code,—-(;ummem*}ai Code revistons )

Cal. Stats. 1967, Ch. 1104, {Exchange of valuation data in eminent domain pro-

cemlinga. )}
Cinl. Btots. 1.)(' (‘h 1524, £8uit bw or apninst an unincorgoratad sseciation)
& CaL, COMNOT., ATt XTI, i 19 {1960}, (Power of Legislature to preacr:he procedureas

Boverning c‘.laims against chartered clgies and counties and empioyees thersof.)



PERSONNEL OF COMMISSION

As of December 31, 1967, the membership of the Law Revigion Coms
miggion is:

Term ezpires
Richard H, Eeatinge, Los Angeles, TRGIrmen .o October 1, 1987
8ho Bato, Berkeley, Vice Chzirman, ..._Octoberl 1965
Hon. James A, Cobey, Merced, Senate Member______________
Hou. Alfred H. Song, Monterey Park, Assembly Member ... .
Joseph A, Ball, Long Beach, Member . . . .. October 1, 1969
James R. Edwards, San Bernardino, Member . . Cetober 1, 1967
Jobn R. MeDonough, Stanford, Member Qctober 1, 1967
Herman ¥. Selvin, Los Angelea, Hember . oo Ootober 1, 1867
Thoman E. Stanton, Jr., San Franclieco, Member ... . __..__Octoberl, 1969

George H, Murphy, Sacramento, ex officic Momber . ___ _—
Tn June 1967, Mr. Gordon E. MeClintock was appointed to the Com-
mission’s staff ug Student Legal Assistant.

In July 1967, Mr. Clarence B, Tayior, previously on the Cormmis-
ston’s staff as Special Condernnation Counsel, was appointed Assistant
Executive SBecretary to fill the vacancy ercated when Mr. Joseph B.
Harvey resigned to enter private law practice.

In September 1967, Mr. Ted W. Isles was appointed to the Commis-
sion’s staff as Senior Atftorney.

* Tha legialative membera of the Commizsaion merve at ths pleasurs of the sppointing
wWer.
t‘l‘hgolaesiula.ﬁve Counssl I8 ex officic & nonvoting member of the Commisatan.

NOTEg will list current officers and wembeis of
Comnission as of reeerber 31, 1967, will reoort apuointments
of new c,omissioner:s, and vill revory eleciicon of new
officers of Commission.
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SUMMARY OF WORK OF COMMISSION

During the past year, the Law Revision Commission was engaged in
three principal tasks;

(1) Presentation of its legislative program to the Legislature.!

{2)" Work on various assvrnments given to the Commission by the
Legislature.2

(3) A study, made pursuant to Section 10331 of the Government
Code, to determing whether any statutes of the State have been
beld l:-:,r the Bupreme Court of the United States or by the
Supreme Court of California to be unconstitutional or to have
been impliedly repealed.®

The Commissien held four onc-day meetings, five two-day meetings,
and one three-day meeting in 1967,

s pa

1 Soe pages W\ - o . ;.'"'
'Seepage I, "f'__ "H"‘//
See page m_fra.. \<‘; o
Y M‘/

f’
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1968 LEGISLATIVE PROGRAM

The Commission plans to submit five recommendations to the 1968
Legiglature :

{1} Recommendation Releting to Escheat (September 19673, re-
printed in § Can. L. Revision Comy’~ Reporrs 1001 {1967).

(2) Recommendution Relating {0 Eecovery of Condemnee’s Expenses
on Abandonment of an Eminent Domain Proceeding. See Ap-
pendix XTI to this Beport.

(3) Recommendation Relating to Improvemenis Made in Good Faith
Upor Land Gwned by Another. See Appendix XIT to this
Report.

(4) Recommendation Relating to Damages for Personal Injuries to o
Married Person as Scparate or Community Property. See Ap
pendiz XIII to this Report.

(0} Recommendalion Relafing to Service of Process on Unincorpo-
rated Associotions. See Appendiz XTIV to this Report,

The Commission also recommends that three studies be dropped 73 af
from its calendar of topies. {Sce page @PyIRfFEY and that it be au- - 2
thorized to study oue a}.ditimal topie {See papge % infral.

f .

";‘L- 4 -“"\\
(S i /'-5_‘,2:)/ Y
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MAJOR STUDIES IN PROGRESS

INVERSE CONDEMNATION

Resolution Chapter 130 of the Statutes of 1885 directed the Com..
ntizsion to stndy ‘‘whether the decisional, statutory, and constitutional
rales goverping the liability of public entities for inverse condemnation
shonld be revised, including but not limited to the liability for inverse
condemnation resulting from fleod eontrol projects.’” The Commission
intends to devote a substantiul portion of its time during the next two
years to the study of inverse condemnation and tentatively plans to
submit a recommendation on this subject to the 1970 Legislature.

Professor Arvo Van Alstyne of the Collepe of Law, University of
Utah, has bheen retained as the Commission’s research consultant on
this topie. One portion of his research study has been completed and
puoblished. See Van Alstyne, Stetutory Modification of Inverse Con-
demnation: The Scope of Legislative Power, 19 Staw. L. Rev. 727
(1967), BEesremainder of the research study is avaiable in mimeo-
graphed form, and-anremmcrseirbie— $ perrm-t e mpriybtonts i
a-las-reniens-

= PR e .

LR laRE v O I

The Commission began its consideration of the research study at its
November 1967 meeting.

CONDEMNATION LAW AND PROCEDURE

The Commission is now engaged in the study of sondemnation law
and procedure and tentatively plans to submit a recommendation for &
comprehensive statute on thig subject to the 1972 Lepgislature.

Ag 1t did in conmection with the Evidence Code study, the Commis-
siom will publish a series of reports containing tentative reecmmenda-
tions and research stndies eovering varicus aspects of condemnation
law and procedure, The comments and criticisms received from in-
terested persons and organizations on these tentative recommendations
will be considered before the comprehensive statute is drafted. The first
report in this serics has been published. See Pentative Becommendation
and o Study Reloting fo Condemnation Law and Procedure: Number
1—-Possession Priov to Final Judgment and Beloted Problems, 8 Car.
L. Bevision Coxm’~y Rroks 1101 (1967). The sceond research study
in this series, dealing with the right to take, is available in mimeo-
graphed form and arrangements are being made for its publieation in
a law review. The Commission’s staff has begun work on the third
study which will deal with compensation and the measure of damages.
The Commission alse has retained Professor Douglas Ayer of the Stan-
ford Law School to prepare a research study on the procedural aspects
of condemnation,

Prior to 1972, the Commission will submit recommendations con-
cerning eminent domain problems that appear to be in need of imme-
diate attention, The Commission submitted the first sueh recommenda-

(1318)




1314 CALTFORNIA LAW REVISION COMMISSION

tion, relating to the exchange of valuation data, to the 1967 Legisla-
ture! and’ will submit & recommendation to the 1968 Legislature
relating to the recovery of the condemmee’s expenses on abandonment
of an eminent domgin proceeding®

EVIDENCE

The Evidence Code was enacted in 1965 upon recommendation of the
Commission. Resolution Chapter 130 of the Statutes of 1965 directs
the Commission to continue its study of the Evidence Code. Pursuant
to this direetive, the Commission hus undertaken two projects.

The first is a continuing study to determine whether any substantive,
technical, or clarifying ehanges are needed in the Evidence Code. In
this connection, the Commmssion iz continucusly reviewing texts, law
review articles, and communications from judges, lawyers, and others
concerning the Evidence Code. As a result of this review, the Commis-
sion recommended to the 1967 Legislature that various changes be made
in the Evidence Code3

The second project is & study of the other California codes to deter-
mine what changes, if any, are needed in view of the enactment of the
Evidence Code.* The Commission submitted recommendations relating
to the Agricultural Code® and the Cammercial Code © to the 1967 leg-
islative session. Mr. Jon I Smock, a former member of the Commis-
sion’s legal staff and now a member of the staff of the Judieisl Council,
has been retained as a research consultant to prepare research studies
on the changes needed in the evidenee provisions contained in the Busi-
ness and Professions Code and the Code of Civil Procedure. To the
extent that its work schedule permits, the Commission will submit ree-
ommendations relating to these and additional codes to future sessions
of the Legislature. 'oEN (13,8

Wee Recommendtaionr Relaiing to iscme.y in Hmzlzmt Domain Praccedums. 8

Car. L. Revisiox ComMa's orTs 19 (1967 ). Fer a legizlurive history of this
recommendation, see page ¥, infro, See also Cal, Stats, 1967, Ch. 1104,

Y Jee Recommendation Rcleling i Kecovery of Condemnee’s Expengey on Abandon-
ment of an Hminent Dovigin Proceeding, Appendix X1 of this Report.

1 8ee Recommendetion Relabing 1o the Evidence {fede: Number I—-Fyidence Oude

/_’_,Lmq'ggng {October 1966) ., For o lepislative history of this recommendution, see

T page O, infre. See alse Cal. Rrata. 1967, Ch. 53

Sinee the publication of its recommendntions to the 1967 Tegialsture, the

Commisgsion has reviewed the following: Kongsgrard, JFudiciel Netice and the
Californic Euvidence Code, 18 Hastrwos L.J. 117 (1088} ; MeDonough, The
Californio Buidenee Code: A Préeds, 18 Hastxes L.J. BY (18966) ; Miller,
Beyond the Low of Ervidence, 40 So. Cal, L. Rev. 1 (1967); Melinari, The
Presumption Taker an ¢ New LKook in Oalifornie, 2 Lixcors L. Rev, 101
{1967) s Notes, 18 Hastivas L. at 198, 290, and 222 (1066), at 877 (1967).
TPhe Commission has also eonsidersd lotters from judges and attorneys.

* Cyneerning this preject, see Molipari, The Presumption Tekes on o' New Look in
Oulifornda, 2 Taneons L. Iy, 10T, 100110 11665 .

8 See Recommendation Relating fo the Kridence Code: Number B-—~Agricultural Cfode

/~ Revieipne {October 1966). For a legistutive history of this recommendation, sec

T page OB, infra. See alpo Cal Stats. 1967, Ch, 262,
! ‘See Kecommendation Retating to the Evidenve Code: Number 3—Commercinl Code
Revisigns (Oectober 1066), For a legm]nt:»e hxumry of thia recommendation,

/B& pagc B, iufra. See also Cal Stats, 1967, Ch



LEGISLATIVE HISTORY OF RECOMMENDATIONS
SUBMITTED TO 1967 LEGISLATIVE SESSION

Eleven bills and one coneurrent resolution were introduneed to effee-
tuate the Commission’s recommendations to the 1967 session of the
Legislature. Seven of the bills passed the Legislature and were ap-
proved by the Governor. The coneurrent resolution was adopted.

With respect to each bill, at least one speeial report was adopted by
& legislative committee thet considered the bill, Each report, which was
printed in the legislative journal, aecomplished three things: First, it
declared that the Commitiee presented the report to indicate more
fully its intent with respeet to the particular bill; seeond, it stated
that the comments under the various seetions of the bill eontained in
the Commission’s reeommendation refleeted the intent of the Commit-
tee in approving the bili exeept to the oxtent that new or revised com-
ments were set out in the Committes report itself; third, the report
set out one or more new or revised commenty to various seetions of the
bill in its amended form, stating thai sach comments also reflectad the
intent of the Committes in approving the bill. The reports relating to
the bills that were enacted are ineluded in the appendices to this Re-
port. The following legislative history also includes a reference to the
report or reports that relate to each bill,

RECOMMENDATIONS ENACTED
Resolution Approving Topics for Study

Senate Coneurrent Resolution No, 13, introdueed by Senator Clark
L. Bradley and adopted as Resolution Chapter 81 of the Statutes of
1967, authorizes the Commission to eontinue s study of topies pre-
viously aunthorized for study and to drop from its calendar one topie
{right to support after an ex parte divores) on which the Commission
had concluded no additional legislation was needed.

Buvidence Code

The Commission submitted three recommendations relating to the
Bvidence Cede. One recommendatinn related to revisions of the Evi-
dence Code itself; the others related to revisions of evidence provisions
in other codes.

Buidence Code revisions. Scnate Bill No. 247, which in amended
form beeame Chapter 650 of the Statutes of 1967, was introduced by
Senator Bradley to effeectuate the recommendstion of the Commission
on this subject. See Reemnmendalion Relating to the Evidence Code:
Number 1—Evidence Code Bevisions, 8 Car. L. Revision Coxu’y Rz
vorts 101 (1967); Beport of the Senate Commitice on Judiciwry on
Senate Bl No. 247, SevaTe J. (Mar. 80, 19673 at 789, reprinted as
Appendiz 11 to this Report,

{1815}
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The following sipnificant amendments were made to Senate Bill Ne.
247

{1} Proposed Evidence Code Seetiom 646, relating to res ipsa
loguitar, was deleted. It was not possibie to sehieve agresment as to
the language that should be used to state the presumptive effeet of res
ipsa loguitur, Accordingly, the matter was left to conrt determination
in accordance with the eencral guidelines already in the code.

{2) Proposed Public Rescurecs Code Seetion 23%5 was deleted as
unnecessary. See the reviged comment to Evidenee Code Section 1602
{repealed), printed in the Senate Journal for Mareh 80, 1967, and re-
printed in Appendiz 1T to this Report.

Agricullurel Code revisions, Senate Bil) No. 248, which in amended
form became Chapter 262 of the Statutes of 1967, was introduced by
Senator Bradley to cffectuate the recommendation of the Commission
on this subject, Bee Becommendation Relating to the Evidence Code:
Number 3—Agricultural Code Rewvisions, 8 Can, L. Revisox Comu'n
Rerorrs 201 (1967).

A new Agriculturas] Code was enacted as Chapter 15 of the Statutes
of 1967, Sepate Bill No. 248, which as introduced had been drafted to
amend or repeal provisions of the existing Agricutiural Code, was
therefore amended to make the sume changes in the new code. The Sen-
ate Committee on Judiciary adopted a report containing a comment to
each section of the amended bill. See Report of Senate Cominitlice on
Judiciory on Senate Bl No. 248, Sewave J. (Mar. 30, 1967) at 785~
789, reprinted as Appendix 111 to this Report.

Commercial Oode revisions. Senate Bill No. 249, which in amended
form became Chapter 703 of the Statutes of 1967, was introduced by
Senators Bradley and Song to effectuate the recommendativn of the
Compission on this subjeet. See Recommendation Reloling o the Evi
dence Code: Number 3—Commercind Code Revisions, 8 Can. L. Reve-
s1ox CouM’y Rerores 301 (1967).

The following significant amendments were made to Senate Bill No.
249

{1} Section 1202 of the Commercial Code, as amended in the bill as
introduced, wis further amended as follows: In subdivision {1), the
phrese “‘document in due form purporting to be’’ was deleted. In
paragraph (a3 of subdivision (2j, the phrase ‘A document in due
form purporting to be the document referred to in sobdivision (1)
was substituted for the words **The document.”’ In paragraph (b), the
phrase ““Unless the contract otherwise provides'' was deleted as un-
necessery in view of Commercial Code Section 1102(3].

{2y Section 1209 of the Commercial Code, as added by the hill as
introdneed, was renumbered as Section 1210 and the reference to See-
tion 4103 was deleted from renumbered Section 1210.

{3) Section 4103 of the Commereial Code was deleted from the bill
because the Commission concluded that this section wveeded further
study.

The Senate Committee oo Judiciary adopted a report eontaining a
comment. for new Section 1210 of the Commercial Code. See Report of
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Senate Committce on Judieiory on Senate Bill Ko. 249, Sevars . (May
22, 1967} at 1997, reprinted as Appendix IV to this Report.

Additur

Bepate Bill No, 250, which in amended form became Chapter 72 of
the Statutes of 1987, was introduesd by Senators Bradley and Song
and Assemblyman Burton to effectuate the reeommendation of the
Commission on this subject. See Recommendation and Study Eeloting
to Additur, 8 Can. L. Revesion Coxw’w Rerorrs 601 (1987).

. The following significant amendments were made to Senate Biil No.
50:

{1) Code of Civil Procedure Section 657 was amended to snbstitute
“insufficiency of the evidence to’’ or eomparable language for *“the evi-
dence does not” or comparable language in various places in the see-
tion. This amendment was made at the suggestion of the State Bar on
the ground that the meaning of the existing langnage, which the
amendment restored, has been settled by judicial deeision.

{2) Code of Civil Procedure Section 6625 was amended as follows:
The phrase *“and speeifies in its order’™’ wus inserted in subdivisions
{2} and {c). The phrase ‘‘grant a motion for'’ was substituted for the
word “‘order’” and the phrase ‘*its order granting a new trial”’ was
substituted for the phrase “‘such order’’ m sobdivigion (e¢). AN of
these amendments were intended to make the language clearer rather
than to change it in substanee.

The Senate’ Committee on Jodiciary adopted a report containing a
revised comment to Seetion 857, See Report of Scnafe Commitice on
Fudiciary on Senate Bill No. 250, Senave J. (Mar. 16, 1967) aft 678-
679, reprinted as Appendix V to this Report.

Vehicle Code Section 17139 and Related Sections

Senate Bill No. 244, which in amended form beeame Chapter 702 of
the Statutes of 1867, was introduesd by Senators Bradley and Song
and Assemblyman Bear to effectuate the recommendation of the Com-
mission on this subject. See Recommendalion end Siudy Relating to
Vehicle Code Section 17150 end Reloled Sections, B Can, L. Revigion
ComM '~ Rerorts 301 {1967) ; Repori of Senate Commitiee on Judicd-
ary on Senate Bill No. 244, Bexare J. (Apr. 21, 1967} at 1267-1268,
reprinted as Appendix 1 to this Report.

The bill was amended to delete the proposed provisions relating to
eontribution bacause the State Bar reported that it was making a com-
prefhensive stody of contribution and opposed the enactment of special
contribution statutes before the eomprahensive study is completed, Sub-
division (b}, relating to liability for punitive damages. was added to
Vehicle Code Seetions 17151 and 17709. Other technical amendments
were made.

Suit By or Agninst An Faincorporated Assoeiation

Senate Bill No. 251, which in amended form becime Chapter 1324 of
the Statutes of 1967, was introduced by Senators Bradley and Song to
effectuate the recommendation of the Commission on this subject. See
Recommendaiion and Study Belafing to Suit By or Ageinst An Unin-
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corporated Association, 8 Can. L. Rewvision CouM’ny Rerorrs 501
{1967} ; Report of Sennte Commiiice on Judiciary on Sengie Bl No.
251, Sewats J. (Apr. 21, 1067) at 1269-1270, portion reprinted as Ap-
pendiz ¥1 to this Report; Beport of Assemdly Commitice on Judiciary
on Senaie Bill No. 251, Assemsuy J. (July 6, 1967) at 4997-4998, por-
tion reprinted as Appendix V1T 1o this Report.

The bill was substantially amended in the Senafe and in the Assern-
bly. The text of the bill as enacted, together with the official comment
1o each section of the bill, is set out as Appendix VIIT to this Report.
Most of the amendments were technical or clarifying; the following
are the prineipal substantive amendments:

{1} Sabdivision 2.1 of Section 411 was amended to permit serviee
on any member of the unincorporated assceiation ¥ no person has
been designated agent for serviee of proeest by the associstion or if
the person so designated cannot be found. The Commission intends fo
submit a recommendation to the 1968 Legislature that this rule be
modified. See Appendix XIV 1o this Report.

(2) Bection 15700 of the Corporations Code, which was not affected
by the bill as introduced, was amended to conform to the other pro-
visions of the bill and 1o make other revisions.

{3} The provisions relating to filing a designation of agent for serv-
ice of proeess or designation of prineipal offiec were substantially re-

vised to permit use of automatie data processing equipment and to
make other revigions,

Discovery in Eminent Domain Proceedings

Senate Bill No. 2583, which in amended form became Chapter 1104 of
the Statates of 1987, was introduced hy Senators Bradley and Song to
effectunte the recommendation of the Coinmisgion on this subjeet. See
Becommendation Relating fo Discovery in Ewminent Domaern Proceed-
ngs, 8 Can, L. Revisiow Coum'™s Rerorts 19 (1967); Report of As-
sembly Commitiee on Judiciary on Senele Bill No. 353, AssemBLY J.
{June 28, 1967) at 4717-4720, portion reprinted as Appendix IX to
this Report.

The bill was amended in the Serate and in the Assembly. The text of
the bill as enacted, topether with a comment to each seetion of the bill,
is set ont in Appendix X of this Report. Most of the amendments were
technical or clarifying; the following are the principal substantive
amendments;

(1) Subdivision (2} of Section 127201, relating to rules of the
Judicial Couneil, was deleted.

{2) The bill was made inapplicuble to any eminent domain case in
Los Angeles County in which a pretrial conference is held.

RECOMMENDATIONS NOT ENACTED

Whether Damages for Personal Injury fo ¢ Marvied Person Should
Be Seporate or Community Property

Senate Bill No. 245 was introdueed by Senators Bradley and Song
and Senate Bill No. 246, a eompanion bill, was introduced by Senator
Bradley to effectuate ihe recommendation of the Commission on this
gubject. See Recommendation and Situdy Eeluling to Whether Damages
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for Persanal Tnjury to « Married Person Should Be Separste or Com-
munity Property, 8 Can. L, Revisionw Comx’~ Reporrs 401 (19673,
Report of Senale Commitice on Judiciary on Sencte Bl No. 245 ond
Benate Bill No. 246, BuNate J. {Apr. 21, 1967) at 1268-1269. Neither
hill was enacted. Both bills passed the Scnate, Senate Bill No. 245 in
amended form and Senate Bill No. 246 as introdueed. Senate Bill No.
245 was defeated on the Assembly floor and Senate Bill No. 246 was
therenpon ordered to the Assembdy inactive file. The Commissivn has
reviewed this recommendation and will subwmit 2 revised reeommenda-
tion to the 1968 Legistature. See Appendiz XITI to this Report.
The Good Fatth Improver of Land Owned By Another

Senate Bill No. 254 was introduced by Senatnr Bradley to effectuate
the recommendation of the Commission on thiz subject. See Recom-
mendalion and Study Releting o the Good Faith [mprover of Land
Owned by Another, 8 Car. L. Revision CoMm'~y Rerorrs 801 {1967);
Report of Senate Commitiee on Judiciery on Scnate Bill No. 354,
Sexnare J. (Mar. 16, 1967) at 679-680. The bill was not enaeted. It
passed the Senate in amended form, passed the Assenbly, reconsidera-
tion was granted, and the bill was re-referred to the Assembly Com-
mittee on Judiciary and died in that Committee. The Commrission has
reviewed this recommendation and will submit a revised recommenda-
tion to the 1368 Legislatore. See Appendix XTI to this Report.
Abandonment or Termination of a Lease

Senate Bill No. 202 was intredueed by Senators Bradley and Song
to effectuate the recommendation of the Commission on this subject.
Bee Becommendation and Study Reloting to Abandonment or Torming-
tion of ¢ Lease, 8 CaL. L. Revision CoMu’s Breorrs 701 {1967) ; Re-
port of Senete Commitiee on Judiciary on Senate Biil No. 252, SENATE
J. (Mar. 16, 1967} at 679. The bill was not enacted. It passed the Sen-
ate in amended form, was favorably reported by the Assembly Com-
mittee on Judiciary, but was moved to the inactive file in the Assembly
after the Commission withdrew its recommendation that the bill be en-
aeted because the Commission soneluded that the proposal needed fur-
ther study.



CALENDAR OF TOPICS FOR STUDY

STUDIES IN PROGRESS

The Commission has on its ealendar of topies the topies listed below.
Each of these topies has been authorized for Commission study by the
Legislature !

Topics Under Active Consideration

During the next vear, the Commission plans to devote substantially
all of its time to eonsideration of the following topies:

1. Whether the law and procedure relating to condemnation should be
revised with a view to recommending a comprehensive atatute that
will safeguard the rights of all parties to such proceedings {Cal.
Stats. 1963, Res. Ch. 130, p. 5289; see alse Cal. Stats, 1956, Res. Ch.
42, 'p. 263; 4 Car. L. Revisron CoMu's RErores at 115 (1961332

2. Whether the doelrine of sovereign or povernmental immunity in
California shonld be abolished or revised {Cal, Stats. 1857, Res. Ch.
202, p. 45893 3

4 Bection 10335 of the Government Code provides that the Commission shall study, in
addition to thowe topies which it recommends and which are approved by the
Yegislature, uny topic which the Legisloture by concurrent resclution refers to
it for such wlady.
The logislative directives to make these studies are listed after ench topic.
* Bep Recommendation and Study Heluting to Fridence in Eminent Domain Proceed-
ingy : Reconrmendation and Ntudy fBetutivg To Tuking Possessian and Passage of
Title in Eminent Domuin Preveedings; Reconimendvlion and Study Relating to
the freimbursement for Woving Eipenses When Property fs Aeguired for Public
Uwe, 8 Car. L. Revistox Cowm'x Rerorrs, Recommendaciony and Studies at
A1, B-1, and -1 {19G1), For o legislakive history of those recommendations,
sop 8 Car. L Beviswey Ondw's Beponrs 126 (1K61), See xlso Onk Bfats
JU61, ©h, IAH12 (iax appertionment) wad Cal, Sraes, 1961, Ch, 1613 (laking
pessession and paxeawe of Hile). The cubstamee of two of these recommendations
war ineerporated o legislaficn enacted in MG, Cal Stas, 39650 Ch, 11357,
. M0 {pvidenee in ewminent denin procecdingsl s Oh, 1049, po 34, and
Ch. 1650, p. 3743 {retmlbursement fir moving expenses),
See alse Recommendition and Stwdy LReleting to Condemnalion FLow end
Procedure: Number f—Dircovery in Emivent Domein Froccedings, 4 Cat. L.
REVISIN Couy ¥ Rerokrs 701 (1MG3). For a Jegislarive history of this ree-
ommendation, see 4 Car. T. Revisiox CoMx's Rreeowrs 233 (19031, See also s
Recommendation Relating to Discovery tn Ewminent Domnin Proceedings, 8 CAL. @
o £l

L. Revigior Cowvw'n BrroprTs 19 (1967). For a lis_ﬁs]nzi\-eW
recommendation. see 5 Car, T Brvision Cowar's Hererrs HiT ). See
also Cal Srats, 1967, Ch. 1304{exchange of valuation datal,

See also Recommendotion Relating to Reonvery of Coundemnes's Expenncs on
, _A.hmdn@gnt of on Eminent Domain Proceeding, 8 Car. L, Reviglon CoMu's
7 Reronts O (1967), T

-

The Commission ix now cpgaged in the srady of rh_is topic and tentatively ,‘—t}
plans o svbmit & recommendation fer a enmprehensive statole to the 1972 M\i—ga///
Legislature, Nee & Car. 1. Tavistoy Coms's Revorrs 8 TI07Y

i Bee Recowmendaiions Reluting to Novarcign Immunily: Naaher I—Tort Linbility
of Pablic Emtitiex and Public Raorplogees: Nember 2—Oleims, Actions and Judg-
menty Againel Publie Entitics and FPublic Enplogees; Number 3--Insurance
Coverage for Pullc Kutities and Public Fampfoyees; Number j-—Defense of
Public Ewployees; Number 5—[ifubility of Public Entities for Cwnership ond
Operation of Motor Vehicles; Number 5—Warkmen's Compensation Henefite
for Persons Assisting Loon Enforcemrent or Fire Control Officers; Number T

{1820)
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8. Whether the deecisional, statutory, and constitutional rules govern-
ing the liahility of puble entities for inverse condemnation should
be revised, including but not limited to the liability for inverse
condemnation resulting from flood eontml projects {Cal. Stats. 1965,
Res. Ch. 130, p. 5289},

4, Whether the Evidence Code should be revised (Cal Stats. 1965,
Res. Ch. 130, p. 5289} .4

B. 'Whether the law relating to the use of fictitions names should he
revised {Cal. Stats. 1957, Res. Ch, 202, p. 4589; see also 1 Can. L.
Revision Coms’s Rerorts, 1957 Report at 18 (1937) ).

6. Whether the law relating to the rights and duties attendant upon
termingtion or sbandonment of a Iease should be revised (Cal. Stats,
1963, Res. Ch. 130, p. 5289; sce akso Cal Stars. 1957, Res. Ch. 202,
p. 468%) 8

Awmendments und Repesls of Inconsistend Specinl Nlatutes, 4 Car, L. BEV1sSoN
ComM'™S RErorTs 8501, 1001, 1201, 1301, 3401, 1501, and 1601 (1903 ), For a leg-
islative history of thess recommendatinns, see 4 CAL. Revisiox ComM'y
ReronTe 211-213 (193 ). Ber abw A *-tudu Rv?ahng o Savwe:gn Towmunity, 5
Can, L. Bevestox Covy's Rerokes 1 (35003, Nee alse Stats, 1963, b, 16581
{tort Lahiliry of pulilBe entities and pnldie onurln}wq. Cal Staws, 1063, Ch.
1715 (Clwims, actions and Jodgments aeninst pubfie entities and pehlic em-
ployees): Cal. Stabx 1963, Cl, 1682 (laswyranoe eoverage for pablic entities
and puhhc employeesy s Cal, Heets, 630 Ch, 1683 (defense of public em-
ployeast; Cal. Stats, ‘l“}fu} Ch. ¥oRt (workwen’s cnlnpﬁhnfmu henafits for
nersons ssisting Jaw enforeoment or fire eonirol officers}; Cal. Riats, 19GY,
Ch. 1050 (amendments and repeald of incemsistent spweinl sdatutes) il
State. IH63, Ch, 1086 (omendmends and repesls of ineunsisient special sint-
ates) ; Cal. Stars, 163, Cbh, 202 (amendments aud repeals of incunsistent
apecial statutex},

Hee ulso Recomumendation Relating te Sovereign Imiunity: Number 8—HRe-
visions of the {fovernnentel Liability A.ct 7 Car. L. Eevisioxy Comu'w
RErorTs 401 (10063). Yor o ie-;.,h]nlsvo Wistory of 1his recommendstion, see T
Cal. L. Tpvisox Coxtae'y Rrevowrs D14 (1063). RNee alwe €l Siats, 100G,
Ch, 653 (elatas apd actiops against ymlitic eatities and puldie employees) ;
Cal Stars, 1965, Ch. 1527 (linhilily of pnldie entities for ownership and opera-
tiom of motor vehicles),

This topic wilt be considered in connection with tie Commission™s study of
topie 8 {inverse condemuation].

‘ Bes Recommendadion Proposing on Evidente Oode, 7 Uab. L. REVIEION CoMM'N
RevorTe 1 (157, A series of tentative recommendations and research studies
relating to the Tuiform Rnles of Evidence was publisked aad disteibuted for
comment. prior te the peepatcation of the recommendation proposing the Rvi-
denee Code, See @ Car. L. Revisioxr Couww's Repowrs st 1, 101, 201, 601, 701,
BO1, 90T, 1041, and dzr'umd‘u (10645, Faor a legislative h]hfl}r’j i this recor-
mendﬂtinn. Bop ":' CAL. REVISION COMM™Y Ra.mnrs M4 (19655, See alse
Buidence ffode Whith Ojﬁr-m. Coraments, T Cal. 1., REVISION CoMM'x REPORTS
TOGT (19355, Ree alse Cal, Seats, 1965, Ch. 299 (Evidence Code),

Bon also Recommendations Reluling to the Rridence Code: Nuniber I—Fridence e
Code Revisions: Number 2—Agriculturel Code Revisions; Number S—Commer- ’@

siel Code Hevisiany, % Cai. L. REVISION COMM'H REroRTs 10, 2, 36—
{198T). For o lerisgiative history of theee recotamendations; sec 8 1. L. Bu-
VISION CoMu'y erpu.drr (4971, Hee alae el Bats, PG Ch, GBO

{Evidenee (s yevisions) seata, 16T, Ch. 262 [ Agrienttural Code revi- -\;,
sionkty Cal Siars, 1067, Ch, :03 Commereinl Corle revigions), 5;"-{*/
CThix fopie ix wnder continuing study to determine whether nay selsiznrive, |

t.evhm{.il or clavifying elinmges are weeded i the Evidenes Code aud arhrriiy
changes are needed i ather codes 1o couforny them-te the Eridence Code, SNew
8 Can. L. RevisioN Cosmac s RErorrs o rT007),

S See Recommendntion ond Niudy Relofing to Abgndonment or Teormination of o
Leege, 8 Car. L. Revision Comu'sy Rervores 73 (1967, Kor o legisiative
histon; of this recommendation, sec 8 Can, L. REvisToN Cowu'n REromts

{1067
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Topics Continued en Colendar for Further Study
Om the following topics, studiss and recommendations relating to the
tople, or one or more aspects of the topie, have been made. The toples
are eontinued on the Commission's Calendar for further study of ree.
ormmendations not enacted or for the study of additional aspects of the
topic or new developments,

1. Whether an award of damages made to a2 married person in a per-
sonal injury action should be the separate property of such married
person {Cal Stats. 1957, Res. Ch. 202, p. 4589 !

2. Whether the law relating to additor and remittitur should be re-
vised (Cal. Stats. 1965, Res. Ch. 130, p. 5289; see also Cal. Stats.
1957, Res. Ch. 202, p. 4389).2

3. Whether Vehicle Code Rection 17150 and related statutes should be
revised (Cal. SBtats. 1965, Res, Ch. 130, p. 5289; see also Cal. Stats,
1962, Res. Ch. 23, p. 9y

4. Whether the law relating to the rights of a good faith improver of
property belonging to another should be revised (Cal. Stata. 1857,
Res. Ch, 202, p. 4589} %

5, Whether the law relating to suit by and against partnerships and
other uninegrporated associations should be revised and whether the
law relating to the liability of such assceiatinns and their members
should be revised {Cal. Stats. 1966, Res. Ch. 9; see algo Cal. Stats
1957, Res. Ch. 209, p. 4558) 8

i Wbether the law relating to the escheat of property and the dis-
position of unclaimed or abandoned property should be revised
{Cal. Btats, 1967, Res. Ch. 81; see also Cal. Stats. 1936, Res. Ch,
42, p. 263) .9

1 Bee Rocommendation and Study Reloting to Whether Damagen for Persa:m! Iﬂjury

to o Married Person Shkould be Scpovate or Communily Properly, 8 Cal,

Revision Coyx's Reeonrs 401 (10G7). For a lexislative history .of -this -rec-' B

ommendation, see & Cal. L. rvision Comm'N Rurowts 90 (1467
The Comtmission Wil submit & revised recommendation to ibe 1968 Lexixla-

ture.

i Bpe Recommendoiion and Siudy Relating to Adiditur, 8 CaL, L. REVISION CoMwy
Revorts 601 (1967}, For a legisafive lm.rm-& of this
E_‘hu. L. Revisrox Cosmx'y REPORTS - Hee also Cal, Stats, 1987,
*h, T2,

s Hep Recowmmendotion and Siudy Relating to Vehicle Code SNection IV150 and
Related Sections, 8 Car. 1. HEvizsion CoMmu's REI‘ORTS 01 (1997, Yor a
legislative lxntnr:g of this recommendation, see 8 (AL, L. Revision CouMM'N

a ERITETEW { 1O96T), See also Cal, Negts, TIGET, Ch, 702,

-

¥

{'5"_'.

‘Ree Recommendation und Study Reletivg o The Qood Faith Improver of Tond
Orened by Anoiher, 3 CaL, Lo Reviaiony ConM's Rr.mm's A (39067 ), For a

/_%nh!ame history of thie recomwendation, see 8 Csr. L. Revision CoMmw’'s

EPcRTE @8 (1067).
The Commissivn will subnit o revised recommendation to the 1968 Tepista-
ture.

5 See Recommendation and Study Fcioting 1o Suit By or Ageiast an Unincorporaied
Assecigtion, B Car. 1, Revision Cowy'y Iesowrs 901 (1567). For g legisla-
tive history of ehis recommend: 1t wee B Car T. Revigion CoMu's REPORTS

{lJ(u} Hee ylwo Ual, Siats, TUGT, Ch, 1324,
The Comoiission will sulemit a recommendation on this topic to the 1908
Tegiclatore.
SeelmReml megg}:danan Retating to Escheat, 8 Car. L. Reviszox CouMM'N REPORTH
{1067}
The Comnission \»11! subunit its recotomendation on this tupie to the 1008
Legislature,

/307
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7. Whether the jury should be authorized to take a written eopy of
the court’s nstractions inte the jury reom in uml as well as erim-
inal cases ¢ Cal. Stats. 1955, Res. Cl. 207, p. 42073,

8. Whether the law relating to guasi-community property and prop-
erty deseribed in Seetion 201.5 of the Probate Cods should be re-
vised (Cal Stats, 1966, Res. Ch, 1) .8

Other Topics Authorized for Study

The Commission has not yet begun the preparation of & recommenda-
tion on the topics listed below. In a few cases, however, the resea,rch
study is in preparation,

1. Whether the law respeeting jurisdietion of eourts in proceedingy
affecting the custody of children should be revized (Cal. Stats. 1956,
Res. Ch. 42, p. 263; see also 1 Car. L. Revisios Coma’w Reromts,
1956 Heport at 2% (1957)3.

2, Whether the Iaw relating to attachment, garnishinent, and property

rexempt from execution should be revised (Cal. Stats. 19537, Res. Ch,
202, p. 4589 ; see also 1 Car. L. Revision Codxm’'s Rerores, 1957
Report at 15 (185710,

3. Whether the various seetions of the Code of Civil Procedure re-
Iating to partition should be revised and whether the provisions of
the Code of Civil Procedure relating to the confirmation of parti-
tton sales and the provisiens of the Probate Code relating to the
eonfirmation of sales of real property of estates of deceased persons
should be made uniform and, if not, whether there 3s need for
clarifieation as to whieh of them governs confirmation of private
judicial partition sales {(Cal. Stats. 1959, Res. Ch. 218, p. 5792 ; see
also Cal. Stats. 1956, Res, Ch. 42, p. 463; 1 Cas. L. Revisten
Coxu«’x BrrorTs, 1356 Report at 21 (1057)).

4. Whether the Small Claims Court Law should be revised (Cal, Btats.
1957, Rea. Ch. 202, 1. 4589 ; see also 1 Can. L. Revision CowuM'y
Bzports, 1957 Report at 16 (19573 ).

5. Whether the law relating o the doetrine of mutuality of remedy in
suits for specifie performance should be revised (Cal. Stats. 1057,
Res. Ch. 202, p. 4589 see alse 1 Car. L. Revision CoMx’y RErorTs,
1957 Report at 19 {1957) 3.

6. Whether Civil Code Beetion 1698 should be repealed or revised
{Cal. Stats. 1957, Rew. Cho 202, p. 4589 see also T Carn. L. Revisiow
Coxat W Berorrs, 1957 Report at 21 {29571).

7. Whether Section 1974 of the Code of Civil Proceduare should be
repeated or revised {Clal. Stats. 1558, Res. Ch. 61, p. 135; sce also
2 Car. L. Revisior Comu ™ Revorts, 1958 Report at 20 {1958)).

18¢c Recommendation and Study Relobing 1o Taking Insivuctions o the Jury Room,
1 Car, L. Lievisiox Coass™y Repagrs ot C-1 (1ET). For a legidaiive histary
of this r:*f»«(u;.umemlatiun, see 2 Carn L. igvisroxy Codis'x Ruporrs, 1958 Report
sseea}l’i?af;l;:ﬂéammz and Rtudy Peigting do Rigkts of Surviving E‘pouw in Prop-
erty Aeiquired by Decedeni While Domiviied Elsewkere, 1 Cal. REVISION
Comm's I'hi’m;h ar F-1 £19575. Por o legislutive hisiery ol this I‘t{h]‘]]mN]d L~
tlom. see 2 Cav. 1. lhu-qm Cosan ReEror1s, BIES Repard ot 13 £ 10540), See
alwe Ual. Meats, INBST, Che 4K SHee Hccmnmunhrhor- und Siady Pr'.'ufmq tn
Inter Vivos Varital Propertp Riphts in Prepecty doquived White Dyeroiesilod
RBlgewhere, 3 (s, Yo REVsion Covu's Revswrs o 1517 (UG For o lepis-

lakive history of this recomaaepdation, see 3 A, o TvIstox Coata'y RLL'GHJ‘B
15 (I8G63). See also Cal, Seats, 1061, Ch. (36,




1324 CALITORNTA LAW TEVISION COMMISSION

8. Whether Scetion 7031 of the Business and Professions Cade, which
preciudes an unbBeensed eontractor from bringing an action to re-
eover for work done, should be revised {Cal. Stats. 1957, Res, Ch
202, p. 4589; see alse 1 Car. L. Revison Couwn’x REporTs, 1957
Report at 33 {1957)).

9. Whether California statutes relating to service of process by publi-
cation should be revised in light of rocent decisions of the United
Btates Suprome Court (Cal, Stats, 1958, Res, Ch. 61, p. 133; see
also 2 Can, L. Revisiox Coxu’™™ Reports, 1258 Report at 18
£15593).

10. Whether the law relating to a power of appointment should be re-
vised (Cal. Btats. 3965, Res, Ch, 130, p. 5289). ’

STUDIES TO BE DROPPED FROM CALENDAR OF TOPICS
Pour-Ouver Trusts .

In 1965, the Commisgion was directed to make a study to determine
whether the law relating to devises and begnests to 2 trustee under, or
in gecordanee with, torms of an existing inter vivos trust {the so-called
“pour-over trust’’) should be revised. Cal. Stats. 1965, Res, Ch. 138,
p. B2RY,

Chapter 1640 of the Culifornia Statutes of 1963 enaeted the Uniform
Testumentary Additions to Trusts Act {Probate Code Seetions 170~
173) to deal with the problems that existed in this ficld of law. Ae-
cordingly, the Commission reesmmends that this topie be dropped from
its ealendar of topies.

Dhuiston of Property on Diveree or Separate Maintenonce

In 1966, the Commission was directed to make a study to determine
whether the law relating to the allocation or division of property on
divoree or separate maintenance showld be revised, Cal. Btats. 1966,
Res. Ch. 9.

In December 1966, the Governor’s Commisston on the Family recom-
mended the ereation of a siatewide family court system and revisions
of the substantive law relating to the family. Report of the Governor’s
Commission vn the Pomidy {Decomber 1566}, The recommended revi-
sions include revisions of the law reluting to allocation or division of
property on divorce or separate maintenapee. To aveid duplicating the
work of the Governor’s Commission, the Law Revision Commission
recolimends that this tople be dropped from its ealendar of topics.

 Rights of o Pulative Spowse

In 1956, the Commission was authorized to make a study to determine
whether the Iaw relating to the rights of a putative spouse should be
revised. Cal. Stats. 1956, Res, Ch. 42, p. 263.

The recommendations of the Governor’s Commission on the Family
jnelrde recommendations relating to the rights of a putative spouse.
Eeport of the Governer’s Commission on the Family (December 1866,
To avoid duplicating the work of the Governor's Commission, the Luw
Revision Conunission reeemmends that this topic be dropped trom its
calendar of iapics.
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STUDIES FOR FUTURE CONSIDERATION

The Commission now has an agenda copsisting of 27 studies which
will require substantially all of its energies for wwml vears, For this
reason the Commission will not request authority at the 1968 legisla-
tive session to undertake any new studies. The Commission recom-
mends, howerer, that it. be authorized s make a study of a probiem
that hds arisen under legislation cnaéted on recomumcndatisn of {he
Commission.

A study to determine whether the law relating do orbitration
should be revised.

Code of Civil Procedure Sections 1280 1o 12042 relating to arbitra-
tion, were enacted in 19611 apon recomtiendation of the Taw Revision
Commlssmn- Althengh experience under the 1961 statate has been
generally S:f'hbfaltfﬂ‘v the effeet of an arbitration clavse upon the
right of a party to ﬁ!e a mechanie’s len or obtain provisional relief
gach as attachment is unelear,

Commentators generallv apree that provisional remedies should be
available for the preservation of praperty and to secure the satisfac-
tion of the award to the same extent it woukd be available it the dispute
were in Htigation rather than arbitvation?® This rule has bern estab-
lished by statute in somte jurisdietions* and by Judivial decision in
others.® The law in Californis, howaver, is nnelear beeause of three
recent Court of Appeal decisions,

In Hemestead Rer. & Loan Ass'n v Superior ConrtS the plaintiff
filed a mechauie’s lien elaim for monev due on a construction eontract.
Shortly thoredf.ur, he filed 2 complaint for breach of contract which
contained  reeital of the arbirration elause and a prayer for an order
to arbitrate. The deforilant bronght mandionas to set aside the arbitra-
tion order on the ground thut the filing of the meehanic’s lien and the
fiing of the comp! int, which wus in the form of a fereclosure action,
constituted a repudiation and waiver of the erbitration agrecment.
Citing the statutory law in New York, the court held that the filing of

1 (%], Suats. THGT, CL, 481, p, 1540,

2 Nee flecoatmcadaiion wnd Niuily Reluting #o A?"bfn}'ﬁfiﬂ]&, 3 Car. L. Revisiox
Conay BReporys at G-1 (10361,

RGeS, COMMERCIAL ARBITRATION AND Awanns §p 142 Nee T4 Yanmook,
- WATIONAL CONFEREXCE OF {30 MBSIONERS o Univors Heare Laws 1301233,
Srurges, Commnnn-daw und Silalory Arbitration: Feoilews hvst From Their
{'uua}szen:'c 3G Mixa. L. Hev, 514 851 (19G2); Note, 17 NY.U L. 6348
(1940

tThe first Vmitorem Arbitration Aet was adopte] s 192E Phat paet provided, in
Bection 12, that an arbitration cluoxe would not bar provisional remedies, It
was enicte] i foeur stores: Nev. Hev, Rear, § 3130 NO Glx, Star. !s
1-155; Uran Cosy ANy, § TRE31-12 Wieming Laws af 1007 7. Uhe 96, § 12
{r{-penieﬁ 1455}, Conucetiont ulso baw sneh o slotule. CoXN. GREX. STAT, ANX.
& 52432 Now York hax o statnte which ooy applics 10 meehonie™s Tiens.
N Y =3 Laaw § 35, rovisicad yepeetlies are presereed in actions nthmwwe
Juat!(glh]e‘ in sdwmiralty by the Federal Avhicrngion Aet, 9% TS0 §

The 1033 1 uiform Arhitration Act aviginaify dowvided for pm\lﬂmn&? Teme-
dies, 1003 ITaxpiosiK, NatiuSst COBRFERENCE OF COMMISS105ERE 0N TINIPOoRM
BTATE Lawg 206, The wection was deleted, sppurently beennse of a fiur of
excess Julor injunetions. Hor dliseussion, see Nalvoes v Sheehan, 349 Mass,
GHY, GE3 61, "1.!3\ Tl 2y, 2 1KY,

& Balvneci v, Hhechan, S Moss ES S IR G R 1935 ¢ Aaerbach v, Gramd
Wat'l Pletores, Led., 176 Mise 1087, _J NY S22 THL wftd 203 App, Div, 112
31 K.UN.2d Gi, epponl deried 263 Apn. Div. 807, 32 N.Y.R2d 129 (1o513,

195 Cal. App.2d bﬂli 16 Cal. Rptr, 121 (1061 ).
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a mechanic’s Hen is not Inconsistent with arhitration boeeause it merely
preserves the status guo. Therefors, ihe plaintifi was allowed to eompel
arbifration despite his carlier assertion of 2 mechanic’s lien.

In Palm Spirings ITemes, Ine. v, Western Deserf, Frc,? the court
reached an appurently inconsistent resalt on similar facts. In that
case, the appellant had submitted o arbitration ander an arbitration
chiase after filing s mechatic's lion and starting {oreclosure proceed-
mgs. The court held, on an ancloar rocord, that the arbiters apparentty
found that the filing of the Hen under the faets was inecnsistent with
the agreement to submit ail controversies to arbitration and therefors
affirmed the award in fovor of rospendent for bresch of condraet. The
alteged breach appears to have been the filing of the Len,

In the more reeent ense of Foss v Blenchard? the plaingiff filed
suait on a building eontract and attached the property of the defendant.
The defendant’s answer allesed an arbiteation elonse and the trial
ecurt ordered the aetion stayed unti] the disposition of arbitration pro-
ceedings, An award was made for the plaintilf two years later and,
after a confirmation of that award, defendant moved to discharge
plaintiff’s attuchment on the grownd that plamtif had been bouod to
arbitrate and his filing of the suit at Iaw had reswlted in 2 wronglel
attachraent. The court fiest held that a perly to an arbitration agree-
ment way initlally resort to the courts beennse a later arbiteation ordoer
merely stays initisl court proceedines, Tt then held that the atfachment
shonld not be dissolved beesuse the plaintiff would he entitled to af.
tachment to satisfy the award and delendant bad nov moved to dissolve
it doring the two-vear interim. The court aveided deciding whether or
not the defendunt eould have dissolved the attachment during the
interim, but relied heavily on & Massaehusetts ease® which held that
the trial eourl had no power to discharge an attachment when an
action has been stayed pending arbitration, .

Heetions 1280 to 1294.2 do nwt deal with the three problems posed
by the abhove cases:

1. Wien a pariy to an srbitration elause seeks a provisional romedy
or flles a mechanie’s len, may the other party asseri that this action
constitutes @ waiver of the arbitration clause which will preciude the
plaintiff from secking an ovder to arbitrate?

2. When a party to snoarbiteation agreemsst levies an attachment
or files & mechanie’s Jien and s opponent ohiaing a stay of the pro-
ceedings und sn order te arbitrate, showld the attachment or lien be

. dissobved ?

3. Does the fikag of a mechanie’s len or the attempt to obtain pro-
vigional reliof constitnte a4 breach of the arbitration elause such that
the othey party may chtuin damages?

in view of the importanee of these guestions and the necessilty fo
clarify California law on this peint, the Commission believes that a
study shonld be made to determine whether or not provistonal reme-
dies should be availabie where a plaintiff is bound by an arbitration
clause.

P15 Cal App.2d 270, 30 Cal Rptr 84 (1063).

8231 ACLAL B33 60 Cal, Byper, 783 {1THT).

¥ malvuerd v, Sheehan, 330 Moss, 607 212 XE 24 243 {1055

WA arbitration eause can e waived By 8 pariy. €ar. Cops O, Proc. § 12812,
Huch a waiver woy be effecied by itiating an action ot law on the contract.
Begrérﬁan v, Renart Sportswear Corp., 222 Cal App.2d 3835, 35 Ual kper. 218
-(1963).



REPORT ON STATUTES REPEALED BY IMPLICATION
OR HELD UNCONSTITUTIONAL

Section 10331 of the Government Code provides:

The Comrmission shall recommend the express repeal of all stat-
utes repealed by implieation, or held aneonstitutional by the Sa-
preme Court of the State or the Supreme (ourt of the United
States,

Pursuant to this divective the Cornanission has made a study of the
desisions of the Supreme Court of the I'nited States und of the Su-
preme Court of Califvrnia handed down sinee the Commission’s last
Annoal Report was prepared? Te hag the following fo report:

(1} No deeision of the Supreme Court of the United States holding
a statute of this state repesled by implication hus been found.

(2} No degisionr of the Supreme Court of California holding a
statate of thiz stade repesled by implisation has been found.

{3} One decision of the Supreme Court of the United States holding
a provision of the state Constitution uneonstitutional has been found.
In Reitman v, Mulkey,® the Supreme Court of the Thrited States held
uneonstitational Article I, Section 26, of the California Constitntion
{Preposition 14, submitted by the initiative and approvid hy the elee-
tors, November 3, 19643 which provided, in part, that neither the state
nor any of its subdivisions or ageneles shatl deny or abridge the right
of any person to sell, lense, or rent his realty, or decline to do so, to
anyone he ¢hooses.*

{43 One deeision of 1the Bupreme Conrt of Culifornia holding a stat-
ute of this stute nuweonstitutionad has been found. Tu Bagloy v, Wash.
ington Township Hoespital Distriet* the Supreme Court of California
held Government Code Seetion 3205, which lhnits the right of publie
officers or employees to teke active part in politieal activities of a loeal
ageney, anconstitutional on the ground that ihe sweeping prohibitions
of the statute are not necessary to an efficicnt fanctioning of the eivil
serviee sysfem, .
1This$:\tpd_‘y his been carcied threngh 67 Adv. Cal 246 (10G7) and 388 0.8, 282
e347 s 60 (1967), o
sPhe Californiz Sepreme Conet Rhad also Lbeld Proposirion 14 wpeomstiyntional.

Mulker v. Reinman, 64 Cabt 52, 50 Cul. Retr. 881, 413 P23 825 (1960).
135 Cal, 400, 85 Cal. Rpte. 401, 423 P23 309 (1966),
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RECCMMENDATIONS

The Law Revision Conunission respeetfally recommends that the Leg-
islature authorize the Commission to complete #s study of the topies
listed as studies in progress on pages G8-08,6F this report, to stadv
the new topie listed on page £06F This report, and to drop from its — -
calendar of topies tlic thres topies listed on page {lﬂ'ﬁﬁﬁ_ig};epm.\- Ff3as s

Pursaant to the mumdate impesed by Section 10331 of the Govern- - =
ment Code, the Commission reconmpends that the Legisluture take ap- E? g "Z-Z
propriate action to offeet the repeal of Article I, Scetion 26, of the
Californin Constitution {submitted by the initiative and approved by
the electors, November 3, 1964), and the vepeal of Scetion 3205 of the
Goverment Code to the extent that Section 3205 has been held un.
eonstitutional.

prinied in CALIPORNIA DF5ICE OB 5TATE RAINTING
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