# 55 11/27/68
Memorandum 69-2

Subjeect: Study 55 - Additur and Remittitur

The Judiclal Couneil (Exhibit IT) has approved the Commission’'s
ﬁ:;oposed leglslation on additur and remittitur. The State Bar Committee
on the Administration of Justice has approved the proposed leglslation in
principle and requested that the Commissicn consider the changes recommended
in the report (attached to the State Bar letter) in Exhibit I.

The suggested revision of Section 662.5 {showing changes from the
section as recommended by the Commission) is as follows:

In ﬁny civil action where after trial by jury an order granting a

new trial limited to the i1ssue of ges would be proper, the

trial court may in its discretion ;

() Grant-a-metien-for-a-nRew-iriai-en.the.ground-ef If the
% for granting a pew trial is inadequete darpages , amnd make
B order subject to co on that the motion for a new triasl
is denied if the perty against whom the veprdict has been rendered
consents to en addition of so much therecf as the court in its

independent judgment determines from the evidence to be fair and
reasonable,

{b) eraat-a-meiion-for-a-mev-iriai-en-ihe-grounid-ef If the
w for %nting 8 new trial is excessive damages , amd rake
t8 order subject to the condition that the motion for e new trial
is denled if the party in whose favor the verdict has been rendered
consents to a reduction of s0 much thereof as the court in its

independent Judgment determines from the evidence to be fair and
reasonable.

The additlon of "after trial by Jury" is to meke clear that "the
subject matter has no application to causes tried without a Jury." The
remaining revisions are intended to "elarify that the trial court in its
discretion may decline additur or remittitur, as the case may be.," See
Exhibit ] attachead,

What yevisions, if any, doee¢ the Commission wish to make in the
recommended section?

Respectfully submitted,

John H. DeMoully
Execntive Secretary
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THE STATE BAR OF CALIFORNIA

401 MCALLISTER STREET
SAnN Framcisco 94102
TELEPHONE 922-1440

AREA CODE 415

November 8, 1968

John H., DeMoully, Esq,
Executlve Secretary
Law Revision Commission
School of Law

Stanford, California

Re: Additur and Remiititur

Dear Mr., DeMoully:

Pursuant to the Board authorization that views ¢f the (ome
mittee on Adminlistration of Justice or 1is3 sectlons are to be
forwarded directly t¢ the Commission, we enclose copy of & Rew

port dated

October 21, 1968 on this proposed measure,

The Scuthern Section on November 4, 1968 and the Northern
Section on November T, 1968 both adopted this Report with a resow-

lution as follows:

That the measure be approved in principle and

the Commission be requested to conslider the changes recommended
in the report of Mr, Hall which is sdopted by the Section,

-GHE:Jc
Enc.

el

Yours very truly,

e
e e AL pa e tan

Garrett H, Elmore

Mr, Zinke, Mr, Allen

Mr. Hall, Mr. Abramson (no enc.)

Mr. Hayes, Mr. Ellingwood (enc,)
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AGENDA NO.: 66-24

SUBJECT MATTER:  ADDITUR AND REMITTITUR
SUBMITTED BY: Donald Keith RHall
DATE: October 21, 1968

This revisitation of a subject debated at length
in 1965-66 and 1966-67 arises because in June, 1967 the
California Supreme Court, in Jehl v, Southern Pacific Co.,

66 Cal, 2d 821, expressly overruled Dorsey v. Barba, 38
Cal. 2d 350 (1952), on which CCP 662.5 enacted in 1967 was

based,

The present tentative recommendation (July 25,
1968) of the CIRC is to amend CCP 662.5 to codify the pro-
nouncements in Jehl and to eliminate the restriction in
CCP 662.5 limiting additur to cases where the jury's verdict
is supported by substantial evidence, The proposal also
provides statutory recognition for remittitur practice.

The proposal makes no substantive change in the,
law existing since Jehl. CCP 662.5 as it now stands should
be either repealed (because it restricts additur éoncrary
to existing léw) or amended. I assume it is preferable to
codify procedures such as additur and remittitur,

I have these suggestions éoncerning CLRC's pro-
posed amendment of CCP § 662.5 (Tentative Recommendation,
p. &): | 3

1, I would add "after trial by jury" following
"whare" in the first line of CCP § 662.5 as amended in the
proposal. The subject matter has no application to causes

tried without a jury.

1.

Agenda No. 66-24 (Vol. II)



2. To clarify that the trial court in its dis-

cretion ﬁay decline additur or remittitur, as the case

' may be, I would change the first clauses of subdivisions

(a) and (b) to read:
"{a) 1If the ground for granting a new
trial is inadequate damages, make its order , . .
(etec.)"
| "(b) 1If the ground for granting a new
trial is excessive damages, make its order . . .
{etc. )" |
and would change the clause introducing (a) and (b) to read:

", . . the trial court may in its discretion:"
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© RICHARD A, FRANX

PEPUTY DIAKETOR November 18, 1968

Mr. John H, DeMoully

Executive Secretary

California Law Revision Commission
School of Law

Stanford University

Stanford, California QU305

Dear John:

At its November 15-16 meeting, the Judiclal Council
considered the Law Revision cnmmission’s-tentative recommen-
dation relating to additur and remittitur, The Judieial
Council approved the Commisslon's proposed leglislation and

agreed to support the proposal when presented Lo the 1969

Legislature,
Begt regards,
Ralph N, Kleps, Director
By ¢3;35v~
Jon D, Snicck
Attorney
JDS/sr




