# 52 12/13/68
Memorandum 69-11

Subject: Study 52 - Sovereign Immunity (Priscners and Mental Patients)
Prigoners

You will recall that st the November meeting, the staff was directed
to revige Section 84L.6 of the Government Code to make & public entity
liable for the willf:il misconduct or gross negligence of its employees
acting within the scope of their employment and resulting in injury to
prisoners. A draft statute that includes & provision implementing this
directicn 48 attached to this memorsndum as Exhibit I.

In support of the revised secticn, it might be noted thet ite
limited extension of public entity iiability could be considered at

%east a step in the right direction. Professor Van Alstyne, in his

soverelgn Immnity study prepared for the Commission, stated his opinion

that sound principles in this general area would grant immunity to the

lav enforcement officer, so far as he acts in good faith, and impose
liability upon the employing entity with a right of indemnity over
egainat the officer where the latter was motivated by bed faith, actusl
malice ar willful intent to cause injury. This rule of entity liability
would, of course, be subject to certain specific immunities predicated
generally on the basic discretlonary Immunity. It was hls belief that
hoiding the individual officer lisble is seldom an sdequate protection
to the public, for the most effectiive deterrents are likely to take the
form of internal disciplinery measures ani supervisory controls., A
salutary incentive to the establishment of such administrative precaution

by public entities would be the application to them of the doctrine of
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respondeat superior. The pre-Muskopf rules {(which were preserved and

exist now), he felt were contrary to sound policy in two further respects.
First, they impose personal liebility on the officer snd thus may exert
a Jempening effect upon the vigor with which he seeks to enforce the
law. Second, they relieve the public entity of liability, thereby
depriving the plaintiff of an effective remedy for what mey be a most
grievous wrong. See 5 Cal. L. Revision Comm'n Reports

417-418 (1963). The Commission epparently concurred in these thoughts
and its recommendation incorporated the principles suggested. See 4
Cal. L. Revision Comm'n Reports 826-827, 860-863 {1963). Tl
Unfortunately, the statutory scheme insofar as 1t applied to priescners
was altered by the Legislature, completely reversing the principles
recommended by the Commission and epplicable genersally in actions
against public entities and employees. Sections 84k and BiLY.6 were
added. The former defined "prisoner"; the latier gave public entities
8 blanket immunity from liebility for injuries to prisoners, but
expressly preserved public employee lisbility.

As indicated sbove, the draft statute attached hereto moves in the
direction of greater entity liability. ILeft in a sort of limbo is
entity liability for dangerous conditions. Argusbly, where the condition
results from the gross negligence of & publie employee Or where the
condition was so cbvious and so0 dangerous that some employee must have
been groasly negligent in falling to observe and repalr it, there will
be entity liebllity. However, the thrust of the section 1s to create
liability where there is an identifiable and culpable employee acting
within the scope of his employment who hes injured & priscner. In such
situations, if the employee is grossly negligent (or hie conduct can be
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characterized . .. misconduct) his employer (the entity) will be

4

liable. The staff i1s particularly concerned with the use of the term
"gross negligence."
As Professor Prosser noles:

Although the idea of "degrees of negligence"” has not been
without its advocates, it has been condemned by most writers
and . . . rejected at common law by nearly all courts, as &
distinetion "vague and impracticable in its pature, unfourded
in principle," which adds only difficulty and confusion to the
already nebulous and uncertain standsrds which must be given
to the jury. The prevailing view is that there are no "degrees"
of ecare or negligence e a matter of law; there are only differ-
ent amounts of care as a matter of fact; and "gross" negligence
is merely the same thing as ordinary negligence, "with the
addition . . . of a vituperative epithet." This much quoted
phrase may be a bit unfair, sinee it is not difficult to
understand that there are such things as major or W -r de-
pertures from reasonable conduct; dbut the extreme du.ficulty
of classification, becmuse of the almost complete impossibility
of drawing any satisfactory lines of demercation, together with
the unhappy history, fully justifies the rejection. [Prosser,
Torts 1685-186 {3d ed. 1964).]

This view bhas been echoed by our own Court of Appesl.

The term "gross negligense"” is incapeble of precide definition

and mey in some cases lead to unsatisfactory results, even to the
extent of nullifying this limitstion of 1lisbllity contalned in the
[automobile guest] statute. How much care will, in a given case,
relieve a party from the imputation of gross negligence or what
omission will amount to the charge, is necessarily a question of
fact, depending upon a great variety of circumstances which the law
cannot exactly define. Generelly .speaking, the degree of care
required under any given circumstances is a question of fact for
the court or Jury, and not s question of law. [Meigan v. Bsker,
119 Cel. App. 582, 585, 6 P.2d 1015 (1932).]

It seems the typical kind of ease that would arise under the
draft stetute 1s that where a person being held in custody is roughly
handlied and injured by a police officer. Positing the fact that unrea-
sonable Porce was used and the officer was acting within the scope of his
employment consider the difficult questions presented the trier of fact

of determining who is lisble. Under the suggested scheme, (1) only the

~3=



officer is llable for simple negligence, {2} both the officer and the
entity are liable for the officer's wiIlful misconduct or gross negligence,
but the officer has a right of indemmificetion sgainst the entity, and
(3) where there iz willful misconduct and the officer acted because of
"actusl fraud, corruption, or actual melice,” both the officer and
entity are lieble, but the entity may seek indemnification from the
officer.
Consider now that '"megligence" 1s defined as:-
the doing of an act which a reasonably prudent person would not
do, or the failure to do something which a reasonably prudent
person would do, actuated by those considerations which ordinarily
regulate the conduct of humen sffairs. It is the fallure to use
ordinary care in the management of one's property or person. . .
[1 Celifornis Jury Instructions Civil (BAJI) No. 101 (Revised) (llth
rev. ed. 1956, cum. supp. 1967).]
and that "gross negligence” has been variously defined in Californis
as:
"the want of slight diligence"”, as "en entire failure to exercise
care, or the exercise of so slight s degree of care as to Justify
the belief that there was an indifference to the things and welfsre
of others", and as "that want of care which would raise a presump-
tion of the conscious indifference to consequences". [Krause v.
Rarity, 210 Cal. 6hh, 655, 293 Pac. 62, 66 (1930)}.]
and that "willful misconduct” is defined as:
intentional, wrongful conduct, done either with knowledge [which
mey be inferred] that serious injury . . . probably will result,
or with a wanton and reckless disregard of the possible results-~
[2 California Jury Instructions Civil{BAJI) No. 209-I (kth rev.
ed. 1956).1
and it seems to the staff at least that the trier of fact, perticularly
an unsophisticated jury, will in meny cases simply be unable to do
anything but attempt “"to do justice." (It goes practically without saying
that even the most inept will be able to get past the pleading stage, and

very, very faw cases will be subject to decision as a matter of law.)
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Te leave the law in such a posture, the staff believes would
be unsatisfactory. Far preferable would be the repeal of Sections
84l and B44.6. To do this would simply provide entity liability
to supplement existing employee ligbility. Insofar as entities
now make a practice of paying judgments rendered against their
employees, it might be suggested that such action, would not only
be scund in policy and principle, but also economically feasible
and practicable. 1If the Commission does not wish to initiate this
step, it seems the lesser of evils, would be to have the statute
as it presently appears, rather than incorporate the concepts of
willful nisconduct and gross negligence.

If the Commission does approve the draft statute 1t should slso
consider the issues whether s public employee's liability should be
limited to and coextensive with that of his employer and whether the
prisoner and mental patient sections should be made substantively
similar in this regard.

The remainder of the draft statute relating to prisoners merely
reflects policy decisions already made by the Commission and has
already been approved.

Mental Patients

The attached draft statute also includes provisions relating
to mental patients. This draft also has been revised and in its
present form mekes no significant change In existing law. It attempts
simply to clarify existing language and to eliminate inconsilstencies.

caused by the revision of the Welfare and Institutions Code.



However, here again the blanket entity immunity from liability
for injuries to meutal patients resulted from legislative change.
The Commission's recommendation in 1963 did not contain Section
854.8. But for considerations of expediency, it seems difficult
to rationalige public employee liability with public entity immunity.
With this in mind and inasmuch as these sections must be revised
anyway, the Commission may wish to consider {1} the possibility of
repealing the blanket immunity altogether; {2) requiring the entity
to indemnify its employees in any case where the employee was
acting within the scope of his employment and not guilty of "actual
fraud, corruption, or actual malice"; or (3} exceptions to the rule
of immunity, as for example, the exclusion of patients confined in
the state hospitals for the mentally retarded. To assist in making
these determinations, at the direction of the Commission, the staff
has invited Barbara Calais, Counsel of the Department of Mental
HBygiene, to attend our Jamuary meeting and present her views of the
existing statute and factors affecting potential changes in this
statute.

Respectfully submitted,

Jack I.Horton
Junior Counsel
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§ 844.6
Memorandum 69-11

EXHIBIT 1
Scotion 1. Secti n B4Y4.6 of the Goverrment Code. is armeniled
to read:
84h.6. (a) Notwithstanding any other provisions of aw
this part , except as provided in subdivigiona-{bjy-fe)y-and-¢d}

e€ this section and in Sections 81k, 814.2, 845.4, and 845.6 ,

a public entity is not liable for:

(1} An injury proximately caused by any prisoner.

(2) An injury to any prisoner.

(b) Nothing in this section affects the liability of a
public entity under Article 1 (commencing with Section 17000) of
Chapter 1 of Division 9 of the Vehicle Code.

(¢} Hothing in this section prevents a person, other than a
prisoner, from recovering from the public entity for an injury
resulting from the dangerous condition of public property under

Chapter 2 {commencing with Section 830) of this part.

{@) Fothing in this section affects the liability of &

public entity for injury proximately caused by the willfu]

misconduct or gross negligence of an employee of the public

entity and arising out of an act. or omission ocecurring within

the scope of his employement.




{a) (e) Hothing in this section exonerates a public
employee from liability for injury proximately caused by his
negligent or wrongful act or omission. The public entity may
but is not required to pay any judgment, compromise or settle-
ment, or may but is not reguired to indemnify any public
employee, in any case where the public entity is immune from
liability under this section; except that the public entity
shall pay, as provided in Article 4 {commencing with Section
825) of Chapter 1 of this part, any judgment on & claim ageinst

a public employee iiecenged-ir who 1s lawfully engaged in the

practice of one of the healing arts under Divisien-2-{ecommencing
with-Beetinn-560)-of-the-Business-and-Professiens-code any

law 6f this state for mslrractice arising from an act or

omission in the scope of his employment, and shall pay any
compromise or settlement of & claim or action based on such

malpractice to which the public entity has agreed.
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§ 8uy.6

Comment. Subdivision {a) of Section 84k.6 is amended to make
clear that the limited liability imposed by Section 845.4 (interference
with right of prisomer to seek Jjudicial review of legality of confine-
ment) and Section 845.6 (failure to summon medical care for prisoner
in need of immediate medical care) also constitute exceptione to the
general principle of nonliability embodied in Section 844.6. It has
been held that the liabllity imposed on a public entity by Section
8Y45.6 exists notwithstanding the broad immunity provided by Section
84L.6. Apelian v. County of Los Angeles, 266 Adv. Cal. App. 595, 72 Cal.

Rptr. ~ {1968); Hart v. County of Orange, 254 Cal. App.2d 302, 62 Cal.

Rpte. 73 (1967); Sanders v. County of Yuba, 247 Cal. App.2d T8, 55 Cal.

Rptr. 852 (1967). The reasoning that led the courts to so hcld would
indicate thet Section 845.4 aleo creates an exception to the immumity
granted by Section 844.6, but no case in point has been found.

The amendment to subdivision (a) is also designed to eliminate
uncertainty. As originally enacted, this subdivision appears to pre-
clude liability (except as provided in this section) elsewhere
provided by any law. Taken literally, this would impliedly repeal, at
least in some cases, Penal Code Sections L900-4906 (liability up to
$5,000 for erromeous conviction). Moreover, as a specific provision,
it might even be construed to prevail over the general language of
Government Code Sections 814 and 8ik.2, which preserve nonpecuniary
liability and liability based on Fontract and workmen's compensation.
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§ Bluk.6

Implied repeal of these liebility provisions, however, does not
appear to have been intended. The problem is solved by limiting
the "notwithstanding" clause to "this part" and expressly except-
ing Sections 814 and 814.2. The exception for subdivisions {b),
(c¢), and {d) has been deleted as unnecessary.

Subdivision (d) of Section 84L.6 imposes liability on 2
publiec entity for injury proximstely caused by the willful mis
conduct or gross negligence of an employee of the public entity
and arising out of an act or omission occuring within the scope
of his employment. Such liability will insure that an injured
party will be compensated in those cases covered by the section,
where previously the claimasnt was compelled te look to the fre-
guently uninsured and less than solvent employee for his recovery.
This subdivislon in nc way affects, however, the right of the
entity to seek indemnification from its employee where the
latter "acted or failed to act because of actual fraud, corrup-
tion or actual malice." See Government Code Section 825.6. The
concept of "willful misconduct” is, of course, a familiar one to
California courts and lawyers. See 2 California Jury Instructions
Civil (BAJI) (4th rev. ed. 1956). Similarly, the
term "gross negligence" and its counterpart--the failure to
exercise slight care--have a lengthy statutory history. See
Civil Code Section 1846; former Vehicle Code Section 141 3/h4,
added Cal. Stats. 1929, Ch. 787, § 1, p. 1580. See also Kastel v.

Stieber, 215 Cal. 37, 8 P.2d 474 (1932); Krause v. Rarity, 210

Cal. 6, 655, 293 Paec., 62, 66 {1930).
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§ 84h.6

The amendment to subdivision (e) expands the mandatory indemmifi-
cation requirement in malpractice cases to additlonal medical personnel
to whom the same raticnale applies. The secticon, as originally ensacted,
was unduly restrictive since 1f referred only to medical personnel
who were "1icensed" {thus excluding, under a possible narrow interpre-
tation, physicians and surgeons who are "certificated” rather than
licensed, as well as "registered" opticians, physical therspists, and
pharmacists) under the Business and Professions Code {thus excluding
other laws, such as the uncodified Osteopathic Act). In addition, the
insistenice on licensing precluded application of subdivision (e) to
medical personnel lawfully practicing without a California license.
B.g., Bus. & Prof. Code §§ 1626(c)(professors of dentistry), 2137.1
(temporary medical staff in state institution), 2147 (.medical students),

2147.5 (uncertified interns and reeidents).



§ 845.4

Sec.2,. Section 845.4 of the Government Code is amended
to read:

845.4, Neither a public entity nor a public employee
acting within the scope of hie employment is iimble for inter-
fering with the right of a prisoner to obtain a judicial deter-
mination or review of the legality of his confineiment; but a
public employee, and the public entity where the employee is
acting within the scope of his employment, 18 liable for injury
proximately caused by the employee’s intentional and unjustifiable
interference with such right, but no cause of action for such

“injury say-be-ecemmeneed chall be deemed to accrue until it has

first been determined that the confinement was illegal.

Comment. Section 845.4 ie amended to refer to thetime of the
accrual of the cause of action. This amendment clarifies the relation-
phip of thie section te the claim statute. As originally enacted, the
statute of limitations might have expired before illegality of the
imprisonment was determined--a determipation that mist be made before

the action may be commenced.



§ 845.6

Sec. 3, Section 845.6 of the Government Code is amended
to read:

845.6, Neither a public entity nor a public employee 1s
liable for in;ury proximately caused by the failure of the
employee to furnish or obtain medical care for a prisoner in his
custody; but, except as otheri:ise provided by Sections 855.8 and
856, a public employee, and the public entity where the employee
is acting within the scope of his employment, is lisble if the
employee knows Or has reason to know that the prisoner is in
need of immediate medical care and he falls to take reasonable
action to summeon such medical care. Nothing in this section exonerates
a public employee  3ddeceed-in who is lewfully ensagad 4n ;5132_
practice of one of the healing arte under Divisien-2-{eommeneing
with-Beetion-500)-of-she-Buniness-and-Prefescions-Code any law

of this state from liability for injury proximately caused by

maipractice or excnerates the public entity from iiabiiity-fer

injury--profimasely- cansed-by-sueh-malpraetiee 1ts obligation

to pay any judgment, compromise or settlement that it is

required to pay under subdivision (d) of Section 8ih.6 .

Comment. Section 845.6 is amended to expand the group of

public employees who are referred to aa potentislly liable for

medical malpractice to include all types of medical personnel, not

merely those who are "licensed" under the Business epd-

Professions Code. This conforms Section 845.6 to amended Section

844.6. The amendment alsc clarifies the relationship of Section 845.6

and subdivision (d) of Section 844.6.
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§ 846

Sec. 4. Section 846 of the Govermment Code is amended
to read:

846. Neither a public entity nor a public employee is
liable for injury caused by the failure to make anh arrest
or by the failure to retain an arrested person in custody.

"Feilure to retain" includes, but is not limited to, the

escape or attempted escape of an arrested person and the

release of an arrested person from custody.

Comment. Section 846 is amended to add the second sentence
which codifies existing law and makee clear that "failure to
_ retain” ineludes not only discretionary release of an arrested
person but also negligent failure to retain an arrested person

in custody. See Ne Casek v. City of los Angeles, 233 Cal. App.2d

131, 43 Cal. Rptr. 294 (1965)(city not liable to pedestrian

injured by escaping arrestee).



§ 8sh.2

Sec. 5. Section 854.2 of the Government Code is
amended to read:
854.2 As used in this chapter, "mental institution"’

means Any faeiliiy-fer-ihe-eare-sy-treatment-of-persens

eempitied-for-mental-illness-or-addiesion state hospital for

the care and treatment of the mentally disordered or the men-

tally retarded, the California Rehabilitation Center referred

to in Seetion 3300 of the Welfare and Institutlons Code, or

any county psychiatric hospital .

Comment. Section 854.2 is amended to specify more precisely
the institutions that are embraced within the definition. For-
merly, the definition included only facilities “"for the care or
treatment of pefsons committed for mental iliness or addiction.”
The amendment makes clear that the designated institutions are
"mental institutions" even though they are used primarily for
persons voluntarily admitted or involuntarily detained (but not
"coﬁmitted") for observation and diagonosis or for treatment.

See, e:g., Welf. & Inst. Code §§ 703 (90-day court-ordered
observation and treatment of minors appearing to be mentally 11l1),
T05 (temrorary holding of minor in psychopathic ward pending hear-
ing), 5206 {court ordered evaluation for mentally disordered
persons), 5304 (90-day court-ordered involuntary treatment of
imminently dangerous persons), 6512 (detention of mentally retarded
Juvenile pending committment hearings).

Section 7200 of the Welfare and Imstitutions Code lists the
state hospitals for the care and treatment of the mentally dis-
ordered and Section 7500 of the Welfare and Institutions Code lists

the state hospltals for the care and treatment of the menﬁally

280



§ 854.2

retarded.

The prinecipal purpose of the California Rehabilitiation
Center, establlshed by Section 3300 of the Welfare and Institu-
tions Code, 1s "the receiving, control, confinement, employment,
education, treatment and rehabilitation of persons under the
custody of the Department of Corrections or any agency thereof
who are sddicted to the use of narcotics or are in Irminent
danger of becoming so addicted.” Welf. & Inst. Code § 3301.

"County psychiatric hospital" is defined in Section 854.3

of the Government Code. 3See also Goff v. County of Los Angeles,

254 Cal. App.2d 45, 61 Cal. Rptr. 840 (1967)(county psychiatric

unit of county hospital as "mental institution").
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§ 854.3

Sec. & Section 854.3 is added to the Goveroment Code,
to read:

854.3. As used in this chapter, "county psychiatric
hospital" means the hospital, ward, or facllity provided
by the county pursvant to the provisions of Section 7100 of

the Welfare and Imstitutione Code.

Comment. The term "county peychiatric hospital" is defined
to include the county facilities for the detention, care, and
treatment of peresons who are or are alleged to be mentally
disordered or mentally retarded., See Welf. & Inst. Code
§ 7100. The definition takes the same form as in other statutes.

See, e.g., Welf. & Inst. Code §§ 6003, 7101.



§ 8sk.4

Sec. 7. Section 854.4 of the Government Code is
amended to read:

85h.4. As used in thie chapter, "mental illness or
addiction" means meniai-illressy-Eenial-disorder-berdexing
on-pertati-illinessy-gental-defiecicney;-epilepsyy-habit- forning
dyug-nddi¢tiony-pareotie-drug-addietiony -dipserania-ox
tnebrietys-seMai-peyehopathyy-exr-suek-mental-abrersaid sy
as-to-evidenee-utter-laek-of-pever-io-copirol-samuat-impulses

any mental or emotional condition, inciuding addiction, for

which a person may be detained, cared for, or treated in a

mental institution .

Comment. Section 854.4 is amended to eliminate the specific

listing of mental or emotiopmsl conditions for which a person could,

at the time the sectlon was enacted, be committed to a publie

medical facllity end to substitute general language that includes

all mental or emotional conditions for which a person may be volun-

tarily admitted or invcluntarily detained in a mental Institution.

See Section 854.2 (defining "mental institution).

Since enactment of Section 854.% in 1963, the Welfare and

Institutions Code has been revised to make a number of changes in

the categories of mental illness previcusly specified in this

section. The amendment eliminates the inconsistency between Sec-

tion 854.4 and the revised provisions of the Welfare and Institu-

tione Code relating to mental illness and minimizes, if not

eliminates, the poseibility that future revisions of those provisicos

will create a similar inconsistency.
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§ 854.8

Sec. 8. Section 854.8 of the Govermment Code is amended
to read:

854.8. (a) Notwithstanding any other provision of
2aw this part , except as provided in subdivieiers-({bJy-feJ

apd-{d)-ef this section and in Sections 814, 814.2, 855,and

855.2 , a public entity is not liable for :-{i)-Am an injury
proximately caused by , REy-persen-eemm:tited-or-admitied-to-a
mental-institution.--£2)--An-injury-te-any-percon-conmitied

er-admisted-£6 or to, an inmate of a mental institution.

() WNothing in this eection affects the liability of
a public entity under Article 1 (commencing with Section
17000) of Chapter 1 of Division § of the Vehicle Code.

(c) Nothing in this secticn prevents a person, other

than a-pereon-eompmiited-or-admisted-$5 an inmate of a mental

institutucn, from recovering from the public entity for an
injury resulting from the dangerocus condition of public
property under Chapter 2 (commencing with Section 830} of this
part.

(d) HNothing in this section exonerates a public employee
from liability for injury proximately caused by his negligent
or wrongful act or omission. The public entity may but is
not required to pay any Jjudgment, compromise or settlement,
or may tut is not required to indemnify any publiec employee,
in any case where the public entity is immune from liability
under this section; except that the public entity shall pay,

as provided in Article 4 {commencing with Section 825) of
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§ 854.8

Chapter 1 of this part, any judgment based on a claim against

& public employee 1ieemsed-inm who 1s lawfully engaged in the

practice of one of the healing arts under Pivision-2-{commene-
ing-with-Beetion-500J-0f-she-Business-anrd-Professions-Lede

any law of this state for melpractice arising from an act or

omission in the scope of his employment, and shall pay any
compromise or settliement of a claim or action based on such

malpractice to which the public entity has agreed.

Commnent. The changes in subdivision {d) and in the intro-
ductory portion of subdivision (a) of Section 854.8 parallel the
gimilar amendments to Section 844.6 and are explained in the Com-
ment to that section. Subdivision {a) is further amended to clarify
the scope of the immunity. The term "inmate” is used in place of
"gny person committed or admitted," thus making clear that the

immanity does not cover outpatients.

-1k~



§ 855.2

Sec. 9. Section 855.2 of the Govermment Code is
amended to read:

855.2. Neither a public entity nor a public employee
acting within the scope of his employment is lisdble for
Interfering with the right of an inmate of a medical facility
operated or mainteined by a public entity to obtain a Judieisl
determination or review of the legality of his confinement;
but a public employee, and the public entity where the employee
is acting within the scope of his employment, is liable for
injury proximately caused by the employee's intentional and
unjustifiable interference with such right, but no cause of

action for such injury may-be«eormeneed shall be deemed to

accrue until it has first been determined that the confinement

wvas illegal.

Comment. The amendment to Section 855.2 is similar to that

made to Section 845.4. See the Comment to Section 845.4.
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§ 856

Sec.3p. Section 856 of the Government Code is amended
to read:

856. (a) Neithef a public entity nor a public employee
acting within the scope of his employment is liable for any
injury resulting from determining in accordance with apy appli-
cable ensctment:

(1) whether to confine a person for mental illness or
addiction.

{2) The terms and conditions of confinement for mental
illness or addiction im-a-medieal-fuaeilisy-operated-or-naintained
by-a-publie-entidy .

(3) Whether to parole , grant a leeve of absence to, or

release a person #rem-eenfinemens confined for mental illness
or addiction in-s-medieal-faeilisy-operated-or-maintained-by-a
publie-entdsy .

| (b) A public employee is not liable for carrylang out with
due care a determination described in subdivision (a).

(¢) HNothing in this section excnerates a public employee
from liability fbr injury proximately caused by his negligent
or wrongful act or omission in carrying out or felling to carry
out:

(1)} A determination to confine or not to confine a person
for mental illness or addiction.

(2) The terms or conditions of confinement of a person for
mental 1llness or addiction im-a-medieal-faeiiity-operated-ovw

matntadzed-hy-a-publie-eatisy .
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§ 856

(3) A determination to parcle , grant a leave of absence

to, or release a person frem-eonfimement confined for mental
illness or addiction ir-a-medieal-faeility-eperaied-or-mainsained
by-a-publie-entisy .

(d) As used in this section, "confine" includes admit,

commit, place, detain, and hold in custody.

Comment. Section 856 is amended to make reference to "leave of
abpence" since the Welfare and Institutions Code appears to conslder
such leaves equlvalent to paroles. See Welf. & Inst. Code § T7351.
Subdivision (&) has been added to clarify application of this section
to all cases within its rationale. The phrase "in a medical facllity
operated or maintained by & public entity," which appeared four times
in the section, has been deleted because, to the extent that this
phrase had eany substantive effect, it resulted in an undesirasble

limitation on the immunity provided by Section 856,
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§ B56.2

Bec. 11. Sections 856.2 of the Covernment Code is
amended to read:

856.2. Neither a public entity nor a public employee
is liable for an injury caused by or to an escaping or escaped
person who has been eemmiiied confined for mental illness or

addiction. [Nothing in this section exonerates & public employee

from liability if he acted or failed to act because of actual

fraud, corruption, or actual malice.

Comment. The amendment of Sectlon 856.2--by insertion of the
words, “or to"--makes it clear that injuries sustained by escapling
or escaped mental patlents are not a basis of liability. Other
Juriedictions have recognized that, when a mental patient escapes
as a result of negligent or wrongful scte or omissions of custodial
employees, injuries sustained by the escapee as & result of his
inability due to mental deflclency or illness to cope with ordinary
risks encountered, may be & basis of state liability. See, g.g.,

Callshan v, State of FNew York, 179 Misc. 781, 40 N,Y.S8.2d 109 (Ct. Cl.

1943), aff'd 266 App. Div. 1054, 46 N.Y.S.2d 204 {1943)(frostbite

sustained by escaped mental patient); White v. United States, 317

F.2d 13 {4th Cir. 1963)(escaped mental patient killed by train).

The immunity provided by Section 856.2 makes certain that California

will not follow these cases. Although there is a substantiel overlap

in the immunity provided by Section 856.2 and the broad immunity

provided by Section 854.8, Section 856.2 covers patients in the state

hospitals for the mentally retarded while Section 854.8 does not.
Formerly, Section 856.2 covered only persons who had been "committed”

for mental illneas or sddiction. The substitution of "confined" for
-18-.
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"comnitted" mekes clear that the immunity covers all perscns who are
confined for mental illness or addiction, whether or not they are
"ecommitted,"

The second sentence has heen added so that & public employee who,
for example, maliciously injures an escaped mental patient cannot
avold liabllity. Thies addition is required since the immunity has been
extended to include injuries caused to en escaping or escaped mental
patient. The sentence adopts.language used in other provisions of the
Governmental Liability Act. See, e.g., Section 995.2 (grounds for

refusal to provide for defense of actlon ageinst public employee).
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