12/9/68

Memorandum 69-17
Subject: Agenda Toplcs
There are several mattere relating to the topics on the Commission's

agendn that the steff wishes to present for your consideration.

Study on Condemnation Iaw and Procedure.

After the last meeting, the California State Chamber of Commerce
sent us & copy of the Chamber's "Policy Statement on Government Acquisi-
tion of Private Property.” A representative of the Chamber called to
indicate the interest of the Chamber in our study on condemmation law
and procedure and to encourage us in our efforts to piepare a comprehen-
sive revision of the law in this area. He recognized that, becsuse of its
couplex, eontroversisl nsture, -the .subject will require study for & number
of years before a comprehensive statute can be recomenderi to the
Legislature, We suggest that you read the "Policy Statement" whieﬁ is
reproduced on the attached yellow pages. You will note that reference
is made to the Iaw Revision Commiseion in the Policy Statement.

This also seems to be an appropriate time to bring to your attention
a letter we received last summer from Roy A. Gustafson, former Ghsh‘msn of
the Cammission who was recently appointed to the Superior Court by
Governor Reagan. This letter is reproduced. as Exhibit II. Mr.
Gustafson states that the law relating to condemmation end inverse conden-
natiocn Yis in a hopeless mess and one can find just about any statement
for which bhe 1s looking if he reads enough cages. And it is certainly
true that both the decielonael and the statutory law heavily favor the

condesmor.” He suggests that what is needed is "a massive project which
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gtarts from scratch" and further points ocut that eminent domain cases
are frequent in the courte. We suggest you read his letter. The
"comprehensive study” approach he suggests is the one that we are
following. The difficulty with a project which does more than "patch
up the law here and there" (to use the phrase of Mr. Custafson} is
that it requires a massive effort that takes {ime. However, we are
fairly confident that the next mejor study in the condemmation area--
the right to take-~will be ready for Commission consideration at the

February 1969 meeting.

Arbltration of Small Claims

Attached as Exhibit I are letters sent to us by the counsel for
the Assembly Judiglary Committee describing a poesible toplc for Com-
migaion study. Ewamination of the letters gives me the impression
that the Aseembly Judlciary Committee 1s not particularly interested
in this topic. (When the Committee is interested in the Commission's
studying a topic, ibe Committee ordinarily wakes that fact clear.)

The sugsested topic is’ compuisory arbitration of sxall claims. .
The suggestion is that e study be made of a statute enscted in Pepnsylvania
in 1952 with & view to possible adoption of similar legislation in
California.

The Pennsylvania legislation permits the court of common pleas in
each county to provide by rule of court for compulsory arbitration in
cases involving no more than $2,000 ($3,000 in Philadelphia by a 1968
amerdgent) in claimed dameges. Actions involving title to real estate
are not included. A survey made in 1961 indicated that approximately 51 of

the 67 courts of comuon pleas had adopted the arbitration rule. In
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addition, the Municipal Court of Philadelphia and the County Court of
Allegheny County (Pittsburgh) had alsoc adopted the system.

Under the statute, each claim is heard by a panel of three arbi-
trators who sre members of the bar in the Judicial district. They are
eppointed by a county clerk (the prothonotary) from a list of consent-
ing attorneys, within 10 days after the case ig at issue. Fees ranging
from $10 to $50 per case (as of 1961) for each arbitrator have been set
by the courte and are paid by the county. Hearings generally take place
within a few weeks after appointment and awards are to be filed within
20 days of hearing. The day, hour, and place of meeting . of the
arbiltrators are fixed by agreement of the parties or, on their fallure
to agree, by the prothonotary. Commonly, hearings are held in the
offices of the chairman of the arbitration board, but the practice seems
to vary from county to county. In certain counties, local rules of
court direct that arbitrators follow the "established” rules of evidence;
in others, that they give them liberal construction; the rules of
s8till other counties are silent on the subject. No record need be kept
of the proceedings.

The arbitration award, arrived at by majority vote, has the effect
of a final judgment. Either party has & right of “appesl" as a matter
of course--meaning that the appellant has a right to a trial de novo in
court. FHowever, the right to appeal 1s contingent upon the appellant's
repaying to the county the cost of the arbitration proceedings, not to
exceed 50 percent of the amount in controversy. This payment is not a

recoverable item of costs even if the appealing party prevails,



Although the juriediction of the small claims court in California
is only $300, it serves the same purpose and at far less expense to the
parties than the Permsylvania procedure. However, the plaintiff deter-
mines whether the action is to be brought in the small claims court; the
defendant has no right to remove an actlion brought in municipal court to
the swall claims court. Hence, the defendant does not have the benefit
of a procedure that permits him to aveoid the cost of defending a small
elaim in municipal court. The Pennsylvania procedure, on the other hand,
is compulsory--the claim must be submitted to arbitration; neither party
hes a right to a court trial until the arbitretion is completed and the
right to a court trial thereafter is contingent on paying the arbltrators?
fees without any right to recover those fees even 1If the appellant prevails.

We do not know whether the Pemnsylvania procedure would be constitu-
tional in California ss against an objection that it deprives both the
defendant and the plaintiff of the right to a jury trial. We have not
investigated this problem.

The Pennsylvenia procedure has been justified as a means of eliminat-
ing court congestion, not as a means of reducing the defendant's costs.
In fact, arbltration is not necessarily an inexpensive procedure. If
there 1s any merit to Mr. Park's suggestion that a procedure is needed
to protect defendanis agalnst the cost of having to defend against smsll
claims in a "court" procedure, the staff wonders if it might not be more
likely that a procedure could be devised to permit the defendant to have a
small case heard in the small claims court even though the plaintiff has
brought the case in municipal court. Of course, the defendant can defend

a small clajim in & "court” caee in pro per and aveid the expense of an
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attorney. Also, in this connection, see the California Iaw Review Note
on the Small Claims Court (attached).

We have attempted merely to cutline the nature of the suggested topic
80 thet the Commission may determine whether it wishes the staff to investi-
gate the topic more completely. What disposition does the Commission wish

to make of the suggested topic?

Small Claims Court law

Resolution Chapter 202 of the Statutes of 1957 authorizes the Com-
mission to make a study whether the Small Claime Court Iaw should be
revised. The statement as to the reason this topic was authorized for
study, taken from the Law Revision Commission's 1957 Anmual Report, is
reproduced as Exhibit III (attached).

The Commission should determine whether it wishes to undertake a
study of this topic or tc drop it from the Commissicon’s agenda. The
Legislature, each seseion, considers bills proposing various changes in
small claims court procedure but such bills usually fall to be enacted.

A bill to ralse the jurisdictional doliar limilt for small claims courts
is considered each session and the trend is to graduslly increase that
limit. In connection with the action the Commission might take on this
topic, the Commission may find the article from 52 California Iaw Review
876 (1964 )}{copy attached) of interest. What action does the Commission
wish to teke with respect to this topic? If the toplc is to be contimued
on our agenda, the Commission mey wish to obtain a research consultant
since the topic has been on our agende for approximately 10 years without

any action by the Commission.



Additional Topics

At the October 1968 meeting, the Commission considered 31 topics
that had been suggested for study, primarily as a result of our request
to lew reviews and members of law faculties for suggested topics. The
staff had recommended that 5 of the 31 topics appeared to merit Commis-
sion study, and the Commission determined to reguest authority to study
three of the topies.

The staff believes that 1t would be desirable to have a few more
relatively narrow topics for study. The topics that remain on ocur agends
that are suitable for study in the future are almost all of substantial
magnitude. BSee Exhibit IV attached. If the Commission asgrees, what
procedure does it wish to follow in obtalning suggestions for new topics?

Respectfully sulmitted,

John H. DeMoully
Executive Secretary
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TO: John DeMoully

FROM: Jim Reed

Hera is some maggested
legislation which might bhe of
interest to you., The correspondence
is self~explanatory.

i ———

Hovembe; 25, 1948

Mr. Donald S. Park

Don Park Associstes

14615 San Esteban Drive

La Mirado, California 90638

Dear Mr. Park:

In discussions with the office of Assemblyman Gonsalves, I find
that the Committee has been negligent in informing you of steps taken
on a letiter you wrote to Mr. Gonsalves during the last legislstive ses-
sion. The letter contained suggestions regarding the arbitration of
certain types of contracts, and you offered to assist in any atudy which
might be undertsken.

Following normal procedure Mr. Gonsalves referred your letter to
this Committee for eppropriate sction. We, in turn, asked the Law Revision
Camission to lock at your suggesticn end, if sppropriate, use its research
facilities and draft legislation., That Comnmission was established by the
Legislature for that very purpose; hence, there is no need for outside con-
tact help to aid in the study.

It was my impression that we had informed you of these steps, but our
f£iles contain no records to support that belief. So I apologize for any
inconvenience we may have causzed you, Please feel free to contact me at
anytime if I can provide additiopel informatiocnm. .

Sincerely yours,

WILLIAM T. BAGLEY -

WIB:ar
¢c: Honorable Joe Gonsalves



DON FARK ASSOCIATES

14615 San Esteban Drive Computer Consultants
La Mirada, California 90638

Telephone 521-7559

April 12, 1968

Mr. Joseph Gonhsalves
Aasemblyman

State House
Sacremento, Califcornis

Dear Mr. Gonsalves:

J attend evening school at the School of Law of Loyola University
and have entered an essay contest supported by the American Arbitration
Association, During my research, I discovered a set of laws which have
been enacted in Pennsylvania and New York and which, I believe, would be
worthy of the consideraticn of the California assembly. These laws deal
with the arbitration of claims where the injury or damage does not exceed
cne thousand dollars. The procedure which seems to have been adcpted by
Pennsylvania and New York is this. Each court of the state which would
have jurisdiction over such claims is given the option of adopting or not
adopting the legislation, but once adopted the legislation becomes binding
upon the court. If an adopting court is confronted by such a claim, it
must determine whether there are any issues of law which must be decided
by that court. If there are no significant issues of law, the court will
then appoint an arbitration board with duties to resclve the problem. Once
the board has made its decision, it will preasent the resolution to the court
which 18 bound to adopt it. In Pennsylvania, the board is composed of law-
yers who have agreed to serve as arbitrators. No records of the arbitration
are maintained, but the proceedings are coptrolled by the arbitration law
of the state.

The article which I read {Trial by lawyer: ccupulsory arbitration of
small claims in Pennsylvania, Rosenberg, M., and Schubin, M., 74% Harvard
Law Review 448 (1961)}) was oriented toward the problem of court congestion,
but the characteristic of the plan which intrigued me was the opportunity
that the plan presented for social justice. Since arbitration does not
concern itself with the strict formalities of contract law but rather looks
tc fair exchange and value, such & plan could go directly to the heart cof a
bargain and resclve the problems with this in mind.

How severe the prcoblem of oppressive contracts is, I don't know., I
do know that when CBS presented a documentary dealing with the experience
of the poor with the law, they saw fit to include 2 szegment which dealt with
an agreement that a poor woman made with a furniture dealer in which she
agreed to pay $300.00 for a sofa, plus carrying charges, plus various types
of insurance until her debt exceeded $1000.00. The story went that within
three months a spring had punched itself through the upholstery. Either in
that same program or someplace else, I have heard that when Negroes riot, one
of the first cbjects of their attention are the credit files of stores. It
does seem to me that the legislature should attempt to correct the kind of



oppression of the poor that is imnate in the contracts foisted upon poor and
ignorant people. I think that the Pennsylvania plan is well adapted to the
correction of such practices. (I would suspect that the fact that the plan

is used in Philadelphia and New York City is related to the fact that there were
no riots in those cities when Dr. King was murdered.)

As 1 see the Pennsylvania plan, the principal beneficiary would be the
poor. DBut, I think that all of us would be the final beneficiaries. As the
authors of the Harvard law Review article indicate, there would be a lessening
of court congesticn which mist mean that there would be less likelfhood that
litigants would surrender thelr wvalid rights because of the duress that delay
imposes &and which should mean that there would be a reduction in the pressure
that long calendars must exert on judges. I assume that most of the people
who enter intc these unfair contracts are either welfare recipients or are in
such clircumstances that they could be forced into welfare If they suffered any
amount of monetary pressure. If the Pennsylvania plan operatés as I be-
lieve that it does and would force corntractors to surrender unwarranted
charges, 1t seems to me that the money that these people do have could be
put to more bemeflcial use by these people than the support of gougers. In-
sofar as welfare money 1s concerned, I understand the "welfare" concept is
a8 pump priming concept oriented toward the stimulation of business rather
than a dole concept. It would seem that the gougers would be getting more
than thelir share of pump priming and placing more than their share of stress
upon the system. At the same time, they would be the ones who were in-
suring the continuance of the welfare system by increasing the likelihood that
the present reciplents could not overcome their present adversity. I would
hope that this srgument would sppeal to the true conservative, who recog-
nizes that there are problems to0 be solved even though he does not agree
with the mapner in which solutions are presently sought, even though it would
have no effect on the reactionary, who doesn't belleve thet there is a problem
but simply an attack upon his status.

I like the Penmnsylvania small claims plan. I hope that you do too.
Perhaps scme similar legislation can be generated California.

What follows is personal in its nature. If what I suggest seems
worthwhile to you and some of your colleagues, I am sure that it would re-
quire preliminary study. I would like to take part in it {commercially).

I don't understand how grants of study are solicited or authorized but I am
sure that the legislature doces have power tc make these types of contracts.
If possible, I would like to qualify myself for a grant for the study of the
uge of arbitration in settling small claims and the collection of material
related to the subject. If this can be done, I would appreciate it if you
would glve me the guidance necessary so that I might make a proper appli-
cation.

Sincerely,

/s/ Donald S. Park
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John H. DeMoully, Esa.
Executive Secretary
California Law Revision Commission

School of Law

Stanford, California

Dear John:

In your letter of February 14, 1967, you said

that the "Commission is now working on eminent domain
law with a view to preparing a comprehensive statute
on this subject and we are ziso studying the problems
involved in inverse condemnation together with wvarious
other assorted topics.,' For your information, I sent
you & copy of my brief in the case of Pierpont Ion,
Inc, v, The Stats of California in the Court of Appesl.

While the Couxrt of Appeai Opinicn was in my favor,
the Supreme Court granted a pearing and I am enclosing
a copy of my brief hefore the Supreme Court.

You will note that cn page 53 I comment about

a confusing statute which originated from the California
law Revision Commissgion. 1 am acutely embarrassed about
this because it went to the Legisiature by my own
signature as chailraman, '

i note that in hiz three articles on inverse

condemnation, Arve Van Alstyne at several places
criticizes the decisions of the courts on inverse

condemnation,

In the latest issue of the State BRar

Journai, a professor of law from the University of
Wyoming notes that the decisions are slanted in favor

of the condemner.

The fact is that the law in this

area is in 3 hopeless mess and one can find just about




John H. DeMoully, Esq.
August 12, 1968
Page Two

any statement for which he is looking if he reads
enough cases. And it &5 cercainly true that both the
decisional law and the statutory law heavily favor
the condemmer.

wher I was on the Commission, studies on eminent
domain had already begun. 1 had great wisgiviags about
approaching the matter on the basls that the existing
law was generally satisfactory and that it needed to
be patched up only here and there, Now I am convinced
that this was the wrong appreoach and that what is
needed is a massive project which starts from scxatch,

The frequency of eminent domain cases is
indicated by the fact that in Los Angeles County when
one appears for a trial seiting conference, he is
required to £ill out a form on which he designates
the nature of the case under the headings “personal
injury, eminent domain or other.”

Sincerely vours,

A
Sory
ROY A, §U%TA?SON

RAG:le
Enc.




Werorandum 69=17 EXIIBTE TIE

Topic Mo. 4 A study to determine whether the Smeall Claims Court Law
should be ravised.

In 1955 ithe commisvion reported to the Legislature *2 that it had
received communications from several Judges in verious parts of the
State relatiog to defects and gaps in the Small Claims Conrt Law
These suggestions concerned such matters as whether fees and mileage
may be charged in connaction with the servire of various papers,
whether witnessey may be subpoenaed and are entitled to fees and mile-
age, whether the monetary jurisdiction of the smail elaims courts should
be increased, whether sureties on appeal bonds should be regnired to
justify in all cases, and whether the plainti¥ should huve the right to
appeal from an adverse judgment. The commission stated that the num-
ber and variety of these commumications suggested that the Smaill
Claims Court Law merited study.

The 1955 Session of the Legislature declined to authorm the com-

~ mission to study the Small Claims Court Liaw at that {ime. No com-
prehensive study of the Small Claims Court Law has since been made.

Meanwhile, the ecommission has received communications making addi-
tional suggestions for revision of the Small Claims Court Law: eg.,
that the sma!l claims court should be empowered to set aside the judg-
ment and reopen the case when it is just to do so; that the plaintiff
shiould be permitied to appeal when the defendant prevails on a coun-
terclaim ; and that the swall ¢laims form should be amended to (1)
advise the defendant that he has a right to counterciaim and that fail-
nre to do s¢ on a claim arisine our of the same transaction will bar
kis right to sue on the elaim later and (2) reguire a statement as to
where the act ceenrred in & negligence case.

This continned interest in revision of the Mmall Claims Court Law
has induced the commission again fo regusst authority to make a study
of it . ‘ i .

i3 1985 RET. CALIY. LaAw Rlsv Cowa’™s 5.
@Oz, Coog O, Proc. £ 1 1’?



Memorandum 69-17
EXEIBIT IV
STUDIES ON CURRENT AGENDA

Topics Under Active Consideration

36 - Condemnation
21) Possession Prior to Judgment
2) The Right to Take
(3) Compensation
(4) Apportiomment of the Award
(5) Procedural Aspects
(6) Comprehensive Statute
hi . Fictitious Business Name Statute
47 - Contracts in Writing (CC § 1698)
52 - Soverelgn Immunity
60 - Representation as to Credit (CCP § 1974)
63 - Evidence Code
65 - Inverse Condemnation
TO - Arbitretion

Topiecs Continued on Agenda for Further Study

Recommendations submitted and enacted

26 - Escheat

42 - Rights of Good Faith Improver

53 - Personal Injury Damages

55 - Additur and Remittitur

62 - Vehicle Code Section 17150 and Related Statutes
66 = Guasi-Community Property

67 - Unincorporated Assoclations

Recormendations to be submitted in 1969
45 - Mutuality re Specific Performance
50 - ILeases of Real Property
69 - Powers of Appointment
Recommendations submitted but not enacted

12 ~ Taking Instructions to Jury Room

Other Toplcs Authorized for Study

23 - Confirmation-~Partition Sales

30 - Custody Jurisdiction

39 - Attachment, Garnmishment, Execution
41 - small Claims Court Iaw

59 « Service by Publication

Topic to Be Dropped in 1969

49 - Rights of Unlicensed Contractor




THE CALIFORNIA SMALL CLAIMS COURT

For ordinary causes, our contentious system has great merit as a
means of getting the truth, But it is a denial of justice in sm:all
canses to drive litigants to employ lawyers, and it is a shame to drive
them to legal aid societies to get as & charity what the state should

ive as a right. -
¥ e Rescoe Poundt

More than balf of all civil cases filed in municipal and justice courts
in California are small claims cases.® Nevertheless, little has been written
concerning the nature and operation of the small ¢laims court.® There has *
been almost no empirical research directed at determining the types of

- cases filed, the nature-of the plaintiffs and defendants, the amounts of the

judgments rendered, the number of defaults, the average time to trial,
the costs involved, and other pertinent information. It is surprising that
so little is known about the workings of a judicial mechanism which ac-
counts for a substantial number of trial cases in California’s lowest
courts.* Evaluation of the utility and efficiency of the small claims court
and determination of whether the original goals of the small claims
movement® are being achieved are impossible without current data on the
functioning of the court.?

The small claims movement began in England in 1605.7 The estab-
lishment of small claims courts was intended to provide speedy, inex-

2 Pound, The Administration of Justice in the Moders Cily, 26 an L. Rev. 307, 312
{1913},

2 The annual report of the Judicial Council of Califernia for 1951-83 shom ihat S5.7%
of the $89,378 civil cases filed in muonicipal and justice courts wers small chims ases.
Small claims cases compriscd 2 greater percentage of justics court ovil cases (76,513 of
95,930, or 79.7% of the cases filed) than of municipal court civil cases (251,778 of 493,448,
or 51% of the cases filed). Small claims represented 75% of the total non-parking flings
(civil end criminal) of the municipal and justice courts. See Juptciar CouNciL or CARI~
FoRXM, NIKETEEXTH BESNML REPORT 10 ToE GOVERNOR AND THE LYCISTAYORE 156-66
(1963).

3 An excellent bibliography of the pre-1940 material an the smalt claims conrts Is con-
tained in Northrop, Smell Claims Courts and Concilistion Tribunels, 3 Law Lanary J. 39
{1940). For = list of morc recent published material, see Lovmsesr & Hw.m, CasEs AND
Marerians o Preaome swp Procenors 151 (1962).

+ The dearth of material might be attributable 1o a lack of genen] mterﬁt in the work-
ings of such Yow level courts; in addition, attorneys may be lets interested in the small
claims courts because they are barred from such proceedings in Californa, slthough this
fact would scem o warrant periodic: scrutiny of the small claims mechkanism; Soally, the
procedural xnd administrative problems of higher Jevel courts may simply hawe preempted

the interests of ressarchers in the field of judicial adminisiration,

5 See text accompanying notes 8-10 infra,

90t perticular significance is the fact that the great bulk of the materizl available on
the small claims courts dates from the perfod 1913-1940; very Httle materisl has been pub-
lisbed since 1930. See the bibBographic reflerences cited in note 3, supra.

T8 Mmure Boox 1t {Special fssue, Jan, 1962).
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SMALL CLAIMS 877

pensive, and informal disposition of small actions through simple pro-
ceedings conducted with an eye toward compromise and conciliation.®
‘The court was to be designed particularly to help the “poor” litigant.*
An informal court procedure was thought to reduce expense and delay
“in cases involving small amounts and often no real issue of law.”™
Further, it was believed that by securing justice to ordinary citizens in
small cases, the integrity of our judicial system would be meaningfully
demonstrated.!t _

‘The small claims movement led to the statuiory creation of a small -
debt court in Londen in 1606, In 1846, the new county courts were
created in England to provide speedy and informal disposition of small
causes.’® The first American small claims court was established in Cleve-
land in 1913, in response to criticism of the judicial system typified by the
quoted statement of Dean Pound; the court was called the “conciliation
branch” of the municipal court.™ In 1920, Massachusetts became the
first state to pass a state-wide act of general application to small ¢laims
actions.’ California passed a similar statute in 19211

This Comment will review briefly the California procedure for smatll
claims actions, present the methodology and results of an empirical study
of the Oakland-Piedmont-Emeryville small claims court, and draw con-
clusions and make suggestions for reform based upen an éxamination of
the procedural requirements and the results of the study. The discussien
proceeds upon the premise that the historical goals of the small claims

4 5¢e Sanderson v, Nelmann, 17 Cal. 22 563, 110 P.2d 1025 (1941); Satrrm, JUSTICE AND
e Poog 52-3 {1940); Scott, Small Causes gnd Poor Litigants, 9 AB.AJ. 457 {1923},

# Scott, supro note 8.
. 18 TnsrrTUTE OF JUDICTAL AnMIvistaarion, Saact Cranes Covers v e UNatep States
1 {1955}, ‘The quoled phrase may pot Le valid insofar as it impliss that small caims usually
invelve uncomplicated matters of law. No correlation between jurisdictional amoant and
case comylexity has been sstablished. *It is superfically said that . . . Jarger <laims . . . are
mors complicaled. Every lawyer knows that in confract and debt actions the size of the
claim has Hede relation to the complexty of the issues or the dificulty of the proof.” Smith,
op. cit. supra note 8, at 55, It has been stated that the average small claim is likely to be
more complex than the average non-small ddaims case, Speech by Judge Swan of the Benica
{California) Justice Court to the Semidnar in Court Administration, Boalt Hall, University |
of Califorcia, Berkeley, November 10, 1963, It would seem that the intention in treating
smal claims courts was lo siminate cases under a specified dollar amount from the dackets
of the formal couris, irrespective of case complexity.

11 Smith, supra note 8, at 232-53,

12 Comment, 34 Corvna. L. Rev, 932, 933 n.7 (1234},

131 Howpswonrd, Hisroxy or Ewxciise Law 188, 190-91 {1927). See alo Smith, op.
¢l suprs note & nt 42, 52« $3 {1940,

U Northrop, Swall Claiwms Courts and Concilistion Tribunols: A Bipliography, 33 I.m
L. J. 5% (1940).

" 35MMass, Stat. 1926, ch. 553, § 1 {now Mass. Awyw, Laws ch 218, § 21 {1953)).
16 Smith, Small Cloims Procedure is Succeeding, 8 J. Awr. Jun. Soc'y 247 (1924).

1
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movement are foday’s goals. Consideration of whether the original goals

. ougit to be replaced by others is beyond the scope of this Comment.

I

PROCEDURE

The small claims court is not a separate and independent judicial
tribunal existing apart from the other California courts; it is an adjunct
of all municipal and justice courts of the state and is “in 4he nature of a
special procedure™” employed to adjudicate claims small in amount. All
justice court judges sit as small claims judges, and any municipal court

- judge may do 50."® Generally, the court specifies particular days or times

during the week for the hearing of small claims matters.®

Corporations as well as natural persons may appear as plaintiffs in
California small claims actions;® this is contrary to the practice of a
number of states which restrict small claims plaintiffs to natural
persons® Assignees of claims are prohibited from filing or prosecuting
small claims** The California courls have interpreted this prohibition
broadly, refusing to resirict the proscription to assignees for collection -
or for purposes of suit.*® Although the purpose of forbidding suits by
assignees is to prevent the use of the court as a collection agency, Cali-
fornia places no limit upon the extent to which a particular plaintiff may
use the court.

Litigants in small claims actions may not be represented by at-
torneys.”® Two reasons underlie this prohibition: the parties’ costs of
litigation are minimized and procedure is simplified.® In Prudeniial In-

1% g Mvure Book 4 (Special Yssue, Aug. 1362},

18 Cat. Coor Civ. Proc. § 117,

39 Interview with Mr. J. R. McCloskey, Clerk of the Municipal Court, Oakland-Pied-
mont-Emeryville Judicial District, October 9, 1563,

80 Prudentizl Ins. Co. v. Small Claims Court, 76 Cal, App. 2d 379, 173 P.2d 38 {1946).

51 8ee, ¢, NY.C, Crv. C1. Acy art. 1B, § 1800 (1962), banning corporations, partner-
ships, or associations fram the court.

22 Caz., Cope Crv. Proc. § 113(F),

33 8e2 Merchants Serv. Co. v. Stmall Claims Court, 35 Cal. 2d 109,-216 P.2d 346 {1950).
It &s permissible in California, however, to assign & right afier it bas been reduced to judg- .
ment, 28 Ovs, Car, Arr'y Gex. 359 (1956).

34 Although Minnesota bad such 4 provision et one tme, see Minn. Laws 1929, ch, 242,
§ 3, discussed in Comment, 4 Stax, L. Rev, 237, 242 (1952), the provision is absent from
the present statotes, New Hampshire formerly Emited the number of claims which could he

‘brought to not more than § in one week or 20 in one month; this provision was repealed

in 1955, Muine repealed a numberical bimitation in 1957, See INSTITUTE OF JUDICIAL ADMfIN«
mrRaTION, Speari Cranus Courgs mv iz Uwired Statss 2, 7, 10 {Supp. 1959,

25 Car., Cope Crv. Proc, § 117(g).. ° :

20 IwgTITOTE OF JUDICIAL ADLIINISTRATION, op. ¢it. supra note 10, at 9.
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surance Company v, Small Claims Court?" a due process-based objection
to denial of the right to counsel in the small claims court was unsuccessful
because a trial de novo with counsel may be had on appeal to the superior
court.® Although the prohibition against representation by counsel ap-
plies to corporate. litigants, a corporate officer who is also an attnrney is
not prohibited from representing the corporation.”

Jurisdiction of the small claims coust is limited to actions for the
recovery of money;* no action may be brought for specific performance,
declaratory relief, or any other non-monetary remedy.™ The jurisdictional
amount of small claims is two hundred dollars.*® Mandamus will lie as a
means {o compel a small claims court to entertain a proceeding over
which it has jurisdiction.®® With the exception of change of venue motions,
the general rules with respect to venue apply in small claims actions.
Although change of venue motions are generally considered inappli-
cable® some judges entertain them in hardship cases.®®

A prospective plaintilf initiates a small claims action by filing with the

176 Cal, App. 24 379, 173 P2d 38 (1046).

23 8ee Cax. Cont Crv, Proc. § 117{5).

29 35 Cal. App. 2d at 336, 173 P.2d at 42,

3 Car, Cons Crv. Proc. § 117, Both contract and tort claims are thes allowed. Miller v,
Municipal Court, 22 Cal. 2d 518, 142 P.2d 297 (1543); Leuschen v. Small Chims Court, 191
Cal. 333, 215 P, 391 (1923), Cax. Copg Cwv. Proc. § 117 was amended in 1955 {o provide
that unlawful detainer actions may be heard in small claims courls where the amount
claimed s than $200 and the teparcy i no greater than month to month; this provision has
been declered unconstitutional by the California Supreme Cowst. Mendoza v. Small Claims
Courl, 49 Cal. 2d &8, 32t P.2d 9 (1958). The court held that denial of the right to counsel
at a hearing prior to dispossession constituted deprivation of praperly without due process .
of Jaw in violation of the state corstitulion. The unconstitutional unlawful detainer provi-
sion has not been removed from § 117,

2Y Shontz, Speedy, Informol Juttice of Small Cloims Conrt Described by Judge, 15
Car. S.BJ. 273 {1940).

82 Car. Cope Civ. Proc, § 117, An attempt was made to raise the limil to $300 during
the 1963 legisiative sessiop. See A.B, 1191 {1963}, The bill was not passed.

#3 Miller v. Municipal Court, 22 Cal. 24 318, 142 P.2d 297 (1943).

H Compare Car. Cove Ctv. Proc. § 117 withk Car. Cooe Civ, Proe. § 395,

35 While there is wo stalutery prohibition against changes of venwe in small daims
actions, and while no appelate court has held such motions inappropriate, judges generally
do not aliow the motions. Interview with Mr, J. R, McCloskey, Clark of the Munidpal

“Court, Oakiand-Piedment-Erperyville Judidal District, Qctobor 9, 1963, The rationale fs

that since the statutory procedure for the small claims ecourt Is “complete,” moticns not
specifically provided for in the procedure are excloded. See note §9 infrs, discussing the
Spiepelmon case, which employed this reasoming to exclude a motion for a new trial in
third party proceedings under Car. Covx Crv, Proc § 689. AB. 1191 (1963} Included a
provision for change of venue in the discretion of the triel judge. The measure was not
passed, possibly hecause it was Inked with a provision msmg the jurisdictional Bmits of
the court to $300.

8-Interview with Mr. J. R, McCloskey, Clork of the Municipal Court, Oaklaad-Pied-
mont-Emeryvitle Judicial District, Detober 9, 1863, |
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clerk an unsworn declaration under penalty of perjury,’” or an affidavit,®
and paying the one dollar fee.*® The declaration or affidavit must be sub-
stantially in the form set forth in Section 117(b) of the California Code .
of Civil Procedure: that the defendant is indebted to the plaintiff in the
sum of X dollars, that demand has been made upon the defendant, and

. that the defendant has refused to pay.*°

General practice is to allow the plaintiff to choose, at the time he

files his declaration or afiidavit, a trial date convenient for him. The date

chosen must be within the limits set by the statute.*® The plaintiff also
decides at that time whether the defendant is to be served personally or
by mail.** The court has no jurisdiction to render judgment unless proof

. of service is filed with the court;** however, a defendant who appear’s at

trial where no proof of service has been filed waives this defect.

A plaintiff unable to effect service may apply to the court for a con-
tinuance which, if granted, is in the form of an order setting a new trial
date. Fither party can obtain a continuance [or reasons other than failure
to obtain service.® The party requesting a continuance for other reasons
must either file a written stipulation that both parties agree to a new date
or appear and request a continuance at the time set for trial.*?

California, in accord with the majority of jurisdictions, does not re-
quire the defendant to answer.* This rule is based on the desire to keep
pleadings at a minimum and the feeling that an answer is not necessary
because in the majority of small claims cases there is no defense®®

The usual procedurss with respect to counterclaims apply in the

37 See Car. Cobe Cv. Proc. § 2015.5.

35 See Car. Cope (v, Proc, § 117(a).

38 A procedure is available whereby indigent plaintiffs may commenre sn action without
paying the prescribed fees, See 8 Muvvre Boox 15 (Special Issue, Aug. 1962).

0 Many courts requize the phaintiff to il out 2 “Plaintiff's Statement” prior to fling the
declaration or affidavit. This document i essentially s draft of the declaration or affidavit
and is prepared in longband by the plaintiff, It serves both as a guide to the elerk in
preparing the declaration for the cliimant and as documentary support in the event the
claimant later charges that the declaration was incorreetly preparcd. This statement & re-
quired by the Qakland-Piedmont-Emeryville Judicial District.

41 Sechion 117{d) Lmits this cheice as follows: if the defendant resides within the
county where the action is brought, the date of irial may be not less than 10 nor more
than 32 days from the date of the order to defendant to appear; i the defendant resides
outside the county, the trial date may be not less than 39 nor more than &0 days from the
date of the order.

42 Cax, Cone C1v. Prot. § 11%{c).

48 Cax, Conz Crv. Proc. § 117(d).

# Ibid,

16 3 Mivure Boor 18 {Special Jssue, Aug. 1962).

46 Ibid, :

&1 Car. Cooe Crv. Proc. § 117{R).

45 INSTITUTE OF JUDICIAL ADMINISTRATION, . o3, suidra nots 10, at &,
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‘_ small claims court.® If the defendant’s demand is in excess of two bun-
{ dred dollars, he may, as an alternative to a counterclaim, file an action
i in another court.® ¥ he-does so, the small claims court must, upon de-
i fendant’s fulfiliment of the procedural requirements order a transfer
* to the other coyrt for trial of the consolidated action.™

The trial of a small claims action is short and unicomplicated.® There
is 80 jury—the plaintiff is Jeemed to have waived his right to a jury trial
by his choice of the forum;® the defendant’s jury trial right is deemed

: satisfied by his right to a trial de novo on appeal®® The court is not
bound by technical rules of evidence; it is limited only by substantive
rules of law.* When the case s calicd, the plaintiff is asked by the judge
to state all the facts he knows; he may thereafter present demonstrative
| evidence and testimony on his behalf.’* The defendant is then asked to
! present his side of the case. Since cross-examination need not be allowed
in the small daims court,®® the judge may require questions to be
channeled through the court; some judges, however, permit the parties to
question witnesses and each other directly.® The keynote throughout is
simplicity ¥ Many judges decide small claims cases from the bench;
others take them under submission® notifying the litigants of the

i
i
)
i

49 Caz. Cope Crv. Peor. § 11%{h). However, It has been held that failure to counter-
clzim does not bar defendant’s claim under Can. Cooz Civ. Proc. § 439 if the defendant's
chiim is above the jurisdictional Iimits of the small claims court. Sanderson v. Nicmann, 17
Cal. 24 553, 110 P.24 1025 {1941} ; Thompson v. Quan, 157 Cal. App. 2d Supp. 825, 334 P.2d
1074 (1959).

8 Lar, Cone Ty, Proc, § 117{c).

¥1These requizernents are specified in Cat. Cope Crv, Proc. § 113{n).

52 Cas. Cope Crv. Proc. § 11%{r).

53 Sce INSTITUTE OF JUDICIAL ADMIKISTRATION, op. cil. stpra nole 10, 22 10-11,

B Comment, 11 Cavxs L. Rev. 296, 299 (1923} ; Coniment, 34 Corgm. L. Rev. 932,
93940 (1934).

B3 Ihid.

¥t Zze Car, Cobe Crv. Proc. § 117{h).

¥ 3 Mrruie Boox 14 (Special Tasue, Jan. 1962).

53 Section 117{g} of the Code of Civil Procedure, dealing with presentation of evi-
dence, is silent on the polnt and there apptat 6 be no California cases raising the issue, As
4 matter of practice, cross-examination is permitted or denied at the discretion of the small”
dalirms judge. Teterview with J. R, McCloskey, Clerk of the Munidpl Court, Oakland-
Piedmont-Emeryville Judiclal Distriet, Oct. §, 1963,

58 See Shontz, ¢f. it supra note 31, at 274-75.

86 Sianplified rules of practice and procedurc have been called “the greatest single factor
In the success of these courls,” INsEITUTE OF JUDICIAL ADMINISTBATION, of. cll. supre note
30, &t 6.

&I Seme judges prefer submission in order to maintain dignity and decorum in the
courlropm, particularly in rural aveas where cases are more Hkely to become very heated.
Address by Judge Swan of the Benicia (California) Justice, Court to the Seminar in Court
Admiuistration, Boalt Hall, University of California, November 1963.- Bitterness appears
greatest when the litigants are personally acquainwd: more Hkely to bs true o rural azeas,
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outcome by mail.®™ The prevailing party is entitled to costs of suit®

No attachment or garpishment may issue from the small claims
court,* but a writ of execution may be obtained upon the payment of a
one dollar filing fec.%* Money or wages owing and unpaid to a2 small claims
judgment debtor by the state or a county or municipality may be levied
upon after judgment by BHling an abstract of judgment with the appro-
priate agency or official.*® An abstract of judgment filed with the county
recorder may be used to impress a lien on real property located in the
county.® As in other civil cases, the preveiling claimant may initiate a
supplementary proceeding or examination after judgment to discover
the other party’s assets.”

The Code of Civil Procedure does not contain a prov:smn for new
trials in small claims actions; apparently new trial motions are not
entertained.®® While the plaintifi is bound by the decision of the small
claims court,”™ the defendant may contest the decision by fling an
appeal to the superior court within the prescribed period™ after the entry
of judgment. An appeal requires the payment of various fees,” and
either filing an undertaking on appeal™ or making a cash deposit, After

02 Syary; 0r Catteoryt Coxsuaes Couxcit, How yo Use Tue Swarr Cranes Covar T
(1962} ; B Mwure Boor 14 (Special lsses, Jan, 1962).

63 Car. Cone Civ. Proc. § 117{g). Costs include coort costs, such as fees paid to sub-
poena witnesses, service costs, and cost of ssuing the wiit ol execution, See Srare or Caxd.
vorwin Cowsusen COUNCIL, op, efb. sapra note 62, at 9. Costs incurred afier judgment for
any of the items allowed in Cav, Cooe Crv. Proc. § 10337 can be collected by a special
procedure involving a “Cost Bill After Judmment,” described in 8 Mrvote Boox 37 (Special
Tssue, Aupg. 1962).

8 Car, Coor. Civ. Proc. § 117(ha).

2% Car., Cooz Civ. Proc, 3 317{p).

#8 g Mixvre Book 31 (Special Tssue, Aug, 1962), See Cav. Cope Civ. Proc. § TI0.

8 Car. Cooe Civ. Prot. § 674,

88 Caz, Cope Crv. Proc. § 714-15; 8 Mixute Boox 33 (Special Issue, Aug. 1962).

e See 2 Mmvure Boox 123 (1955). In Splepelman v, Boulus, 15 Cal. App. 2d Supp.
765, 59 P.2d 225 (1935}, the appellate department of the superior court held that where &
statute provides a complete scheme of procedure for a particular action or proceeding, and
expressly provides for appeal but mot for a new trial, the Iatter remedy is unavailable,
Wilson v. Dunbar, 36 Cal. App. 2d 144, 97 P.2d 262 (1939), is in accord with Spicgelman.

T Can, Coor Crv, Proc. § 117()). The predecessor of this section, giving defendant but
denying plaintiff the right to appeal, was held by the appeliate department of the miperior
court to violate the 14th amendment by denying equal protection of the laws. Donohue v.
Baker, 2 Rag. 19 {1929). Section 117(j} waus held valid, however, in City v. Alturas v

~ Superior Court, 38 Cal. App. 2d 457, 97 P.2d 816 {2940).

71 Effective July I, 1964, the time for appesl is that prescribed in rules adopled Ly the
Judicial Council. Prior to that date, delendant khad 30 days from the eniry of judgment io
appeal. Ses Car. Cove Crv. Prot. § 117(3} {old and new fext).

T2/The fees required are 2 filing fee of $10, county law lbrary fee {varies), and & trans-
mittal fee of $1.8 Muxore Boor 23 (Special Issue, Ang. 1962)."

T8 This bond must be fled with two or more suretics and su‘bsfanual!y in the form
gpedified in Car. Cope Cazv. Proc. § 117(1)
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service of notice of the appeal on plaintiff,™ a trial de novo is held in the

~ superior court.™ The parties may be represented by attorneys, If the

defendant is unsuccessful, he is required to pay to the plaintiff an attor-
ney’s fee of fifteen dollars in addition to the amount of the judgment.™

+

11

RESULTS OF AN EMPIRICAL STUDY

In order to gain insight into the operation of the California small
claims court, an empirical study of the court for the Qakland-Piedmont-
Emeryville judicial district was undertaken. A pilot study™ was first ¢on-
ducted to determine what information was available from court filing
records.™ From an analysis of the results of the pilot study, a master key
for procedure was developed for use with the main sample.” Fiscal year
1963% was chosen as the time period for the study because this was the
most recent period for which complete records exlsted Data were com-
piled for 386 cases.®

T Plaintiff must be served witk notice of the appeal and the undertsking on appeal
within 5 days of the filing of the appeal. Car, Cooe Crv. Paoc. § 117(1).

S Car. Cope Crv. Proc. § 117()).

"8 The predecessor of § 117{j) was held unconstitutional in Donohue v, Bal:et.
Ragz. 19 {1929}, by the appellate department of the superior court, but was later held valid
in Superior Wheceler Cake Corp. v. Superior Court, 203 Cal. 384, 264 Pac. 435 {1928).

A7 The pilot study invelved 50 claims.

% The official recotds of the smafl daims court consist of copits of plaintifls' declarations
on which information relevant to disposition of the action is entered, Entries include the names

. and addresses of plaintif and defendant, 2 statement of the nature of the ¢laim, the ameunt

claimed, records and dales of seevice, date of trial, disposition of the case, costs, and pro-
ceedings alter judgmemt,

™A copy of the procedural key is on ffc with the Califermia Low Revicwe topether with
the complete project report, The full report contains 38 appendices and 45 detailed statistical
tables. Alse on file are the coded punch eards prepared for exch case studied. See nole 81
fufra.

80 July 1, 1962 through June 30, 1063,

31 A random sample of 353 is said always 1o aflow 95% confidence that the sample
proportion will be within 5% of the brue population proportion—that is, 95 timcs out of
100, statistics within 5% of Lhe actual percentages characteristic of the total population will
be obtained. Dorveuscn ave Scumm, A Prinor oF Soctay STATIsTics 153-55 (1935). The
technique of systematic sampling was employed: starting fram a number selceted at
random, every sth claim is selected, # being determined by the sample size desired. A systera-
ulic sample is presumably equivalent (¢ & simple madom sample where, as was true with the
small clalms studied, individunl items are fled ¢hronologically as received. Such & method
of filing tende to eliminate perodic or cydic characteristics which might otherwise produce
distoriion [ the sample if the cycles corresponded o the sampﬁng interval. See gemernlly
BLALOCE, SOCIAL STATISTICS 397-98 {1960},

Bepginning with the 10tk and 37tk cleims Dled in fiscal 1963, every 45th case therexiler
was included in the sample. The starting numbers were taken from & table of random numbers
found in Brazocx, at 437. Two numbers were sclected 1o Jessen the possibility of distortion.
T consarve time and faciitate tabulation of fbe data, extracted information was coded and
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A. Basic Dela

Users of the small claims court may conveniently be divided into four
categories: individuals, proprietorships,®® corporations, and government
agencies. Of all the actions filed, slightly more than thirty percent were
brought by individuals.® QOn the other hand, individuals were defendants
in more than eighty-five percent of the cases.® In other words, business
and government interests initiated sixty percent of all actions and individ-
uals defended more than eighty percent of them. Inasmuch as the small
claims court was created primarily to help the “poor” litigant,® it is
questionable whether that purpose is actually being fulfilled in Alameda
County; it appears that the poor litigant is far more likely to be de-
fending than bringing an action in small claims court. An even more
startling statistic is that {ully twenty percent of all claims were brought
by government agencies,*® while less than one percent of the cases were
brought against government agencies.®

The most frequent claim, nearly thirty percent, was for nonpayment
for goods.®® Fourteen percent of the claims involved charges for govern-
mental services.® More importantly, however, a number of claims™
involved delinquent personal property taxes. Tax matters are excluded
from the jurisdiction of the municipal courts and hence from the jurisdic-
tion of the small claims courts® Nevertheless, large numbers of tax cases

punched on cards. Royal MeBea card No. K35 6718 was chosen because It fulfifled che
reguicemnetils of the sample. The perimeter of the card has 134 boles into which siparnte
categories of information may be punched; 128 of the holes were aztually used. In addition,
the center of the card was used to write out information not susceptible to coding such as
the pames and addresscs of phantiff and defendant. With the aid of a rod device, the cards
could then be sorted 2nd data compiled rapidly. ‘This gystem was especially uselul in correlat-
ing different categorics of information, tuch as type of claim with number of defaults,
Correlates are described in note 120 infra.

32Pmpnelor..h1m were defined to include both iIndividuals and partnerships dmng
business under a business name.

82 See Appendiz A, Tabl 5,

84 See Appendiz A, Table 1,

88 Scott, Small Causcy and Poor Litipenis, 3 ABAJ. 457 (1923).

8 See Appendix A, Tahla 1.

%7 See Appendix A, Table I

B8 See ibid.

B9 Sop ibid.

*0 Eleven of the 386 items included in the sample were for delinquent personal progérty
taxes. See $bid,

91 Car. Cone Cav. Peoc. §5 89 and 112 provide that the jurisdiction of the municipal
and justice courts does not extend to cases which Invulve the legality of any tax or assessment.
The legality of & tax has heen held 1o be involved where the tzxpa.yc. merely denies Jability

for the tax as well as where the validity of the tax stacute itself i questioned, Califoraia

Employment Stabifization Comm'n v. Citizens Nat'l Trust & Sav, Bank, 73 Cal. App. 2d 915,
167 P2d 757 {1948}, Small claitas courts, given jurisdiction. over “coses for the recovery
of money only” by Cax. Cobg Crv. Proc. § 117, are also necessarily Hmited by the
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are filed by the County of Alameda in the small claims court.*® Court
practice apparently varies: some judges do net allow tax cases to be tried;
others hear them unless the defendant appears and objects, in which
event the action is dismissed.?® Apparently, the county obtains default
judgments ip a substantial number of property tax cases.™

For purposes of the study, a category of claims entitled “group
claims” was set up. A group claim was defined to be 2 claim filed
simultaneously with a number of other claims by a particular plaintiff.
More than half®® of al! claims filed were group claims; the usual number
of group claims filed together was between ten and ffteen®®

More than half*' of the claims were for amounts between twenty-five
and one hundred dollars;*® few invalved amounts under ten dollars®® The
large percentage of claims for exactly two hundred dollars™ indicates
that many claims are reduced in amount to meet the jurisidictional limit
of the small claims court.!®

Nearly sixty-five percent'™ of the cases reached the point where the

~ judge tock some action: tried the case, dismissed, or granted a contin-

wance.’® In eighty percent of these cases'™ the judge’s action occurred
within forty days after the claim was filed. It would be difficuit to argue
that the goal of speedy justice'™ is not being realized in the small claims
court studied,

jurisdictional requirements for the municipal and justice courts of which they are an adjunct.
It can be argucd thut the validity of the tax 15 net in question unell the defendant appears
and contesis the matter; therefore, the arnument proceeds, in the absence of contest the
matter can be heard, defoult entered and defendant bound. This scems lo be the accapted
theory under whick small ¢liims judges hear tax cases Apparently some judges, however,
view tax matiers as being beyond the small claims courts jurisdiction per se and zefuse
to try the case even where the defendznt doese’t appear. See note 93 izfre and ascompanying
text. Under thiz approoch every lax case is assumed fo involve the legality of the tax.

©2 Presumably, approximately 280 per year, i.c., 2.9% of the 9653 small claims cases filed
in fiscal year 1963.

¥ Interview with Mr. J. R. McCloskey, Clerk of 1the Municipa! Couri, Oakland-Pied-
mont-Emeryvilie Judicial District, October 9, 1963,

94 The county obtained default judgment in 3 of the cases incleded in the sample. This
Indicates that perhaps 7% cases per year involving -delinquent personal property fax claims
are won by the county through default judgnients.

95 50.3% of all claims fikd.

38 Sea full report on file with Californiz Law Review.

97 54.9% of all claims hled.

B8 8es Appendix A, Table 4.

#9539, of all claims filed. Sce idid.

1009.1% of all claims fited, See #bid,

101 This conclusion scems particularly justified in hgbt of the disparity betwesn the

- percentage of claims for exactly $200 &nd that for amounts between $175 and $200; 9.1%%

versus 4.4%. See #bid.

102 53,2% of all claims filed.

105 55,590 were fully tried, 3.9% were diemissed 2f plaintifi's request at the time set
for tris}, and 2.85% were dropped when neither party appcaxed at the time of trial.
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Plaintiff received judgment in ninety percent of the cases that went
to judgment.® Since slightly over half of the cases initiated in small
claims court go to judgment,® judgment for plaintiff may be expected
in about balf of the claims filed, judgment for defendant in about six
percent.!™ Yt is noteworthy that termination without notification to the
court occurred in more than twenty-five percent of the claims filed'®
Only forty percent of the cases that went to judgment were contested.!?

Judgment for the plaintiff in small claims court generally means
substantial success: in eighty-five percent of the cases in which plaintiff
received judgment the amount awarded was at least seventy-five per-
cent of the amount claimed.’™ Costs were awarded the successful plain-
tiff in virtually every case;™™ defendant was not allowed costs in any
case.”™* Costs allowed plaintiif amounted to less than six dollars in the
overwhelming majority of cases. To this extent, it appears that the
poor ltigant does benefit from the availability of the inexpensive small
claims procedure,’* rrespective of the fact that he is more likely tobe a
defendant than a plaintiff,**

Statistics on post-judgment activity are skeichy because of the
litigants® failure to proviile information to the court. While the statute
requires the creditor to it cord any satisfaction of the judgment,'* there
appears to be no methcd of enforcing this provision absent affirmative
action by the judgment lebtor. One may suspect that not all judgments
fully or partially satish:{ are entered in the records.’™® In any event,
some type of recorded j ) t-judgment activity occurred in more than half
of the cases resulting ir } :dgment for plaintiff 1*?

304 See Appendix A, Tash &,

165 Spe toxt accompatyl y notes 13-18 supra.

308 5ee Appendix A, Tt 2 6.

107 55.5% of all claims i .d. Ses ibid.

108 See ibid.

100 Sep dbid.

19 Both parties wera 1 1 <ot In 90 of the 218 cases fully tried.

I See Appendix A, T. 12 L C

112 In 194 of the 195 v igments for plaintiff,

¥ Sep Appendix A, " ¢ It 8,

118 Jhid,

315 Sap text accobupan i 7 notes 13-14 supra,

118 See text necompan: it ; nobes B3-34 supre.

* 1T Car, Cope Cov. PrC § 615, :

118 This suspicfen finc  upport through the following reasoning: the couniy s exempt
drom the smail claims filiv ; lee under Car. Gov'r Cooe § 6103; however, the Gling fee %
imchuded as part of the co « ' judgment, and upon collection of an araount equal to the
Eling fee under the judgm t |, thr filing fee must be remitted to the court. Sze Car. Govy
Cooe § 6103.5, Records in .. umb:r of cases showed that the filing fee bad been recelved hy

- the court, although no sati. : tion of judgmént appeaved In the records,

110 8ep repart on Bls - 4 o 8 Californiz Low Review.
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B, Correlgies'™

More than half of the claims brought by each type of plaintiff in-

volved amgunts between twenty-five and one hundred dollars.®*® It
appears that proprieterships, corporations, and government agencies
never prosecute claims for less than ten dollars and individuals do so only
rarely.’** Individuals and corporations appear to be the groups most

- Kkely to scale down claims (o the two hundred dollar jurisdictional Jimit

of the small daims court3™

By iar the greatest number of corporate and proprietorship claims
were for goods, services, or a combination of the two.** Hospital services
rendered accounted for nearly seventy-five percent of the claims brought
by government agencies.’® More than half of the claims brought by
individuals were for either property damage or rent.*®

Sixteen organizations accounted for nearly forty-five percent of all
claims filed during the period studied.™ The largest and the most suc-
cessful user of the court is the County of Alameda."*® The county brought
nearly twenty percent of all the claims filed;**® further, nearly all of the
county’s claims were group claims, one of which comprised ninety-
seven individual claims.*®® In no case did defendant prevail against the
county after trial.

Approximately twenty percent of all claims were brought against
out-of-county defendants.”™ Nearly fifty percent of the actions brought
by corporations, however, were against out-of-county defendants.'®® In-
asmuch as fewer out-of-county defendants appear at trial than in-county
defendants,'*? it might be surmised that the default rate would be higher

120 After tabulation of the basic dawx by subject (e, type of chaim, type of plintiff),
it was possible through wtilization of the Royal McBec punch ards {ste note Bl supra) to
correlate between any two Informational categoriss, Thus, for example, the number of
torporate piaintifis bringing claims for amounts Between $100 and 3125 could be determined,

-

A list of Hkely correlates was prepared and data compiled. Some of the correlates were

complelcly Insignificant and are not discessed In this comment,

121 See Appendix B, Table 1.
322 See ibid.

192 8eo ihid,

324 See Appendix B, Teble 2.
12 Sew fbid.

128 Spa #bid,

127 See Appendix B, Table 3,
123 %ee ibid,

228 Bep idid.

136 e dbid.
- 181 See Appendix B, Tabie 4.
132 Ser: shid.

122 Qop jbid.
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for corporations. Results of the study support this notion: eighty-three
percent of all actions brought by corporations which went to judgment

“ended in default,** whereas the default for all actions going to judgment

was only sixty percent. Further, nearly half of all corporate claims ended -
in default; this compares with the overall rate of slightly more than

thirty percent.”®® In summary, it seems clear that a small claims action

brought by a corporation is much more likely to be against an out-of-

county defendant than an action brought by any other type of plaintiff;

and it is much more likely that an action brought by a corporation will

resuit in default judgment,

Individuals defended more than eighty percent of the cases studied.™*
Consequently, correlates between type of defendant and other categories
are less significant than most of the correlates developed. In any évent,
it appears that the relative success of corporate defendants, both in win-
ning cases'® and in minimizing judgments in the cases lost!®® merely
reflects the greater degree of business sophistication and legal prowess
of corporations vis-a-vis individuals and proprietorships.

Seventy-five percent of all property damage claims were contested;
in most of the other types of claims the defendant was more likely to be
absent than present.’® Property damage cases involved witnesses about
thirty percent of the time and accounted for more than half of the tried
cases in which witnesses were present for at least one of the parties.)*®
Defendants were most successful in property damage cases, winning
more than twenty-five percent of those going to judgment;’** in all other
types of cases defendani fared quite badly.’**

Of the cases going to judgment, govermment agencies were most
likely to be awarded the full amount claimed;™® individuals were least
likely to he wholly successful.* Corporate plaintiffs were less than
wholly success{ul in more than thirty percent of the cases they won. This
is particularly significant in light of the fact that forty-cight of the fifty-

134 Sec Appendix B, Table 3,

136 Sen fhid. . :

A%8 Sae Appendiz A, Table 2. -

287 Spe Appendiz B, Table 6.

182 See Appendix B, Table 7. i

388 The table setting forth these correlates is not prasented here due to space Bmitations,
Interested rcaders may see the full project report on fle at the office of the Colifornia Low
Review, _ _

M0 5ee note 139 supro.

14E See note 139 Supra,

142 8ep note 139 supra.

M35 Appendix B, Table 5. °

144 Son 3bid.
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three successful corporate claims were default cases. Clearly, default
does not autormatically mean complete victory for the corporate plaintiff,

111
CONCLUSIONS AND SUGGESTIONS FOR REFORM

Results of the study, considered in the context of current procedural
requirements, suggest five possible areas of reform. About twenty percent
of all claims were brought against out-of-county defendants, many of
whom were {rom distant counties. This is a possible source of injustice,
since the statutory procedure for small claims makes no provision for
discretionary change of venue in California."® It would be possible at the
present time for a Los Angeles business firm to send salesmen to the
Sacramentc arez to peddle shoddy or over-priced merchandise. Since
orders constitute offers which are accepted in Los Angeles, the contract
has technically been entered into in Los Angeles*® Therefore, if the
defendant in Sacramento stopped his {ime payments because of the poor
quality of the merchandise, the company would be free to bring the action
in Los Angeles. The small ¢laims court apparently would be powerless
to permit a change of venue™?

Because of the relative ease with which the plaintiffi could sue in
Sacramento, as compared with the burden upon defendant to defend in
Los Angeles, considerations of equity would seem to require that discre-
tionary change of venue be permitted. It is therefore suggested that a
limited change of venue provision be added to the small claims code pro-
visions. Under such a provision, the judge could iransfer the case to the
county of defendant’s residence whenever the facts warrant transfer. The
motion could be made by mail. An alternative solution would be to amend
the statute to allow actions to be brought only in the county of defend-
ant’s residence. However, since there may be: cases where it would be
equally inequitable to require a plaintifi to travel to a distant county to
prosecute a claim,**® the discretionary change of venue provision seems
preferable.

Of all the claims filed, almost three percent were for delinguent
personal property faxes-—claims seemingly hevond the jurisdiction of the
small claims court.™® Three of these claims went fo trial and resulted in

340 See: note 35 supra and text accompanying notes 131-33 supra,

148 Sex mote 34 Japra-and accompanying text,

187 Bat see text pocompanying note 36 suprd.’ _

43 For example, where a defendant from a distant county purchases merchandiss with
» bad check, it might be inequiteble to force pliniif t6 biing thé” action only where
defendant resides,

42 See note 91 supra and accompanying text
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judgment for plaintiff. One means of preventing such extra-jurisdictional.
judgments might be an explicit statutory prohibition on the hearing of tax
cases; alternatively, the statute might be amended to authorize trial of tax
cases involving amounts within the small claims court’s jurisdictional
limits, «

In the interests of accurate judicial record keeping, a method should
be adopted to ensure notification to the court in all cases resulting in
partial or compiete satisfaction of judgment. The incompleteness of judg-
ment records apparently resulis from the lack of an effective means to
compel the plaintiff to noufy the court that the judgment has been wholly
or partially satisfied. Although such notification is presently required by
statute, the notification depends almost entirely on some affirmative
action by the defendant if the plaintiff fails to notify the court. Perhaps
a small fine for failure to notify would provide the necessary stimilus
to plaintiffs. Alternatively, it could be required that all payments of
money be channelled through the office of the court clerk.

While the courts of some other states have a limit higher than fwo
hundred dollars, no cogent reason appears why the jurisdictional limit
should be raised at this time. Most of the claims involved amounts be-
tween twenty-five and one hurdred dofars.”® There is a slight bunching
of claims for exactly two hundred dollars,®® but this is not sufficient to
warrant an increase of jursdictional amount. Periodic increases in the
jurisdictional Yimit to adjus- for inflation seem justified; raising the lmit
for other reasons, however, appears unjustified in light of California’s
provision absglutely barrin, attorneys from small claims proceedings.’™®

The statutory provision har-ing actions by assignees’ was aimed at
preventing professional colleet’ sn agencies from using the small claims
court. The study revealed Li:at about forty-five percent of the total
volume of cases handled by e court are attributable to sixteen group
claimants.'® While none of the: e plaintifis are specifically engaged in the
collection business, use of the small claims court procedure by large
business group claimants amounts {o professional collection.™ The orig-

158 See Appendix A, Table 4.

161 See hid.

132 Car. Cone Crv. Proc. § 117{(g); sce text accompanying nofe 24 supre. For criticism”
of the absolute bar of atterneys, se¢ Report of the Committer on Small Claims and Concitis-
tion Procedures of the Conference of Bor Associorion Delvgates, 10 ABAJ. 828 (1924);
reprinted in Witrovomey, PRINUIPLES OF JUDICIAL ADMTRISTRATION 317, 319 (1924} ; Smith,
Small Claims Procedure it Succecding, 8 J. Are. Yum, Sou'y 247, 252 (1524); Comment,
34 Coreoe. L. REV. 932, 93738 (1934). These autberitles point out that absolute prohibition
of attorneys may deprive 2 frightened or ifliterate litigant of a needed spokuman

53 See note 22 supre and accomapanying text,

154 See Appendix B, Table 3. |

186 The practice bas been incressing throughout the Uniled States. See InsriTure @
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inal aim of the small claims court to provide an inexpensive, informal
procedure for the plaintiff of limited means has no application to the
large business group claimant.’®® On the other hand, there may be valid
contemporary reasons for permitting the use of the small claims court by
business claimants. For example, it seems clear that the availability of
small ¢laims procedure tends to relieve formal courts of the bandling of
petty claims. Also, there seems to be no seli-evident reason why business
plaintiffs should not be permitted to obtain justice in small disputes at
a minimum expenditure of cost and time. The results of the study indicate
the necessity for reexamining the purposes of the small claims court in
a modern coniext.

 Finally, additional studies of particular small claims courts are desir-
able, Comparison of a number of such studies would provide a broad
insight Into the workings of the court and would protect against the
possibility that atypical local conditions vitiate generalizations based on
the characteristics of a single court. For example, in rural counties cor-
porate and group claims may be small in number or nonexistent; conse-
quently, results obtained from study of a rural court might be signifi-
cantly different {rom those derived from the QOakland study.'® Further

Jioreaay, Avaenaisrration, Sarace Cuamues Ooukrs aw 7ac Unves Srares 1-2 (1959 Supp.):
“Collection agents and professional men employ the small claims cotirt’s facilitics in intressing
number. However, ao serisus objection bas been raised to this tendeney; in fact, iwe states ...
have deleted from their stalutes a limitation on the number of claims which an individual
may bring before the court during a particular week or month, Thiz action would seem lo
encograge the vse of small claims courts by repeating claimants as well as by the occasional
Hitigant.”

186 “Since the court way establisked primazHy for the Bligant with madest means whe
Is nexperienced in legal malters, it would seem that oxtensive use of ke procedure by
business frms is outsdde the court’s original purpose, These businesses bave employeer who
bangie ¢ollcction malters regzularly and »ho become sxpert in using this simple device, They
are nyt poor fitizants whe would bave to give up the <luim rather than rasort to some other
method of collection. They choose the smafl claims court mainly because it is the easlest
method for them to collect their claims. Therefore, permitting them (o use the enterts in this
way s & departure fram the primary purpose for which the cotels were established, I they
are to be allowed to continue to pse the small claims courls for ceHections, it must be
recopnized that this use is permitied Jor other reasons . .., There are . ., good reasons for
restricting this collection practice. SmaM claims courts are run with 2 loss to the taxpayer.
They are an extra service. Depriving 2 comupany of this mechanism is pob removing from
its bands the instrument of justice. Rather, it is retuiring ther to use the more rumbersome,
but stifl appropriate formal courts. After aff, in the small claims courts these firms are
bandling their <laims in a forma! and systematic manner quite in keeping with lawyer-staffed
orurty. In small cairas conris they bring thelr experience to Lear on defendzats who do not

- bave lawyers and whe are unfamiliar with logal procedure. And of course thers is the danger

that companies will extend credit to individuals more readily, knowing that they can vesort
to the small claims tourt for collsction.® Comment, 4 Stan, L. Rrv, 237, 24142 (19523,

157 Tentative results from an unpublished study of the Berkelsy-Albany swall claims

court for 1963 Indicate thsl very few corporate plafntiffs and almost no -group thalng are to
be found in that court.

1
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_ studies would provide the foundation for an accurate analysis of the

current functioning cof the smali claims court.

' Carl R. Pagier*
Robert McCloskey**
Mitchell Reinis*t*

*LL.B., 1954, University of California, Beskeley,
* L1 B, 1964, University of Califerniz, Beckeley.
*24 LI K., 1964, University of California, Berkeley.
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APPENDIX A: BASIC DATA
‘Tasie 1
‘ Type of Plintif
Type Number of Claims Percentage
Individual . 134 34.7
Proprictorship &5 158
Corporation 110 28.5
Government Agency n 208
Total 385 1000
Tame 2
, Type of Defendant
Type Number of Claims Percentage  °
Individual 33 85.7
Proprictorship M 338
Corporation 13 34
Government Agency 1 3
Other 7 18
Total 386 100.0
TapLE 3
Type of Claim
Type Number of Clains Percentage
Goods ii4 29.5
Governmental Services LH 14.2
Property Damage 45 12.7
Non-governmental Services 36 9.3
Rent 30 7.8
Goods and Services 4 6.2
Loans 16 4.1
Refunds 13 34
Personal Property Taxes 11 2.9
Breach of Contract—other in 2.6
Demages for non-performance
or faulty perfemaance of services 9 23
All Other 19 50
Total 3% 160.0
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o
‘TazLE 4
Amount of Claim
Amount. ] .
Over Including Number of Claims Percentage
$ 0 $ 10 2 5
11 25 k31 8.0 -
26 50 $0 0.7
5t 15 &7 174
% ' 100 85 163
Hol 125 ri 6.2
126 150 g 10,1
151 125 26 8.7
176 199 17 44
i%9 00 35 . 6.1
Total ' 386 100.0
Tasile § .
Time from Filing Date to Trisl Date
Percentage
_ of Claims.
Days Number of Percentage o Which
Ower Including Chims of All Clims Judge Acied
: C 20 20 52 8.2
( 20 30 1ot 26.2 414
N 30 40 4 19.2 30.3
40 80 33 2.6 13.5
60 i6 4.1 5.5
244 63.3 100.0
Chaims on which judge :
took no action 142 36.7
Total 336 1000 -
Tanlk &
Disposition of Case
Number of Percentage  Percentage of Claims
Disposition Claims of Al Claims Going to Judgment
Judgment for Plainkiif 195 50.5 89.5
Judpment for Defendant 23 60 10.5
218 50.5
Dismissed at Plaintiff's
Request &6 171
Not Tried for Other Reasons 02 - 26.4
Total az6 1000 000
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TasLe 7
Amount of Judgment (for FPlaintiff)
Amount of Judgment
2s 2 Percentage : Percentage of Claims
- of Claim Number of Percentage  Going to Judgment
Over Including Claims of All Claims for Plaintiff
. 00 132 34.2 67.7
75 99 33 90 179
50 75 i3 34 6.7
25 &0 7 1.8 3.6
L 25 5 21 4.1
193 505
Ciaims Not Resulting in
Judpment for Plaintiil 104 49.5
Total ags 1000 . 1000
TaABLE 8
Cost Allowed Plaintif
Percentage of Percentage of Claims
Amount Number of Claims Going Going to Judgment
P Over Including Claims to Judgment for Plaintifi
L $o $2 121 . §5.% 62.1
2 6 L ¥ 2146 241
& ] 23 0.5 118
ig 4 1.5 20
185 85.5
Costs Allowed Neitoer Parly 23 0.5
218
Claims Not Going ‘o
Judgment 168
Tota! 386 100.0 1000
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APFENDIX B: CORRELATES

TapLE |
Amount of Claim by Type of Plaintiff

Number of Cizims Brought by:

Armount
Over Including Individual Proprictorship Corporation Government All
$ 0 310 2 ' Q G 0 2

10 25 8 10 8 5 31

23 i} 22 12 27 19 20

1] 75 27 14 1t 15 62

75 100 27 ° 20 S 65

100 143 7 4 9 4 24
125 150 it i 13 i4 39
150 173 4 & 7 9 26
175 199 ] 4 3 2 1
i 200 18 5 12 ¢ 35
Total 134 &5 114 ' 7 36
Tanre 2
Type of Claim by Type of Plaintiff
Type of Claim
Number of Claims Brought by:

Tadividual Propuictorship Corporation Government Al
Goods ) 31 75 : 0 114
Governmenial Services o 0 ¢ 55 L1
Praperty Damage 45 0 2 2 49

Non-Governmental ‘

Services g 1 10 ¢ 36
Rent 25 O L+ 3 30
Goods ard Services 5 13 & 0 14
Loans 6 a 10 0 16
Refunds 9 o ] 4 13
Personal Property 7 axes G 0 0 11 11
Breach of Contraci---

Other 4 1 5 Q 10
Duamages for non-per

formance or fault s

pecformance of servees 8 1 0 o ¢
ANl Other i 2 2 1] 19,

Total i34 65 1iQ 7 336
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Tapre 3

Heavy Users of the Small Chims Court _

" Largest Number

of Group Claims

. Number of Percentage of Submiited
Plaintiff Claims All Claims Together
County of Alameda 7o 181 97
Rhodes Department Store 16 41 M
Montgomery Ward 14 36 14
Milens Jewelers 14 3.5 18
General Refrigeration 3 2.1 5
Goldman’s ] 1.6 14
Creamerest Daicy 6 i6 - 29
Mark-it List Publications ] 1.6 10
King's Jewelers s 1.3 16
State of California 5 i3 4
Seaboard Finance Ce. 5 13 11
Meni-Ketti Music Co, 3 .3 5
Dreyco Sales 3 & 6
Sears Foebuck & Co. 3 3 3
C. Markus Hardware 3 8 1
W. T. Grant Co. 3 B i4
Total 170 442
’ Tapre 4 B
Type of Plaintiff by Defendant’s Residence
Number of Ciaims Brought against Defendant
‘ Residing:

Type of Plaintiff In-County Out-of-County Alt
Individual 114 15 : 134
Proprietorship 37 8 65
Corporation &0 : 0 110
Governmental Agency 73 4 i

Totat 303 71 : 356
TaBix 5 -
Humber of Defaults
Number of Claims Going Number of Percentage
Type of Plaintiff Claims to Judgment  Defaults of ARl Claims
Individual 13 83 28 g
Propriztorship 65 37 26 0.0
Corporation i10 58 48 43.6
Government Agency 77 : 38 3 A 330
Tatal 386 218 . 128
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. Tasre §
Type of Defendant by Dispa;ition
Yudgment Judgment
Type of Defendant for Plaintiff for Defendant Al
Individual 172 15 ' 188
Proprietorship 15 2 17
Corporalion 4 3 7
Government Agenty 0 1 i
Other 4 1 5
Total 195 25 218
TapLe 7
Type of Defendant by Amount of Tudgment
Judgment 259 on

Type of Defendant

Equai to.  76-100%
Claim of Claim

51-75%,  26-509%- Less than
of Claim  of Claim Ps Claim

Individual in 31 12 6 6
Progrietorship 12 1 1 1 0
Corporation 1 3 0 0 0
Govemment Agency o o 0 ij .0
Other 2 0 0 L 2
Total 192 as 13 7 &
TapLe 8
Type af Piaintit! by Amount of Judgment
Judgment 256 or

Type of Plaintiff

Equal to  76-99%
Claim of Claim

51.759  26-50%6 Lass than
of Clafmm  of Claim Claim

Tndividual
Propriciorship
Corporaticn
Government Agency

Total

39 i2
26 7
33 14
34 2
132 .35

10 4 4
i 1 Q
1 H 4
1 i 0

13 7 B
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CALIFORNIA STATE CHAMBER OF COMMERCE
‘POLICY ON THE USE OF EMINENT DOMAIN ‘_

()

)

The productive use of privately
owned property is the basis of our
economy, supports our society, and in
the process creates the need for gov-
ernment services. The constitutional
right of individuals to own and man-
age land is fundamental to our free
American society. Similarly, the sov-
ereign power of government to acyuire
private lands for public purposes is
also Fundamental.

The power of government to acquire
land and the right of individuals to
own Jands are therefore inherently in
conflict. In land acquisition proced-
ures, the resources of government are
overpowering in relation to the re-
sources of the individnal to protect his
interests.

GROWING GOVERNMENT ACQUISITION

The need for public services has
changed and will continue to change
as social and technological evolutions
occur in such fields as transportation,
communication, education, recreation
and nationzl defense. As a result, land
acruisition programs of public agen.
cies are growing. Greater exercise of
jndicivus restrajut on the sovereipn
power of gmermment is therefore re-
quired to minimize infringement on
the right of individuals to own
property. :

Ownership of Jamd by government
is excessive in California. Federal
holdings account for almost 43% of
the 100 million acres in California, in
contrast to most (37} of the States in
the Union where federal holdings are
under 10%. Title to pearly 2 million
acres in Califoernia is vested in the
State and another 2 million acres is
owned by local govermment. Only
51% of the land in California is now
under private awnership.

~ The government land “ownership
pattern within individual counties
ranges from a minimum of 4% to al-
most 93% . Over 50% of the land area
in nearly one-third of our counties is -
in government ownership. Only eight
counties have less than 10% of their
land area i public ownership and all
but one of these counties is located in
the Central Valley in close proximit
to farge federal holdings. The 49 mil-
lion acres within the State’s bound-
aries that are now government owned,
are managed for a number of differ-
ent, and in most cases, single purposes
by a great variety of public agencies.
Much of this land is underdeveloped
or undeveloped.

At every level of government the
trend bas been to acquire private
lands with little consideration for util-
ization of lands already in public own-
ership. In many cases government
property could be used for multiple
purposes in lieu of further acquisition
for single public purposes.

CONCERN FOR PROPERTY RIGHTS

The State Chamber of Commerce is
concerned with the diminution of pri-
vately owned land, the need for maxi-
mum utilization of land resonrces
{ public and private) and the erosion
of property rights. We beliece that:

SURPLUS LAND DISPOSITION

Each government agency should an-
nually review all lands under its juris-
diction to identify those lands not
essential to its particular needs. All
such surplus lands should be made
avaiiable for other public purposes to
avoid further over-all expansion of
government holdings. We vwrge greater
cooperation and coordination between
all levels of government and enact-
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" ment of such legislation as may he

needed to effect land transfers. Lands
not needed for public purposes should
be made available for private owner-
ship and placed on the tax rolls.

EVALUATION OF ALL POTENTIAL USES

In evaluating lands for retention by
government or acquisition from pri-
vate owners, economic potential for all
uses should be considered.

LOCAL REVIEW OF PLANS

A detailed plan of proposed land
use should be prepared and consid-
ered by the government body empow-
ered to authorize the acquisition. Such
plans should include full development
and utilization details, annual operat-
ing and long term costs, and informa-
tion to conclusively demonstrate the
necessity for the proposed acguisition.
Legislation should be enacted to re
yuire that such plans be subnitted to
the City or County having jurisdiction
over the affected land for review and
comment, and to afford opportunity
for local public hearings. Cancellation
or alteration of proposed acquisition
plans should be promptiy publicized
by the initiating agency to remove
adverse effects on land use.

RESOLUTIONS FOR ACQUISITIONS
Resolutions for acyuisitions by puor-

- chase, condemnation, or otherwise

should include a statement that the
agency authorizing the acquisition
does not own, control or have avail-
able from some other public agency.
land suitable to uses for which the pri-
vate land is proposed to be acquired.

LEGISLATIVE STUOY

The California Legislature should
give continued study to programs for

maximum utilization of existing public -

lands, the protection of private lands
from public acquisition in the absence
of public necessity and to provide less
costly and less time consuming pro-
cedures to assure owners that they will
be justly compensated when their
fands are needed and taken by public
authority.

OWNERS' COURT COSTS

Consideration should be given to
establish procedures to reimburse
owners for appraisal costs, attorneys’
fees and other expenses in condemna-
tion actions.

SHIFT BURDEN OF PROOF

In condemmation actions, the “bur-
den of proof” should be shifted from
the property awner to the condemning
agoency on issues of juzst compensation.

WAIVER OF JURY TRIAL

Property owners should have the
right to determine whether or not a
jury is used in condemnation actions,

RELOCATION COSTS
Relocation expenses should be com-
pensable by the condemning agency.

COMTINUE PROGRAMS

Programs now under way through
the auspices of the California Law Re-
vision Commission and the State Bar
of California should he vontinued, to
revive condemnation procedures in the
interests of equity aud government
efficiency.




AFQUT THIS POLICY.....

- The california State Chamber of
'Comerc‘e since its inception has
sought to bring about wise devel-

opment of California's land re-.

sources under policies which would
encourage private invesiments and
peymit long range planning by land-
owners. The Chamber's Statewide
Conmittegs have focuied attentioﬁ
on many of the problgms attendant
to Caiifornia's'growth, including
those inherent in the intensified

cmpetitioh for land.

lLand requirements for new govern-
ment programs, particularly for
recreation, and the changing con-
cept of what constitutes "public
necessity” in the condemnation of
privately owned tand, stimulated
foimation of a special Chamber sub-
committee to study current land
acquisition procedures of local,

state and federal agencies.

" The mbéouﬁittee wag primarily com-

posed of representatives from the

Chamber's Statewide Agricultural, -

Natural Resources, and Travel and
Recreation C&nittees. During the
two~year study, numerous confer-
ences were held with govermment
officials in the _séarch for solu-
tions to problems posed by govemn-
ment's expanding use of eminent

domain powers,

The policy sta.tement developed as
a resulc of the subcommittee'’s re- .
view was approved by the Chamber's
Board of Directors on May 28,1965,
Additional copieﬁ .are agvailadble

on request.

SUBCOMMITTEE
oN
USE OF HMINENT DOMALN

Chairman -- Frank Solinsky, III

Phillip T. Boyle
Johu Callaghan

T. Louis Chess

.George M. Dean
'Rich&rd Johnsgen, Jr.
C. Bruce Orvis
Wendell T Robie
Gordon Van Vleck
Kenneth R Walker

]
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September 27, 1968

T0 THE MEMBERS OF THE COMMITTEE ON
GOVERNMENTAL LIABILITY AND CONDEMNATION

Gentlemen:

The Board of Governors at a meeting earlier this year changed the
name of the Committee on Condemmation Law and Procedure to Committee
on Govermmental Liability and Condemmation. At the same time it
somewhat revised and amplified the functions cof the committee,

At its meeting last month the Board appocinted you the members of
this committee; some of you have served on the former committee,
some are new members, List of all committee members and their

addresses are enclosed.
The Board has requested your committee to do the following:

To undertake, in conjunction with the Law
Revision Commission, a study of revision of
the existing law on the subjects of:

a. Condemnation Law and Procedure
b. 1Inverse Condemmation Law and Procedure
¢. Governmental Liability ’

The Board further asked you to advise it whether you feel you will
need staff assistance.

Enclosed for your informationm is letter from Mr. DeMoully to Mr.
Finger which prompted the Board's action.



Members of Committee on
Governmental Ligbility & Condemnation

As you know, the significant work of the State Bar is accomplished
by its committees. The Board is appreciative of the willingness of
vou and other members of the Bar to give of your time and profes-
sional accomplishments to the work and accomplishments of the State
Bar.

Enclosed to those who have not previously served on a State Bar
committee are memorandum relating to committee meetings and travel
expense therefor, texts of certain pelicy resolutions adopted by
wuc Board of Governors and copy of Article XITII, Rules and Regula- -
tions of the State Bar.

Some of you have previously executed and filed with this office the
Oath specified in Government Code and Constitution. To those of
you who have not, copy of the cath is enclosed. It is requested
that the oath be executed and returned to this office promptly.

Very truly yours,

I Fad,

Mary"G. Wailes
Staff Attorney

MGW:jlt
enc(s).

cc: Messrs. Finger, Golden, Malone, Ellingwood, DeMoully
(w/list of committee members)
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