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# b7 Memorandum 5§— 32 1/20/69

Subject: Study L7 -~ Opal modificabion of a writien cortrast

Resolution Chanter 202 of the Statutes of 1957 authorized the Comrission
to mzke a study to determirne whetler Civil Code Sectinn 1698 should be
repealsd or revised. The study was described in 1 Cal, L. Revision Comm'n

Reports, 1957 Report at 21 (1957) as followst

1

. Topic No. 10: A siudy to detarmine whether Clvil Coda Section 1698 should
C be repealed ‘or revised.

Section 1698 of the Civil Code, which provides that a eontract in writ-
.ing may be gltered by 4 contract in writing or by an executed oral

agreement and not otherwise, might be repealed. It frequently frus-
trates contractual intent. Moreover, two avoidance technigues have
been developed by the ecourts which considerably limit its effective-
ness.® One technique is fo hold that a snbsequent oral agreement modi-
fring a written contract is offective becanse it is execnted, and perform-
ance by one party only has been held sufficient to render the agreement
exeented, ™ The second techoigue is to hold that the subseguent woral
agreement vescinded the original obligations ® and substituted & new
contract, that this is not an “‘alteration’’ of the written contract and,
therefore, that Seetion 1658 is not applicable.% These technigues are not
a satisfactory method of ameliorating the rule, however, because it is
necessary 1o have a lawsuit to determine whether Section 1698 applies
in # particular cese. ’ ’

If Seetion 1698 is to be retained, the question arises whether it should
apply to all contraets in writing, whether or not required to he written
by the statnte of frauds or some other statuie. It ig presently held to
appiy to all contraets in writing ¥ and iy thus contrary to the common
law rule and probably eontrary to the rule in all other states. This
interpreiation has been critivized by hoth Williston and Corbin who
snggest that the language is the resnlt of an inaccurate attempt to
eodify the cornmon law rule that contraets required o be in writing can
only be modified by & writing.

™ See Note, 4 HasmiNcs 1.0 59 (1952}, o ’ )
. ®D L Codbey & J0aa Cotnk. Co. v, Deane, 33 Cal2d 429, 246 P.3d 946 (1952).
C.’ - = Civl] Code Section 1682 permits rescission of a coniraet by mutual agsent. |,

E “ MeChure v, Alhertl, 190 Cal 345, 212 Pae. 204 (1923) ‘(rescizsion of execnfory writ-
ten contract by oral agreement) ) Treadwell v, Nlekel 194 Cal 243, 238 Pac. 25
{18247 (reseission of written contract by substituied oral contract).

™ P A, Bmith Ca, v. Muiler, 201 Cal. 219, 255 Fac. $11 (1887), |
= X ConpIN, CoNTRACTS § 2301 (1951} 6 WiLJeToN, CONTRACTS § 1528 (Rev, ed. T838),
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The Uniform Commerical Code deals with this problem by requiring
that a written contract may be altered by an oral sgreement unlese {1)
the modified contract is required by the statute of freuds to be in
writing or (2) the originel contract requires that any alteration be
in writing., This section of the Uniform Commercisl Code was modified
when the code was enacted in California. The modified version was
based on the recommendations of Professcrs Harocld Marsh, Jr., and
¥William D, Warren , who prepared s report for the Senate Fact Finding
Committee on Judiciary. This report, which was publisbed in 1961,
undertook to analyze the various sections of the Uniform Code which
vere in controversy and to report in detail thereon. The following
extract from their report indicates the reason why the Uniform
Coammercial Code was modified in California to conform to a considerable

extent to Civil Code Section 1698:




This Scetion / Section 2-209 of the Uniform Code_J provides:

“(1) An apgreement medifyving a contract within this Article
needs no eonsideration to be binding.

{2} A gigned agreement which excludes modification or reseis-
sion except by a signed writing cannot be otherwise modified or
rescinded, but except as between merchants sueh a requirement
on 2 form supplied by the merchant must be separately signed by
the other party,

{3} The requirements of the statute of frauds seetion of thig
Chapter {Section 12201} nmust be satisfied if the contraet as modi-
fied is withiu its provisions. .

{4} Although an attempt at modification or recission does not
satisfy the requirements of subdivision (2} or (3} it ean vperate
as a waiver.

*f5) A party who has made a waiver affecting ap exeecutory
portion of the condraet may retrast the wajyer by veasomable
notifiention received. by the other party that striet performance
will be veynived of ahy termm waived, nnless the retraction would
be unjost tn view of a material change of position in rellauce on
the waiver.”’

P

. Proposed Amendment. The State Dar Committec und the Credit
T~ Orzanizations Conunittee propose the deletion of this Section, This
O getion would leave CC § 1898 in efieet.

B Recommendation, [t s reconumended that this scetion be mnended
B to read as fotlows:

(1) A written contract within {his ¢hapter may only be anodi-
fied by a written awrecnent ov by an oral agreement fally exeented
by both partics. An agrecmment modifying a eontract within this
chapler needs no consklerption to be Linding.

o2y Alhengh an attempr af madifiention or reseission does
© " not salisty the requirements of subdivision (1), # cun operate
' +  as a waiver. : .
33 [Subdivision (5) of original seetion.]”’

Discussion. The tude_generally prevatting in the United States is
that an nnsesled eontraet, even ihowgh i writing, can be vavied or
reseinded by an oral avieement suppocted by eonsideration, previded
the Statute of Frawds s cotaplied with, § Corbin, Contraets {1951)
§ 1295, This was the California vule unbl adeption of CC § 1698 in
1872, This seetion stules: A contract in writing may be altered by
a contraet in writing, or by an cxecuted oval agreement, and ot other-
wise, ™

No attempt will be made to summarize the Invwerable cases inter-
preting CC § 1698, Saffiee to say that § 1623 changes the common law
rule for modifyving a written centraet by requiring ecither a written
contract vr an oxecanted oral acreement, Thisx rule applics even where
the original writing did not come within the Statute of Frauds, The
apparent purpose of the Califurnia statute is 1o remoxe written instru-
ments from attack by means of supposedly lexs reliable parol evidenee.

If the oral ageressent.is oxeented, this is Togkcd upon as syificicit proof
of_ themedifeation. : T

The Californiz courls have at times gone far in interpretiig, the
statnte 1o allow enforeement of oral modifications. Tn Godbey & Sons
v. Deane, 39 Cal. 2d 420, 246 P. 2d 840 {1952, the court enforced an
oral modification even though cxeented by only one party to the con-
traet when the oral agreement was supported by new consideration.
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Avother means ewployed by some California courts has been to find
that the orizinal conteact had expived before the oral agrecnent was
made, henee, the oral aureciuent constituiad a hew eanteael nob envered
by § 1698, Sce Mol rcon v Gudsto, M Cal, 2d 152, 250 . 9 589 (1453},

This seetion of the Code changes the conunon law rule by allowiug
an agreement modifying a coniract to be enforead without cousidera-
,ti n. The veason for the chunre was set out by one writer in these torms
‘/‘%‘requcnﬂy, for good business reasons, the partics to a siles contract
"desire to modify it. AT pIE ATwodificndion often are frustroted by
the so-called ‘pre-existing auty” rule of eontract Law, The pre-cxisting
daty rule provides that neitler the performance of a pre-existing duty
nor the promise to perform a Pre-existing dndy is a sufficient consid-
erafion for a return prowise. suppase 8 Las contracied to gell a GIVRTIS
tity of tomatoes (o B for $1.000. The hot tean fulls out of the tomato
market prier to delivery of the tomatoes to I, and B asks § to reduee
the price to $000. & thinks it wonld be cood business 1o do 50, and he
promises B In writing thitl if B will wo ahead with performanee, 8 will
redoce the price 1o $600. Lader, ¥ venewes on his promise and sues B for
$L,000. Tn most states, the eonrts wodd enter a judament for 8 in the
ameunt of ELO0D. They would hold tlit his promise 1o reduce the
price {o 6 was not supporied by eonsideration, beeanse B's promise
to perform was a premise (o perform & pre-existing dody— g promise
to render a perfornnce abready required Ly a duty. Most modifiea-
tions of sules contracts run afon] of the pre-existing duty rale, Lhag
there have been rrowine doubis as 1o e setindiess and soial wisdom
of that rule, and 1his las influesced some conris in their aeinal deel-
sious 1o evade it. Keasions tahie the fomy of rallonatizations conehed in
terms of mutnal rescission, waiver and gift. Notion 2204 eids the
specionsiess of pretending the nresexinting duty role is cossistentlv T
I P st S R - DR, el Tl T NSRS Py .

oree m states 3 WHitl §HIGjn SRue ISt WG evadineg if, aml it

brings sense to the law of Priwse saates whicl hive steadfasthy chune 1o
the pre-existing duty rate, " Ifawkland, Sules und Bulk Sales under
the CCC (ALT 195353 11, '

The Code provision obvicusly would change the cousidersiion re-
quirement in California law and, in addition, would make an oral
agreenrent an enforeeable modification without the rerirenent that
it be exeented, unless the eoutrnet itself required the modification to
be in writing. :

California has Jong Lad the reguirement thal wriften boatrarts he
modified only by anather writing or by an Dxeentsd A devenong.-
Although this rale has been disapproved Ly some of the leiding sehiol-
ars, it has a defensible basis: that purtics elniming medificalion of 4
contraet must be able to prove the change by sometliing other thawn
parcl. Opinjons may dilfer on the werits of 1liis vade, bt it dogbilesy
has beneficial effeets in disconvaging false elaimg of modifieations. How-
ever, i unwarranted deeision which held that “excentod may mean
executed on only one side, aceordine tn the criginal terins of the agree-
ment, should be eorvected, Godlbey & Sons v, Deane, supra, This type,
of “excention’’ obviously furnislics no veliable evidence that the modi-
fication was actually agreed Upon,

On the other hand, California would do well to follow the lead of
this Bection in abrogating the consideration requirement of CC § 1698.
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The relinguishment of old obligations and taking np of new ones nuder
a wmodification agreement will novmally constilute consideration, but
the pre-existing duty eases remain to haunt us. Theve is ne valid reason
why two parties to & written contract shonld not be able to set forth
in writing a binding modification of that agreement, even thongh the
pre-existing-duty conzept would preclude o helding that consideration
in a technical sense was presant.

The recommendation regarding subseetion {1} constituies only a’
mingy ¢hange in the present California law. The principal change is
that a written modification new rendered ineffective by the anachronis-
tie pre-cxisting-duly doctrine is made enforeeable by the recomniended
amendmeat. The fully execnted oral agveoment has never necded con-
sileration to be binding in California under § 1698 and unone Is re-
quired under the recommended anendment. fu addition, it is made clear
that “‘excented” means cxeented on Both sides, which, in our opinion,
is necessary if this provision is to prevent the cuforcement of any oral
modifieations,

The Calilornia rafe on the point covered in subscetion (2] is set
forth in Afdtter v, Ermen, 136 Cal. App. 31 762, 289 P.2d 572 (1956} ;
“But under Section 1698 of the Civik Clode, an exeented oval agreement
may alter an agreement in writing, even though, as here, the ovigingl
conteact provides that all clanges must e approved in writing. This
is so because the exernted pral agreement may alter or modify that
provision of the contriet as, well as other portions.’’ Bubwetion (2)
wonld abrowate this mle and sabstibinte the New York ende allowing
parties to provide i a written contract that it can only be modifted
or reseinded in writing. To insttre that 2 consumer who signs a form
contract supplied by a merehant containing such a provision is aware
of this elause, ha mast separately sign the fomo, Presumably, this mmeans
Cthat the eliuse nousk be sol apard Crom the vemaindrer of the contract and
"subseribed by the consmmer.

The adeption of the New York rule s uneceessavy in view of the
reqnirements of subscclion (1) as recommendead above, I an oval modi-
fication is fully executed on hoth gides, even a clanse i the eontract

outlawing oval modifications should not pernmit a pavey to recover whit
e has alveady paid over, b any event, the regiivenwnt of a second
signatare by a consmmor s a useless Formality, '

Subsection (3) of the orivinal section boeowes unnecessary in view
of the vrecomnemded provisions of subsection (1).

Under subsections {2) and (3} {{4) and (3) of the original text],
“the_party relving npon the eontract as altered by the parties” action
during performance . . . Will be successful if it is shown that non-
performance of the contract as weitten was indueed, coused by, or In
reliance upun the other’s words and deeds . . . Obvicnsly, a medification
agreement ean indnee the deeree of rclianee nevessary to avoid the rale
that dlie parel modificslion s invalid.” Texas Levislative Counedl,
Analyses of Avticle 2 (1933) 47-48.

California anthorities exprossiy recomnize the docleine of waiver as
an ameliorating factor iu eases Fdliug within CC § 1693, Tn Panne v.
Russa, 82 Cal. App. 20, 408, 1536 1. 24 452 (1947}, the court stated:
1t in well scitled that the rule agninst varying the terms of a written
instrument by parol or seeking to alter a eontraet in writing other than

by a eontract in writing or an exeeuted vral agreement, is subjeet to,
.the exception that a party to a eoniract may by conduct or represen-
| tations waive the performance of a condition thereof or be held estopped "
by such conduet or representations to deay thal he has waived such
i performance.’’ Sce also Bidegury v. Oruwcuy 38 Cal. Apb. 665, 1@2 :
Pac. 176 (1820}, Since the reason for the rule permifting waiver m -
contracts within the Statute ix to preveni loss through reliance, it
follows that the waiver may be reiracted hefore there has been a serions
change of position. -




Mr. Cock of our legal staff has devoied several months to a study of
whether Civil Code Sectlcn 1698 should be repealed or revised. However,
before an effort is mede to prepare & background research study that
would be suitable for publication, the staff seeks to obtain the views
of the Commission on whether this toplic is one that merits study.

There are a number of alternstives:

(1) Mske no changes in Section 1698, reporting to the Iegislature
that the policy embodied in that section was recently reviewed and
found generally satisfactory when the Uniform Commerical Code was
enacted in California after being modified to conform generally to
Civil Code Section 1698.

(2) Retain the substance of Section 1698 but provide that an
agreement modifying s contrect needs nc consideration to be binding.

See discussion in Marsh-Warren report.

(3) Repeal Section 1698 on the grounds that it has generated more
legislation than it has avolded and has served as & trap for unwary
parties to contracts. If this is the cholce, the California section of
the Uniform Commercisl Code probably should be conformed to the official
text.

(L) Revise Section 1698 to adopt the substance of the official
text of the Uniform Commercial Code provision and revise the falifornis
version of the Uniform Commercial Code to conform to the officiel text.

As to the feasibility of alternatives (3) and (&), see the letter
from Professor Mersh (Exhibit I--attached).

Respectfully submitted,

John H.:DeMoully
Executive Secretary




Memo 6932 . EXMIBIT I

' UNIVERSITY OF CALIFORNIA, LOS ANGELES

BEFAEELEY * DAVIS + IRVINE » LOS ANGELES » RIVERSIDE * SAN DIEGO * SAN FRANCISCO

SCHOOL OF LAW
LS ANGELES, CALIFOBNIA 90024

January 18, 1968

Mr. John H, DeMoully =
California Law Revigion Commission
School of Law, Stanford University
Stanford, California 84305

Dear John:

In reply to your letier of J anuary '? 1969 relatmgto Section 2-209
of'the Uniform Commercial Code, my recollection is that the change
made in the California statute from the official text was the result
of a recornmendation made by the State Bar Commniittee studying -
the UCC and specifically the. subcommittee of that committee which

. was appointed to review the provisions in Article 2. The comment
on this recommendation in our report to the Senate Judiciary Com-~
mittee was actually prepared by Bill Warren ancl not by myaelf
although I concurred in it, _ :

The primary ba51s for our recommendatmn as I recall Was our
belief that requiring the insertion of separate clauses in a contract
to be gsigned separately, as under the New York statute which was
essentially copied into the official text of the UCC, iig a procedure
which hag very little to recommend it and merely results in all
standard forma mcorporai;mg this additional clause. Furthermore,
it was our belief that requiring a party to sign or initial a half
dozen different printed clauses accomplishes nothing whatever since
if he is ready to sign the basic contract he will sign any other num-
ber of times that the salesman directs him to, The résult is that
only where by accident the merchant has failed to get the necessary
_additional signature does this provision have any meéaning, and this
does not seem to be a reasonable basis on which to legislate. regarding
- the rights of the. parﬁes. _ _ . :

I do not believe that- it was any strong feelmg sbout this matter when
the code was originally considered, and I would think that there is
at least a reasonable chance that no serious opposition would be
aroused by a proposal to conform this section into:the Calfornia
code to the official text, However, there iscertainly a. possﬂ}ﬂzty
that the State Bar Committee would again object to the provisions
of the official text and also I would imagine a possibility that
persons representing retail merchants might finally have become
fed up with separate clauses to be signed separately -and therefore
oppose the changa . _




My own personal reaction is that the California section is superior
but this has to be weighed against the benefits of uniformity, and

I would certainly not oppose reverting in this instance to the lan-
guage of the official text.

HM:ir /j



