#36 L/k/69

First Supplement to Memcrandum 69-55

Subject: Study 36 - Condemnation Iaw and Procedure (Moving Expenses)

Attached 1s Assembly Blll No. 1191 which would provide for the
payment of moving expenses by all public entitlies and public utilities.
You should consider this ©bill in connection with the tentative reconm-
mendation attached to Memorandum 69-55. The bill is substantially
simllar to existing law upon which the tentative recommendation is
based except for proposed Sectlon 7265 which provides for payments to
compensate for the decline in value of property affected by the acquisi-
tion and change in use of other property.

Respectfully submitted,

John L. Cook
Junior Counsel
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lat Supplement
Memorandum 69-55

EXHIBIT I

+*
CALIFQRNIA LEGISLATURE—1%69 REGULAR SESSION

~ ASSEMBLY BILL R i )

Introduced by Assemblymé.n Lanterman

March 24, 1969

REFERRED TO COMMITTEE ON GOVERNMENT ADMINISTRATION

An act to add Chepler 16 (commencing with Section 7260) o
Dvivision 7 of Title 1 of, and to repeal Part 13 of Division 3
of Title 2 of, the Government Code, to amend Scction 33415
of the Healtl and Safcty Code, to add Ariicle § {commenc-
ing with Scetion 600} to Chapteyr 3 of Part 1 of Division 1
of, and 1o add Arficle 6.5 (eommencing with Section 290070)
fo, and to repeal Article 3 (commencing with Seetion 29110)
of, Chapter 6 of Part 2 of Division 19 of, the Publie Uhli-
tics Code, ond to add Scclion 158.1 lo the Streets and High.
ways Code, relaling o property acquisitions by pudlic en-
titics and public wlilitics,

The people of the State of California do enact as foﬁ-am:
Srerox 1, - Chapter 16 (commeneing with Section 7260)

s a';!dcg] to Division 7 of Title 1 of the Government Code, to
read: '

-

Crarrer 16. RELOCATION ASSISTANCE

7260. As used in this chapter: :

(a} "“Public entity'’ includes the state, the Regents of the
University of California, 2 county, city, eity and eounty, dis-
triet, public authority, publie ageney, snd nny other poliical
subdivision or public corporation in the state when acquiring

o LEGISLATIVE COUNSEL'S DIGEST

AR 1181, a& introdaced; Tanperman (Gov. Adm.). Property acquisi-
- tions: compensation : assistamee <" -

.Amends, adds, aad repealsvarious secs, Gov.C, H. & 8.C, PU.C,
and 8. & H.C. A _ .

Allows public entities; ag defined, and pubdlic utilities to give reloca-
‘tion advisory assistande and make payments for moving expenses and
relocation ecosts in eonnection with acquisition of real property for
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“real pro};erty or any inferest therein for public use, except the -

Department of Public Works of this state,

(b) “Displaced person’’ means any individual, family, busi-
ness,'or farin operation, which moves from real property ac-
guired by a public entity for publie use. ,

{e) “‘Individual’® means a person who is not a member of 2

family.

(d) **Foamily’’ means two or more persons living together’
in the same dwelling unit wito are related to each other by
blood, marriage, adoptmn or legal guardianship.

(e) “‘Business’’ means any lawful activity conduected pri- -
marily for purchase and resale, manufacture, processing or
marketing of products, commodities, or other personal prop-
erty ; or for the sale of serviees to the publie; or by a nonprofit
corporation.

(f) “Farm operation’’ means any activity condueted pri--
marily for the production of one or more agrieultaral produets
or commodities for sale and home use, and eustomarily pro-
dueing sueh produets or commodities in snfficient quantity to
be capable of contributing materially to the operator's support.

{g) *‘Affected property’ means any real property which
actually deelines in fair market value beesuse of aequisition
by a publie entity for publie use of gther real property and a
change in the use of the real property acquired by the publie
entity. .

(h} ‘*Public use’’ means a use for which real property may
be aequired by eminent domain.

:%GI {a} A public entity is authorized to gne relocation
adv:sory assistance to any mdmdual fanuly, businesy, or farm
operation displaced because of the aequisition of real property
b}r that pubhc entity for public use.

{b) In giving such assistance, the pnblic entity may estab-
lisiz loeal wlomtmn ndvisory assistance offices fo assist in ob-
taining replaeement faeilities for individuals, families, and
busioesses which it i3 neesssnry to reioeate because of the ge-
quisition of real property by the publie entity.

7262, (a) As a part of the cost of acquisition of real prop-
erty for & public use, a publie entity may compensate & dis-
Maced person for his actual and reasonable expense in moving
himsel, family, business, or farm operation, ineluding moving
personal property.

(b} Any displaced person who moves from a dwelling who
eleets to aceept payments antherized by this subdivision in lieu
of the payments authorized by subdivision {a) of this section

public use. Permits payments for decline in value of property affected
by acquisition and change of usé of other property. Aunthorizes adoption
of rules and regulations for relooation assistance and eompensation by
pnhlic entities aud public utilities, Repeals existing relocation assistance
provisions except those affeeting Department of Public Works and com-
munity redevelopment arencies,

Vote-—}[n;amty, Appropnatmn—-—"% Sen. Fin.—Yes; W. & M~Yes.
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may receive & moving expense allowance, determined accord-
g to & schedule established by the pubhe entity, not to exceed
twu hundred dolars (#2003, and in addition a disloeation al-
lowanes of on: hundred dollavs (B100).

(e} Any displaced person who moves or diseontinues his
business or farm operation who eleets to accept the payment
authorized by 1his .ablivision in Meu of the payment au-
thorized by subdivision {a) of this scetion, may receive a fixed
relocation payment in an amount equal to the average avnual
net earnings ol the business or furm operation, or five thausand
dollars ($3,000), whichever is less. In the case of a business, ne

. payment shall be made under this subdivision unless the puhlw,

entity is satisfied that the business eunnot be relocated withount
a substantial loss of patronage, and is net a part of a com-
mercial enterprise having at least one otiler cstablishment, not
being acquired, which is engaged in the same or similar busi-
ness. or purposes of this subdivision, the term *‘average an-
nual net earnings®’ yacany one-half of any net earnings of the
business; or farin operation, before federal, state, and local

- ineome taxes, during the two taxable years nnmediately pre-

ceding the taxable year in whick sueh business or farmi opera-
tion moves from the réal property being aequired, and ineludes
any compensation paid by the business or farm operation to .
the owner, his spoygse, or his dependents during sueh fwoyrear
period. To be eligille for the payment anthoerized by this sub-
division, the business or farm eperation shall make available
its state income tax records and its finaneial stntements and
aecounting records, for audit for confidential use to determine
the pavinent authorized by this snbdivision.

T263. {a) In addition to the payments authorized by Sec-
tion 7261, the public euiity, as 8 part of the eost of construc-
tion, may make a puyment to the owner of real property

- aequired for public use which is jmproved with a single or

two. or three-family dwelling actually vwned and oeeupied by
the owner for not less than one year prior to the first written
offer for the acquisition of such property.

{b} Buch puyment, not to cxeceed five thoesand dollars

“(3,0001, shall be the ammonit, tf any, which, when added to the

aequisition payment, equals the average price required for a
eomparable dwelling determined, in zeeordanee. with standards
established by the public entity, to be a decent, safe and sani-
tary dwelling adeguate to accommodate the displaced owner,

rensonably accessible to publie services and the condemnee’s

place of employuient, and available on the market.

{e), Such payment shall be made only to a displaced owner
who purchases and oceupies a dwelling that meets standards
established by the publie entity within one year sabsequent to
the date on which he is regnired to move from the dwelling
asquired by the publie entity.

7264. (2) In addition to the payment authorized by Sec-

- tion 7261, as a4 part of the cost of aequisition, the public entity
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may make a payment te any individual or family displaced
from any dwelting not eligible to receive a payment under
Section 7263 which was zctually and tawfully occnpied by such
individual or fsmily for ot less than 90 days prior to the first
written offer from the public entity for the acquisition of sueh
property.

(b} Such payment, not to exeeed one thousand five hundred
dollars {$1.500}, shall be the additional amnount which is neces.
sary to enable such individual or family to Imse or-reut for &
period ot to exeeed twn years, or to make the downpayinent
on the purchase of, a doeent, sufe, and sanitary dwelling of

“standards adeguate fo aceounnodate such individual or f'unﬂy

in areas not generally losy desirable iu regard to public utilities
and public and commerein] facilitics,

T263. (n) In addizion to the peyment authorized by See-
tion 7261, as a cost of aczquisition, the public entity may make
a pﬂvmont to any nffeeted property owner meeting the require-
ments of this section,

{b)} Bueh uffceted property owner shall itave owned the
property affected by acguisttion by the public entity not less
than one yetr prior fo ihe frst written offer for aequisition of
the avguired property, .

{e} Such payment, not to oxeeed five thonsand dollars
(55 (iﬂé‘]}, shali be the muount, if any, which equals the aetual
decline in the fair market vahie of the property of the affected
property owner cansed hy the aequisition by the pablic entity
for public use of vther real property and a chantge in the use
of sueh property.

(d) The amount, if any, of actoul decline in fair markot
value of affeated propecty shall be determined according to
riles and vegulations adoptad by the public entity pursuant
to this chapter. Suel rules and regulations shall lmit paymeut
under this seetion only to sgeh eircumstarces in which the de-

-eling in fair market valuc of affected property is reasonably

related to objeclive physieal change in the use of acquired
property.

Y2606, Any person aggrieved by a determinstion us to elipi-
biltty for a payment .uu?-oru.e { by this shapter, or the amount
of 2 payment, may have hix anplu'nlzon reviewod by the publie
entity, and the doei fon of the pubiic endity shall be final.

:z{ii’. Payments under the provisions of this chapter shall
be made 1o eligible persons in aceordanee with such rules and
regulations as shall be adoptad by the State Board of Control
for preperty accisitions by a state ageney, or the governing
body of any other public entity, for property scquisitions by
such entity. Paymenty made in relation to property acquisition
for roads and streets by public entitics other than the stute
shall be made in ascordanee with the provisions of Ariicle 8.5
{eommenaing with Section 156} of Chapter 1 of Division 1 of
the Streets and Highways Code and sneh roles and repulations
ag shall be adopted by the State Department of Public Works.
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7268, The Stale Bosrd of Control is awithorized to adopt
rules and reculations to implement payments under this chap.
ter by state agencies. The governing bedies of other public
entities are authorized to adopt rules and rogulations to Imple-
ment payments ander this chapter by such entities,

7269 No payment received by any person under this chap-

-ter shall be eonsidered as income for the purposes of the Per-

sonal Tneome Tax Law, Part 10 {commencing with Section
17001) of Division 2 of the Revenue and Taxation Code, or
the Bank and Corporation Tax Law, Part 11 {commencing
with Section 23001) of Diivision 2 of the Revenue and Taxation
Code, nor shall such payments be considered as income or re-
sourees to any recipient of publie assistance and such poyments
shall not be deducted from the amount of aid to which the
recipient would othierwise be entitied under Part 8. (commienc-
ing with Seetion 11000} of Division U of the Welfare and Insti-
tutions Code.

7270, Nothing confnined in thig chapter shall be construed
as creating in any condlemnation proccedings brought under
the power of eminent domain any clement of damages not in -
existenee on the date of enactment of this chapter.

7271. I any provision of this chapter or the application
thereof to any person or circumstances is held jnvalid, soch
invalidity shall not affeet other provisions or applications of
this chapter which can be given effect without the invalid pro-
vision or application, and to this end the provisions of this
chapter are severable,

8ec. 2, Part 13 {commencing with Section 15950} of THvi.
sion 3 of Title 2 of the Government Code is repealed. -

See, 3. Section 33415 of the Health and Safety Code is
amended to read:

33415,  An agency smax tiphe seleeatien parmenis to ov with
ethers} displaecd by & redevcloprient mreiect for moving ex-

- pensen and loases of prepests dor whieh seimbursement op eom-

pensation is net othewsise made: may make ony of the poay-
ments authorized by Chaplor 16 {commencing with Fection
2260) of Diviston 7 of Title 1 of the Government Code, inelnd-
ing the making of such paymenis iinanced by the federal
government.

Se¢. 4. Article § {commeneing with Section 600} is added
to Chapter 3 of Part 1 of Division 1 of the Public Utilities
Code, 1o read:

Artiele 6, Relocation Assistane&

#00. A publie uiility acquiring resl property by eminent
domain is authorized to give relocation advisory assistance and
te make any of the payments aunthorized by Chapter 16 (com-
mencing with Section 7260) of Division 7 of Title 1 of the
(Government Code, For the purposes of this section, a publie
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utility shall be coustdered to be & ““public entity’ other than a
state agency, as defiued by Sestion 7260 of the Govermment
Code. .

See. 5. Ariele 6.5 {conmeneing with Section 28070) is
added to Chapter 6 of Part 2 of Division 10 of the Publie
Utilities Code, to read: )

Artiele 6.5, Helocation Assistance

20070, The distriet is anihorized to give relocation advisory
assistanee @nd wake any of the payinents anthorized by Chap-
ter 16 (eommencing with Seetion 7260) of Division 7 of Title 1
of the Government Code. For the purposes of this seetion the
distriet shall be considered to be a **public entity’” other than
E state agency, as defined by Seetion 7260 of the Government

ode.

Bee. 6. Article 9 {comnmencing with Seetion 29110) of

‘Chapter 6 of Part 2 of Divisiont 10 of the Publie Tilities Code

is repealed. .

Sre. 7. Bectien 158.1 is added to the Strects and Highways
Code, to read: ’

1381, Im addition to the payment authorized by Secetion
157, as a part of the eost of eonstruetion the depariment may
make a payment to any individual, family, bosiness or farm
operation pursuant to the provisions of Section 7265 of the
Government Code, in accordanee with such rules and regula-
tions as the deporiment shall adopt relating to such payments.



April 9, 1969
Memorandum Po: California law Revision Commission

Subject: Proposed Statute Providing Relocation Payments

Since a family forced to move by the public acquisition ef its home
suffers seriocus financial losses in addition to whatever it may receive
ag a condemnation award or negotiated price for the market value of the
property taken, the proposed statute is a tremendous step forward in
eliminating an unjustifiable burden inflicted solely because of locatian.
The appropriate standard of compensation should be that the displacee is
indemnified for all losses caused by the foreced move. Moreover, relocse
tion payments should be made on an equal baeis to all displacees regard-
less of the particular public program causing them to move, The proposed
statute, while making great advances towsrd these goals, falls somewhat
short in several respects.

1. The dislocation allowance should be offered when actual (§12704034

as vell as when fixed (§ 1270.07), moving expenses are claimed simce 1}

compensates a different loss, Provision for the fixed $100 payment should

be made under § 1270.03 because of the difficulty of documenting a claim
filled with many small items of loss and damage to perscnal property
caused by the forced move.

2., Payments compensating increased housing costs for owners and

tenants alike should be made mapdatory under §§ 1270,09 and 1270.1X. If

these remain optional, some agencies will compensate them and some will

not, thus leading to exasctly the inequalities in treatment of persons
similarly situated which this statute was designed to prevent. Requiring
compensation of these losses clearly does no harm in cases where no such
loss exists, since there would be no loss to compensate,

3. The $5000 maximum payment limjtation under § 1270.09(b) should

be removed, This limit does not increase efficient administration since
— e, l-




the actual loss must first be computed and then the limit applied in any
event. The limit does not increase accuracy of budget predictions, since
the average payment, not the maximum payment, will be used for this pur-
pose. The limit simply means that an actwval loss will go uncoipensated--
a8 result highly inconsistent with the gosl of saving the displacee from

injury.

L, The two-year limitation on payments under § 1270.11 to tenants

for rental increases caused by the forced move should be increased to ten

years. If this payment is available only when necessary to enable a
family to afford equivalent housing, then the two-year limit means that

the family will be stranded in housing by definition too expensive for it

to afford after the payment runs out. The ten-year limit does not solve +thia
7 problem, but simply provides time for the family's housing needs te

decrease as children leave home or for the family's income to rise to the
point where it can afford more expensive housing.

5. Since these payments compensate losses caused by the govermment,

the displacee should Qe given & legal right to collegt them. Therefore,

§ 1270.15(a)(5) should be changed to guarantee judiciasl enforcement of
this statute, if viclations thereof are claimed by the displacee. Agencles
will claim that they will administer the statute fully and fairly. In
that event, a judicial review provision will be unused (and harmless) on
the books. Agencles will claim that a flood of litigation will occur.

This will only be true if many claimants' lawyers are convinced that
statutory violations have occurred, and in this event, it is proper that
courts decide if statutory reguirements have been fulfilled.

6. Many other losses are uncompensated under this statute, and

serious consideration ehouldbe given to compensating them uniformly if

-




the goal of leaving displacees as well off financially after displacement
as they were before is to be fulfilled. A list of losses may be found in

Note, The Interest in Rootedness: Family Reloc¢ation and an Approach to

Full Indemnity, 21 Stanford law Review 801, at 807-811 (April 1969).

T- A new section should be added to require that the displacing

agency may not displace a family until the family has secured or has been

offered a replacement dwelling substantially equivalent to its original

dwelling at a price or rent {(after taking into account the housing cost

payments under §§ 1270.09 and 1270.11) no higher than was paid before dis-

placement. A reguirement forbidding displacement until adequate housing
at affordable rents or prices is available to the displacees before dis-
placement is in force under all major federal programs.

8. The suggested changes apply with full force to A.B. 1191, attached

as First Supplement to Memorandum 69-55. This bill, however, makes a con-
tribution in including public utilities within those entities authorized
to make relocation payments. A comment should be added to clarify that
publie utilities are included within § 1270.01(a) "acquirer."

I am glad to have the opportunity to present my views on thiz important
propesal, and would be eager to offer further explanations for the sugges-
tions, if desired. If the twin goals of (a) saving the displacee harmless
financially and (b) compensating displacees from all state programs
equally under the seme statute are fulfilled as they would be if the pro-
posed statute with the recommended changes were adopted, Callfornia will
be the foremost state in the country in updating the just compensation
clause to compensate all government-caused losses resulting from forced
displacerent.

Respectfully submitted,
Horton Tooby

Stanford Iaw Review
-3~



