# 36 3/20/69
Memorandum 69-56

Subject: Study 36 ~ Condemmation Law and Procedure (Excess Condemnetion)
Attached to this Memorandum 1s a draft statute relating to remnsnt
acquisitions (Exhibit I) end e draft statute relating to protective
acquisitions (Exhibit II). In preparing these statutes, the staff has
considered the various suggestions made by members of the Commission at

the last meeting.

Rempant Acquisitions

The steff recommended draft statute 1s attached as Exhibit I.

At the last meeting, it was suggested that excess condemnatlon should
be suthorized only where the value of the remainder after the taking is
reduced by & specified percenteage as determined by the jury verdiect. In
other words, the Jjury determines the vaiue of the remainder in the before
condition as & part of the larger parcel, its value in the after condition
as affected by the improvement, and the severance damages,

There are two difficulties with the suggested approach. First, the
cost to cwre is often the measure of severance damages. For exemple, often
the severance damages can be avoided by scme action taken by the landowner
and the measure of the damages 1s basically the cost of teking that action.
In such a case, the parties are directing their evidence to the cost to
cure, not to the value of the remainder in the before and after condition.
Thus, the suggested approach would not work in a cost to cure case,

Second, and more important, the suggested approach assumes that the

severance damage concept will be retained when the Commission considers the
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measure of damages in a partial taking case. In California, monetery
values are assigned to (1) the property taken, called the take, (2) the
Adamages inflicted on the remaining property due to the taking itself,

called severance demages, and {3) the benefits received by the . improved

property resulting from the construction of the improvement. "Just
compensation" is determined by offsetting the benefits against the
severance damages and then adding the value of the take. The California
approach involves many problems, not the least of which is the deter-
mination of what constitutes general and special damages and benefitis.
By contrast, in the federal courts and in other states, "just compen-
sation" 1is the difference between the fair market value of the entire
property before the taking and the fair market value of the remsining
property after the construction of the improvement. Damages to the
remainder and benefits are not given separate consideration in this
"before and after" formula but are reflected in the award to the extent
that they affect the fair market value of the remaining property. This

brief summery is teken from Benefits and Just Compensation in Californis,

20 Hastings L. J. 764 {1969) (we sent you a copy of this). The author

of the Hestings Law Journal points out the deficiencies in the California
rule and proposes that the federal rule be adopted in California. For
this reason, the staff believes that it would be undesirable to base a
solution to the excess condemnation problem on the "severance damage"
concept. Nevertheless, the staff has provided what we think is a workable
scheme that is based on the suggestion made at the last meeting. Not only
does this scheme benefit the condemnee, but it also may benefit the

condemnor. See Hxhibit I. In connection with the suggested scheme, you
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should be aware of People v. Nyrin, 256 Cal. App.2d 288, 63 Cal. Rptr.

905 {1967). In this case, the court held that the Department of Public
Works; having elected to condemn what it believed to be the larger parcel,
could not restrict the taking to the part actually needed for the public
project when it later developed that the larger parcel included land
not taken and substantial severance damages were awarded. The look-at-
the-jury-verdict approach which is provided by the draft statute and the
"remittitur"” feature also included in that statute should provide a good
statutory scheme for resolving excess condemnation cases where the need
for the excess condemnation is not clear.

We do not know whether we have found all the remnant acquisition

statutes. We have included all that we are aware of in the draft statute.

Protective Acquisitions

The staff recommended draft statute is attached 28 Exhibit II.

General Comment

The purpose of submltiing the draft statutes for Commission considerstion
at this time is to direct and facilitate discussion of a possible approach
to the problems. It is recoghized that much additional work would be needed
to work out the details. For example, the practical effect of giving the
owner a right to repurchase the property if it is to be scld subject to
restrictione would have to be gilven further study.

Respectfully submitted,

John H. DeMoully
Executive Secretary



Memorandum 69-56 3/13/69
EXHIBIT I

DRAFT STATUTE - REMNANT ACQUISITIONS

Section 1. Section 1238.8 is added to the Code of Civil
Procedure, to read:

1238.8. Where & public entity acquires property for a public
use and exercises or could have exercised the right of eminent domain
to acquire such property for such use, the publiec entity may exercise
the right of eminent domain to acquire such additional property &s 1s
reascnably necessary to provide access to an existing public romd from
any property which is not acquired for such publlc use but which is
deprived of- access to a public reoad as & result of the acquisition by

the public entity.

Sec. 2. Section 1265.1 is added to the Code of (ivil Procedure,
to read:

1265.1. (1) Whenever a part of s parcel of property is to be
taken by a public entity for public use and the remainder is to be
left in such shape or conditicn as to be of little value to ite owner
or to give rise to excessive severance or consequeptial damages, the
condemnor may acquire the whole parcel.

(2} If the public entity intends to sell the remainder or to
devote the remainder to a use for which it could not have acquired

the remsinder by 'eminent domain, the public entity mey acquire
the whole parcel by eminent demsin only if the court finds that the

remainder would ¥e left in such shape or condition as to be of little
velue to its owner or to give rise to excesslve severance or conse-

quentlal damages. In making its finding, the cowrt shall take into
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§ 1265.1
account all reasonable means by which the condemnor could avoid the
need to take the whole parcel, ingluding but not limited tgﬁéhe right
given_the condemnor by Section 1239.4. ‘ .

té) The ;oﬁdemnor has the burden of proof to establish the facts
that Justify the taking of the whole parcel in those cases described
in subdivision {2)}. However, in such cases, if the condemnor has
adopted a resolution of necessity which contains an express finding
that the remainder would be left in such shape or condition as to be
of little value to its cwner or to gilve rise to excessive severance
or conseguential demages, it 1s presumed that the taking of the whole
parcel is Justified under subdivision (2}, This presumption is e
presumption affecting the burden of producing evidence.

(%) In any case described in subdivision (2), if the court is
not persuaded prior to instructing the jury thst the taking of the
whole parcel is justified under subdivision (2), the court shall
instruct the jury to determine (1) the amount to which the condemnee
would be entitled if only the part of the parcel to be devoted to the
public use were taken and {2} the amount to which the condemnee would
be entitled if the whole parcel were taken. After the jury has made
its determinations, the court shall determine whether the taking of
ihe whole parcel is justified under subdivision (2) end, if the court
determines that the taking of the whole parcel is justified under
subdivision (2), the condemnor may elect to take either the whole
parcel or only the pasrt of the parcel which is to be devoted to the
public use. As an alternative to permitting the condemnor to take

the entire parcel, the court in its discretion may permit the comdemnor
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to take only the part of the parcel to be devoted to the public use
if the condemnee elects to agree to a reduction of the severance and

conseguential damages to such amount as the court designates.



§ 1266

BSec. 3. Section 1266 of the Code of Civil Procedure is repealed.

P66+ --Hherever-tand-ig-5s-be -condemned -by-a-county-opr ~e by -£68
the-esbablishment-af~any-sbrech-ar-highvwayr-ineluvding-express
highways-gud-Ereewayd; ~-and-the~baking -of -a-part-ef-a-pareat-of -lapd
by-sueh-conderntng-avthertty-voruid-teave-the-repainder-thereef-in
sueh-atss-gr-shape-ov-eondition-as-te-reguire -sueh-copdeynor-te-pay
is-sompensabion~for-she-salking-of-gueh-part-~an~-ameunbt-equat-so-the
fair-prd-reasenable-vatve~of-the ~whete~paresty-the-ragetuiion-of-the
gavernipg-bedy-af-the-eify~or-county-nay-provids-fov-the-taking-of
$he-vhole-of-oneh-parepl-and-upen-the-adeptisn-of-any-sueh-reselusicn
t8-shall-be-decned-neeenpryy-for-the-publie-usey-benafity-safatyy
eecoReNyy ~sRé-gereral-wekfare-thas~-such-condemring-ausherity-aaquire

she-whole-of -puek-pareclys
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§ 10k.1

Sec. 4. Section 104.1 of the Streets and Highways Code is
repealed.

104yl --Wherever-a-part-cf-a-pareel-of-tand-ic-te-be-taken-£or
sbtate-highvay-purpescs-and-the-rematpder-ig-te-be-teft-in-suek-phape
er~-eendision-ng-ta-be~-af-2ittie-value-ta-it0-awnery-e¥-to-give-vice
te-etoims~oP-tibigation-eonecPring-severnpee~o¥-ather-danngey -she
department-may-peguire-the -whele -pareci-and-way-seii-the-reusindar
er-msy-ekehange-the-game-fer-ather-prepepty-necded -foer-shate-Righvay

puU¥pescsy



§ gh3.l

Sec. 5. Section 943.1 of the Streets and Highways Code is
repealed.

943 elr--Whenover-a-part-of-a-paresi-of-land.is-te-betaken-for
esuRty-highvay~-purpases-and-the-remaindeor-of-such-pargai-ie-te-bo
1eft+in-pueh-shape-ar-eonditicn-as-te-be-of-1ittle-valuw-to-ite-owner,
eE-be-give-rise~-ta-alaims-e¥-Litigation-coneerning~-severanea-oF-ather
demagesy~the-epunty-moy-aeguire-the-whole-parsel -and ~Hay-seil-the
remaindey-er-Ray-exehonge-fho-sane-for-ather-preperty-naeded~for

esurty-highvaF-purpesesy
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§ 254

Sec. 6. Section 254 of the Water Code 1s repealed.

25ks~--Whenever-a~part-of -a-pareel-of-lard-is-bo-bo-saken-for
ghate-dam-or-vater-purpeses-and-the-remainder-in-to-be-ieft-in-suech
shepe-on-eendition-ag-ta-be-pf-2itiie-value-to-its-evwaary-or-te
give~-pigc~to-elnima-er-titigabion-ecneerning-severanee-ar-ahhay
gamages~the -department-may -aoquire-the-vhote-paresi-and-Nay-683d
the-rematnder-op-may-exechonze~-the-same -For-ethev-properiy-aaeded

fer-state-dom-or-watew-purpesesy



§ 8590.1

Sec.: 7.~ Section 8590Q.1 of the Water Code ig-repealed.

850Q+1--Wherever-a-pari-of-a-pareel-of-1and-is-to-be-taken
for-purpeses-as8-sei-forth-in-Beetion-8500-0f-thic~code-and-the
remainder-io~to-be-lefi-in-cuch-shape-or-condision-as-to-be-of
iittle-value-te-iis-ownery-or-io-give-rise-io-elaims-or-1itigatien
€oneerri ng- coverance-oy~-ether-daragey - the-board-nay-aequire-the
ﬁhele-pareei-aad-mayhsell-the-remaiﬂéer-ér-mayhexehange-%he-same
for-other-properiy-peeded-for-purpeses-as-get-forth-in-Seetion

8590~ of-thic- eader



§ 11575.2

Pec. 8. -Section 11575.2 of the Water Code, is.xepealed,

31575+d~--Hhenever-a-pars-ef-a-pareei-of-land-is-to-be-saken
for-gtate-~vater-developnent-purposes-and-the-remainder-16-to-be
lefi-in-such-chape-or-condision-as- to-be-af-1itdle-value-to-its
ewnery-or-te-give-rice-to-elaims-or-1itigation-concerning~cever=-
ance-or-other-damagey-the-depariment-pay-aequire-the-vhote-par-
eei-and-skali-sell-the-remainder-or-shall-exehange-the-came-for

ather-property-needed- for-ciate-water-developnent-purposes.



§ 43533

Sec. 9. DSection 43533 of the Water Code is. repealed.

h35§3---wheae?er-a-pa?t-ef-a-pareei-ef-iaaa-is—te-be-aequireé
pursuani-te-this-artiele-ard-any-portion-ef-the-remninder-is-te-be
lefi-in-suek-chAape-er-eondition-ac-te-be-of-1ittle-value-te-its
owaer;-the-board-may-aeqguire-ard-sell-sueb-portiern-er-may-excharge
the-same-for-other-property- aceded -0~ earyy-oui-the-pewers-eonferred

sr-said-kesrdy
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§ 28-16 5/8

§ec. 10. MWater Code Appendix Secticn 28-16-5/8 is repealed:

Bees-16-5/8+- -Whenever-n-pars-enly-of-a-1arder-gaveed-of - land-is
reguived-by-the-digtriet-for-the-contrel-er-conservatinn-of~-floedy
stern;-er-other-vasta~-vaters; -and-the-taking-thereef;-and-the-eon-
struetion-af-the-proposed-public-imprevement~therenn-will-interfere
with-»reascpnbie-aceess-te-the-rerginder;-or-will-atheryige- eause
substantial-damage-to-the-remaindery~the-distriet-may-eondenny
purehase;-or-ctherwise-acgnivre-the-vhole-parect-af-land-of-whiek
the-a¥ea-requived-for-pubiic-nee-is-a-garfy--Pry-intideu~of-aneh
aequipitieny-the-distriet-may-eondenny-purehase;-or-cthervisge
acquire~-an-easemeni-for-ingress-te-and-egress-frem-the-said-remaindesr

fer-use-by-the-publie;-ineiuding-the-owner-of-the-lands
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§ 28-16 3/4

-.  Bec. 11. vater Code Appendix Beetion 28-16 3/k 1s repealed.
Seew-16-3}hv--whenevpr-a~§art-enly*ef-a~heuse-er-e%her-strueture

must-be-taken-or-removed-in-erder-to-use-the-land-on-which-eueh
strueture-ig-gituated-for-fieed-contrel -or-water-eonservaiion-pur-
geses-and-the-geveranee-of-pach-portion-of-the-strueture- from-the
whele-sirneture-would-eause-a-eubetantial-damage-to-the-strueturey
the-Beard-of-Bupervicerc-of-the-Ios-Angetes-Fleod-Contrel-Diasriet
May-eondemn-er-othervise-aequire-the-entire-house-or-skrueture-ard
thereafter-sell-er-stherwise- eause-the-said- atrueture-fo-be-remaved

frem-the-portion-of-the-land-se-required-for-a-piblie-user
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§ 48-9.2

Sec. 12.1. Water Code Appendix Section 48-9.2 is repealed.

h8-9v27---Wheﬂever-a-part—enly-ef-a-paree&—eﬁ-lané-is-;equired
by~the-dictriet-for-any-purpese-antherized-by-this-aet-and-the-taking
theraofy-and-the-construebion-af~-bhe-prepesed-prbiie-iHproverent
thevepny-vwiti-interfera-with-vensonable-acaeee~-se~the-remaindery-aF
will-ebherwiBge-eause-sukstantinl-damage-to-the-remnindery-the-digbries
Hoy-purekace y-oonderRy ~a¥-atharwise-sequire-the-wheie-parael-ef-1and
apd-pay-sell-the-reprinder.sr~exehange-the-sane-for-athar~-property
roguired~for~dictrict-purpeEssy~-in-ticu-af-sveh-acquipition~of-the
remaindery-the-distriet-may-pureharay-achdenn-er-cthervise-aequire-a
Fight=~af-way.or-¥aal-properiy-for-ingress-to-and -agrass-from-the

remsinder-£for-use-by-the-publicy-including-the-ocwnar-of-tha-land~
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§ 49-6.2

Sec. 12.2. Water Code Appendix Secticn 49-6.1 is amended to reed:

Lge6.1. Whenever-a-porb-snty-ef-a-pareci-of-iand-is-required
by-the-diatpiet-far-the-eontrel-er-ecrpepyatien-ef-fisedy-pto¥Ey-6F
sbther-wasbe-wakerpr-and~khe-taking-thereefy-and-tho-eenptruetion-of
She-prepoped-pubiie-inprovenont~therepnr-wiltt-inserfeva-vith-reasen~
sbie~secenp-bo-the-remainder;~ar~wiktl-stherwise -eanse-gubstansial
demage~be-the-pemaindery~she-distrieb-pAY -condemR y-PuFehasey -9%
ebherwise-pequire~-the -vhole-parecl-of--tand-and-may-seii-the-rerpainder
er-exehange-the-sgme -for~ather-praperty-requived -for-distriet -purposen
P¥y-in-ticu-of-pueh-nequisitisn-ef-bhe-repaindery~-the-disbrieb-nay
esRdedmEy-purehRasey-ap-atherwise-neguire-an-easemens~for-ngress-66
and-garessd-Frem-she-remninder-far-use-by-the-pubiiey-inetuding~the
evaer~aef-the~-tands No authority is herveby granted to the district

by Section 1265.1 of the Code of Civil Procedure to acquire riding

and hiking trails by condemnstion.

-12b-



f’__\

Sec. 12.3. Water Code Appendix Section 51.3.4 is amended

to read: e

51-3.4, The agency. shodt Liave he power of eminent downain fo aedpiire within
or outside the ageney by condemuntion i the manser and Lo the oxtent prosceihed in
Article 1, Scelion 14 of the Constitution and Eitle 7, 1tart 8 of the Code of Civi) Pre-
cedure, ag now oxisling or heveaftor macnded, all properiy or inleresls therein neees-
sary or conveniont for earrying oul the powers id purposes of the ageney except that
{he qpency shall not hiave power (o acuive by condemnaiion pullicly swied property”
hetd or wzed for the development, siorage or distrilnttion of water for public nse; and
1t 18 herely deelaved (hat the use of the property which ray be condonned, taken or
approprialed vinder Lhe provisions of tls acl, is 2 pebiic use, subjeet Lo regulalion and
eontrol of the siate in the mamier preseribed by o, Whe district in exercising such
power shall in addition io the dumage for the taking Injury, er Gestraction of prop-
erly, olso pay the cust of romaval or relocation of any sicueture, rnitways, mains,
pipes, conduils, wires, cable, poles, of any publie uiility which is required to be moved

- to a new Jocalion, and provided further that notwithstanding any olher provision of

this act or any oiher law, no properly shatl be taken wundess it is {alien upoy o find-

ing by a court of comnelent Jupisdiction that the taking i3 fov o more necessary pub-

Ye vse than that o which it has nlready been spproptiated. ’
Whenever roal propeety which s devoted (o or held for some other public or quasl-

public use fs required by the agency for any porpwse authorized by this ast, ke *

ageney may comdemn real jropsily adincest thorcte or in the Immedinde vicinily

thereof fo e oxchanged for flic real praperly so roquired by the ageney. | -

Pha powet of enindnt domain vestod G the nreney shalk inclode e poweT to con-
demi In (he name of the apeney oither the foe simple or any lesser estade or intorest
In auy properly whieh the board of directors by reselulion shall deterinine is neces-
sary for carrying out the purposes of ihe sgency.  Such resohition, adopled by a
two-thirds vote of st its wenbors, shall be conclusive evideace of all of the followlag:

{r) T'hi puldie neecssity for the propmsed public fnprovemeat,

(b} "The properiy or property interest being acquired s necessary for the proposed
public uze. -

(e} Such proposed pnldic nprovement Is planned or located In the mawner wiich
will b cowpalible with the greatest puliic good and {lie Jeast peivate Injury,

Wasnever-a-pars-oniy-of-a-pareei-in-required-by-Sho-ageney

- Fen-any-purpose-aibieriaed-by-this-seiy-and-she~Saking-theveety
aﬂ-thc-oustmtia-s#—the-popmi-puhlie-imom-m- :
ay-viki~interfere-vish-reasonaklo~aseadn-So-tha-promaindery~op
wiki-obhervise-sause-substantial-danage-~-teo-bhe-remaindery-the
AZOASY~-NAY ~SOR4 MRy ~pUreRA S0 y - or-ssharvise-asquire-she-vheie
Preet-of-dand-and-may-goii-the-ronsinder-or-eNohonge-$he-sane -
#or-othu-poyeﬁr-nquimi-fer-agmy-mmn---m-,-h—ihu—d
sush-aequisition-of-the-remaindory-she-agensy-uay-sondanny-pur-
oheo,;a-othwise-uguim-u-ngmnt-&r-_igggou-“-'au;omn
ﬁa—t&wnﬁfquuaw-ih-nyue, ~dneduling-she-ovnev-of
She-dande | | ' | |




§ 36-16.1

Sec. 12. Water Code Appendix Section 36-16.1 is - repealed.

See:-lévis--Hheﬁever-arpart-eﬂly-sfra-pareei—ef-iand~is-required
by-fhe~district-for-the-eontrel-er-conservation-ef-ficedy-stormny-o¥
ether-vaste-waterey-and-the-taking-thereef;-and-the-construetion-of
the-proposed-publie-imprevenent-thereony-will-inserfere-vith-reason-
able-aeecss-te-the-repmindery-er-vwiltl-othervige-couse-substantial
damage-to-the-remainder;-the-distriet-Hay- condemn; -purchagey -oy-
etherwise~aeguire-the-vhole-pareel-ef-land-and-may-seli-the-remainder
or-exebange-the-cane-fer-pther-properiy-required-for-distries-purpeses-
Bry-in-tisu-of-such-pequisiticn-ef-the-remainder;-the-dintriet-may
eandemny -purekagey -8¥-othervise-nequire-nn-erasement - for-ingrese-to
and-egreds-from-the-remainder- for-use-by-ihe-publiiey~ineiuding-1he

swper-of-the-3andy
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§ 55-28.1

See. 13. Water Code Appendix Section 55-28.1 is repealed.

Beer-28+1---Whenever-lapd-is-to-be-condemned-by-the-distries
for-any-ef-the-uses-and-purpeses-permiticd-by-1avw;-ard-the-saking
ef-p-part-of-a-pareei-of-1and-vwenld-leave-the-remainder-thereof
in-suek-cizse-or-shape-or-esndition-as-ta-require-the-distriei-o
pay-in-ecempensaiion~-for-the-taking-of-cuch-pars-an-amennt-equal
tg-the-foir-and-reaconable-valve-ef-the-whele-pareel;-the-resodu-
tien-of-the-board-may-previde- for-the-taking-of-the-whele-ef-eueh
pareei-and-uper-the-adepition-ef-any-suek-reseiution-it-ghaii-be
deemed-neeessary-for-the-publie-usey-benefit;-gafedy;-econony; and

gereral-welfare-that-the-digtriei-neguire-the-whoie~sf-sueh-pareedr



§ 60-6.1

Sec. 14. Water Code Appendix Section 60-6.1 is repealed.

Bees-byir-~Whenever-a-pars-oniy-of-a-gareel-of-lard-1c-reqitred
by-the-digbriety«and-bhe-baking-thereefy-and-tha-eonstruction-af-the
propesed-pubiie~improvement-~thereeny-wilti-interfeve-with-renscnabie
aecess-te-the-remainder-ef-a-perticn-theresfy-cr-wili-othervise
sauge-substantinl-damaze-te-ihe-remaindeyy-the-distriet-mAy-condemn,
purehases-er-ethervise-aequire-she-vhele-parand-of-land-ozr-such
persien-ef-the-rerainder-to-vhich-access-1a-iwpaired -and-may-sell
the-remninder-er-exechanze-the-gane-for-other-propariy-required-for
distriet-purposes---0ry-ia-liou-of-cueh-nequisition-of-the.veqninder,
the-digtrict-may-condenns -purehasey - o¥-othervwise-acquire - an-easenent
for-ingreac-£o-and-egress- f¥or-ihe-remrinder-for-use-by-the-publicy

dpeluding-the-ownery-of-the-iandy
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Sec, 1k.1. Water Code Appendix Section 74-5 is amended

755, P distrlel Is loemeby doectared (0 Te a fody eovporafe aod pelitic and

n-, syl shadl I“v ¢, i additiog kot other yeavers visted e i by this net, the
Tolevineg vasvers: ’ . :

N 1. To have perpeteal successio,

0 Fu osue awd Deogued b 1he mone of soid district,

B To adopt ooseal,

Ao e acrguire by grnd, parchiaes Joper, 1wl dvi<e, enntract, condemualion, con-
strdhen, or otheewise, nud 1o boll, nse, onjoy, =01, 4, and dispose of real abd
preesotl prueperty of every Rind, ieeodine Loots, siraefares, baildings right=ol-
way, caseaents, stal privileres aed to comdruet, maintain, alter and opetate any
awl all wurks or imparovepents, within or without e districl, neeeseaty ar proper
to curry ot auy of the shiort or purpases of (hiv act atd entvenirut Lo the fuli
exorcher of fts powere, aad B compleie, exteael, adit 1o, aler. prmovd, Fepic or
etherwia Boprove iy works, or impravesustils, of property acguined by iU as aw-
thorized By (Wls wd,

o o enateal Ele flaced and storea waters of #ald distreiet amd the Dood and «form
wirters of deoamid theat Loove thelr garees ond sibe of gaid disiriet, It whitch streams
sl the fleorhwilers theread flose inte <aid disteict, and to consrrve suel waters for
Bepelictal and weelol porpeses of said odisloidd Loy speerdine, vlnpjef, refsinine auil
cansing b pavealale inte the ol witldn oe Wit sald districf, oF (o xave or con-
RPN AU atner att or any of sach waders and profect from demagmn from such
fiand or stace waters (he waterenavees, walerstusbe kariiars, pebilic ghways, Jife
it proporty hosadd Ai-triet, and the wateeconrses ontsiibe of the Aistriel of streams
Flawhiee into the disteict, and o prevend wiade of waler of dilmeitmbion of the water
supely s, or exporintion of warer From sabd disteict, apd (6 obinin, retain and
reelnbm deainazre, sform, Fliosd aned ether witers fov Teneficial vee in =ail disteded t .
prm'lrln-d Tha! wnthing in this act eetained shnld suatherize the careying out of any
Plat of hnproveneent, the parpose of whivh i=, or dhe efTect of wWhich will he, to (ake
water whicle fows i gey waterahed in saded distreiet and transpart or =cll game {or
use anywhere oat=hle of the di<ivict whon the water Iwvel of any gravel hoeds within
the Qixtrlet is below the norat level and Such waler coutd reazonably be used to
replenish 1 wutor el of said grove] Bed-s provided foether, (hat none of the
provisins ef this act shadl preelnde the cxnreise by any ofher peliticat sulddivislon
that wmy mow or herealier exist, whally or I part, witlin the Qisttist from exer-

elsing Hs powers, allhonzh such pewers may be af the smne aatiere as the powers of

sald district, Any such efhor jediienl sabdivision eay, by written agreement with

the dbstrict, provide for the wee, or Joint nzo, of provecty or Daeilities in which any
» puel othor polltient subdiviing Low ap intesest, o for the wse, or joint uso, of prop-
ety or faeilities in whicl raid disteic! has an ingereset,

6. Te cooperate and to aet In enndnnelion with the State of Cnliforeia, or any
of ils engiverys, officors, boards, cemsni=sions, departients or ageneics, or with the
povernment of (he Uniled #wtes, or any of Ha ongineers, officors, boneds, commis-
gions, deparbients or nponcics, or with any poblic or private corpor'trlon, or with
the Counly of Santa Ihara, In the conatruction of any woerk {or the controlling of
flond or storm waters of or flowing inte sald distrlet, or for the prolection of life or
property therein, or for {be parpese of covserving sakl waters far benefictal nse with-
in said district, or In any ather worls, acls, or parposcs provided for herein, and to
“pdopt aud carey out any definite plan er system of work for any such purpose,

7. o carey on fectmicad and pther investigations of all kinds, make measure-
ments, catlece dato and minke apalyyes, chpdies, gnd fespections pertaining to wated
eanply, water rihts, conlral of storm vaters and foods and wse of water, both within
and without =sald disivict, and for siweh gairpeces sakd diztrict hall have the vight of

C accera through 2 adharized reprecmdntives (o all propevtics within gail dizgriet,

7N

The district, theangh its awthorized yepresenlatives, may enler upon such lands and
make examnations, sneveys, amd waps thevend,
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“earvy sach waler thons

8 To cunder upon any land, to make surveys and Ineate the noevssiry warks of
fmprovement and 1he Nnes for ehammels, conduits, eanals, pipelines, roadways amd
other vight<olway; o aogoire by purchase, Jease, eantract, condemuntion, ift,
deviee, or olher Jozal means all Linds sl waier and witer rights amd ofher propospty
necessary or convenieht far (he construction, wse, supply, maiptepanee, ropabe amd
Improveternt of sudd works, Inclading works constrocted aud being eonstructed by
private owners, Tands for roservairs for starage of necessars water, ainl all soesssary
appurteuatees; 1o epler info eontracts and -agrectarnts with, aud do ANy aeds meees
gary or projper For the porliemanee of any ek contracks and agpeesments with tha
Undled 8lotes, or any state, coundy, disirict of any kied, pulillc or private or neaniods
pal corporation, nxsaciation, fire, or Individoa!, or any memther of them, for the Jolnt
rexubsilion, n-mll.lrh-m Iea=ine, ewnership, di~poxifion, wse, mamdewent, mabige-
nanes, Fejuir er operation of auy richts, works or ofhor property of a kgl which
mlght boe howfully wequieed or owned By the disteiet] to aeqnive the right (o =tare
wler {0 apy reweryvolrs, or ta earey water fhroash any. eanal, diteh o eondull not
owned or controMat by the Jistelel s to geant te any owner ar jesser Lhe rizht 1o the
w0 any waler or rishf fo stove suek witor ineany reservolr of the dizteict, or to
L any tunnels, ernal, ditel, or eondnit of 1he disteicl: to
enter fnto and (o any wets necesaary or proper for (ha petformmuee of any poroes
ment with auy dtisteict of any Lind, poltEe op goelvsts marporad by, aesnebatlon, flen o
Indtvidual, ar any somaber of then for the trasfer or Qulivery te any sueh districl,
ecorporation, pssocdulitn, finn or individual of any water pizhit or wator pamped,
stored, appripriatind or ttlepwies gequirmd e seeared, for the nse of He divtriet or
for the purpnsc of exclintigitg the sge for ofhor water, waber pleht or water sapply
I exclinnge for waler, wadcr or water gupply to be dolivered to sail district b ihe
other party ta sald sgeeenintt,

9. To lneur hmdeddbedness il to lesun laumh in (he Mnnker horeln pravhiog,

10, Fo ecmuse faxes or nssessmeids o e levhud and eallocted for the purpose of
paving any ohlizutlon of 12 di=telct, snd (o carey oul any of the purposes of this
aet, In the wauner hereinaficr providel, '

I1. To male emmtracis, and Lo emplor Inlar, and {o Qo ol acts noccssary for,
the full exercise of all powers vested In salil Mutrict of any of the offteers thereol
by this net. .

12, To gxercise (he rI hi of emient dotmale, cither within or without sald Aistyict,
and It the manner provided by s for the eondemualinon nf private propecty for pub-
He use, 1o take any property nees=sary o eafry out any of the ohjects or pnrpases of
this act, whethar giuch proverty Le aleeady demtod to any pubfe uze by any dlsirict
or gther public corparatlon, or agerey, or otherw]se; provided, however, that the
Qistrict in exereishiz such power shall {n additisn to the damage fer the taking, Ine
Sury, or destruction of properiy, also pay the cast of removal, reconstracilon, or reto-
eation of any :fruecture, Tallways, mabws, pipes, eonduits, wites, eable, polez, of any
publie uillity which is required to be meved to a new location; and provided further,
that nolwithstanding nny other proviston ef this act or any ofher Iaw, ne property
shall be taken unlesy it is {oken upon a finding by & conrt of compelent jurlsdiction
that the taking is for a more neceszary pubite use than that to which it hns atready
been appropriated ;s and provided furthor, that no right shall exist in said @istriet to
take by procerdings In eminent demaln any property, including water righta, appro-
priated to publie use by any oxisting city and connty or munleipal wtliity district.
The dlsirict shall also have and way exercize the right {o condemn any existing -
works or hnprovements In -sadd district or along streams fowidg into sald Qistrict

- wow or hercafier used to condrat Tlood or storm walers, or to conserve sach fleod or

sfornt waters or to ptotect any property in said distriet or along stremuns Anowing fato
#ald dlsirlet Teom damage fram such fiood or slorm walers, gl it is hevehy deelared
that thr uae of Lhe property; Tomdy, vights-of-way, caseientx, or mnterials which nay
be tam¥-mncd, tnkcn or appeopriated under the proviztons of this act Ix o publie use
sbjict to the regulation and conirvel of ile stale in the manner presevibed by taw
provided, however, tht pothing in this aet contained shiall be deemed to authorize
sabid dixtviet, or any porson or persons fo divert the waters of any rviver, eecek, stream,
freigation syxtem, canal or ditel, or the waters thercol vr thereln wiless compensa-
thon therefor be first provided in the msuner peeseribed by Inw,

e power of ciginent domain vested I dhe distelet shall Inclnde the power to con-
fonen In (e eae of the district cither the fee siimple o any fosser eatate, enseiient,
£ hdorest inoany peal projeely which the baard of divectors of the dsi et by resalu-
tion ghall dlermine 1s necessary for carering ont ey purpeses of Lhis aet, Suely
rasolution, ssdopted by a Gwo-dlivds vote of all [ts metnbers, shall be conclusive evl-
dewuee of all af the follkaywing:

G} Fhwe pubtie ecessity for Lhe proprsed pudle Iupeovenont,

(1) Fhe projrly of proga:rly bderest Ieing acgquice? is iecessary for (he proposed
public use,

{£) Burh proeposed puddie iinprovement §= planned of Yocatmd In (he nuinuer wWhicl
wllt b eommgrkibbe with Lo grcatest pubilic good sl e haast prlvale InJury,
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{Whenever veal proprety which B devabed te or belit for samn other pablic oe quask-
publie w<e Iv requined Iy dhe district Tor any peepose smidharized by this aet, the
diztriel may condepor real property adjuoat therete or in the hnmedinte vielnity
rpeol o b exvhanged Tor e real peogerty se pogived By the dlistriee,

- Nothlng I this act condalied shall be corstoned s inoany way affecting he
Besry power ol any eaiding city and canuty or muandeipal niitity dlsiviel ar othes
diztriet of publie agepey to provide for o waler sapply for suel city aad cotpdy or
mmicipal utility disteier, se o affecting e alelide tonieoe] of gy proqaerilieos of
stch city amd condy or runicdipal niility disteiet pecessury for sweh waler sipply
aw? nothing herelo contabanl <hall e codstroed us yesting any powsr of econlrol
Over =i prgertivs in snell Santa Baelara Cously Flood Condrol amd Waler Cun-
Fervallon Distelet or inoany offioer theroef, or fuoany person referret D i this act

AS vk v=-WRUBIVOT =R -PUFE-00AY =0 f =0 -PAF 003 ko~ roguired -Ip-the
GAoOTAEs-LaD ARy -PUFPISS ~AULROFASeE-Uy~bhis-asty-anid-the-salting
wmmmm-a-m-m-nmw'
sheresn y=viil-interfers «With-2onseaniie-aeeess«to-the-remaindery
u-wwi'n-nﬁo-smmtm-m-h-ﬂ--mry-m
disiriet-may-eondensy -purehasey-or-stitervise-aoquire-the-vieke
mnbof-hﬂ-iﬂ-m—uil-ﬁo#m-ﬂ-mm-ﬁi-m
mmm-mum-mnﬁmmumnﬁ,-um |
of-sueli-asqubsition-of-the-venaindery-the-disiriot-nay-sondonny
PUPSRASey ~oF -0t ReYViSe-AeaNire-AR-S0 NN  -For-Lagrens-bo-and
m---m—mm—m—u-ﬁ-uu&o;-m-m
ovaer-of-the-dands |

313, To make cunlracis will the Conndy of Suanta Barbara awd with mlmi--ip:ﬂi‘til-f
ainl puhlie agencivs, nind 1o caploy kibor fur the: Jearpmase ul'.ii-';in;; flum! |1T;|tfwnl‘!;a;rl..
and for inspeetlig nnel passing upost The aloguaes of dradeage paes provided fin
eaeh projsed new sulaliviston fn the Cemnty of ¥anta Darbart,
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Sec. 15.

Sce. 6. The district is hevehy declared to be a body cornorate and politic amd as
soch shall kave, In addition to the other powers vestod in it by this act, the follow-
Ing powoers:

1. To have perpetual existence,

2. To suc aml e sucd in the name of the district.

J, To adopt a seal aud atter it at pleasure.

4. To noyuire by grant, purclhiase, lease, gift, devise, contract, condennation or
otherwise, and o holu, wse, enjoy, sell, fot, and dispoze of real and personal property
of every kind, including lawds, stractures, buildings, rights of way, eastinents, and
privileges, exeopting water rights owned by a public corporation or apgency without
the conscut ©f such public corperativn or ageaey, and to construct, maintain, alter
and operale any and all projects or works of improvement, within or without the
distriet, peorssury or profur to carey out any of the objects or purposes of this aet,
or convenicnt to the full exercixe of its powers, and te canstruct, complete, extend,
add to, alter, rewove, reconstiuct, repaie or otherwise improve any projects or works
ol hrprovetnent, or property aoquired by it os authorized Ly this act. .

4. o centrol the foad ant storn wikers of the distriet, and the floml and sterm
waters of stroams that have their sonrce ountside of the district, but which streams
nmd the flood walers thereol flow Inle the distriet, amd to conserve such waters for
benrficial and pxefn! purpeses within the distriek by retarding, spresding, storing,
retaining apd cansing the saue to pereolate fnte the sofl within or witheat the dis-
trict, or to save and conserve in any mamer ali or any of such walers and proteet
from diuange from sucl food or sterm waters the watercourses, watershods, public
highwoys, Hie and property in sald distviet ! provided, that water rights now exist-
ingz, puitic or private, be not therehy talken or danagad without compensation; pro-
videdt further, that none of the provisions of this act shall in any manter limit or
precinde the full excreize by any connty, city, distriet, paiblic or municipal authority,
ageney or corporation, er any politieal sulwtivision that muy now or hereafter exist,
wholly or in part, within the district frem oxcercising any of 1ts powers, although
such Le of the =ane uxbure as the powers of the district.  Any such other public
entity nmay, by written ageecment with the district, provide for the use, or Joint use,
of property or facilities {a which auy such otler pubfic entity has an fnterest, or for
the use, or Joint tese, of property or facilitios in which the distriet has an interest

6. Te cosperate aud to act in conjunction with or euniribute fands to, the United
Siates or the State of Califarnin, or any of their engincers, officers, boards, corumls-
sions, departments or agoreies, or with any public or private corporation, or with
the County of San Diego, or with any public ageney or Jistriet, in the construction
of any projects or works of improvement for the controlling of flood or storm watera
of or Howing into the district, or for the protoction of life or property therein, or far
the purposcs of conserving said waters for boneficinl use withie sald district, or for
the protection of benches and shorelines from crosion, or for -the restoration of
benches and shorclives, ar in any other works, acts or purposes provided for Lerein,
ot to adopt and carey out any definite plan or system of projects or warks of im-
provement for nny such purpose:; ond to enter Into, and te do any and all acts
nuccs:i-.}ry_. ar proper for 1he m‘yrfu_rm:mm of, rny agrecutent with, or neccssary tn
comply with any act of authoriznlion of, the Unlted States, or any state, county or
district of auy _lmu!, or neeossary and proper for the pesformance of any agrecmoent
with any public or private corporation, assoclation, firm or indlviduzl, or any
number of them, for the joint finaneing, aofquisition, constraction, leasing, ewnership,
disposition, use, management, malutenanes, ropaic or eperation of any vights, proj-
ects or works of improvemsent, or othier preperly of -auy kind which might be Jaw-
fully aeqoirved or owied by the district.
an:: c::n?m:]‘;:[:ﬁ t;xre ;]J;I;]:I!;t":tn zu;m‘:vm‘dnrlfrf nlns n:-sor.roirs, or to carry water through
e t ! ond o_ o 'm.- y the (h‘srm-t, and to grant to nny porson

e rlght to earry any water pwned by sucl person throngh any tunnel, canal, ditel:
or contluit of the illf!ri{‘t; provided, that the district shall not aequive any sueh
rights from a nnurif.-}p.a]itg ot buhlic waler azeney or distelel othur than with the
consceut of such municipality or public water wmgency o distriet,

8. To curry on technieal aml other investHgations of all kinds, muke mepsnee-
ments, eollret datn, and to make analyscs, stadics, nud Inspections pertainiug to
water supply, water rights, oocan enerents, tides, crosion, control of floods, aml use

1
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of water, and to ke syrveys, studies, et nops and plads relative to the loration
of necossary projocts and woeks of inaproversent ineliding bat not limited to dons,
Jevies, chanuels, combuits, ennals, pipelines, roadways and othet rightsofaway, and
relative to the wcquixition of Jand=, or ntesests therein, nml ofther property;  pros
vided, that the foregeiog powers may e exeecieed by the disteict to the extent neecs-
sary to pecomplisb the purposes of (i aet; @wd fncther provided, that the district
has the right of accese, and may nnder upon auy amds within or without 1he dis-
teiet, frrespoctive of the owpership of such lunds, witly or without the permibssivn
of the owner of such kands, in order to fecomplish the fets awthorized by this 5o
tlon, or any of them, ard such onfry by the ddistrict or by fs aunthoriznd repre-
sentative shall not censtilate, nor give rise Lo, any canse of action in faver of the
owner or owners of such land except for injaries resulting from negligence, wanton-
ness, orf malier,

Whenever & projoct or work of lwprovenent iz contmuplated duc consideration
shall be given fo the location of existing sewage lises and to the pos<ible locations
of future sewage lines, and the district shall solicit the recommendations of puilie
eewage disposal sagencies in order that district faeiities may be loeated egultally
in light of such sewage lines,

. Fo incur ndebtcduness amd to ixscoo bouds in the manner hoceinalter provigled ;

10, To eause taxes or aAsscxsments (o be Jevied and collected for the purpose of
paying any olligation of the district, and te carry out any of the purpeses of this
act, In the manner hereinalter provided, )

1i. ‘To make contracts, te cinpdoy Jaboy, fo cindlay cxport appraisers, consultants
and tochnlenl advisors and assistanis, and te do ol acts necessary for the full exer-
eise of all povers vestod Ly thiz aet in sald district or io any of the ofiicers thercef.

12, The distriet has and mny esereise the rizhit of eminent dosaain within the
County of 8an Dlezo, either within or without the distriet, and [k the manner pro-
yided by law for thie condemnation of private property for priblic uwse, to take any
properiy neccssary to capry out any of the ohfects or pirposes of ihis act, whethoer
sueh proporty he already devalvd to any puldie use by any districk or public eorpe-
ratlon or agency, or otherwise; provided, Lowever, thnt the district In exorcisiug
such power shall in addirien to the damage for the taking, injury, or destruction of
propeety, also pay the cost of removal, reconsteueilon or relocation ¢f any structure,
raflways, mains, pipes, eonduits, wires, eable, poles er other property of any public
utility or public corporation ar district which is required to he moved to a now loca-
thon: and provided further, that notwithstanding any provision of this act or any
other law, no property shall be taken unless it i3 Laken upon a finding by a court of
cotapatent Jurisdietion that the taking Is for o more necossary public use than iy
to which it has alecady Leen appropriated; and provided farther, that no right shan

" exlst in the district to take by proceedings fn eminent domaln any water rights appro.

peiated to public use by any oxisting municipal corporation, water district, or ether
public ageney, The district shall alse hiave the right to and may condemn, within
the County of San Dlcge, any oxisting works or improvements in the distriet or nlong
streams flowing into the district now or hercafter used to control flood or sterm
waters, or o conserve such Tlood or storm waters or to protect noy properiy in the
district or along stroams flowing into the district from damage from such flood or
storm waters, or to preteet beaclics or shorellnes from erosion or fo restore such
beaches or ghorelines, and it Is herchy doctared that the use of the property, langs,
rights-of-way, easoments or matorials wihielh moy be condemned, taken or appropri-
atedd under the provisions of this aet is a publle use subject to the yegulation and
control of the State of Californin bt the wanner preseribed by Iaw; provided, how-
ever, that nething In fhis act contained shall be decmed to authorize the distrier
of any parson to divert the waters of any river, eroek, stream, Irrigation system, easnl
or ditch or the woters thercol or therein widess compensation therefor be first pro-
yided in the manner proseribed by law.

The power of cmndaent (hnnin vested in the disfrict =hall inclede the power Lo con-
denn in the mwene of the district either thie feo simple or any lesser cstate, cagsemoent
or interest i any real property which the board by reselntion shall determine Is
necossary fur earryving out the purposes of this net.

Refore property can be takea it maust appear:

1. That tho vse to which it is to be applied is o use pathorized by this acty ond

2, That the taking is neeessary to such wse) pravided, whon the hoard, by reso-
lution adopted by vole of two-thirds of all ifs nreinbers, has found and detorminet
that the public lnterest and necessity reguire the acquisitien, construction or comple-
tien by the district of some project or work of inprovrment, and that the property
deseribed In such rosolution is necessavy therefor, soch resolution shall be conelu-
sive evidenee:

(o} of the public necessity for such proposcd project er work of fmproveinent;

(b) that suck proporty s neressary thierefor, nnd

fe) thiat such proposcd projoct or wurk of improvement fs plunned of Jocated n
the manner which will I most compatible with the greatest public good, and the
feast private injury; provided, kawever, that sail resolution shall not be such con-
clusive evidenee In the ense of the taling by ilie district of property ocated outside
of the tereitorial limits theeoof,
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Whasnever-iand-is-te-be-condenned -sy-she-ditstriot-For-any-eof
Phe-usas-and-purpsses-perstised-By-iavy-and ~She-Laking-of -a-part
of-a-pareal-of -2and -would-isave-the~-reminder-thorasf-tn-gush
sibe-ar-shape-ar-sendision-an-se-require-she-distrist~to-pay-in
sompensation-for-the-baking-of-sush-pare-an-ansuns-oqwik ~bo-the
fair-and-reassnabie-vaive-of-she-vhoie-parsely-tiae-ressiution-of
the-board-nay-provide-for-the-tatng-of-tihe~vhslie-of-sush-pareai
and-upen~she -adopbion-of-any~sush-reselution-is-shadi~de-desnmed
necensary-£ar-ghe-publiie-usey-bonefiby-safeiyy-csonemyy~and -
genoral-welfare-thas-She-dtstriest-aasguire-sha-viede-of -sush-par-
L T ' :

"Whenever real peoperty which is deveted to or held for some otber publie or .
quasi-public use is required by the distriet for any purpose anthorized by this net,
the district may condemn real proporty adjrcent thoreto or In the immediate vieinity
thereof to he exchanged for the veal property o required by the distriet.

.Nothieg In this act contained shal be comstrued ns In any way affocting: the
plenary power of any existing mwaleipnl vorpovation, water district or other pubilic
ageney providing water to the puldic or as nffecting the absolnie control of muy
propertios of such menicipat corperation, water distrlet or public amency necessary
for suth water supply, and znothing herein contained shall be construod as vesiing
any power of control over such properties in the distriet or any officer thereat, or in
any perean roferred to in this net, except to the extont consented thercto by such
municipal corporation, water distylet or puhlic ageney.
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13, To plan, improve, oporate, malntain, and keep in o sanitary condition a sys-
tem of publie parks, playzrounds, beaches, swimming arcas, anud other facilitios for
publie reereation, for the pxc and enfoyment of atl the inhabitanks of the district, ag
#n incident to the carrying out of the projeets awnd works of improvemeont of the
distriet and on fand acquirad or used for the fioed contrel, drainage, Leach or
shorcline erosion eontrol, or wailer couscevatian purposes of this act; to construct,
maintaln, and eperate any cther amuscront or recreational faciiitics on such Iands,
fncluding picnic groinuts aud cquipment incideotal thernto, bathhonses, golf conrses,
tennis courts and other speclal ammsereents amd forins of recrcation; te {fix and
eolioet reasenalie fees for the use by the puildic of any sach speeial facilirios, sery-
lees or cquipment; and to adopt snch rales and regolations as in the discrotion of
the board are necezfary e the orlerly operation and contvol of the use by the
public ¢f such Inmls emd facitities for recreational pusposes; previded, howover,
that the distriet shali not, for the purposes specificd in this subsection, interfere with
the contrel or aperation of any existing puddle pack, playground, beach, swimming
arca, parkway, recreational groond, or otbier public property, owned or controlied
by any othor dlstrict, coniity o municips? earporation, except with the consent of
the governing hedy of such district, conndy or municipal corporation, and upon such
terms g8 nny e mutustly agreed upon between the boanl and sueh governing body;
and further provided, that no sueh recreational facility shadl be established In any
city or in the nninrorporated lerritery of o county without the consent of the goy-
erning by of sucli city er county, amd further provided, that 1! any such reerea-
tional facility is Joeated witkin the unincorporated] tervitory of 2 county then that
county, or {f any suel recreattonnl fasility s Jooatod within the corporaie lmits of
any elty then ithat city, by teselution duly passed by the governing body of sich
county or clty. may sssime the manizement amd eontrel of soch recrcational
Tacility, In whieh event such connty or city shall extublish and collect nomdizeriming.
tory fees aml charges Tor the use of such reerentivnnl Facility am? may octabiish
rules amd repurdations pertaising to such recreational faeility, and the courty or cliy
annually shall deduet feom suell foes nl chiarges an amonat sufficient toe reimburse
the coulify er eity for the costz ot expenses jneuteed b such manazement and con-
tro? of such reercational facility, and =hall pay over to the districh, for use for
general district purposes, all money collocled in oxcess of the amount NOCessary
for such reindursement,

M, The pewers herein gramisl shall inelade the design, construction, or malnte-
nanee of any levees, scawdbls, groins, bresliwators, jettes, outicts, fhanuelz, hnrbors,
basins, or othir prajects or works of hmprovement portaining thereto for the protee-
tlon of shoareline or Braches.

15, Te lease, sell or dlispose of any property or interest thereln whenever, in
the Judzoeat of tho hoard, sald properiy or sald interests thercin or part thereol
ia no longer regulved fur Qe pupepieses of the distriet, or may be jeased for any
purpose witheut terforing with the use of soch property for ihe purposes of the
Qistrict, and to pay any conpensatlo reciived therefor into the general fundl of the
district and use the samo for the purpeses of this act; provided, however, that
nothing horein contained shall autherize the board or any officer of said district to
golf, lease or ofhierwise dispose of any water, water rlghi, roseryoir space or storam:
capneity or any inktcrest or space theeeln, exerpt to prublic agencles for recreatiomn!
purposes of oxcept as heretofore provided in subscction 6 of this seetion, or exerpt,
in the discretion of the hoard, as ig necessarily incideotal to the nccomplishient of
the purposes of this net or {o the pablic welfnre; provided, however, that the
disteict may grant and convey (o the United States, or fo0 any federal ageney aw-
thorized te aceept and pay for such land or Intorests In Jund, all lamds and interests
in Ignd, now owneld or hercafter acgquired, Iving within any channel, dam, or reser-
volr site, or shorelire or boach, inproved nnd eenstructed, fa whale of In part, with
federal funds, upen payment Lo the district of sums equivalent to setual expondi-
tures madde by it In Aacquiring the Inmds and Interests In land so conveyed, and in
improving sach lands and interests in Tand, deemed reasoweble in the diserction of
ihe board,

18, To grant or othcewlse convey fa countles, cities and counntles, cities, the
State of California or the United Statces casements for street and highway parpeses
over, along, wpon, im, turough, seross or under any real property owned by the
digtrict.

I17. To remove, catry away and dispose of mny rubbish, trash, debris, or other
Inconvenient matter that may Le disltedged, transporied, conveyed, or carried by
means of, through, In or along the werka and structurcs operated or maintaineq
hercunder and deposited upon the property of the distriet o clsowhere,

I18. Notwithstanding any provisfon of thls aet, the district shall not have the
power Lo compete with water sclling or distribution agencies, elther publie or pri-
vate, by sclling or distributing water to consemers for domestic, agricultural or ja-
dustrial use; provided, however, that the distriet shall have the power to gell to
water agencies, elther public or private, such surplus water ag it may accumulate,
(Stats, 1966, 18t Ex.Sess, ¢. 55, p, —, §G.)
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The following section, relating to this matter, would not ber

amended or repealed:

‘% 1504, Compensxlion; ascerininment; scaulsitlon of properiy wlhen compensalien
equat {o value of property of ulility
Fust eanpensalion for tle property so taken for public purposes shall be as may be
mutuntly agresd by the political sebdivision and thae private atility or as aseertained
apd fixe? by a court of competrnt inrisdiction pursuant te the lws of this state
relating to omineat domain, neloding eonsideration ef the vselful vatue to {he political
pubdivision of (he property so taken.
- ' Whenever the compensatlon by o peliticnl sulwlivision umder this seetion is an
' amount oqual to the Just eompwen=adiee value of all tke proporly of the private
utility in the operating system thad the private viility cmploys in providing water
servire to the scrvice avea, the politieg! sulwlivision way, by reseolution, provide for
the acquisition of all sucl projerty,
A potitieal subdivision engayged in acfivifies set forth in Sectien 1503 shall pay
Just cotmpensation for e propeety o taken for publis purposes, (Added Stals
1963, €. 1752, p. 3025, § 1) ’

N
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Memorandum 69-56 EXHIBIT II 3/14/69
TRAFT STATUTE -~ PROTECTIVE ACQUISITICNS

Section 1. Section 1265.2 is added to the Code of Civil
Procedure, to read:

1265.2. (=) As ueéd in this section, "property to be acquired
for protective purposes" means property to be acquired under the
authorization provided in subdivision (b).

(b} A public entity authorized to acquire property for a public
work or improvement by eminent domain may also acquire by eminent
domain property which is reasonably necessary to protect the public
work or improvement and lts environs or to preserve the view,
appearance, light, alr, or usefulness of the public work or improvement.
Property so acquired may be conveyed by the public entity subject to
restrictions concerning the future use and occupation of such property
80 88 to protect the public work or improvement and its environs and
to preserve the view, sppearance, light, air, and usefulness of such
publie work or improvement.

{c) If the public entity plans to reconvey property to be
acquired for protective purposes, the public entity may acquire the
property by eminent domain only if the court finds that the acquisition
of the property 1s reascnably necessary for the purpose of protecting
the public work or improvement and its environs or to preserve the
view, appearance, light, air, or usefulness of the public work or
improvement.

(d) The condemnor has the burden of proof to establish the facts
that justify the taking of property to be acquired for protective
purposes in the case deseribed in subdivision (c¢). However, in any

1=



§ 1265.2

such case, if the condemncr has adopted a resolution of necessity which
contains an express finding that the property is needed to protect

the public work or improvement and its environs or to preserve the
view, appesrance, light, air, or usefulness of such public work or
improvement, it is presunied that the taking of the property to be
acquired for protective purposes is Justified under subdivision (e).

{e) The presumption established by subdivision {4} is:

(1) A presumption affecting the burden of proocf to the extent
thet the property to be acquired for protective purposes is within two
hundred feet from the closest boundery of the publie work or ilmprove-
ment.

(2) A presumption affecting the burden of producing evidence to
the extent that the property to be acquired for protective purposes
is not within two hundred feet from the closest boundeary of the publie
work or lmprovement.

(£} If the public entity proposes to sell property acquired by
eminent domain under the authorization provided by subdivision (b}
subject to restrictions concerning the future use and coccupation of
the property within five years from the time the property was acquired,
the person from whom the property was acquired shall be provided with
an opportunity to repurchase the property on terme equal to the best
terms offered by any other person to whom the public entity proposes

to sell the property.



See. 2. friicie 5.5 of Chaapter 1 of Division 1 of Title 1 of
the Goveramsnt Code 1s repeaind.

Notey Shis avticles repdp sz follows:

§ 180. rare, dofinition. “Land” when used in this article in
cludes any intercst, vrsemert, or resorvation in land.

§ ¥9T. Application of chapler. Whanever the State or any city

or county may acyuire land In excess of the Jand actually needed or

used for public purposes [i: rormection with the establishing, laying out,
widening, enlarging, exterding, or mairtaining of memorial grounds, .
streets, squares, parkways, or reservations, the acquisition, mainte- .
nance, and use of such lwid and {he sale, disposition, and conveyance

and the establishinent in ¢connection therowith of any reservations con- .
goonine the future use and occupation of such land so as 1o protect the

public work. ~ improvements and thebr environs which it adjoins and

to preserve the view, appearance, light, air, and usefulness of such
public works shall be conducted and maintzined pursuant to this arti-

ele.

8 192. Construclion of acts. Fvery wil of the State authorizing
the State, any cily or county to aciuive Jand for the purposes of estab-
lishing, laying out, widening, enlarging, extending, or maintaining me-
morial grounds, streels, squares, parkwzys, or other public places, shall
be construed as including among its purposes the acguisition of Jand
in excess of the land actus!'y needzd or used for public purposes. .



§ 193. Authority to sell; reservation of easement, interest, or
right. If the State, any city, or county acquires any land under Sec-
tion 1415 of Article I of the Constitution or this article, which land is
in excess of the land actually needed or used for public purposes, the
State, cily, or county may sell such land or any interest therein and
may reserve in the land any reservation, easement, interest, or right
that public interest, necessity, or convenience requires {o preserve the
view, appearance, light, air, and usefulness of any public memorial
grounds, strects, squares, parkways, places, or works.

§ 194, Prohibition 2 gainst sale except by legislative body; notice
of sale. No such sale shall be made by a city or county except by its
legislative body, nor until after notice has been published in the juris-
diction of the legislative body pursuant to Section 6064. The notice
shall:

{a) Describe the land or lands to be scld.

(b) Set forth in general terms the interests, easements, or reser-
vations to be reserved by the public.

(c} State the lime and place of the sale,

{d} Call for sealed bids in writing,

§ 195. Opening of bids, sale to highest bidder, rejection of bids.
At the time and place set for the sale, the legislative body shall open
any bids received in response to the notice and shall sell the land to
the highest bidder, except that it may at that time or st any time to
which the sale is continued receive any higher bids and may reject
‘any bid failing to comply with the terms of purchase set forth in the
notice, '



§ 196. Disposition of proceeds of sale, refunds. Money derived
fronr the sale of land pursuant to this.article shall be immediately paid
into the fund from which payment was made for the land. If the land
‘was purchased with funds derived from the levy of any assessment or
tdx upon property beneflited, the money derived from the sale of the
land shail be distributed. as refunds to the persons paying those assess-
ments or taxes in proportion to the amounts levied or assessed against
them or thereafter to be levied or assessed against them to meet any
bonds as yet unpaid by them. Money to be refunded to any person pur-
suant to this article shall first be applicd to any indebtedness of such
person or his successor in interest on account of any tax or assessment
levied or any bond issued to pay the cost of any improvement done or
performed by the public body, all or part of the cost of which is levied
or taxed against the land of that person. ’
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§ 10k.3 §

Sec. 3. Section 104.3 of the Streets snd Highways Code is
repealed.
16k -3 - Phe -Gepariment -may -eondenn -Feclk -property ~oF -aky ~iaterest

therein-fer-pezervathons-in-and -abeut -and -along-and ~-+oading - Lo -any

shate-highway -er~shher-pubiie -wokk-or -lnpraverent ~-ecRstrusted-oz-te
ba-econsbrneted -by -the -Gopariment -and -Rayr-after-the-establishnent ,
Iaying -out-and -eempretion -of-such -iNprevoRent 5 -eeBvey -aut ~-aRy -sush
real-properby-or~-interest-therein-thus-aeauired -and ~nes -ROOESAFY
for-gueh-imprevenent-with-reservabiens-coneerning-the ~-future -use -and S
ceeupation-of-pueh-real -property-ar-interest-thereiny-so-as-to-protact !
gueh-publie-work-and -improvement-apd-it5-crvirens-and-to-preserve-the
viewy-appeavaneey~tighty-sir-apd-usefuligss-ef-suah-public-work;
providedy-that-1ond-se-eendenned ~-under-authority-of-this-seatisn-shatil

be-timibed-te-pareels-1ying-vhelly-er-in-pars-within-a-distanee-ef-net

be-cpeced~-150-2eet-from-the~elosest-boundary-af -such-publie-werk-oF
imprevement s -previded ;-that-vher-pareels-vwhish-tie-eniy-paviially
vithin-sdeh-2imit-ef-150-Ffact-are-takeny-only-sueh-perticns-nay-be

aspdemned-whiokh-de-net-axeead-200-£fant~from-sadd-alesesi-boundary
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§ 256

Sec. 4. Section 256 of the Water Code is repealed.

256+~ -The-dopariment -Ray-eond akn-real -property-or -any-intarest
thevein-for-reservoticns-in-and-atout-and-along-and-leading-to-any
stase~dar-or-waber-Ffacility-a¥-cther-public-vork-or-improvenent
esRairucted-or-to-ba-genstrucied-ky-the-depariment -and-nay, -afier
the-establiisbmenty-laying-out-and-scmpleticn-ef-such-improvenanty
eenvey-oui-any-sHeh-real -preperty-er-interest-therein-thus-aoguizred
apd-pet-neecEsary-fer~cuch~inprevament-vith~veservations-esresrning
the-fusure-uee-shd-seaupaticn-of-gnah-real-property-or-interest
thereiny-ge~-as-to-proteet-such-public-work-and-improveneht-and-1ts
envirens-apd-$s-presarve-the-vievy -appearanoey-2ighiy-aizr-and-ure=
fudnesg-of-susk~publie-works-providedy-that-liand-so-condermed. - ander
suthenitsy-of-this-section-shaill-ba-timited-to-pareais-lying-whodly
o¥-in-pari-vithin~a.dictance-sf-noi-fe-oxeeed-500-.faai-frem-the
slesesi-bourdary~ef-such-public-work-or-improvement;-providedy-that
when-pareqeis-whieh-lie-sniy-pariialiy-within-such~dimli-of-500-Taat
aye-takeny-enly-suekh-pertions-may-bo-condapned.whigh--do-not~axgaed

600-Lagt-frem-said-alosest-boundary.

e




Cther sections related to protective condemnation which are

not recommended for amendmeni or repesal:

Code of Civil Proceduras Section 1239.k4:

§1239.4. Protecting Approaches ta Afr-
port.—Where necessary to protect the ap
proaches of any airport from the encroach-
ment of structures or vegstable life of such
x height or character as to interfere with
or be hazardous to the use of such airpart,
land adjacent to, or in the vicinity of, such
airpert may be acquired uader this tirle
by a county, city or airport distect re
serving to the former owner thereofl an
irrevocable free license to use and accupy
such and for all purposes cxerpt the ereer
tion or maintenance of structires ar the
growth or maintcnance of vegctable Life
above a _certain preseribed height or may
be acquired by 2 county, city or airpart
district in fee. LegHL 1945 ch. 1242, 1961 '
ch. 955. '

Government Code Section 6950:

§ 6950, Legistative intent; preservation of open spacas for publie
use and enjoyment. It is the intent of the Legislature in.enacting this
chapter to provide a means whercby any county or city may acquire,
by purchase, gift, grant, beguest, devise, lease or otherwise, and
through the expenditure of public funds, the foe or any lesser interest
or right in real properiy in ovrder to ptescerve, through lmitation of
thelr future use, open spaces and arcos for public use and enjoyment.
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Govarnments Cods Dection

§ 6951,  Spresd of urban developinea{; seenic or ﬁatheﬁ_c value of

open areas and spaces. The Legislature finds that the rapid ‘growth

and spread of urban development iz encroaching tpon, or c-.limmatipg, ,
many open areas and spaces of varied slze and charac_ter, including

many having significant scenic or esthetic values, which sreas and

spaces if prescrved and maintained i thelr presernt open siate would

constitute important physical, soeial, esthetic or economic assets to

existing or impending urban and metropolitan development.

Government Code Sectlon 69523

§ 6952, Legislative declaration; expenditure of public funds,
The legislaiure hereby declares thatl it Is necessary for sound and
proper urban and metropolitan development, and in the public interest
of the people of this State forr any county o city to expend or advancee
public funds for, or to accept by, purchase, zift, grant, beguest, devise,
lease or otherwise, the fee or any lpsser interest or right in real prop-
erty to acquire, maintain, improve, protect, Imit the fulare use of or
otherwise conserve opon spaces and aveas within thelr respective juris.
dictions.

Govermment Code Secticn 6953:

§ 6953. Legislative declaration; public purpese, The Legislature
further declares that the acnuisition of intoresis or rights in real prop-
erty for the preservation of open snaces and areas constitutes a public
purpose for which public funds may be expended or advanced, and that
any county or city may acquire, by purchase, pifi, srant, bequest, de-
vise, Jease or otherwise, the fee or apy lesser intorest, development
right, easement, covenant or olber coniractual ripht necessary 1o
achieve the purposes of this chapter. Any county or city may also
acquire the fee {0 any property for the purpose of conveying or leas-
Ing said property back to its original ewner or other person under
such covenants or other contraetual preangements as will limit the
future use of the property in accordance with the purposes of this
chapter,

...?'.,




Government Code Section 595k:

§ 6954, Definitions. For the purposes of this chapter an “open
space™ or “open area" is any space or avea characlerized by (1) great
natural scenic beauty or {2} whose existing openness, natural condi-
tion, or present state of use, if retained, would enhance the present or
potential value of abutting or surrounding urban development, or would
maintain or enhance the canservation of natural or scenic resources.

Government Code Section TOOO:

§ 7000, Legistative intent; caseinents. It is the intent of the
Legislature in enacting this chapler to provide a means whereby the
Department of Water Resources, Parks and Recreation, Fish and
Game, and Finance, of ihe Slate of California, may acquire by pur-
chase, gift, grant, bequest, devise, lease, condeinnation or otherwise,
the fee or any lesser interest or vight in veal property in order 1o pro-
tect, preserve, maintain, improve, restore, limit the future use of, or
otherwise conserve Tor public use and enjoyment any of the lands and
areas, identified below, alongside the Westside Freeway, Interstate
Route 5, and the California Agueduct, which have significant scenic
values:

{2) Belween the Califfornia Agqueduct and the Westside Freeway
from Highway 41 nerth (o Milham Avenue.

{b} Between the California Agquednet and the Westside Freeway
from Ness Avenue novih (o Picnoer Road,

{c) Between the California Aqueduct, ithe Westside Freeway and
the Delta-Mendota Canal {rvom Cottonwrod Road north to the freeway-
aqueduct crossing at Orestimba Creek, and between the agueduct and
freeway north of that point to the Alameda county line.

The Department of Public Works may acquire scenic easements
along said Westside Freeway, provided that funds for such easements
are obtained pursuant te the provisions of Section 319 of Title 23 of the
United States Code relating to the purchase of interests in lands ad-
jacent to highway rights-of-way, provided further that the federal
government reimburses the State for the costs of such scenic ease-
ments, and also provided that the use of money for this purpose will
not reduce the amount of funds which would otherwise be available to
the State for highway purposes.

MJG,-




Government Code Seeticn 7001:

§ 7001. pubic purpose of acquisition. The Legislature hereby
declares that the acquisition of interests or rights in real property for
the preservation and consecvation of the scenic lands and areas pro-
vided for in Section 7000 constitules a public purpose for which public
funds may be expended or advanced, and that any of the state depart-
ments specified in this chapter may acquire, by purchase, gilt, grant,
bequest, devise, lease, condemnation or otherwise, the fee or any lesser
interest, development right, eascment, covenant or other contractual
right necessary to achieve the purpeses of this chapter. Any of said
departments may also acquire the fee to any of the properiy for the
purpose of conveying or leasing said property back to its originat own.
er or another person under such covenanis or other contractual ar-
rangements as will conserve the scenic character and value of the prop-
erty in accordance with the purposes of {his chapter,




Section 14#-1/2 of Artiele I of the California Canstitution

should be repealed. This section reads:

Sec. 14%4. The State, or any of its cities or countics, may acquire
by gift, purchase or condemnation, lands for establishing, laying out,
widening, enlarging, extending, and maintaining memorial grounds,
streets, squaves, parkways and reservations in and about and along and
leading to any or all of the same, providing land so acquired shall be
limited to parcels lying wholly or in part within a distance not to ex-
ceed one hundred fifty {eet from the closest boundary of such public
works or improvemenis; provided, that when parecls which lie only
partially within said limit of one hundred fifty feet only such portions
may be acquired which do nol execeed two hundred feet from said clos-

est boundary, and after the establishment, laying out, and completion

of such improvements, may convey any such real estate thus acguired
and not necessary [or such hinprovements, with reservations concern-
ing the futurce usc and eecupation of such real estate so as ¥ protect
such public works and nprovements and their envivons and to pre-
serve the viow, appearance, light, air and usefulness of such publie
Wworks.

The Legislature may, by statute, presevibe procedure.

{Added Nov, 6, 1922.)
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