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~ Second Supplement to Memorandum 69-59 

Subject: Study 50 - Leases (Senate Bill 101) 

The Assembly Judiciary Committee approved Senate Bill 101 subject 

to the requirement that a provision be added to the bill that the lessee 

be given notice of the terms and conditions of any new lease of the property 

in any case where he has made a payment that he may be entitled to recover. 

Attached as Exhibit I is a draft of such a provision and the related 

comment. When the draft is approved by the Commission, I will go over it 

with the Chairman of the Assembly Judiciary Committee and, when he is 

satisfied with it, all committee members will be provided with a copy. 

If no objections are received, the bill will be reported "do pass as 

amended." 

Amendment 3 is requested by the california Land Title Association, 

was previously approved by the Couvnission, and is net a substantive change. 

RespectfUlly submitted, 

John H. DeMoully 
Executive Secretary 



2nd Supp. Memorandum 69-59 

"EXHIBIT I 

J\MENDMEl'lT TO SB 101 AS AMENDED m SENATE WIReR 3, 1969 

AMENDMENT 1 

lD the line of the title of the printed bill as amended in Senate 

Much 3, 1969, after "1951.6," insert: 

1951.7, 

AMENDMENT 2 

On page 3, between lines 40 and 41, insert: 

Sec. 5.5. Section 1951.7 is added to the Civil Code, to read: 

1951.7. (a) As used in this section, "advance payJllent" means 

moneys paid to the lessor of real property as prepayment of rent, 

or liS a deposit to secure faithful performance of the texms of the 

lease, or as the substantial equivalent of either of these. 

(b) If the lessee has made an advance payment and the lease is 

terminated pursuant to Section 1951.2, the lessor shall send a written 

notice to the lessee if he relets the property. The notice shall be 

sent by first class mail to the last known address of the lessee not 

later than 30 days after the new lessee takes possession of the 

property. 

(c) The notice shall state that the property has been relet, 

the name and address of the new lessee, lind the texms and conditions 

of the reletting. Where the property is relet under a written lease, 

the lessor may comply with the requirement that the texms and condi­

tions of the reletting be stated in the notice: 

(1) :ay attaching a copy of the lease to the notice; 

(2) If the lease has been recorded, by stating in the notice 

the date and pl.ace of recording, including the VOlume and page or 
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other identification of the record; or 

(3) By stating in the notice that the lessee or his represen­

tative may examine and make copies of the lease at such reasonable 

times and places as are specified in the notice. 

AMEND.."IENT 3 

On page 4, line 23, after "Where" insert: 

a lease or 
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Comment to Section 1951.7 

Comment. Section 1951. 7 does not in any lmy affect the right of the 

lessor to recover damages nor the right of a lessee to recover prepaid 

rent, a security deposit, or other similar advance payment. The section 

is included merely to provide a means whereby the lessee my' obtain the 

information concerning the reletting of the property when his lease has 

been terminated under Section 1951.2. 
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Committee onJudWiary.. . ". .' 
'. .,." .. ' F.,bruAry 21, 111&9 

11im. Bd'Reinecke, Pre~t of the Senate , . ' . 
DeU¥r, President: 'Phe Senste Comlllittee on Judicmryhali COll. " 

sideredthe followillg' bill and mud" thelf'llow~~lIl<!nd&tipll" 
Senate tliIlIOl-" AnI"lId aM Do Pa.~ lis Al$nded" .' . . . 
1'heConuWttce here'W;ithsulmlits a report eoncerning ;~bis bill. .~ 

C6nltui~oolieves thafthls reporLwltl pl'>ve ltelpful in'iletermiliing 
. legialatm. intent;, ... ' , . ) , .. ';/ ',. '. . . ., 

: .' '·R!ispi>etIulJ,l' $<Jbinittoo, 

BEPoR'l'OF JilEN'ATE COMMITTEE ON JUprCI,A,RY 
, ON SENATE BII,L.W! 

In order to lnd\cat~il1ilrc fully its intent with ~t to.BI1lll'teBiU 
101. ,the Senate. eommittee <Il1 .. Judiei"ry 'llIak"" 1hefollowing 1'<!pO/'t. 

. EXCept for therevi$ed Colnlli~utSiiet.ollt b~low, the'COiru)lll!lts. eOt\- '. 
tamedwldi>r the .VllriOOs.~cffill>$..of~Bml01 as set~;-ln .the.· '. 
Eu~~tWno! Ilje(1titif_ilJ.LtW!1h~ Cam"..,tiIM"e~ .. , 
toRMl'i'rrtperfllLfIU6${October JMS). reB:.Je1 the lutent of ttutse.te 
Commitueill ap/ll'O'vIrig Senate.BilllO), .'.' . ..".. ... . 

. The iol/Q'Wing rev~Oomments Jo CtvilCOdeSeetiona,l95,U And ." 
195~ &1! propOSed to kentICuilhj fk!-i8.tcBiU .10.1 also ft&.!t~e,ln; 
tent of the Senate Coriill1iU~ ,00 J1ldj~~ryin Il'pJ"'ilvingSel)ate~iU . 

. 101. . " .... .' " ',' .," " , '" 
.' O'vilO~i!uW>fl1.95:l.2(~)· . . '. .... ,"... 

,ClouuDejl\. ". Section 195U! s!llte~ the ~n$itr~ j}fdanlage~:Whelttlw . 
1_.' bi'eacllcs the.. Jeaee. and lIbandorosthe. pt'oPffi;y or' W\!enhiir right. . 
to .poSseSsion is terminated by 'the lesson. bees use.of II. b~of the . 
lea&!. As lIS<1d in tgis section, ~',""rit" includ~"ehgr!lll/l·equivalem~(). 
re.nV 'See~ctian' .1951, •. ' . •... .'. . . '. . 

Nothing in Section 1951,2, atreet& the rules of law. th'8td!\~e .... 
when the Jeesor Dlay tenn:inatethe leS8ee's right t<) poSsession, .~. g<)ll- . 
<>r..ny 2 Witkin, Summat'Vof Cali/orilia IdlW Reel Proptrtg H.$ts-:~8:', 

, fl960).'l'hus, fpr enlllJ)l~;.the ~l"s right.t9te~ate. thi!.'J~'s:. 
rigbt 'tojlOs$eBGion 'mily ·be'· jiiVJ\4tnld""\'lettilin~ireullllltanl\ .... Id,.i!.t . 
§21& Likewise, Jiothillg in'Bention 1951.2all'eef«,aJIyrigb.t.tl~I$See 

. .' may have. to ait· oIfsCt. a3aiust '~damuges othe~i$e ~overable1Ultl~r .. 
the sect4lu. For _pIe, 'I\'l);1retlie lessee hu lic1alm based QlI.'tlillfaU" . 
ureofthe .lesaor to]ier'fol'lliall of his ohligationa'under the 1_, .800';. 
tion 1$1:,2 does ~ a1foot.the·.right.w·tl!e l_¢to have t~e ~t 

. he . is entitled to ree<lwfrqllitlielesoor im, sueliil,ltUJn oli'!l6i agMnst 
thedem,ag<)i\,jjthet"Wlserec<>veraolcJJIldc,r tll~s""tiO:n. . .' .... '. . ..... , . " 

.,," SubtUvisir>1Is (iI.) (Ina {hF . . Unjiel' /l'irllj!,....ph{)}<>f.lnlbd~onJ(l, 

. the l_ris enfltled totec!,V'€r t"'~llnpliid~e.tt'wIiiah h~dbeeti·e~· 
at th;j time the lease.tetn,linatea ~autto8~bd1~(I1),~~ 
must be added to sneb ret\t atsnch lawfuLrateil$lU.a,'be~eiji"'d 'ill '. 
the ~ Ol',if !1~ is sp(lCiJ.I"d,at tlw 111la1. tatjlof se~ ~:'Jn~ . 
tereat acill'UeI! on eachun'/illld l'eptal'mstltllmentt,om th<l~e .ltbe­
comes .doountil the. time of award,. i.e.,tbe entry 'of j.\l~!lt9r t1te 
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siinilar point "f detern!ination if tile matter is determined .by II trihnnlll 
other than a eOllrt. 

A similar complltation is made uuder paragraph (2) of snbdivisioh 
(a) ucept that., tile ress.," may pr(ty<" ibot a ·c~,.tain amount of rental 
loss Could hii.ve. b .. n re"""rutbly aYl,id,·d .. The 'Ie .. "r is entitied to Iu· 
terest only on tlleamount by wtlich .""hIiintul iItstalbnent exceeds the 
amount 6f avoiilllble rllntaJ 1""" (or th'lt unt period. ". , 

The lump sum ttwardof future r.,1tal., ll)lder pSl'agt"ph,(3) of slib· 
division (a) ,is disc<>unt"d pUroUilDt tv ""bdivi.,;,,'l- (b) I'.rdle.t 'p_ 
payment. TIu,: amQunt by whieh f'ne!> future rentl>l inst1'Il)ll'nt exeee(lH 
the.aJnnUllt·o:[ uvuioablereul.l 1o,," fbc that tcntperiod is di,jeoUri!.e<J 
.fr0111 the du •. dlltrundertheluuseto the time of ~ ... al'f1'nt th~ diSeount 
rate of:tlie :!!'.deral &'""neBankor Eluu)i'rano'iso'1 pluson~ I'eroont. 
JUdicial- notice, c:m j,.'tuk'lQ os tbi>. rate- pnrsnant to Evidence DoGe 
Section 452 (h). .. ." . .." , .' , 
, In det"rniining tlie amouut rp('ovN'ah1e ul\der par"l-";'al'lls (2) BJfd 
(3) of ,subdivi><ion fa), the le"""e is (·utitll'd ill have oft'slot agailmtthc 
linpaid r<'mt DQt m"""ly all sun,,; the les""r nasrt'ceiwd,,,r wilIreeeive 
~, yirtue ~f a h'J,~tti:ng;_ .0-£ the -pf'(lpert~{ _,,'Ilieh_llas t\1'1;tnnllt beeli "ae­
CI)lI1pli><l·ed b\lt also ullSlun" tlmt tlre le8se" \-'an pr{HJe the I.",sor ¢<luld 
have obtained orc,mld ob14inby"et.illg te1lsorulbly in. ~Jetting 'the, 
prilPerty. . '., .,' ." '. . , . . 

'1'1>. general principies that govern mitig!ltioh of daw."W'" !,pply ill 
determillmg wllat ""lll!1it\tt~s' a "ret1t.al~ thut Ihe l,,~ 'pt';'es" 
<'OIud. bO' 'rellJlOria~ly .. JlYniikd. ,. The"" jdli,npl •• w~ro S'.wtillari2,iili" 
Gr= ".Bm'~h., 261_<W".CuJ . .11'11,423, 427 .. -42~, iw Cill. 'R:p!f. 796, 
799 .. 800 (1968) ; . 

',A .plirhitifI eanrlOt bt~ (~;)mp('ngah-;d: for .. dflm~1'p:~~ which 'i"!!? -('\.Qll1d 
haTe" av-oltIoo Ilf rr.~~onahit' effort· or expt-nditure:s .. ~ ~- ~:-The fre~ 

. q,ucnt-statemf'ut Hf-Uw~-p;~.lnuph· h.i._ih~ -wn!lHi of n .• duty' '-impo"sed 
<>u the injur~d. party""" . !Wen ',ritiei.""d <on the tb''''~r that .. 
brea0~. of the 'l"dhty _l '-, (l~_~ nqt .glv~~ iifH: to. a. ~~:n'rdativ-e-- rigl;.~._ of 

.Mtilll> ..... Jtis pel'l"'j'. lll'n'" "cctITuteto ",';1 tl1at the wro~gdoer ' 
:ill not r"'ltllred·to eOllljlflrsat<: th,' injurffi l'''l'ty for d"'"f',g""whie.b 
are aV()irl1,b~,;i. bv rea&inahl(! -cIT'.}rt' on thfr lflttel' 's parr~_ .. - . 

The ;dHCtl:l'k~" 4o,~~ TJi1t -re~rHirf' tn~ irijur{~~ P,f':rly to_ tak~ >_~eas.-. 
ures- whkh are P-Ht't';t~Qn}lble or lmpNU!-i.ieai- or. whirtl WQuld J,~vuJ:ye 
expend'i.tliJ'e.~' dis'pl"(tportion~lte ,-to. th~ .1~~~" Mlight to he ,~\Toidoo, (Jr . 

which may bO heYmld hu, fitli\llda) 'Ma,i", , .. The rea~onahlelW!S 
of th~ eff"",,, of tlic inJutcdpartvlnt"'Jbe judrP'Rinth<>;.lightoi, . 

• tile si~u"ti()n ~61lfr6nlj.ng him.at 'tfu.timQ the h,';' wallth~t.m.Q 
atld:·n~,i. by -the' jUdg.lnA3nt 1>1 ,hirids:i~bt;'.)':. _. T,ltf' fl.u~t tJl~i-,i:eaS6n-' 
able )llc~~';r".ot.her th~ritl", one tak,m' w<>ulrl lu>"e' ''I<)ldelldmil' 

,. age' is not, in •• ll Of ihi"ll. 1"'oof of tll~ }"".! that thc.pne Jal<el!; - .. 
thol.lgh 1~uevp.ssfn1~ "tY;tS uHrcil~Llnllhlc. _ .. _ .• ':If n· rh'>'lt"e, of _' two:, 
reaSOrinble eOlJ,rIWi; Pl'",,'llts itself. the: per sou wh',o;,. wrong !.(Y1'eed 
the cibo)"" ~"n'not· lmmblllin ihat' one· Nt'thor tbnri. the ot!lff .is 
ehos"n." .' •. The. stm;d"1'rl hvwhieh the r ..... sqn>lbleneSl!, of .. the 
injured party'sefl'orl. is t,! b~ m"~l'ed i.R .'!lot "",lligh as. the 
standard reqnir~d in uthe'" "re" of law~ , .. I.t Is sufficient if lie 
acts reasonably and with due dilili~nce. ill good faith. [CitatlOllS 
omitted.] . . . 
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Paragraph (4;) of subdivisi.ou ( RJ makes olear that the 1\Wasure of· 
the lessor 'a recoverable damages is not limited ladam.ges for the loss'. 
ofpaat and future rentals. This parag~aph ad""ts language used in 
Civil Cade SeetiC}ll 3300 and pro\id,,:s, in'sub.~n"e; that aU of. the. 
other dalllllt?;eS apel:SOu i.entitled 1<,l:'e\1(rv~r for tbe br .. lIclt of aooiF 
tract :may be r..overed by R les"or for the breach of !Us lease: For u" 
ample, to thee.rtent that he would uot hll". had to incur Sileli expell&l8 
had.the 1_ parformed hi~ <>bligationsUDderthe leaSe, the 1_01" is . 
entitled.to ~"er his reasonable expelts€S in retaking po.ssesSrov.otthe 
property,' in :making repairs that th. lesSee was. oblig\lted tOl!lake.in 
preparing the property for· ",e1atting;and in reiettipg t),eproperty. 
Othel' d~ nece.'lMI'Y to eompcnsate the 1''''91' f<)r.aU nfthe·dlltri, 
ment proxim'l'tely caused by' thelobSce woUld iuuludada1lllig<$ for the 
lilIIsee'8 bre&eft of"~iflc covenants .of tlle lease-for exampk, a promo' , 
ise to m'lliutalnor improv~ the premises or to: reStore the premises tqJ!)n 
termlnatiOn !if the l~se, Attorney's fees mlly be recovered only if they 
are recover.able Ililde~ Seetion lQ6VI. . . 

If the les.ee proveS that the amount 'If rent that could rea.soDallly 
be obtained by rdetting aft€r temlinati<)n exee~ the lWlonnt of rent 
l'eIlerved in' the lease, sneh. e:wess js . offset agamst the dAmllfl'e8. other­
wisereoovel'ableund'er paragraph (4) of$Ubdivi1lion (11). Subject to 
thia exlinJption, howevOll', the Ie""," having. bee.n ternUIIl!-ted. the .lessee 
J1(t longer hall an interest in thepl'oP!'rty,.iwd the lessor' is J).ot account­
able for any excess rents nbtained tbtough reJetting; . . 

. . Tl/.e baSic ~re oldam~g<$ provid'1<l in 8e<)tion 1951.2 is sssentijilly 
,the &amaas. that form~rlyset forthinC\Vil Cod. Seetilln,.S308. The 
meailorenfdainages~r S~etion 8808 WlIll. IIpplicl\b~,liliWeJrer, o.nly 
when tile lease. sOpr~ided and the lessor chose to hlvol¢ that 1'OOIedy. 
Exoept aspl'ovlded ln .SfCtii)D 1951,4; the llleaSlll'e. ~. ~·~er 
Sootion 1951.2 is ,appliellble to allcalres in. whiel, a.l~r,l!eelet,~· 

ages uIXln breaCh ... ;anll.ab .. '. alld ... omn.' ~n. t .by .. the W88eiJ" 'or .. n.po.. ll;,t.~ .... inati .... qn, ....• : of the lease. because of the l~'sbrea~ of th.,lease.M(Il'eOVer,/3eetinn 
1951.2 /!l4kes cfeaJ' t)llitthe .IoSlleehas ,th"bUrile/,\ IJt P'toving,tbl! 

'amo1Ult he isentjtbl to hve()fi'sej;>lgniIlllt' thermpaid:reilt, wb!ie 
Section 3:ll}S was silent as to the b~dc.n M\ ~t Jrrthi$ rei!~tthe 
rille .iltated ;s similai'to tlu.t tlQW applied in actiol:i$ fttthrea~ ,~ ~­
ploymenteontracts.· See.di&Jllssiou in Erkr. v.ll~ PomlsH<>torB, Inc., 
249. Cal App.2d.560, 57Catl<ptr 516 (19~1). . .. ', " , . 
. 8ubdivi3i<>n (oJ •. Under. fonner law, attempts by II l~orto mIn-' 

gate iLunllgeasometime1l. resul ted in !Ill unintended aecept~ee, of ·.tJle 
lesaees 'SUl'l'ender .and oonsequeritly in .lo~ .Of t,he lessol"sri:gl:!t tofU­
tureNlntals. See DlJf'c"'i. v. Time Oil. ,(1)., 103 CaL App.2d 677, ~ l':2d 
10 (t951). One onlle purpose" Of SectIon 1951,2 ill to require mitigatiOn 
by, the lessor,and subdivision (c) .is inc.hide'd to iosnre.th!>tei£ortsby 
the lessortomitignte.d" not result in a waiver o,f hig rig~t. W 6am~$, 
undOJ' Seetion195U. . ..' . ".'. ' . 

8ubdWision (et). Tl/.e determination of tile: IeSs6r'~ llabwty .f()J' .in­
juryot: damage fotwhich he '" entitled tG indemnilioati/)n from, ~e 
leSSi!e.maybe subs.quent to Ii te~minntion of the lease, eveu th(lu!1h 
the cauxe of ilCtion. arose prior to tertnination. Suhdivisiou'(d) :makes 
clear that, in sueh a ea.~e, the :fight to ;ndemnifi6ati,on is l!flaJf~ete4 by 
the subsequent term.ination. ' .. 
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Effe{)/ on oiker rer",,(!i<iil. Sedit>U IH51,:; is ll(,t .. comprehensive 
statement of the 1""",,1'" r;>m"<'i.,,;. When the le<lS •• breaches the lease 
and abundl}ns the pruperty 01' th~ lessor t«xmillato8 the kssoo's right to 
pOBSeSSion because ot, the lessL'e '3 breach, I:he 1·:;<JS()r UlI'y simply rescind 
or caneelthe loose '"itOO,,1 OMk;ag affirmativQ relief under.u." Beetio~ 
Where the lessoo is l!till in p"""ession hut hail breached thll iealIe. tJiI! 
lessor nu.r.y 1'l'gal'd lb. leaSe illI ",mtiJming in fnroo IUld seek da:mageafor ' 
the detrime.nt ~a'l",d by th" brea'en. "''Iorting to a subseqruun aetion 
if a furth6r brea.ch oeeUC!\. In additioll, SeetiOll 1951,4 pertni1>l the 
parties to provide au alt.l'ulltive re;lleaj- in the l<l8se-:"-rewvel'Y of ~t 
as it becomes due: S<l'e .,Iso Section 1951.5 (lkruida.ted da1Uages) and 
Section 1951.8 ("(Jl1it~hl., reEd). , 

ana res1Ilt "t the ClliletJ:nent of Sootion 191H.2 is that, unless the par­
ties have oll!erwise agreell, the l~r iii """used from farther perforlll.·· 
anell of his uJ"liglitj,ms aft.er the Jea8<l terminntes. In this re8peet the 
enactment of Soction 1951.2 "hang,., tJ>.e re_wt in K1iI~,~lz 11. P(W'fto 

. WooQellware & P"Mr Co., 25 0a1.2,l 664, 15:; 1'.:!d24 (19U). . 
Btlliltte ofl.,mt"I~. The stlitute of limitBtion.~ for an aetiQnlUlder 

Scetion 195Ul is fOlli· yars from the <late of tel'lll~ti"n in the case \If 
II written lease ard \'.0 ye."" in ths case of a lelUie not in writing. See 
Code of Oivil Proesdul'c Sectioll" <137.2 RIl(l 339.~. . 

Civil Code Sedi<m19!;2 ('''lW) .. . 
COmment. Sootion 1952 i. d''''lgli~d tod..rify the l'elatWnship be· 

tween Sectlon~ 1951-1951.8 ",,,I th~ chapter oftheGodeofCivil.ho,. 
cedure reluthlg to aci:im:w fur 'lUll awful detll.in.~r; fo.reible. :imtI1~-, and­
forcible· detainer. The •. eij·lns 1m,vidNi ira' in the ('ode of Civil .. J:'ro. 
cedure chapter are. tlesiglled t-O··pl'hYid~ ft summary m~thod of recover· 
inll' pO>!Se'i!lio1l of 1'roll"rty.· . 

Suhdivision (1; i pr"~idc. that ,be fad that a lc=~ Aas recovered 
. possession of the property by nl' 'Unlawful detaine' action does not 
preelude hl:IlJ fro~ ormgmg a ~plll'at~ aetkn to seCljfa the MIlef to 
whieh h. i. entitled "1)0.,,,' ~eetlollli! 19.11.2, !951~, 195IAI, and 1%1.8. 
S-wne_ of t4e inej'd~nta{ iliUl-tageti. to whi(f;h the l~r is_entitJ..oo ~'be 
reeov~l'ed in either' th~ nnlavrf'nl' it:torner l,I,et.ieTl or in ail- _aetiOD to 
recover the damilg<>: sp";'itlcd hi Se<;tions 19~1.2, l!.l5U,.1)Jld 1951,~. 
Und~r St-etion 1952, suell ,1a."i'll{!!~ may b. "';"',vpredin eith<)r8.lltion, 
but thu ltl!iScr is entitled tobl!t~no det!<,;,ninllti<:>u of the m.erite, of a 
elaim f()l'da:m.:g~~ f"rlm;) pn)1;kular <h,trililEl!t, . '. • . 

Under subdiv""",,, (,,), however ,wt'en tl:w l_~ hall en~tcd the 
1_ under tlwliulawf"r detainer provision.';, he(j8.lUlotj)~1 under 
the pr<>"isious of ~etiollJS"1.4; -i.e., 11 les""" ~lInnot evict the tenant 
andreiulIetomltigMe <l=~i:Cli.ll1 ell'l",t, the less9T i&put tOllllciee· 
tiQn of reru!>dieS In slj~h ,,' e""". Untie" smne eir"\llIlstane~s, the.oourl 
lI\a.1 oriliit that t"xN:ut;iOIl upon the: ju<ll""H'nt in. an unlawful detainer 
proceeding rwt to he ;,sued until five Juys >if.tI'r the entry of iliejudg. 
ment; if ttl; ICSIIor is paid the UUloi\,ltt tv which be i. ioundto,be 
entitled wi!1lin. such t;'l18, the judgment. i. satisfied and!1le tenant is 
restored 10 his estate. In ~l"h e,,"", sin<)c the l~r ll~"er obtaim P_ 
8ion ot the property, his l'i[;;ht t<l th" remedy pr<lv:lded bySeetion 
1951.4 is not affected by thepl'oc"eding. If the ooJlrt grants relief from 
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for;feitnre and restores the Jessee to hla estate. as authorilledby CQde 
of Civil Procedure &etion 1179, the lease-in(':luding any provision 
giving the lessor .the remedy provided in Seetion 1951.4--'-eontinues in 
e1feet. 

MOTION 'l'OPlll1f'l' 
S~tor Grunsky moved that 50 extra copicso.f the Senate Journlll 

of 14arch 8, 1969, containing a report eoneerningSenate Bill 101, hi! 
printed. 

14otion carried llJI.8JlUnonsiy. 
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