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5/7/69
Second Supplement to Memorandum 69-59

Subject: Study 50 - Leases (Senmate Bill 101)

The Assembly Judiciary Committee approved Senate Bill 101 subject
to the requirement that a provision be added 1o the bill that the lessee
be given notice of the terms and conditions of any new lease of the property
in any case vhere he has made a payment that he may be entitled to recover.

Attached as Exhibit I is a draft of such a provision and the related
comment. When the draft 1s approved by the Commission, I will go over it
with the Chalyman of the Assembly Judiclary Committee and, when he is
satisfled with it, all committee members will be provided with a copy.
If no objections are received, the bill will be reported "do pass as
amended. "

Amendment 3 is requested by the Califernia ILand Title Assoclation,
was previcusly approved by the Commission, and is not a substantive change.

Respectfully submitted,

John H. DeMoully
Executive Secretary



2nd Supp. Memorandum 69-59
"EXHIBIT I
AMENDMENT TO SB 101 AS AMENDED IN SENATE MARCH 3, 1969
AMENDMENT 1
In the line of the title of the printed bill as amended in Senate
March 3, 1969, after "1951.6," insert:
1951.7,
AMEWDMENT 2
On page 3, between lines 40 and 41, insert:

SBec. 5.5. BSection 1951.7 is added to the Civil Code, t¢ read:

1951.7. (a) As used in this section, "advance payment" means
moneys pald to the lessor of real property as prepayment of rent,
or as a deposit to secure falthful performance of the terms of the
lease, or as the substantial equivalent of either of these.

{v) If the lessee has made an advance payment and the lease is
terminated pursuant to 3ection 1951.2, the lessor shall send & writien
notice to the lessee 1f he relets the property. The notice shall be
sent by first class mall to the last known address of the lessee not
later than 30 days after the new lessee takes possession of the
property.

(e) The notice shall state that the property has been relet,
the name and address of the new lessee, and the terms and copditions
of the reletting. Where the property is relet under a written lease,
the lessor mey comply with the requirement that the terms and condi-
tions of the reletting be stated in the notice:

(1) By attaching a copy of the lease to the notice;

{2) If the lease has been recorded, by stating in the notice
the date and place of recording, including the volume and page or
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other identification of the record; or
{3) By stating in the notice that the lessee or his represen-
tative may examine and make copies of the lease at such reasonable

times and places as are specified in the notice.

AMENDMENT 3

On page 4, line 23, after "Where" insert:

a lease Or



Comment to Section 1951.7

Comment. Section 1951.7 does not in any way affect the right of the
lessor to recover damages nor the right of a lessee to recover prepaid
rent, a security deposit, or cother similar advance payment. The section
is included merely to provide a means vhereby the lessee may: obtain the
information concerning the reletting of the property when his lease has

been terminated under Section 1951.2.
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" Dear Mr, President: The ‘Senate Comuiittes on Ifudmmry ho  cone - -
 sidered the following bill and made the Inﬂnwmg remmendat:pn?
Senate Bilt 101 Aniend and Do Pass as Amjended’” . - e

" The Comumittos herewith mbmxts & TepoTt eﬁnce'rnmg h:ts bﬂl. '.(’he‘ SR
_';ﬂomm:ﬁ,ae baheves that thrs repﬂrt ;wﬂl_ pmve lte}pfai in ﬂetemmmg el
Iamalatm intent, - | |
‘ Rsespeetfully mbmltted

: GRUNSKY Ghan-man
Enclosure
' REPORT OF EENATF (’OMMKTTFE ON JLDIC!ARY
. ON SENATE BILE 101 ‘
In orﬂer £o indawte more fully its intent with respeet to Setmte Bﬂl

101, the Senate Committes on Judieiiry smakes the following ﬂl;mrt.. S AT

E;mept for the- revised Comunieygts ¥ttt bolow, the Commetifs eane ' - . .
tained under the various. soetions of Senate BUL 10T as seb-ont’in the. .
Recommiendation of the California Low Bévision Conimission Belating . -~
to Beal Property Leases {Ociober 1968) reflect the fntent of ﬂie Qenate'- R

- Committas. in approsr!ng Senate Bill-101.

The following revised Comments fo Civil C‘ode Secﬁena 19512 and .' -
. 1952 as proposed to be enseted by Senate Bill 101 also refleet the in. . -
i{g;t of the Senate ﬂﬂmmzttee on Judiemn in npprﬁvmg Eenate .Bxll__' A

" Qivit Code Seotion 1951.8 {m} ER
- Comment. - Section 1951.2 states the fnensiice uf damagesrwhe:n th.e.

e

e

B : ,lessee bre&ches the lease and gbandons the proverty or when hiv right.

ta possession is terininated by ‘the lessor because of & breach of the. - -~
Jenss. As gsed in thiy saetton, “nvnt“ imﬂudeg “al:at'gm eqmvalent ,_toe o
"-:reut.” See Saction 1951, '
Nothing in Section 19512 affeets t‘he rules of law tlmt demm S
- .when the lessor may terminate. thie léssee’s right to. passession. geﬂv L
erally 2 Witkin, Sumuiary of Californin Tasw Reel Property §3 2 A
-, £1980). ’I'hw, for examp} 2 ihe Tessor’s. right to: teriainate. the Jes
-!'ight”tu me&smn Tty be waived ‘anider Leeptain: ‘direumstances. 7d. at~ "
© §.278. Likewise, nothing in'Section 1931.2 affects any. vight: the lessee
© . may have to af offact sgaivst the dewisges otherwisé recovérable under.- -
 the sectipn, For example, where the lessse has o olaim based on ‘the fail--
~ure of the lessor to perform all of his cbligatipni Tinder the leass; See.
- thon- 1951.2 doey ndtaﬂect the: rifrlit of the lestoe fo ligve, the smiguwnt - -
“he is entitled to recover from the lessor en:sueh aimm ofsst agamst'- Lo
the demages stherwise Tecoverable under the section, = /% & % PR
’ Subdemam (ad end (B} Unﬂer praragraph {1 }k_ef smbdwmon‘ ¢
. the Jessor is entitled to fecover the unpiid vent which had- heen, eorned - -
at the time the lease. tertminated, Pursuant o su‘bdiﬂqqn {bY, interest -
-must be added to such rent at snch: lawful rate’ns may te.specified in':
- the leags or, if none is speeifiud, at the Jegal rate of spven pereant. Tni = "
terest accrues on each impaid rental’ mstallment from the titge it be- o
comes dua until the time af awﬁr& 1e the entzy of Jud@nzﬁt or tﬁei
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smnlar point of de,tmmmanms if the. watter is &t;:mmed b}f a tr;rhnnai
other than a evurt. )

. A similar computation is made tmder ;;amgraph {2) of subdlwsinn _ -

(a) except that the lessce may prove thut.p eertain amount of reaatai

- loss conld hive been reasnnﬂiriv avoided, The lessor-is entitled to -+ -
terest only on the ameint by whieh each réntal installment exceeds the <. -

amount 6f avoidable rental foss for that rent period,
The lump sum awaed of futtre rentals tnder paragizph-(3) of stibe

©divisiont {a) is disevunted pursuant to subdivision. (b} to Teflect pres
-payment. The amount by whieh uuh future rental instalhnent exceea;is
‘the amoint of aveideble.réntal loss for that fent period is diseounted
from the dus date-ander the liase to. the time of award.at the disecnnt -
rate of:tlie Federal Réserve. Banit of Sun Prandises plus-oue pfz"eent

Judicial notice ean be t&ken of ﬂm Tute: purau:mt to Eﬂdence Gode
Section 452(h), - .

- In determining the amount rm-owmh’re under pam._rrap}as (2“ a.u‘d
(3) of subdivision (a)}, the lessee is entifled 1o have offset against the
unpaid rent wot merely al} sums the lessor has Teceived or will receive
by virtué of a reletling i}f the prraperty whish has netually ‘bees go-

complishbed but also all sy that the lesses can prove the 1es80r gonld

. have obtained or eauld abtdiu by rzctmg teés:ondblv in, ralettmg the .

‘property.c

. 'Phe general pi-muplea t‘nat govern mmgatmn s;f ﬁamagna spply 1
determining whai constitutes’ & “retial los thut the' Jessse proves’ 4

goald, b ** reasonably, aveided."” Thase priheiples wers saiunarized in.

“Green v, Smidtk, 261 &d" bal ‘{“p 4?3 4‘-" -438 b? \Aﬁ vatr ?96
759200 (1968;.,-7 o

~ & piafmt:ﬁ °anns,-‘f be-. r’ﬂmp{ nsatni iro‘r 3.1111;:‘!-9% Whmh he ucmld
have, avoided By rewsonabie sifort. or e*;p(n{ilhjr S oo O The fre-
“quent statement of e prinaple inthe terms of 8 - duty ' imposed
on the injured party has -heen uriticized on the theory that -a
- breash of +he "du*& % does I]u:i. ive rise o, g dorrelative xight of
captiog, L TE s pevhapy nlere acenrate 1o sy that the wmn*due

. ig moty "rqmrr.,d to compicnsate the jnjured pm't" fop damage’ Whlcb

‘are dveidadls by reasonable ¢ ﬁnr’r of the lafier’s pare L 7.
The deetyiia dﬂee Tint- rediire the inyared party to take. mﬁa&
--ures which are mireiscunble or impeactieal or which wonld involye

expeuditnres disproportionate to the loss wmzf:t, to be avoided ar
“which may be beyond his financial sirads. The reasonahleness

o of the effaits of ﬂu--mgﬂmd parhr st be ]ﬁﬂg“ﬁ in the Yight of,
[ the sifuation esdfrontinge Bimi at the: thus the los was. thgatenéd
. end:fiok by the ;}ﬁdﬂfiﬂrnt of hitdsiohi? %, . The faee 4

able moas‘-ms ‘other than ‘the nne taken wa}d have’ “ﬂ?(s‘tde{l‘ &an1~ .
-~ age- 18 1ot 1o snd of fself, proof of the faet that thc ane’ taken-,f :

though unisnecesstol, was unrcasonable, . . . I a choiee of fwo.
-reasornble enurses presents itselfl the! permm whni, Wipng forced |
- thi ahﬁmﬁ samnot: vowmplain that. one -rathey than the other s~
chosen.”” ... The. standord hy which the reasomableness of the
injured partvs ‘efforts 4y to -be mexmired is: mot as-High as the
standard required m othér areas of Jaw. , . . It s sufficient if he
acts reasonably and with daﬁ rhhg“enee in gm}d taith. {Cltaﬁun_g
omtt;ed.] ‘ . _ o e
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‘P.ara.graph (4} of subdivision (a} msakes clear that the measure of
the lessor’s recovernble damages. is not limited to damages for the loss .
-of ‘past and future rentals. This paragraph adopty languegs- used in -
Civil Cude Section 3300 and provides, in substanee; that ail of the:

\ ~ other damages & person is entitled to recover for the hr«eaﬁh of & gon< -~
tract may be recovered by a lessor for the breach of Ris iense. Forax- . * .~ .
ample, to the extent that he woitld not bave had to incar saek expense;s el

had the lessie performed his obligations under -the lease, the lessor is

entitled to recover his reasondble expenses in retaking possedsion of - the‘E o

_ property,’in making repajrs that the lesses was obligatéd 1o make in .
prepering the property for reletting, and in reletting the pmperty, B
Other damages necessary to sompensate the lessor for all of the détri- -

“rent pmx:m‘qrteiy eaused by the lossee would indlide damages for the -
legsoe's breash of spemﬁe eovenants of the Yease—for example, a prom-.

- ise t6 mhintain or improve the premises or to resiore the preguises upon
. termination of the lease, Attorney’s fees may ba rse;,wered ‘enly. if t}my'-ﬁ .
arg reooverable mnder Section 1951.6,
- If the lesses proves that the amount of rent tlmt {mu,lél reasonabiy'
- be obtained by reletting after termination exaesds the amount of yent =

- veserved in- the Isase, such. exoess is offset against the: darsges other.. . |

- wise recoversble under paragraph (4) of subdivigion (a). Subjeet to
this exemption, however, the lease having been termimited, the lesses

1o longer hag an interest in the property; and the lessor’ is. aaet aecount-_ -

- able for any excess rents obtuined through reletting. .
The basic messnre of damages provided in Section 1951.2 is assent}aliy

 the same as that formerly set, forth in Civil Code Beetion 8308, The .. -
~ measure of dainages undar Section 8308 was apphicablé, howeyer, obly

when the lease. 86 ‘Provided and the lessor chose to inveke that remedy. -
Eixeept s p:.rwnied in Section 1951.4; the measure of damages under
Section 1951.2 is appliceble to all eases in which a Jessop sodks dain-

o ,g&s upon bresch and abuidonment by the lessee or upon términation of
& Icase becatise of the lesses's breach of the lease. Mareover, Seefion .-

- 19512 makes clear that the lessee:hss the burden of preving thﬁ‘.-
‘amonnt he is entitled to have offset apdinst:the umpaid rent, W :

Section 3308 way silent ds to the burden of prquf Jo this reSpect, the e

- ride stated is similar 1o that pow applied in a.f.tm for breagh -

ployment contraets. See disenssion in' Erler v, F me Pﬂé_nfs Hoﬁars, Im:.,' y

249 Cal. App.2d ‘660, 657.Cal Bptr 516 (1967).

- Subdivision {¢J. Under former law, attempts by a leaaor to mm— N

gate dnmugea somefimes résulted in an unintended aeceptance of the =

. lessees’ surrender and consequently in logs of the lessor™s right to fil

tare rentels. See Dorcich v. Time O Lo, 103 Cal.'App.2d 677, 230 P24
10 {1951). One of the purpnses of Sed;mn 1951 .2 iv to require matlgaban;
by the lessor, and subdivision {c) is included to insure that eforts by
~ the lessor to m;t}g'ue do-not mul!; in & *waﬁer of hw rlght to ﬁamages
..under Seetion 1951.2. -

Subdivision {d). The detarmmatwn of *,he Tessor’s }mbﬂ;ty far in- -
Jury or damage for which he iz entitled to "indemnificatisn fyom the
lessee may be subsequent o a termination ‘of the leass, even though ¢
the canse of action arbse prior to terminstion, Subdw;smn ‘(d) makes
clear that, in such a case, the right to mﬁemmﬁeatmn is una:!feeted by
tha subaeqment termmatmn _ & _ .
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Effent on other remaiher Sectivn 19512 38 uwot 8 comprehensive
statemant of the lessor’s remedies. When the lesses breaches the leage
and abandons the pmperty or the leaser terminates the lessoe’s right to
possesgion becansd of the lessee’s breach, the lessor may simply rescind
or caneel the Jense without seekiug afm'mnuva velief under the seetion.

-Whare the lessée is wtill in possession but hai breachad the lease, the.

legsor Teay regard the leaite a8 continming in fores and seelk damages for
the detriment ewised by the breavh, resorting to a subssquent getion
it a further breach ocowrs. In addition, Rection 19514 permits the |
parties to privide 2n alternative remedy in the Eease-—rmvery of remt -
a# it becomres due: See alsv Seetion 1‘5‘;:1.5 {liquidated dﬁ.nmgas) and
Seetion 19518 (egnitable relicf). -
One result of the cnaetment of Section 19512 is that, nnlem the par-

ties have otherwise agreet], the iessor i ezcused from. further perform-

anee of his abhg&tmr% after the leass terminetes. Tn this respeet the

_enaetwent of Scetion 19512 chenges the result in Kulvwiée v, Pavific
Woodenware & Paper (o, 45 Unl2q 864, 155 P.23 24 (194&}

“Btgints of Bmitalions.  The statute of limitations for an aetion mnder

" Seetion 1951.5 is foud years from the dute of termination in the case of
. a written lease and Lwo yeals in the oase of 4 lease not in wmtmg Sﬁa .

Code of Gavﬁ Proeedmv See‘bﬁm 33‘?.2 ami 339.5.

. Cmtl Coile Sectum 19583-{mew

Comment. = Seetion 1959 i c.;s:gr;ed te 11&1-1?;; the relaﬁcns‘hxp be.

Aween Sections 1951-1951.8 and the ehapter of the Cole of Civil-Pro-
cadare reluting to aciicns for aulawful detaibér, foreible mztrz., and. -

foreible detainer. The seiisns provided fer in the Code of Civil Pro-
cedure chapter are designed to proy vide suamary method of reeover-_
ing ponsession of wroperty.

Subdwmon (b} vrovides that ihe fact that a Jossor has recovered

: . possession of the pr upe*-tv by an u;luwiui dcmmer action doss not
‘preéhude it frowm Dringing & separate mt{ﬁn to seenrs the velief to

which he is entifled nudev Nections 195132 6515, 19516, and 18818, -

- Some of the ineidenial dafmages to which t}te 18sg0r is. anled ey be
recovered in either the unlawfvi dstsiher getion or in.an_setion 1o -
. recover the damages spec-mﬂ hi- Sections 19312, 19515, end 195%6. -

Under Section 1952, such dansagss mav be vecovered in Etth{’.i' aetion,
but the lessor is entittad to but ong determination of the mema ef a
elaim for damages fur amy pevtivular defriment. ’ =

Under subdivision (), hoviever, iwhen ihe lessor. h&s matcd the_
lessee under. the unlawful detamer r HOVILiONS, het ganaot proseed under

- the provisions. of Seetion 1851.4; B, 4 Tessor eanuo} evict the tonant ‘
~ - and refuse to witigate damages. In e-ffee e lessor is put fo an elée- -
- tion of Femigdiek in such & case. Under someé nrﬁum:atanma, the court

wmay order that execation B{OD the. judgment in sn walawfo! detainer
prm.faedmg ot to he issyed until Bve duys after the entry of the judg-

- ment; 32 the lessor is- paid the speaunt 1o which he Is found to be-
entitled within such time, the indgment is sutisfled and the tenant is

restored to hix estate. In suth ease, sinde the lesgor never obiaing posses-
sion of the preperty, his right to the remady provided by ‘Seetion
19514 i net affected by *he prowedmg F{ the comrt granis relief from
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forfeiture and restores the lessee to his estate as authome& by Code
of Civil Procedure Seation’ 1179, the Jeage-—including any provision
giving the lessor the. remedy pn:mded in Section 1951.4—continues in

affect,
l!ﬂTIﬂH ‘1’0 PRIHT

Senator Gnmsky moved that 50 extrd coples ‘of the Senate Jum'nu! .
of March 3, 1969, containing & rupcrt conoerning Senate Bill 1{11,
printed.

Hotmn earned mmmcusiy,




