#52 3/18/69
Memorandum 63-60

Subject: Study 52 - Sovereign Immunity {SB 100 - Public Entity
Claims Statute}

Senate Bill 100 was introduced to effectuate the Commission's
recommendation that the public entity claims statute be amended to
require a notice when a claim is rejected or is deemed to have been
rejected and to provide that the statute of limltations is not tolled
where the claimant is a minor or other person under disability.

The bill bhas passed the Senate, but the members of the Senate Judiciary
Committee who voted to report the bill "do pass" indicated (1) a
concern that the Commission and the State Bar had been unable to

reach agreement on the revisions needed in the claims statute and

{2) a caution that the Senate Judiciary Committee might report out
favorably the State Bar proposal (described below) and, in effect,

thus eliminate the revision proposed by SB 10C. In addition,

Senator Grunsky and a representative of the insurance industry were
concerned about the sanction to be appllied in a case where the notice
is not given,

You will recall that the State Bar proposal (Exhibit IT attached)
is that the statute of limitations be tolled as in the case of a private
defendant. The Commission has previously considered its proposal to
be a better solution in the case of a minor or other incompeient
claimant than the State Bar proposal. Nothing that has been brought
to the staff's attention causes us to question that the Commission'’s
proposal is superior. (We would however modify the sanction as indicated

in Exhibit I.) The State Bar proposal also is that the claims filing
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period should be extended from 100 to 180 days. The Commission
previocusly took the view that it has no position on this change.
However, the staff believes that it would be an undesirable change
although we believe that a change is needed in the claims filing
period.

It is apparent that the Commission's proposal-=-SBE 100--will run
into serious trouble in the Assembly Judiciary Committee. In the opinion
of the staff, it is unlikely that the Assembly Judiciary Committee will
favorably report the bill until it has had an opportunity to consiger
the State Bar proposal and, even then, it is not unlikely that the
State Bar proposal will gain the approval of the Committee. Accordingly,
the staff believes that the Commission should consider what change
should be made in the claims filing period and the staff suggests
that the Commissicn adopt the suggestion of Assemblyman Moorhead.

Assemblyman Meorheaed suggested in substance that the claimant
should be permiited to file his claim within a reasonable time rot to
exceed one year {as in the case of other late claims) if the public
entity had actual notice of the accident. On balence, it seems unjust
to deprive a claimant of his cause of action in a case where, for
example, he failed to file a claim within 100 days because he had no
notice that he needed to file a claim and at the same time the public
entity had actual notice of the accident and of the fact that injury,
damage, or loss resulted from the accident. The staff recommends that
the Commission amend 3B 100 to make this change. The staff considers
the change to be a8 better solution than the State Bar proposal that the

claims filing period be extended from 100 to 180 days in all cases.
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Where the public entity has no notice of the accident or that an injury
resulted from the accident, one can hardly argue that 180 days
(approximetely six months) is prompt notice to enable the entity to
investigate the accident and correct the condition that gave rise to
it. On the other hand, if the public entity has actual notice of the
accldent and actual notice that injury, damage, or loss resulted from
the accident, it does not seem that the public entity has any great
need for a claim within the 100-day period. The only purpose the
claim could serve would be to advise the governing body that a
lawsuit might result from the accident. The actual notice of the
accldent and resulting injury--without any claim--should be sufficient
notice to enable the public entity to investigate +the accident apd
to correct the condition that gave rise to it. It seems unjust to
deprive the unwary plaintiff of a cause of action because he fails

to file a claim within 100 days under these circumstances, as for
example where he has no knowledge that a claim is required or merely
makes an orel report of the accident and injury. Yet, although most
courts probably would do so, there 1s no assurance that a court would
pernit the filing of a late c¢laim in such a case on the ground of
"mistake, inadvertence, surprise or excusable neglect."

Attached as Exhibit I is a revised draft of Senate Bill 100 designed
to carry out the staff suggestion. We suggest that 5B 100 be amended as
there set cut even though the State Bar is unwilling t¢ accept this
alternative solution to the problem. The amendment would, the staff
belleves, put SB 100 in a shape where the Assembly Judiclary Committee
could be convinced that 8B 100 is in .all respects superior to the State

Bar proposal. Purther, we feel that the amended bill would meet the
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approvel of the Semate when the Senate is asked to concur in the
Aspembly amendments. If the bill is not amended as suggested, the

staff suggests that the Commission withdraw its recommendation that

SB 100 be enacted so that the matter cen be given further study. NRelther
the Senate Judiciary Committee nor the State Bar consider the bill to

be e satisfactory solution to the claims statute problem. Morecver,
enactment of the bill in its present form would, practically speaking,
preclude any future effort to minimize the trep for unwary plaintiffs
created by the 100-day filing requirement.

Attached as Exhibit III is & report prepared for the Assembly
Judiciary Conmittee. The report includes officlal comments for the
sectlions proposed to be added to SB 100. Pleasse mark your suggested
editorial changes on the report and return the edited report to the
staff at the April meeting so your suggestions cen be considered when the
report is revised after the meeting.

Respectfully submitted,

Jobn H. DeMoully
Executive Secretary



EXHIBIT I

" AMENDED IN SENATE MARCH 8, 1969. .
BENATE BILL : No. 100

{Coauthor: At_ae:{blymm H:?‘WJ

-January 16, 1969
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RED TO OOMMITIER ON JUDIGLARY

J.'Il act to amend Sectwn 352 of fka C‘odc of Owﬂ Proudurc
andfo amend Sections 930.8,911.8, 915, 945.648md 3508 ¢
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with her in commencing such action; the time of wmch
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LBGISLATIVE COUNSEL'S DIGEST
SB 100, as amended, Song {Jud.). Government tort liability.
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(b) Thia section does pot 8p tuanu’mnagamztapnblh
entity or publie: m%olgee npml;li cause of action for which a
slaim is required to be presented in sccordapee with Chapter
-1 (commencing with Section 900} or Chapter 2 {ecommeneing
with Section 910) ; of Part 3, or Chapter 3 (commencing with

" Beetion 950) of Part 4, of Division 3.6 of Title 1 of the Gov-

ernment Code.
Sec, 2. Snm 910.8 of the Government Code is amended

. to read:

910.8. Ifmtheopmmnoftheboardarthepersondemg
nated by it a claim an presented fails to comply substantially
with the requirements of Sections 910 and 910.2, or with
the requirements of a form provided wmder Section 0104 it &
claim is preseated pursuant thereto, the board or such person
may, at any time within 20 days after the claim in presented,
give written notice of ita insufciency, stating with partieular-
ity the defects or omissions therein. Such notiee shall be given
in the manner prescribed by Section 9154, The board may not

" take aetion on the elaim for apenodof Iﬁdnynaftersmh
. potice is given. .

Sec. 3. BSection 911.6 of the Government Code 1s amended

to reaa:

' B:m.s. {2) fThe board
&hall grant or deny the application within 45 days after it is presented

to the board. I the board does not act upon the application within
45 days after the application is presented, the application shail be
deemed to have been denied on the $5ih day.

(b) The board shall grant the application where:

{1) The failure o present the claim was through mistake, inad-
vertence, surprise or excusable neglect and the publie entity was not

. prejudiced by the failure to present the claim within the time specified

in Section 911.2; or

(2) - The person who sustained the alleged injury, damage or loss
was & minor during all of the time specified in Section 911.2 for the
presentation of the claim; or

(3} The person who sustained the ;ﬂieged injury, damage or loss -
was physically or mentally incapacitated during all of the time speci-’
fied in Section 911.2 for the presentation of the claim and by reason
ol such disability failed to present a claim during such time; or

(4} The person who sustained the alleged injury, damage or loss
died before the expiration of the time specified in Section 911.2 for
the presentation of the claimy ; or
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(5)_ The public entity, before theeexpiration of the
time specified in Sectlion 911.2 for the presentation of
the claim, had actual notice of the accident or other
occurrence which gave rise to the injwry, damage,, or lose
and had at_:tuil notice that injury, damage, or loss had
resulted from such accident or other cccurrence.

Section 9118 of the Government Code s amended

311 8 Wntten nqtme of the board’s action upocn the appli-
calion ghail be given in the manner preseribed by Section

" Bection 918 of the Government Code is amended to -

913. (a} Written notice of the petion taken ﬂﬂrﬂﬁrﬁeetion
9126 or 912.8 ar the. sneotion which jis deamed rejection under
Seetion 912.4 shall be given in the mannar preseribed by Sec-
tion 915 4. Such notiee may be in substantially the following

“Notme is hereby given that the claim which you presented

. 3¢.the (insert title of lmrdrar:pﬁeer} on (indicate date) was
{indicate whether rejected, ailowed, allowed in the amount of
. and rejected as to the bala.nee, rejected by operation

-. of law, or pther appropriate language, whichever i apphenble)

. on (indiente date of action or re,]qe.nonhy operation of daw).”’

7 {D) I the claim mre;ectadmmhoh -or jn part, themtme

“ required by subdivision (a) shall inclnde & warning in sub-
gtantially the following form:

- S WARNING
. -*‘Bubject. 4 ptain exesptions, you bhaws only #ix (6)
months!mmthedatethmmmmmmﬂyd&mdor
dﬁpm xhaznaqltoﬁleamnntacﬁonouﬁhmdm See

tdode
?uuwmkﬁpulwmafanmey aimahmeem

with thmfma.tter y attorneyr sheuld be oo
_MIW you dasirs do congull on gitornaey, yau

Tty ™

; ‘ﬁmi (&) The" fiotioes pmg;d;a for in- smm* 910.8,

P 918, ~anid 818 shall ‘begiven b

(1} Pmnallydeihm&emtothepeﬂonprmt
ing the elaim or making the spplication; or the
¢ Maﬂmgthanotmetotheaddres,:fany,mmdm
olaim or spplication ag the pddress to Which the person pre-

" menting the claim or making the apphcatmn denires notices to

* be sent or, if no such address is stated in the claim or appli-
eation, i)ymnﬂmg the notice to the address, ﬁ_my, of the
claimant as stated in the elaim or application.

-~ (1) No notice need be given where the claim or application
#aila'to state eitber an address to which the person presenting
the claim or making the application desires noticed to be sent

. or an addvess of the claimant.

Bechnnylﬁiau}dedto the Govermmtﬂode to
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; Bection 945.8 of the Government Code is amernded
LR . - : -
. 5458. (a) Fxcept as provided in Bections 946.4 and 946.6
_and mubject to subdivision (b) of this section, any suit brought
- againet & public entity on a canse of action for which a claim
"i8 required to be presented in accordance with Chapter 1
{eommencing with Section 300) and Chapter 2 (commencing
with Section 910) of Pert 3 of this division must be com-
menced ;
{1) If written notice is given in accordance with Seetion
918, not later than gix monthas after the date such notice in
personally delivered or depaosited in the mail. .
{2) If written notice is not given in accordanes with Sec- :
tion 913, aet later than one year after the date the im
ie rejected or ig deemed to have been rejected by the
maﬂ.i cread falan  damte  ape o s o a D Ao A ALY

{b) When a person is unable to commence a suit on a
canse of aetion described in subdivision (a} within the time
prescribed in that subdivigion because he has been sentenced
to imprisonment in a state prison, the time limited for the
commencement of such suit is extended to six months after the
date that the civil right to commence such action is restored
4o such person, except that the time shall not be extended if
the public entity eatablishes that the plaintiff failed to make

. & reasonable effort to commence the suit, or to obtan a restors-
tion of his eivil right to do so, before the expiration of the time

_ preseribed in subdivision (a). .
(¢) A person sentenced to imprisomment in a state prison
may not commence & suit on a cause of action deseribed in
subdivigion (2) unless he presented a claim m aceordanee with

Chapter 1 (commencing with Section 900) and Chapter 2
(commencing with Section 910} of Part 8 of this division.

* Sec. 8. Section 946.56 of the Government Code is
amended to read:

91‘606; _(a) Whem‘;

£n application for leave to present a claim is denied or deemed to be
denied pursuant to Section 915.6, & petition may be made to the court
for an order relieving the potitioner from the provisions of Section
0454. The proper court foi filing the petition is a court which would
be a competent court for the trial of an action on the eause of action
to which the claim relates and which is located in a eounty or judicial
district which would be a proper place for the trial.of such action, and
if the petition is filed in a court which is not a proper court for the de-
terminatien of the matter, the votrt, on motion of any party, shall
transfer the proceeding 1o a propay court.

(b) The petition must show (1) that application was made to
the board under Seetion 8911.4 and was denied or deemed denied, (2)
the reason for fallure to present the claim within the time limit speei-
fied in Section 911.2 and (3) the information required by Section 910.
The petition shall be filed within six months after the application to
the bhoard is denied or deemed to be denied pursuani to Section 911.6.
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(¢} The court shall relieve the petitiener from the provisions of
Section 945.1 if the court finds that the application o the board un-
der Section 911.4 was made within a reasonable 1ime not to exceed one
year after the acerual of the rause of action and was denicd or deemed
denied pursuant, to Scction 911.6 and that:

(1)} The failure to present the claim was through mistake, inad-
vertence, surprise o excusable negleet unless the public entity es-
tablishes that it would be prejudiced if the couvt relieves the peti-
tioner from the provisions of Ecction 945.4; or

(2) The person who sustained the aliczed injury, damage or loss
was 2 minor during all of the time specified in Section 911.2 for the
presentaiion of the claim; or

(3) The person who sustained the alleged injury, damage or loss
was physically or mentally Incapacitated during all of the time sp2ci-
fied in Section 911.2 for the presentation of the ¢laim and by reason of
such disability failed {o present a claim during such time; or

{4} The person who sustained the alleged injury, damage or loss
died before the expiration of the tine spacified in Section £11.2 for”
“he presentation of the claim v jor '
The public entity, before the expiration of the time
- gpecified in Section 91l.2 for presentation Of the CIALIR, had
actual notice of the accident or other occurrence which gave
rise to the injury, e, or loss and had actual notice that
demage, Or 1083 had resulted from such accident or
othar occurrence.

() A copy of the petition and a written notice of the time and
blace of hearing thereof shall be served not less than 10 days before
the hearing on (1) the derk or secretary or board of the local
public entily, if the respondent is a lccul public entity, er (2) the
State Board of Control or its secretary, if the respondent is the state.



(e). The court shall make an indepoendent determination upon the -
petition, ' The determinatinn shall be mude upon the basis of the pati-
tion, any affidavits in suppoet of or in opposition to the petition, and
any adcitional evidence reciaived ai ithe hearing on the petition.

() T the court makos an order rolieving the petitioner from the

. provisions of Section $45.4, suit on the cause of action to which the
 claim relates must be filed in such court within 30 days thereafter.

Section 950.6 of the Government Code is amended

W‘S. "When 8 written claim for money or da.mage&far in-

. ﬁh}baeq presented to the employing public entity:
w eduse ‘'of dction for such injury may zot be main-
%ﬁm the public employee or former publie employes

mlon osused suck injury until the claim has
been. re:ected, or has been deemed to have been rejected, in
Wholﬂ or in part by the public entity.
{B) A anit againsi -the public employee or former publie
emp{oyee for aueh injury must be commenced within the time
ibed n Seetion 945.6 for brmgmg an action against the
pubhc entity.

{¢} When a person is unable 1o commence the suit within
“f.he time | preseri"bed in subdivigsion (b) because he has been
aentenced to imprisonment in & state prison, the time limited

«  for the commencement of such suit is extended to six months
pfter the date that the civil right to commence sach aeiion is
restored to such person, except that the time shall not be ex-
.tanded if the public employee or former public employee estab-
Yishea that the plsintiff failed to make a reasonable effort o

s commence the suit, or to obtain a restoration of his civil right

no do so,{be}fox'a the expiration of the time preseribed in sub-
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SENATE BILL ' No. 464 -

Memo 69-50 EXHIBIT II

Introdeced by Benator Lagomarsino

March 3, 1969

EEFERRED TO QCMMITTER OW JUDIOIARY

e e m e
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An act to amend Beolions 911.2 and 9455 of the Government
Code, reloting to governmenial toris.

T'he people of the State of Califormia do enact as follows:

Secriow 1. Section 2112 of the Government Code is
amended to read: :

9112 A claim relating to a cause of action for death or
for irjury to person or to personal property or growing erops
ghzall he presented as provided in Artiele 2 (commencing with
Section 915) of this chapter not later than the 3008k 180tk
day after the acerual of the cause of action. A claim relating
to any other cause of aetion shall be presented as provided in
Articie 2 (commencing with Section 915) of this chapter not
later than one year after the acerual of the caunss of action,

Sw& ‘8, Seection 945.6 of the Government Code is amended
to read:

945.6. (a) Except as provided in Sections 946.4 and 946.6
and subject to subdivision (b) of this section, any suit brought
against a public entity on a csuse of action for which a claim
i8 required to be presented in accordance with Chapter 1 (com-
menecing with Section 900) and Chapter 2 {commencing with
Section 910) of Part 3 of this division toust be eommenced (1)

LEGISLATIVE COUNSEL'S DIGEST

SB 464, a5 introduced, Lagomarsino (Jud.). Governmental torts.
Amends Secs. 911.2, 9458, Gov.C.
Extends time for pregenting certain claims against public entities

from 100 to 180 days.

Provides that suit against a publie entity, for which a claim was re-

guired to be presented, must be commenced within six-months after
rejection of the claim, or within the period of the statate of limitations
otherwise applieable if defendant were not a public entity, whichever
is later, rather than within such six months or one year from acerual
of canse of action, whichever is later.

Vote—Majority ; Appropriation—~No; Sen, Fin.—Yea; W. & M.—Yea,
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within six months after the date the elrim is acted upon by the
board, or ia deemed to have been rejected Ly the board, in
accordance with Chapters 1 and 2 of Part 3 of this division,
or {2) within ese yesr frem the accrunl of the canse of aclion
the time prescribed by the statule of limitations that would de
applicable if the action were broughl against a defendant other
thas g public entity , whichever period expires later.

{b) When a person is unable to commence & muit on a
eause of action described in subdivision (a) within the time
preseribed in that subdivision beecanse he has been gemtemced
to imprisonment in a state prison, the time limited for the
commencement of such smit is extended to gix montha after the
date that the eivil right to commenee such aection is restored
to such person, except that the time shall not be extended if
the public entity eatablishes that the plaintiff failed to meke
& rexsonable effort t0 commence the suit, or to obtain a restora-
tion of his civil right to do so, before the expiration of the time
preseribed in subdivision (a}. . '

{e} A person sentenced to imprisonment in a staie prison
may not commence & suit on 2 cause of action deseribed in
subdivision (a) unless he presented a elaim in aecordance with
Chapter 1 (commencing with Section 900) and Chapter 2
(commencing with Section 910) of Part 3 of this division.




EXHIBIT IIT

SUGGESTED DRAFT

of

REPORT OF ASSEMELY COMMITTEE ON JUDICIARY OK SENATE BILIL 100

In order to indicate more fully its intent with respect to
Senate Bill 100, tbe Assembly Comsittee on Judiciary mekes the
following report.

Except foi' the revised and new Comments set out below, the
Conment contained under the various sections of Senate Bill 100

as set out in the Recommendation of the Californis law Reviasion

Conmission Relating to Sovereign Immunity: Number 9--Statute of

Limitations in Actions Against Public Entities and Public

Bmployees (September 1968), printed in the Annual Report of the
Iaw Revision Jommission (December 1968) at 49 reflect the intent
of the Assembly Committee on Judiciary in approving the various
pmvisions"'ot-Semtte Bill 100.

The following new and revised comments to sections contained
ir Senate Bill 100 also reflect the intent of the Assembly Committe

on Judiciary in approving Semate Bi1ll 100.

Code of Civil Procedure Section 352 (amended)

Comment, Subdivision (b) has heen added so that Section 352, which
operates to toll the statute of limitations for minors, inssne persons,
and prisoners, will not apply to the causes of action against a public

entity or public emplovee deseribed in this snbdivision, Such actions
are governed by the period of limitations specified in subdivision {a) of
Section 945,86 of the Govermment Code. To safeguard the minor or in-
competent from an inadvertent relianee on the tolling provigion of See.
tion 352, notice of rejection of his elaim in the form provided in Gov-
ernment Code Section 913 is required to be given by the publie entity.




If notice is not glven, the claimant has one year
from the time his claim is rejected or deemed
refected in which to sue. See Sovernment Code
Section 945.6{a).

ZEpecial exeeptions for prisgners oxist in both subdivision (b) of See-
tion 945.6 and subdivision {e) of Section G50.6 of the Governirent Code,
which toll the statute of Hmitations during the period of their civil dis-
ability.

The othur genersl provisions of the Ceds of Civil Prosedure relating
to the time within which actions must be comrpenced—Sections 350,
351, 853-363—-are applicuble to sctions apainst public entities and pub.
lie employees, See Williams v Los Angeles Metropolitun Tromsit
Authority, 68 Adv. Usl A22, 68 Cal. Rptr, 207, 440 P24 497 (1968),
Bee also Government Code Seetions 950.2 and 950.4.

Govermment Code Section 911.6 {amended)

Comment. Paragraph (5) has been added to subdivision
{b) 6f Section 911.6 and to subdivision {c) of Section 946.6
to require the board to accept a late claim vhere the puﬁlic
entity has metual notice of the aceldent or other oceurrence and
that injury, damage, or loss resulted. In such a case, the
claimant need only show that the public entity bad actusl notice
and that he presented his application for leave to present a late
claim 'within 5 reasopable time not to exceed cne year after the
accrual of the cause of action” {Section 911.4); he need not
éhow, for example, that he falled to present khe claim "through
mistake, inadvertence, surprise or excusiable neglect” (Section .

911.6(b}(1}). See Martin v. Clty of Maderas, 265 Adv. Czl. App.

84, 70 cal. Rptr. 908 (1968 )(prior to addition of subdivision {5),

the mere fact that the clalmant had no knowledge of the claims
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filing requirement was not a sufficient reason for the trial court to find
"excusable neglect"),

Whether a public entity has “actual notice™ of the accident and injury
is determined under the ordinary agency rules of imputed knowledge that
would be applicable to a private person. This is the szame test as 1s used
in Section 835.2 (“actual notice" of dangerous condition of property).

For example, a public entity would not have "actual notice" of an injury
resulting when the claimant stepped on hot coals from an abandoned fire on
& public beach mersly because the public employee in charge of the beach
should have known through the exercise of reasonable care that an accident
and injury had occurred. In order to charge the public entity with actual
notice, the employee in charge of the beach would need to know of the scei-
dent and injury as where, for example, he took the claimant to a medical
facility for treatment of a burned foot. The knowledge of a state police
officer that an accident had occurred on a state highway resulting in
personhal injury or property damege would be gufficient to give the state

"actual notice" of the accident and resulting injury or damsge.



Government Code Section $45.6 {amended)

Comment. Bubdivision [u) of Sesticn 5456 i5 amended to require
that an action be cotomenced withiu six months aftpr notice of rejection
(by dction or nobaction} is given pursuani to Seetion 913, If such
notice is not given, the clairant has one year from the date his
claim was rejected or deemed rejected in which to file

sult.

The triggering date gencraliy will be the date the notive is deposited
in the mail or persopally delivered to the elaimant, at which time the
claimant will receive a warning that he has a limited time within which
to sue and a soguestion thad he comsuit an atlorney of his elisice. See
Govornment Code Section 913, Ne time lmit is preseribed within which
the publie eniity must give the notiee, but the elaimant is permitted
six months from the date that the netice iy given to fle suit.

f notice ig not given. the ) perind allows ample time within
which the claimant may Ble & court action.

Section 345.6 does not, of course, preciude the elaimant from filing
an zetion at an eariler date after his elaim iz deemed o have hoen re-
jeeted pursuant to Seetions 9124 and 9454,

Seetlon 352 of the Code of Civil Procedure does not apply to netions
described in Seetion 945.6, See Code of Civil Procedure Section 352{ by,
However, the other gensrzl provisions of the Code of Civil Procedurs
relating to the time within whish actions must be commenced—=Sections
350, 351, 353-363—are applicable. See Williams v, Los Angeles Melvo-
politan Transit Authority, 68 Adv. Cal. 623, 65 Cal. Rptr. 207, 440
P2d 497 (1968).

Govermment Code Section 946.0 (amended)

Comment. See the Comment to Section 911.6.
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