#36.40 6/19/69

Memorandum £9-77

SubJect: Study 36.40 - Condemmation law and Procedure (Excess Con-
demnation - Physical and Financial Rempants)

Attached to this memorendum is a draft statute (Exhidit I) that has
been developed from discussions at the last two meetings. (You might
want to re-refer to Memoranda 69-42 and 69-56 relating to this topic.)
You have a copy of Mr. Matheson's study, "Excess Condemnation in California--
Proposals for Statutory and Constitutional Change,"™ and Mr. Capron's
article, "Excess Condemnation in Califernia--A Further Expansion of the
Right to Take" (20 Bastings L.J. 5T1). Attached is an additional Kote
from the New York University Law Review criticizing the Rodoni decision
{Exhibit II). Also attached (for convenience) as Exhibit IIT 1is a copy
of the provisions of Code of Civil Procedure Section 1248 that dictate
how, under existing law, velue, severance damages, and beneflis are

determined in a partial-taking case.

"Physical solutions"

In previous meetings, the Commission has developed the idea that
the preferred handling of these cases of enormous severance damages would
be a "phyeical solution," if such a sclution is available. The idea raises
at least three problems; (1) whether such solution is available and
feasible 1n the circumstances; {2) whether the public entity can be forced
to provide such & solution; and (3) whether the property owner can be
. forced to accept such a solution. With respect to making such a solutien
legally available, this proposal merely defers, in the matter of street

or highway access, to the Commiesion's outstanding tentative recopmendation




on byroade and, with respect to problems cther than access, to the
closely related problem of substitute condemnation. This proposal does
attempt to coerce the public entity into providing such a solution if the
property owner raises the objection that such a solution is available.
Under this draft, the taking-of the "remnant" will be denied 1f the court
determines that the public entity has a femsible means of avoiding or
diminishing the excessive damages. See subdivisions (d) end (e) of

Section 1266.1.

"The 50% soclution”

The Conmissioners have tended to eachew any unfettered discretion as
to this problem on the part of either the public eantity or the trial court
or appellate courts. From the Rodonl decision (68 Cel.2d 205; copy
attached to Memorandum 69-42), it is impossible to determine Just how much
the "remnant" must be damaged to permit & total taking. According to
Chief Justice Traynor, total takings are not to be ﬁermitted simply to
avold litigation as to severance demages for this would "nullify the
constitutional guarantee of just compensation . . . by permitiing the
state to threaten excess condemnation, not because it was economically
scund, but to coerce condemnees into accepting whatever value the state
offered for the property actuslly taken or walving severance or conseqguen-
tial damages to avoid an excess taking." But, on the other hand, statutes
authorizing "“remnant-elimination" condemmation "“may reasonably be inter-
preted to authorize only those excess condemnations thet are for valid
public uses; namely condemnation or remnsnts . . . or condemnations that

avold a substantial risk of excessive severance or consequential dameges.”
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And further, "We need not decide in what specific cases other than those
menticned the statutes authorize excess condemnation. It should be
emphasized, however, that the economic benefit to the state must be clear.”
A1l thet is certsln is that the permissibility of the remnant tazking
depends upon the ratioc of the damages to value of the remmant in the
"before condition."

In keeping with suggestions made at previous meetings, this draft
postpones determination of the right to take the rempant until after the
pertinent valuations have been made. The figure of 50% may be said to be
wholly arbitrary, but the scheme has at least the virtue of eliminating
the exercise of discretion or the making of predictive determinations on
the part of either entities or courts. One can orly guess whether a 55%
damaging constitutionally Jjustifies a total taking. However, that result
would at least mean that, arithmetically speaking, the dammages to the rem-
nant loom larger then its remmining velue. Perhape & question more
practicable than the constitutional one is whether this scheme would reguire
the property owner to assume inconsistent posltions in the valuation
proceedings. In other words, to defeat the taking, the property owner
would be disposed to show that severance dameges do not exceed 50% of
the value of the remainder. The thesis of this proposal, however, is

that each party should "tell it like it is" and abide the event.

Relating the scheme to the valuation trial

As mentioned in previous memoranda, there are minor
problems in relating this scheme to the trial of the issue of com- '
pensation. Under existing law {Code of Civil Procedure Section
1248; Exhibit III), the court or jury separately determines {1)
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the value of the taking; (2) damages to the remainder; and (3) benefits
to the remainder. Although subdivision (2) of Section 1248 does not ex-
plicitly require a determination of the "before" and "after" value of the
remainder, that is the substantive rule and also the way the evidence is
presented except in a “cost to cure" case (in which the condemnor under-
takes to diminish the difference between the before and after values by
showing an expedient that would diminish damages). Therefore, this scheme
will jibe with exlsting procedure except for the need for a requirement
that the court or jury specifically determine the "before" value of the
remainder. See subdivision (f) of Section 1266.1.

If, however, California were to adopt the preferable "total parcel
before and after rule" for the trial of partial-taking cases, there would
be no determination or evidence as to the "before" wvalue of the remainder.
However, if this scheme is adopted, it can be readily adspted to the
"total parcel before and after rule" by requiring the court or jury to
determine the "before" value of the remainder. Necessary changes have

been indicated in brackets in subdivision (f) of Section 1266.1.

Explanation of particular sections

Section 1225, This definition of "public entity" would be for con-

venience only and would not change any substantive taking powers. BSpeci-
fically, it ineludes 215 agencles or types of entities. Thirteen state
agencies have 8 stated condemnation power, but only five have active
acquisition programs: Public Works (Highways); Water Resources; Reclama-
tion Board; General Services {State Public Works Board); and Regents, U.C.

Cities and counties, of course, have a broad warrant %o condemn under a

“be



prolix mass of legislation. The remaining 200 condemnors are types of
local public entities wanging in importance from schogl districts,
irrigaﬁion districts, snd highway districts, down to such things as mos-
guito abatement districts. The principal exclusion effected by this
definition would be the privately owned public utilities, but most of
their takings are easement takings and therefore would not be within the
ambit of this scheme in any event.

Section 122¢. A definition of “larger parcel” would add preclsion to

this scheme. In existing statutes, "larger parcel” is used and is important
in determining severance damages, but the concept and its details are left
to the case law. In our recodification of Title 7, we will probably have

to define "larger parcel,” but we would not want to form a definition for
the limited purpose of this scheme. As used in this draft, of course,

"larger parcel" has the same meaning as in Code of Civil Procedure Section

1248,

Section 1266. This sectlion merely authorizes the voluntary acquisition
and diSposiﬁion of physicael or financial remnants. With respect to dis-
position of the remnants, the staff has checked the property disposal
powers of most public entities and finds that all entities have disposal
powers, but the particular reguirements {mostly competetive bidding) vary
a great deal. The State Legislative Analyst has recently completed "A
Survey of Land Acquisition and Disposal by State Agencies" and accurately
observes (page 25):

"The policies relating to land acquisition and disposal of the

agencies studied are guided by the statutes and case laws requiring
and defining just compensation. The policies do not differ greatly
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between state agencies, except where authority for specific actions
is not ineluded in the enabling lsws. There are some differences to
be found in the disposal of surplus lands through exchange or sale
without competitive bidding. The engineering-oriented agencies
generally acgquire surplus land in lieu of severance payment and
rather freely exchange this surplus land for required lanmds 85 2
matier of policy to minimize the costs of required rights of way.
The sale of surplus land without competitive bidding 1s frequently
desirable because of landlocking or other factors which limit the
mumber of potential purchasers.

"In the site-oriented agencles surplus lands are generally dis-
posed of through competitive bidding ss a matter of policy. Basic
policies for site-oriented agencies are partially stated in the State
Administrative Mapual,

Section 1266.1. This section undertakes to provide a formula and a

procedure for dealing with such cases as Rodoni. T"Excessive damages”

are simply damsges in excess of 50% of the "before" wvalue of the remsinder.
It is necessary to say "remainder, or a portion of the remainder" because,
€:8., @ new highway may sever a large parcel and therefore involve a "take,"
great damages to one portion of the remsinder, and little or no damage to
the other portion of the remainder.

Subdivision (b) merely authorizes takings to avoid ¢laims for excessive

damages.

Subdivision {¢) requires the public entity to expressly invoke this

section and gives 1ts resolution the effect of being presumptively well-
founded., It seems necessary to provide this presumption because, 1f no
right-to-take issue is raised, the court must include in its findings and
Jjudgment a determinaticn that the taking is warranted.

Subdivision (8) permits the condemnee to contest the taking 1if he

thinks that there is a "physical solution" or the damages will not be

excessive.
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Subdivision (&) permits the condemnee to attempt to make his case as

to a physical solution, but it imposes the burden or proof upon him. To
require the public entities to show the absence of a feasible physical
solution would, in effect, require it to prove a negative. Even with the
burden of proof, the condemnee would be in a better position than under
existing law as at present hé is stultified by the widespread "conclusive"
resoclutions of necessity and the limited review on the basis of "public use"
as provided in the Rodoni decision.

Subdivision (f)}. This subdivision, of course, is the heart of the

scheme, The issue of the right to take to avoid excessive severance damages
is simply left to be determined by the determination of values, damages,

and benefits in the proceeding. The subdivision would reguire, in effect,
that the valuation case be presented as one of a partial taking, rather
than a taking of an entire parcel, but this is relatively unimportant since,
as a metter of substantive compensation law, the "take" and the remainder
are toc be valued as parts of the whole parcel. If the damages do exceed
504 of the "before" value of the remainder, the compensation is the assessed
value of the "prime take" and the "before" value of the remasinder; this,

in effect, 1s the "before” wvalue of the entire parcel. The property owner
is permitted to remlt the damsges that exceed 50% and keep the remainder.
This will guard the public entity, to the extent of 50%, against being
required to provide a "windfall to a property owner and st the same time
give property owners a right to contest takings based on mere fears as to
severance damages. In another sense, the scheme preserves the severance
damage system, rather than a remnant elimlinmtion system, where remaining

value exceeds damages.



Subdivision (g). This subdivision makes it clear that this scheme

does not change the condemnor’s existing privilege (under Code of Civil
Procedure Section 1255a) to abandon, or partially abandon, the proceeding
and to pay specified costs and fees on such abandomment. The practical
effect of the subdivision is to adopt the view of the Nyrin decision

(256 Cal. App.2d 288) that,if the remnant proves unduly expensive, the
public entity may not merely renounce its resolution to take that remmant,
but must abandon the proceeding as to that remnant and pay appropriate
costs and fees.

Subdivision (h). This subdivision suthorizes the public entity to

dispose of the remnent and to credit the proceeds to the property acguisi-
tion fund. It seems impracticable to attempt to draft a blanket procedural
statute for such disposition that would cover all entities and agencies.

A1l of them now have some sort of disposition procedure, and this subdivision
merely leaves them to resort to such procedures.

Respectfully submitted,

Clarence B. Taylor
Agsistant BExecutive Secretary



Memorandum 69-7T 6/19/69

EXHIBIT I
DRAFT STATUTE - PHYSICAL AND FINANCIAL REMNANTS
The following sections would be added to the Code of Civil Procedure:
GENERAL DEFINITIONS

§ 1225. "Public entitz" defined

1225, As used in this title, "public entity" includes the
state, the Regents of the University of California, a county, city,
dlstriet, public authority, public agency, or any other political:

subdivision or entity in the state.

Comuent. For a comparsble definition of "public entity," see Section
811.2 of the Government Code. The definition in this section is provided
for comvenience in distinguishing governmental from non-governmental
condemmors; it does not enlarge or diminish the power of condemnation of

gny condemnor.

§ 1226. "Larger parcel" defined

( To be drafted later.)

[Comment. As used in Sections 1266 and 1266.1, "larger parcel” has
the same meaning as those words in Section 1248 and the decisional law

construing that term. See People v. Ocean Shore R.R., 32 Cal.2d Lo6, 196

P.2¢ 570, 6 A.L.R.2d 1179 {1948); People v. Nyrin, 265 Cal. App.2d 288,

63 Cal. Rptr. 905 (1967).]




ACQUISITION OF PHYSICAL
AND FINANCIAL REMNANTS

§ 1266. Acquisition other than by condemnation

1266. Whenever a part of a larger parcel of property is to be
acquired by s public entity for public use and the remainder, or a
portion of the remainder, will be left in such size, shape, or
condition as to be of little value to the owner or to give rise to
cleims for severance or other damsges, the public entity may:

(a) Acquire the remainder, or portion of the remsinder, bty any
nmeans cther than condemnation proceedings; and

(v) Sell, lease, exchange, or otherwlse dispose of property so
acquired and credit the proceeds from such disposition to the fund or
funds available for ascquisition of the property to be acquired for

the public use.

Comment. Section 1266 1s added to authorize amy public entity to
acquire, by a voluntary transaction, physical or "financial" remmnants, to
dispose of them, snd to credit the proceeds to the fund avalisble for
acquisition of the property being ascquired for public use., As to "financial"

remmsnts, see Dep't of Public Works v. Superior Court, 68 Csl.2d 206, 436 P.23

342, 65 Cal. Rptr. 342 {1968); la Mesa v. Tweed & Gembrell Plening Mill, 146

Cal. App.2d 762, 304 P.2d 803 (1956). The language of the section is

similar to that contained in former Sections 1266 of the Code of Civil
Procedure, 104.1 and 943.1 of the Streets and Highways Code, and Sections
254, 8590.1, 11575.2, and L3533 of the Water Code (all repealed in this
recommendetion). This section does not provide the procedures to be followed
by the entity in disposing of the property so acquired, and that matter is
left to be governed by other stetutory provisions applicable to the particular

entity. -
-Dw



§ 1266.1

§ 1266.1. Acquisition by condemnation

1266.1. {a) As used in this section, "excessive damages” means
dameges to the remainder, or a portion of the remainder, of a larger
parcel of property by reason of its severance from the peri taken for
public use and from construction of the public improvement in the
manner proposed by the public entity, after being diminished by any
benefits, that exceed Pifty percent (50%) of the value of such
remginder, or portion of the remsinder, immediately before condemnation
and as unaffected thereby.

(b) Whenever a part of a larger parcel of property is to be
taken for public use by a public entity by condemnation proceedings
and the remainder, or a portion of the remainder, wlll be left in
such aize, shape, or condition as to give rise to claims for excessive
damages, the public entity may take such remainder, or portion of the
remainder, in accordance with this section and not otherwise.

(¢) The resclution, ordinance, or declaration authorizing the
taking of & remsinder, or & portion of the remeinder, under this
section shall specifically refer to this section and shall recite a
determination by the officer or body sdopting the resolution, ordinsnce,
or decleration that the remainder, or a portion of the remainder,
sought to.be teken will be left in such silze, shape, or condition as
to gilve rise to claims for excessive damages. The determination and
recital required by this subdivision shall not be referred to in the
trisl of the issue of compensation. It shaell be presumed from the
adoption of the resolution, ordinance, or declerstion that the taking
of the remainder, or portion of the remainder, is Justified under

this section.



§ 1266.1

(@) The condemnee may contest a taking under this section upon
either or both of the following grounds:

(1) That the public entity has a reasonable, practicable, and
financially feasible means of avolding excessive damages or diminishing
them to such an extent thet they will not be excessive.

(2) That the remainder, or portion of the remainder, will not
suffer excessive damsges.

{e) If the condemnee contests the taking on the ground listed in
paragraph (1) of subdivision (d), the court shall determine the issue
and the burden of proof is on the condemmee, If the determinstion is
in favor of the condemnee, the remasinder, or portion of the remainder,
ghall be deleted from the proceeding.

(f) If the taking is contested upon the ground that the remainder,
or portion of the remainder, will not suffer excessive damsges, the
court shall postpone determination of the issue until the court, Jury,
or referee has determined values, damsges, and benefits respecting the
percel. In addition to the other determinations to be made under
[Section 1248 (value of part taken, severance damages,.and benefits) or
any successor to that section], the court, jury or referee shall
determine specifically the value of the remainder, or portion of the
remainder, before condemnation and as unaffected thereby. If such
determinations do not result in excessive damages, as defined in sub-
division (a), the remainder, or portion of the remsinder, shall be
deleted from the proceeding and compensation shall be adjudged as in a
partial taking. [No change necessary if Section 1248 is modified to
adopt the "total parcel before-and-after rule."] If excessive damages
do result, the remasinder, or portion of the remainder, shall be

included in the judgment, and compensation shall be adjudged by adding
4



§ 1266.1

:  the value of the part tsken for the public improvement and the value
of thz remainder, or portion of the remainder, before condemnstion and
as unaffected thereby. [If Section 1248 i1s changed, say "adjudged-as
in & taking of the entire percel.”] However, if within ten days from
the determination of values, damages and benefits, the property owner
files in the proceeding a remission of all excessive damages, &8 de-
fined in subdivision (an), the remminder, or portion of the remainder,
shell not be included in the Judgment, and compensation shall be
ad judged by adding the value of the part taken for the public improve-
ment to the damages that are not remitted. [If Section 1248 is
changed, this language would have to be changed accordingly. ]

(g) Nothing in this section affects (1) the privilege of the entity
to abanden the proceeding or abandon the proceeding as to particular
property, or (2) the consequence of any such abandonment,

(b} A public entity may sell, lease, exchenge, or otherwise
dispose of property taken under this section or acquired by purchase in
lieu of proceedings under this section and msy credit the proceeds to the
fund or funds available for acquisition of the property to be acquired

for the public use.

Comment. Section 1266.]1 is added to provide a uniform procedure, sppli-
cable to all public entities, for determining whether damages to a remainder

of property will be excessive and for avoiding the payment of excessive demages .

As to the concept of "excessive severance damages," see Dep't of Public Works,

v. Superior Court, 68 Cal.2d 206, 436 P.2d 342, 65 Cal. Rptr. 342 (1968);

People v. Nyrin, 256 Cal. App.2d 288, 63 Cal. Rptr. 905 {1967); la Mesa v.

Tweed & Gambrell Planing Mill, 146 Cal. App.2d 762, 304 P.2d 803 (1956). See,

generally, Recommendation Relating to Condemnation Law and Procedure: HNumber

, Excess Condemnation, __ Cal. L. Revision Comm'n Reports 000 (19 }. The

section supersedes Sections1266 of the Code of Civil Procedure, 104.1 and 943.1
. 5.



§ 1266.1
of the Streets and Highways Code, Sections 254, 8590.1, 11575.2, anl 43533 of

the Water Cecde, and various sections of special district laws.

Subdivision {a). "Excessive damages" are defined to meen damages, after

offsetting benefits, that result to & remainder and that exceed 50 percent
of the value of such remsinder in the "before condition.” For the purposes

of this seetion, only the portion of the damages that exceed 50 percent are

"excessive." "Value, "damages," and "benefits" have the same meaning as in
Section 1248 (or any successor to that section). The phrase "remainder, or
rortion of the remainder" contemplates a case in which one portion of the
remainder is damaged more severely than another portion. For example, if s
highway severs a large, single parcel, the portion remaining on one side of
the highway mey be substantially damaged, while the portion on the other
5ide 1s damaged only slightly or not st all.

Subdivision (b). This subdivision authorizes the taking of physical or

financial remnants, but reguires the tsking to be in accordance with this
subdivision. The language of the section is slmilar to that contained in
former Sections 1266 of the Code of Civil Frocedure, 10L.1 and 943.1 of the
Streets and Highways Code, and Secticms 254, 8590.1, 11575.2, and 43533 of
the Water Code (all repesled in this recommendation).

Subdivision (e). To invoke this section, the resolution to condemn

must refer to it and must recite a determination that the taking will "give
rise to claims for excessive demages”; the resolution is not s determination
or concession that dameges will exceed 50 percent of the value of the
remainder. The subdivision forbids reference to the determination or recital
in the valuation trial. For an analogous provision, see Section 1243.5(e)
(emount deposited to telte immediste possession). The reeclution {or
ordinance or declaration) is given the effect of reising a presumption that
the teking is justified under this section., In the absence of a contest of
wb=



§ 12C6.1

that issue, therefore, the subdivision permits & finding and judgment that
the remsinder be taken.

Subdivisions (d) and {e). These subdivisions permit the condemnee to

contest a taking under this section upon the grounds that a "physical
solution"” could be provided by the condemnor. or that the damages, as
assessed, will not prove excessive. In at least a few cases, the condemnee
mey be able to demonstrate that, given construction of the publie improvement
in the manner proposed, the entity is able to provide substitute access or
take other steps that would be economically feasible under the circumstances
of the particular case and would preclude excessive damages. If he can do
so, subdivision (e) prevents acquisition of the rem=inder,

Subdivision (£). If the condemnee contests a taking under this section,

subdivision (f) requires the court to postpone determination of the issue

until the wvaluation phase of the proceeding has been completed. The question
whether the remainder may be taken is made to turn simply upon the results of
the assessment of value, damages, and benefits. The court or Jury must
specifically assess the value of the remainder in the "before condition" to
permit comparison of that figure with the assessed damsges-less-benefits.

If Jemeges-less-benefits exceed 50 percent of the "before value,"” the rema?nder
may be taken, but if not, the remainder may not be taken and the matter is
resolved as any other partial taking. However, the condemnee is permitted to
remit any demsges in excess of 50 percent and retain the remalnder. As to

procedure before enactment of this section, see Dep't of Public Works v.

Superior Court, 68 Cal.2d 206, 436, P.2d 342, 65 Cel. Rptr. 342 (1968).

Subdivision (g). Subdivision (g) makes clear thst the procedure

provided by this section has no bearing upon the privilege to abandon or the
-7



§ 1266.1

consequences of abandonment. The subdivision makes no change in existing
law. See Section 1255a and People v. Nyrin, 256 Cal. App.2d 288, 63 Cal.
Rptr. 905 (1967).

Subdivision (h). This subdivision authorizes the entity to dispose

of property acquired under thisz section or acquired in lieuw of such pro-
ceedings. However, it does not specify or provide the procedure to be
followed., Accordingly, such procedure is left to be governed by statubory

rrovisions applicable to the particular entity or agency.

-B-



The following sections, relsting to this matter, would be repealed:
Sec, 3. Section 1266 of the Code of Civil Procedure is repealed.
10%6+~-Hhenever-iand-is ~be~be ~eondenned -by-a-eounty-or-eity-for

bhe ~egtablishment -of -any-gbreet-oy -highvway r~inekuding -oXpress

highways-ané-freevwayay-and~-the-taking-of-a-part-of -a-paresi-of -Land
by-sueh-ecndemning-autherity ~woutd-teave-the-repainder-shoresf-in
sueh-pire-ar-shape~or-eenditien-ap~-$0-reguire-gueh-sendesmor-to-pay
in-cempensation-fer-the~-takinz-of-sueh~-part--an-ameunt-equal-te-the
fair-ppd-reasenable~value-of -the ~vhote-paresty-the~-repsiubion-of-the
governing-bedy-of-the-eify-or-eounby-may-provide -for-the-taking-of
$he-wheite-ef-suck-parecl-and-upen-the-adeption-of-any-suek -resetusion
i5-ghelt-be~decemed-necensary-£fer-the-publie~usey-berefity-safetyy
eecanenyy-aRd-general-velfave-that-such-ecndenning-suthority-asequire

the-whete-of ~-aueh-pareety



§ 10k.1

Sec. 4. Section 10#.1 of the Streets and Highways Code is
repealed.

2043 r--Wherever-a-part-ef-a-pareel-of-tond-ie-5o-be-taken-Ffor
state-highway-purpeses-and-the~remainder-ia-to-be-1efb~in-sueh-shape
er-condition-as-be-be-of-2ittte-value-ts~-itto-ownery-er-se-give-rise
to-elaimp-eP-3ibizaticon-eenecrning-geveranee-sr-akher~dansge s -the
department-may -asequire-the -whete -pareei-aad-may-seli-the -reusinder
er-pay-ckeRonge-the-game-Ffar-other-proaperty-needed -for-asbate~highway

PUrpesess
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§ ok3.1

Sec. 5. Section 943.1 of the Streets and Highways Code is
repealed.

943+l r--WheREVEF -8 ~pars -0f -0 -pareel -of-1and -is -to-be-taken-for
esunty-highway-purpeses-and~the -rensinder-of -such-parasl-is-to-be
iefs-in-pueh-shape ~or-condition-as-to-bo-af-1ittle-value-to-its-oWRer,
er-te-give-rige-ta~alains~-or-litigation-ecneerping-sa¥oranes-or-obhar
damazesy-the-eounty~-may-aeguire-the-wvholte~pareel-ard -may-petl-the
rempinder-or-mpay-exehonge-fhe-oape-For-ebher-property-necded-for

esunty-EighvRy-purpases »
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§ 254

Sec. 6. Section 254 of the Water Code is repealed.

pShs--Hhenever-a-pars-of-a-parecl-of-land-is-ta-be-taken-£or
shate-dam-ar-waber-purposes-and-the -rempainder-is-~-to-ba-tefi-in-sueh
akape~op~-esndition-as-to-be-of-iitttie-vatue-to-1i6-avWneny -ar-4o
gtve-rige~bo-etaims-or-1itigabick-enRee¥AtAg~E0Ve¥RRER~8F -85 REY
dapager-the-department~ney-aeguire-the-whele-pareel-and-may-cetl
the-reppindep-cp-pay-exehanse-the -pame~for-sthey-~property-neaded

far-stase-doN-oP-WEbeF~pPHFPSELEY

=12~



§ 8590.1

Sec.- 7.~ Section 8590.1 of the Water Code ig-repealed.

8500+1y--Wherever-a-part-of-a-pareel-eof-1and-ic-te-be-taken
for-purpoces-as-sei- forth-in-Seetion-8500-of-thic-code-and-ihe
remainder-ig-te-be-iefi-in-sueh-shape-or-copdition-as-to-be-of
iitsle-value-4o-iis-ewnery-or-to-give-rice-to-elaims-er-2itigation
eoncerning-severanee-or-other-dapages-the-beard-pay-aequire-the
whole-pareel-and-may-sell-4the- remainder-or-may- exehange-the-same
fer-e%her-praper%y-aée&ed—fer«gurpeees-as-eét-ie?th-ia-See%ien

8690- ef-this-eode~
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§ 11575.2

fec. 8. .Bection 11575.2 of the Water Code.ls.xepealed.

2157542~ -VheRever-a-pari-of-a-pareel-of-land-ie-to-be-taken
for-gtate-vater-develepEeri-purpeces-and-the-remainder-ic-£e-be
deft-in-cuek-shape-or-condition-as-to-be~of-1ittlie-vaiue-s6-i%s
ewEer;-er-te-give-yise-ie-elaims-er-litigaticn-eoncerning-sever-
anee-o¥-other-danager-the-depariment-may-sequire-the-vhole-par-
eei-ond-cshall-geii-the-remainder-a¥-shall-exchange-the-same-for

ether-property-needed- for-siate-vater-developreni-purpeses

-1l



§ 43533

Sec. 9. Dection 43533 of the Water Code is repealed.

43533.--Wheaever-a-pari-of-a-parect-of-lond-is-so-be-aequired
pursuant-to-thig-ariiele-apd-any-poriion-ef-the-remaindey-ic-to-be
deft-in-sueh-shape-or-esndition-ac-t6-be-of-1iitde-vatue-to-its
ewvaers-ihe-board-may-aeauire-ard-sell-suek-poriien-or-pay-exchange
the-gape-for-other-properiy-needed-16- earry-eut-she-pavers-eonferred

en-8aid-kboard.

-15-



§ 28-16 5/8

Sec. 10. Water Code Appendix Secticn 28-16-5/8;%ﬁ repealed:

Pee.-16-5/8.--Whenever-a-gars-enly-of-a-layger-pareed-of-1and-is
required-by-the-digtries-for-the-eonirol-or-esnservatioh-of-Floedy
aterm;-er-ether-wasie-vateroy-and-ihe-taking-thereof;-and-the-eon-
gtruetion-of-the-proposed-public-inprovencnt-thereon-witl-interfere
with-reasonable-aeeess- te-the-remaindery-or-vwill-othervise-eanse
substantini-demage-to-the-remainders-~the~-distriet-may-condemny
purehase;-or-othervise-aeguire-the-vhole-pareel-ef-1apd-ef-whieh
the-area-required-for-pubiic-use-is-a~-pari~-~Qry~-in+ddon-af-sueh
Aequisitiens-the-distries-may-eondemny-purehase;-or-ethervice
acquire-an-endement-for-ingreds-te-and-cgress-frem-the-snid-remainder

fer-use-by-the-publies-inelnding-the-owner-of-the-1ands

“16-



§ 28-16 3/4

.. Sec. 11. 'ater Code Appendix Becticn 28-16 3/4 is repealed.
Feex~16~3f Ly -eUhenever-a-pars-cnly-of-a-heuse-or-other-strueture

mHst-be-tokeE-o¥-remeved -in-order-io-use-ihe-tapd-en-which-cueh
strueture-ig-situsted-for-flood- control-or-water-conserva tion-pur-
peses-and-the-severance-of-sueh-poriion-ef-the-strueture- Frem-the
whele-strueture- wenid- eause-a-~substantial -damage-te-the-sirueturey
the~Beard-ef-Bupervisers-of-the-tos-Angetes-Flood-Contrel-Distriet
may-eondepn-er-othervige-aegquire-the-entire-heuse-er-strueture-and
theregfier-seli-er-otherwise-eanse-the-gaid-sivueture-ts-be-remaved

from-the-portieon-of-the-iand-se-required-for-a-pablie-uses

<17~



§ 36-16.1

Bec. 12, Water Code Appendix Section 36-16.1 is - repealed.

Seee-lﬁvis--Hhenever-arpart-eniy-efra-pareel—ef-iaﬁé-is-required
by-the-digtriet-for-the-contrel-or-copservaiion-of-fleed;-otorns-or
ether-waste-watersy-and-the-iaking-thereof;-apd-ske-eenstruaetion~-of
the-propescd-public-improvement-theresny-wili-interfere-with-reasen~
able-aceess-te-the-repainder;-or-will-ethervise-eause-onbeiantisl
damage-te-the-remaindery-the-dietriet-may- eondemn; -purckases -o¥-
ethervise-aegnire-the-whole-pareel-of-land-and-may-sell-the-remainder
er-exchange-the-same-for-ather-preperiy-requived-for-distriet-purpesess
S¥y-in-tien-ef-such-aeguisition-of-the-remaindery-the-distriet-may
eendemny ~purehasey-er-otherwise-aequire-an-ecaseneni-for-ingress-£o
and-egress-from-the-repainder-for-use-by-the-pubiies-ineluding-the

evaer-ef-the-1sndy

=18«



§ 48-9.2

Sec. 12.1. Water Code Appendix Section U8-9.2 is repealed.

LB-0y2y---Whenever-a-pars-only-ef-a-pareci-of-iand-is-required
b¥-the-disbrieb-for-any-purpese~antherised-by-this-aect-and-the-taking
theresfy-and~the~aensbrueticn-af-the-propased-pubiie-tnprovomens
thereen,-will-interfere-with-reaseaable-aeeess-te-ths-remainde?,—ef
whii-cbhepwisge-eause-subsbantial ~damase-te-she-remaindery-the-distries
may-purehasey-condemny-c¥-otharvise-aequire-the-vhote-parest-of-2and
snd-may-seii-the-romainder-er-sxchange-the-came-for-cthar-~prepersy
reguivred-for-distrist-purpeses~--IR-ticu~-pf-suak-aequisgition~-af-the
remaindery-the-district-may-purehatey -acndonn-or-gthorvise-aequire-a
rightmof ~Way~er-rerl-proparty-for-ingracs~o-and-egress-from-she

relainder-for-use-by-the-pubiisy-inetwding~-the~owner~cf-the-tand~

-1G-



§ 4g-6.1

Sec. 12.2. Water Code Appendix Secticn 49-6.1 1s amended to read:

h9+6.1., Whenever-a-pari-eniy-ef-a-pareci-ef-iand-is-required
by-bhe-distries-for-the~aantrel-ar-cenoervabion-af-fiondy-sbarmy -oF
sther-vagbe-~waberer-and ~she~taking-thereafy-and-the-aensbruation-of
the ~preposed-publie-improvement-thoreony -Witi~inseprfere-vith~yeasen-
abie-aceeag-io-the~rematndery-er-wiltlk-othervise-eauss-subsbantial
damage~te-the-penaindery~the~-dintriet-nay-cendenny -purebasey-ey
ethepwige-aeguire-the-vhole-pareel-of--lond-and-pAy-setl~the-rematndes
ep-euehapge-the-same-far-esher-propersy-required-for-diokriet-purposear
gPr-in-liev-ef-such-aediistbicn-of-the-remaindevy-tho-digbpieb-Ray
ecREEHRy~PUFPchREe y ~0¥-0therWise-nequive-aR-caBeEent~Ffor-IREress~-to
snd-egreca-frop-the-remainder-for-use-by-the-publiey-ineluding-she

ewpeyr-ef-the-2andy No authority is hereby granted to the district

by Section 1266 or 1266.1 of the Code of Civil Procedure to acquire

riding end hiking traills by condemmation.



Sec. 12.3. Water Cede Appendix Section 51.3%.4 is amended

to read:;
SE-24 mhe azeney shali have Ui pover of ciiaent deecin do necuive willdn
or outside (he azoney by ('c.-i.'.il.‘l:a}!fltiﬁ L ALe arnnes and bo (e oxlesd pl(,*-»Lt sl i

Avticde 2, Scciion 15 of (e Consd o pl e 5 Parl 5ol e Cude of Civil Pro-

codure, &3 now oninting or hoven sracnaad, alt peaprriy o inlevests therein neees-

‘tr‘\.' or cornveninnl fou earvying ool the aJ\'n JETETh pl lpﬁ c;, of {he npeney eweept that
the aroney siall pab lave - I RE .:tlcl‘ ewned properly
hnli.l o et Sor the develap o ey for pudlic use; and

¢ i3 hoerely davlated fhat $he ven o"i i : Whieh teay e comGetaped, taken o
apprapvictod vader dha provisiong of thiz net, Iz u palll M culativn and
conlrol of the #fade it the wasun gn v!ﬂwd by Jaw.
pow e shall in :de:l]on 1o thi ds Hac 1nkin
erly, nlzo pay the cost of o ays, nwins
pipes, conduils, wires, coble, b .h» of any ] dieubilicy swlich §s z‘ue,-uir::ci 1¢ Lo moved
fto a new locaricn, nnd provided fupethes Snat netw ithsinnding ney other provision of
this net o any olher law, no 1ron seledl b dakien wndess i 3 {alen upoen a Tigd-
jug e a courd of eonpolont avisdiction thal ﬂzc faking is Lor owere noceszary pul-

Ticwze thio dbat to whiclo it as aleeaedy boen smppsroprinded,

(OWhenever roal proserly which Is doveled o or Tetd for some other pulbtic or quasi-
publtic wae f5 oreguived by the agency Tor ooy paepesn mitherized by tkis aot, the
ageney miay corsleain real proporty s ont dhercto 6F no the n.n.uh.m numt:,'
whieresf e bo exclianged for the reat praparty go ropldrsd By dhs ameney, 1

The prower of ciadnend dosuain vosicd i the peeney sl H\ClUuL‘ the power la co-
Gorme I e nate of the prency cithor the Yoo slaphe o any Iesser oifale or fnferest
In any properiy which the boaed of diveetors Ty resetafios shali detersine 35 neees-
gary far cavrying oul the barpases of the arency, Suclh ressluifon, adopded by o
fwodlindgs vole of @51 s omoees, e cancluyive evidenso of all of (he fellowlng:

LS

2ing suech
ait OF Bo

(a) Tk pattc neeescdiy foe dbey e pihtie faprovene el
() he progerts or Jsepor!y interest belng aoquieed s noeocsary for the proposed

Julsiic use.
o) Kool progessed peldie improveinenl i3 Panned or Reated in the manuer which
10233 1 : . k
1N ba cosipntibie with (he prosbest pubdie foeed @il the lensl privade infury,

YWhenever-a-part-only-of-a.parest-is-required-by-bhe-ageney

fer-any-purpese-aibhorized -by-this-acby-and-the~taking-thoreoty
avd-ihe-consbruebior-af-Yho-proyosed-publie~-inprovenens-vaere-
oy ~whik~inberfere-with-reasonavio-ateesd~-bo-the-vemaindory~on
wili-eihervise-cause-substaniinl-damage-be-ihe-rematadary~the
ARERAY-RAY~2SAGREN ¢ - PUFeRA S0y -aF -biReFWisewaequive ~Sha-whote
pareel—e?«land~anﬁ—nay-éal&-the~rena§nder-ar-exehange-the-asms
£aF-9bheFr-proporiy~redui red-for-ageney-purpostiv-=ory-dn~kiov-af
puek-acquinibton-pf-the-remaindory-the-ageoncy-may -0 eAdanny -pur-
ehssa,-a!-atharwiaa«aequire»an-aaseneat-fsr-ingress—tsfand-egresa
frew-she-rerainder-for-use-by-the-publiey-ineduding-the-ovaer-of

the~iande

-l -



§ 55-28.1

Sec. 13. Water Code Apperdix Section 55-28.1 is repealed.

See:-28+1+--Whenever-iand-is-to-be-condemnecd-by-the-diatriet
for-apy-of-the-uses-and-purpesce-permitied-by-lawy ~and-the~-taking
ef-a-pars-ef-c-parcel-ef-iard-veuld-ieave-the-repainder-thereef
to-cuch-size-or-chape~-or-eondition-as-to-require-the-distries-to
pay-ip-compensation-for-ithe-taking-of-sueh-pari-ap-amonnt-equad
$e-the-fair-apd-reasenable-vaine-ef-the-whole-pareeiy-ithe-resgolu-
tien-of-the-peard~may-provide-for-the-taking-ef-the-whoite-of-cueh
pareei-anfd-upen-ihe-adepiien-of-any-suck-recoiuiicn-it-chali-be
deemed-neeessary-for-the-publie-usey-benefit; -cafetyy-cconenyy and

geperal-velfare~that-the-distriei-nequire-the-whole-sf-such-pareelr



§ 60-6.1

Sec. 14. Water Code Appendix Section 60-6.1 is repealed.

Seer-Evdv--Hhenever-a-pars-oniy-of-a-pareci-of-1and-1c-requtred
by-the-digbries; -nnd-the-taking~thereofy-and-tho-aonstrwetlon-nf-the
propesed-publie-imprevement~shereony-vill-dnterfore~-vith-reassnable
aceesp-to-she-repainder-of-a-periion-thercefy-or-vill-obherwiaa
cause-substantiat-damage-to-the-remaindevy-the-disériet-may-eondenny
mrehagey-or-ebhervise-aequive-the-vhole-pareed-of-iand- or-such
porsien-ef-the~remainder-se-vhieh-aecess-ia-inpaired-and-may-sedd
the-remainder-or-exehanze-the-same-for-osher-propasriy-required.for
district-purpeses:--e¥y-in-iieu~-ef-gueh-aequisiticn-sf-the-remaindery
the-distriet-may~corndemny-pureRasey-or-othervise-aequire-iR-aacaenens
for-ingroqs~io-and-egress-from-ihe-remainder-for-use-by-the-publicy

ineduding-ihe~-ovner-ef-the-land~

-23~



Sec. 1k.1. Water Code Appendix Section Th=5 is amended
to read: v

S5 Wi dHsteict 15 bereby dielired o be oo bady corporate and pelitie amd
T swelr <Ml l1 , B additien lo the ofber goavers vesteal in §t by (hls act, the
ol ineg temvers .

1. Tu bave e lp Sl Enseesdo,

Yo a pne amd boosped B the o of suld cdistelets

W .lIu;-t TR EA

1. Te -w«;unu- by pranb purchaen, Tease, miff, deviee, eanfract, eondemnalion, con-
Etredion, oF otitnpsyfen, anil tes o), we, pijoy, =oll, I, and dispose of real aml
persounl progsriy of overy Liwmd, e Iudn--' himds, straetures, buiklogs, righis-of-
Wik, filsednent, 5] pebvbleses, aml o st madntabe, alter and opetabe any
a1l works or improveanesul, witlidn or Withaut the disteicl, perosary or peoget
to citrey ond 3y of the offeris oF purises of this act fd comienirnt to the futl
exercie of it peowers, and Do complete, extent, wlid o, Biter, tonbe, Fepnic of
ofhiryacd Iniprovs any waris, we improveneids, oF propes Iy 'tu]mr--d Iy it ax aa-
Phazizead byt el _ :

B Ta earteol (e Floed andd ~terin widers of =atd disiriet angd ﬂn‘,' fload and st . .
wirters of steeains Hud Lave thele soamees obsiib of sabl dateier, bl whiey steeams
pind the Slecelwsibors therad Mow fta sabd distrlet, and W patsoree such waflers for
Jupreliviad ol wecul purposos of said dialoot Ly s, storine, petaining and
camsipg 1o zerovdate ipto the: soil withio or w hant vaid Hetriot, of o save or- oo
Sepvr g RN e gl o oyt ol sucle woakers s postie], fn-t-l dittmtgge fromy sned
flane! or sorm wators Phe walerionrses, swiberslods, bavbors, publie Jighway=, Yifit
aanl properdy in said disiriet, and the watereatrses antsdde of the distriet of siroams
Flowine inte the dicteict, amd 40 proverl waste of woter of diminnflon of the walee
supgily dn, or exportatiog of warer Teatn sabd distelet, anid (o oltadn, retaln and
reclain deainage, slarm, flood ahd other waters for leneficiad use in sald districd;
peovided, el wohing Bn Alis et ennlaiped shadlb ambiorize e earrying aue of iy
Pl Al iptevemat, the puepose of which B2, ot the effectof which will be, {0 tele
waler which flows Ln sy watekdied in sl disteiet and transport or soft same for
wan gnywhers ol shdy of the distriel when (he water Tevet of any gravel Lo awithin -
the dixtrict 33 Tedaw the wormad el anl seel water eond¥ reasopally He weed o
repbendsh fle wator devel of said grievel bads peoavided furtheor, that nehn of (he
provisiong of this gct shnll jacchide (he c-\rknlm Ly any elher politlnd sulaividlen
that may tow or horeaftir exi=t, wholly or in jech, within the ¢istriet feoni exor-
ehstog Its powers, althouzl &oel powers may be of (he =ane patare 08 Uhe pawers of
sl divteiet,  Ang sael aller peiftien) soidivigon may, by written agreement witle
the district, provide Toe 1 nd, or Joint vee, al pranerty A Tacitivies Sn which any
seh ollwer ry}!mml subdivi<ien bas nn lndeeedt, or for the vse; or jolnt use, of projr
ey or faeilities ia whicl exid dizteld has nn feterast,

6. e cosprritte awd to act In eondunetion whth the Stale of Calif orm::, nr any
of its cogineers, officers, hoatds cotnnbaaians, dopartinenty or agoeies,. or with tha
government of (he United: 8tules, or ary of itz engiucors, pfficers, hoards, cdmmis-
glong, depvtreentx or agencios, of with any publie or privale corporidion, or with
the Tounty of Ranta Parharn, in the constroction of any wark for 1he controlling of |
Tlood ov slorme wakers of ar flowing (nio eald dislrict, or o tho prnh_cl!nn ol lifc or
property therein, or for the pupsse of couserving said walcks for benelietal vse with-
i said disteict, or I any offier worlis, Aels, nr pnrposes ovhled for hereln, and to
adapt and ¢arry agt any defioite plans or systom of wark for any soelepinpose,

7. To carcy on fevhnical awd other fnvestigation: of Al Kinds, make measure:
mentz, eodlect ilnla and mabe analyses, qtudics, and Dispeetions poertaining to water
sapply, water righis, conlrod of storn waters and flopd= and s 6f water, Inth within
and without saiib district, and foe sach praposes said diztrict =ladl have the vight of -
aeeess throngh Hs anfhnrized reprecontativés (o all prapertios within said district, .
The district, threugh s mdleriaed representntives; ma}' cider upon sucly Litwds and
make examinutions curveys, nnd eaps: (harenf,




3

& To cnder e any Lind, fe pnle surveys 2ed Wende e pecossary works of
Impravement and the diees for cliannels, conduits, eanals, pipelines, romdways atd
olher pighil--of-wiax ;1o aogulre by perddinse, Wose, eanteaet, eamdemnation, »irr
dovise, nr ol lor Tngal aneates olf Baees naad wiier smd wader piehfe amd oflee proporty
neeesEary o convenicnt for the eonstraetion, use, supply, waisiomses, repaie uul

Jprevement of il works, dncleling works constructed and Being oonztraetad by

private pwners, Kinds B peseevaies for storars of nevessary water, azt all neecssary
appariconnces ) o enter Imto eontracts annd agrecments with, and do any acis mepes-
BArY oF propier Tor the perfermame af auy =ush eondicts aml amrecieuts with the
Uniled Btutes, oF any state, connly, distriet of aoy Eind, publie ar peivate or muniel-
pal corperndion, aoweintion, Tirte, or indivisesl or any womber of (hean, for the joiut
gogni<ilian, cobedruction, feasine owaee-hip, dispocition, 10, manbeonent, mabste-
panesy, Fepaie or operabion of ang rishts, worlys or otber prepeety of 2 Lind which
might le bawfally wenquived or cwianl by the aelel ;o aevjrdoe the righ (a0 store
waler in by reservolrs, or to enery waled thrseh amy canal, Jilel o esgstuil wot
pwnel o cobterothed by e ekl o zra o any ofwieer or hesee 100 vizhd to (e
wse sl aay waker ororishl fo shoe seeh weater In sy reseevele of (e distvicd, ar (o
carry sach waler Hireugh any Dutiede, eanal, diteh, o eaaslail of the dlistriel ;
enter Buto and da any ety neeessary o progier for tha peerforisador af any sz
mekd with nuy Fisdvicvi o any Lind, petlenp paiy ol earpoeation, nsznelation, - Mg or
individuat, or any punber of e for 1Le trai-fF or delivery to any sueh dintrict,
eorporativg, stocistlon, Mo or Belividea? of any waer risht o wifer pamged,
taverd, appeapaialed or efherw e acqiined o sveurml, f ihe ke of the diveiet or
Sor Lhr purasn of exehnning P waine foar ordiee waler, water izt or water sapply
i exehanm Tor water, wadr or wader slu-.:ﬂy 1o bt Aotjveral 1o 2ubl di<trlct by the
other parly to il sereemend, T . :

0. o incar fadelbodeess and Lo leone I...m] I ther g Yepeln providsd,

10, Po eanse faxed oF A--nsanepts o e heched gt e toul - for the pureee sl
paving any eblizudion of 1 di=teict, ot tn (.Nl\ ol :'.m. o the purposcs of this
act, In the mannny Liereivafier proyidedt

31 o make condracts, and to ('r'm!u}'-l:ﬂxm'. nnrl {o drs-'nﬂ fcld nogpssary for
the full exsvvize of oll pow s yeried o rablodistrict ov-any of the officers thercol
by this act, S '

32 Yo cwrr—iq: (he rI b of emivent domaie, eithor within or withenl said di=tvict,
and In the wannar provided by Tew for e evdeniiating of peivide property for pai-
Lie uxe, in take any prepetty neesssnry to catey oot any of U ohiodts o paeposes of -
this st whether uel praporiy be already dovetod Lo any publid sl by aiyadisteict
or ofhier pubiie corporation, or ageney, or otherwise: provided, however, that the
dbztrict Jn exereising sucl praver =hall in additisn to the damaze for the taking, In-
Jury, or destruclion o[ prapoviy, also pay the eost of femoval, rr~'~«m«=tmt:tian. or reln-
cation of any lructure, Taiiwnys, wmains, pipes, enndaits, wires, oable, pinlez, of any’
public uiility which is reguired 10 e moved to a new lecation ; and provided fuvther,
that nolwithstanding any other proviston of ikis act or any other law, ne properly
shall be taken undess it is taken upon 4 finding by o coart of competent Jurizdiction
that 1o (aking is for 4 more necpssary publie use than t‘a 1t o whieh it has already
been appropristed; and previded further, that no vight shall exist i sald divtrict 1
take by procordings f1t erinent domain any property, n-clmmw water rights; appro-
yriated 1o publie ust by any exitlinf* eity aud eounty or municipnl wlility dlstriet,

i

JThe distriet siiall alse hiave aud way execcisn the right 1o rondoiun any existing

works or fprovemonls in sald distéiel or ulong ptrenus Fhaving nte suld distriet
now ot Ligrealter wsed to eontyul fluad or storm \u.tor‘t g {6 causerve such Mood or
stonn walors or Lo protect any properly insgaid dislriet or aleng atru.uas nr‘!\rh)w into
galbed dlsteied Teow ey from such Tleed or sform awaders, aml i s lu-why doclared

Rt Al wse of 1t peepurly, Tiuls Tiphis-of-way, ghtenls o aidevials which may

b gatidempn, bnken or appeeprinted mler O prm.:wu:h of this act i= 2 [ml;hc (T
suliject ta fhe regnlution amd cotstiol 6f the stale in the saarer preseribed by law;
provided, owever, that uething ju this act eontainmd shatt be decawd to nuthorine
sk dlistrict, or any porson ar peccons {0 divert e waters of any viver, creek, streai,
frrigadiog sestom, camil oF ditely or the waters Hwreof or Shereln unless compensa-
tivn therefin be Tivst provided i the maamer pregerilaed by laws

The power &f emigent domala vested Gu the disteict shatl inelade e power Lo cons
domn B e sae of Hie disteicl cbthep the fee Mlm-!l. or any lesser estate, eascwent,
ar fmerest Tnoamy Bt property which thie ard of divcetors of thealisteiet by resnlu-
fion slealt Iutormiur- is NievamtPy for cabrying obt e pareees 6 this act, Sacl
resolation, adopded Iy twothivds vole of all its wembers, shall 1p conetsdve ovh
denen of all eof the fuliuwing: -

() The pablie weesaity for Hin ]ms|m~ml piladier nuj-a vk,

thy The properly o propesty intoeest lagog weggired I weressary for the ]u‘mma,l
pulalie e,

o) Seeh preposed puditic mpesvemeat B phicned o Toeated In (he manter uhwh
1\_;" he gampeet Hde witl (e greoatest poblie peal ard Qe Beast peivade injuey,



CWhenmever veal prapeety which I devaled fo oe Insid B soine otlier pibliv o qrasi-

dibie tsr B roqiinal By the disteier for nay Pepeat Gnherized by this act, the
district may comdemn yeal pageerty wlfaeesl theets or in e bumee .];.4:‘- vichiiey
thereof ta b exchangst far 2l real property o rogoited by ghe disteict,

Nothitg Tu this acl oontained shall Beocopsrued es in any Wity .rfl'-':rm,' HT
plodtiary meewer of any exiliti city gl cotdy or dnnieipa] wility t!l‘-[“r' af Ol
distrbel wr prldie seaey (o peovishe for e waler sappty for soeh city and cokiy or
mundcipaal wtiliey Ih‘[ll Toer as uffeeting the atealufe sonteel of gy properiies of
sach ity and cotsity o manndielpat anibiey sbistrbt pevessaey P sael water stuppdy
atd nothing herncin wintaiosd shall et catotriead as vesting nny piontr of coafrel
over syell projertics o -oele Saeh Inebarg Conndy Flasd Santeel and Witer Cule-
servaliong Di=teiel or iy any wffieee e bl e 30 ng Jersar efereea G o thls et

R'lv--whnmrnu-wt-uly-ot-a-mni-i--mm-by-tht
ii-hi-thm-w-pmon-mﬂml-i-br-tnl-ut,-ui-th-hkns
tmm-m-iﬂmm-af-tht-mm-ﬂm-Wt
Shoresny-wiii- intuian-nwi_th-mmm-aiﬁu-tp-m-mj
»-wiu-otmwiﬁ-uuo-nuhta;ti&*&mgo-tn-ih-wh-th
lhm.t-m;-am.u,-rm-hn,-u-ﬁhwiﬁ-uqﬁnem-whﬁt
mm—.:-m-m-m-uu-m mhdm--u-mhugl-m-m
m-othn-;npom -roquini-fu-ﬁnrht-pms.—-&y-h-&hu
oi-nuh-uqu.uitin-ot-th-miﬂnv,-m-ihuht-w-m,
mnvchn,-er-otham-e-uqﬁn-n-umt-!a-imn-im
ognal-ircl-th.-ﬂuiﬁnr'-f'ﬂ-m-by-thq-ﬂuhy-inlm-ih
ovher-af-the-iande |

13, o ntake contracts Wi the County of Sapla 3t .lrf: e and wilh wntuiedpalithes
L kil 10 n:mln\ Tithuor fuars tdeis prizrppane oof Quitg Tl cotlred wiel

amd jablic ngepcies et fur

and far inspe wtine ! poesing? upon the lapney of by plats peovis
cacly propaed wiw autsbivizion b ths Coany el H®outa B V1 ha,
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Sec. 15. Water Code Appendix Section 105-6 is amended to reed:

Eee. 6. The distrlet Is horely declarcd to be a body corporate and politic and as
such shall have, in addition to the other powers vested in it by this act, the follow-
inp powers:

1. To have perpetual existunee, i

2, Teo sme and be sued in the name of the district,

& To mdopt o eeal and nlter it at pleasure.

4, To papiice by pgrant, purclase, loase, gift, dovise, eontract, condetiintion or
otherwise, amd to kold, use, eniny, sell, 1ot, pnt dispore of yoal and porsonal Hroperty
of every Lind, including lands, structaves, Luildings, righls of way, eascinents, and
privileges, exoepting water rizlits ownd by o public corporation or ngeney without
the conzent ol steh pidic. corporatinn or ageney, and to congtruct, majatain, alter
aid operale any wmd AWl peojects or works of Improvement, within or witheut the
distriet, necoswry or pruper to foery out any of the olijects br purposes of this act,
or cosveniend to i full excreise of its powers, amd to constrice, camplete, extend,
add to, alter, remave, reconstruct, ropair or olherwise improve sy projocts ot works
of improvement, ot property soquined by it as nothorized by this act '

L. To control tie fleod and storm waters of the districk, and tle flondl and storm
waters of streams that have tioir sonrce outside of the dlstrict, but which streams
aml the flood waters thereof Slow inke the district, and to consctve such waters for
Lenelielal aud useful purpnges within the dislciet Wy rethrding, spreading, storing,
retaintog and consding the same to percotate Inlo dha oil within ot witheut the dis-
trich, or to gave and. conserve liv ang manncr al or any of suck waters amd protect
from titaage from such flood or sturn waters tlie walercourses, witeriheds, piblic
highways, lifie pud property In salil district; provided, that water rights 10w exist-
ing, public o private, Le pot thereby takoen or dateagad without compensation s pro-
vided further, that oo of the provisions of 1his act shall in-any manudr liml or
precinde the full excrcise by any conuly, city, Hsirict, public or munjcipal anthorlly,
apcney or corporation, or any bolitienl subdivision that may now of herealter exist,
ohiolly or in part, within the dixteiet froin exercising nuy of [ts powers, although
such be of the sune mature 8% e powers of the disteict, Any such other publie
entity may, by writien ageectent with thoe distriet, provide for the use, or joint ves,
of properly o Fucilitios ln which any sgrb other prblc entity bas an Iotetest, or for
e use, or joint use, of proporty or facilitics 1A which the disteiet hag an intevest

8. To covperate and fo et in conjuneiion with or coniribute Tunds to, the United
States or the State of Califuruda, or any of their euginecrs, offivers, Luards, tonuuis-
siony, departments or agencies, or with any pablic or private corporation, or with
the County of San Dicgo, or with any public ageney or district, In the construction
of any projucts or works of improvonent for the controlling of flood or Btorm waters
of or Howing into the district, or for the protection of life or property thereln, or for
the purposes of conserving said wators for benefielal use within said distrist; or for
the protection of beaches and shorelines from erosion, op for the restoention of
benches and shorclines, or in any other works, acts or purpeses provided for lerein,
angd o mlopt and earry out any definite pian or syabem of projocts or warks of fm-
provanent for any such purpose;: aud to onter Into, and ‘fo 06 any. aud 8l oetr
Regcssary or projwr for the porformance of, any. agrecment with, or neces énr_r to
comply with any act of autherization of, the Unlted Btates, or any slate, county or
dlistrict of auy kiml, ot necessary and propey for the performance of any agreement
with any public or private corporation, assockution, firm or individual, or any
number of them, for the jolut finanelng, aeguisition, construetion, loasing, ownership,
ﬂls;.msition, use, management, malntenanee, topair or operation of auy rights, proj-
pcts or winks-of improvemcut, or othier propeety of any kind which might be Jaw.

Tully acquired or owned by the Alstrict. - .

T. To nequirg the rlght to store warer iz any rescrvoirs, or fo earcy wafer through
Any canal, dit_r;h o0 cordnié not owned- by the district, and to -grant to any Jerson
the _right_to carry any waler owmedt by such prescit Hirotsh any -ru'l:znc!, eabnl, diteh
or conduit of the district; provided, that (he distriet shall not asquire any Fuch
rights from a munlelpality or Pullie water ageney ov distriet otlict fhan with the
comsent oF such municipality or public watir ngeney or distrlet,

8 To carry ou techinicil ahd otier investizitions of all kindz, make measure-
ments, oollees data, and to make analyses, stiglios; and inspociions portaning to
wate? supply, witler Fights, ovean eorrents, tiles, eroxion, control of floods, and use




of water, nmd 1o make sarveys, stuidics, awd maps and plats relidive to the location
of necessary projects and works of nprovement inclding bat not Hmiled s dans,
lovies, ehannels, condnity, canals, pipelines, roadways and other tightsof-way, and
reiative to the acqaisidion of lunds, or Interests thoevein, nnd other properiy: pros
¥ided, that the foregoing powers may be exovei=el by the disteiel o the exbenl nocos-
eary to aceomplish the purposes of this act; and Invther provided, that the district
hng the right of acce<=, aml may enler upont any nds within or without (he dis-
trict, lrrespoctive of the ownershin of such lands, with or withont the permission
of the owner of such Luuls, in order to cecomplish the aets ninthorized by this soes
tion, or any of them, and such entry by the disteict or Ly its asthorized oopre-
sentutive =hall not constituie, nor give rise to, any eanse of action in favor ef the
owner or vwners of such Jand excopt for injurics resulling frowy :mgtigmm wainlen-
nesg, or malice, -

Whenever a project or nn:k af improveinent is condr mphted due consideration
shali be given to the Jocation of existing sewape lnes anmd to the possible Joeations
of future sewuge lines, padd the district shiall soliclt the recomunendations of pulilic
sewage disposal agencies i owder that district Facllitics may be Joented wpidtably
in Nght of sueh sewnge lines.

9. To fncur indebteduess and to busue homds In the mammer Loreinaltor providml,

10, To cause taxes or assmsments 1o be devied and. collectont Ter the purpose of
paying nny obligation of the dislrict, anfl to cirry ont any of thy yurpoeses of this
aet, in the manner hevelinaiter provided.s )

1. To mnke contracts, to cmploy labor, to employ export spprnisers, consuliants
pacd terhlenl advisors and assistants, and to do all ackts necessary for tlic full exoer-
¢ise of all powers vested by this act in safd disteiet or ju any of iho officers thereof.

12, The distriet has and may exercise the right of entluent domnin within the
County of San Dirgo, cither within or swithout the district, and in the manker pro-
vided by law for fhe condemnation of private preperty for pulilic unee, tu take nny
property noeessary o enrry out any of the obfoets orf purpeses of this act, whether
such property be already devoted to any public use by any district or publie corpo-
ration or agoeey, or otherwise; provided, however, that the distelet in esercising
guch power shalt in addlfion te the damage for the enking, Injury, or destruction of
property, nlso pay tic cost of remaval, reconstruction op relocation of auy stenelure,
rallways, malns, pipes, conduits, wires, enble, poles or other property of any public
utllity or public enrporation or district which is vequived te be maved to.a now g
tion; amd provided further, that notwithstanding any provisior of this nct or ony
other Iaw, no property shall o taken wnless [b-Is taken upon a finding Wiy a Court of
competont jurisdiction that the taking I3 fur 4 more nécossary pulic use than thyy
to which it hns already been appropriated ; and providdd fiirther, that ne Hght shyl
exlst in the district te take by procoedings (v omingid deminin sy wator kights apipts
priated to publle uee by any existing municlpal comnmt!on. whater distsiet, or othpy
public ngepey, The disteiet sholl alse have the right to and may condemn, within
the County of 8an Dicge, any oxixting works or improvements In the distret or nlogz
strcams flowing inte the disiriet pow or hercatter uded o control flood or st
watera, 0F to conserve such fiood or stornt waters or to protoet any prmnrt;' n thw
district er along streams flowing inta the distriet from damsge from such flood op
storm waters, or to profect beaches or shorelines fromh eresion or to restore sueh
beaches of shorelines, and it is herchy declared that the use of the property, Jands,
rights-of-way, casements or inaterigls which may be condéhnl, taken or nppropri-
ated under the provisions of this act is a public use subfect to the regulation and
ironteol of the Stute of Califarmia In tlic manner prosecibod by Law; provided, how-
over, that nothing In thiz net coutained shiall be deciied  to authorize the diatric
of Any Person th divert the waters of any river, epcek, strean, trrigniion sy#tem, canal
or ditch or the walers thereof or (hercin unless compensation thcrcfor be first pro-
vided in the manner proseribed by law,

Tho power of ciinent domain vosted in 1o Alstrict s-laull Inchwile thic power to con-
dem In the mime of the distriet cither the fee shaple or any lessor estate, casement
or interest In any roal preperty which the board by resolution shall dotermine is
neoexgary for carrying out the pitrposes of this act. :

Before property can be taken It st appear:

1. That the use to which It Is to be opptied is a wse authorized by this act; ad

2. That the taking is neeessary to sueh use; proviled, wlien the board, by roso-
lution adapled by voie of two-thinds of ail its membery, has found and dctormined
that the pablie interest And peccssity require the acquisition, construction or eomple-
tion by the district of souw pm)[‘ct or work of fmprovencnl, and that the propériy
doseriledd In such resolutlon is neocssary thoveler, sueh rusulmhm shall be conrelu-
klve evidence:

{n) of the public necexsity for such proposed project or work of improvetent;

(L) that such property Is necessary thorefor, and )

{e) that such proposml praject or work of improvement Is plunned or Toeated In
ike manner which wiil he pfost compatible with the greatest public good, and the
Yeast private injury; provited, however, thut sabd reselution ghall not bhe snch eon-
clusive evidence tn the easc of the taking by the district of property located outside
of the territorlal limitz thoreal,




Waenever-iand-ia-bo-be-gonisuned -by-the-distiriet-for-any-of
the-uses~ani-purpeses-pernisted-by~iavy-ani-the-tahing-of-a-pars
of-a-paresi-of-iand-wouid-keave-sths-remaininr-shoresf-in-nueh
sine~or-ghape~or-sonitbieon-as-so-require-ihe-disiriss-so-pay-in
sonpensabion-Ffor-she -saking-of-pueh-Part-an-anound -swik- -0 -4he
fatr-and~reassaahie-value-of-the-vheie-parcely-tho~vossiution~of
she-board-may~provide-for-the-saking-of-she-vhoke-of-snek-poareek
and -wpen-the-ndepiion-of-any-sush-resoiusion-id-shaii-bo-desoned
necessary-for-she-piubiic-uney~-benefidy-safotyy-seonmyy-ani -
goneval-veifare-shai-the-disiriet-aoquire-she-wisis-of-sush-pur-

‘i\'.‘?zonever real property which s devoeted to or held for some cther public ar
quasi-peblic use is required by the district for any purpose authorized by this met,
the distriet may eomlemn rent property adjacent thereto or in the Innnediate vielnity
thercol 0 e exchanged for the real property zo reqiiced by the district.

Nothing i ithis act contained shall be eonstrusl as in any way atfpcting the
plensry power of any exikting municipal corporntion, water distrlet of other pulitiv
agenty providing water to the pollie or as affecting the ahsolute control of any
propertits of such municipal corporation, water distélet or public NRONCY NOOCRHEY
for such water supply, and nothing: hercin contained shall bo construed as vosting
any power of control over such properties tn the district or any officer therpef, of in
any pergon referred to in this net, excopt to the extent consented thercte by euch -
municipal corporation, water dlstrict or public ageney, ; '




13 To plan, Duprove, operate, matntain, and keep in a sanitary condition n sys-
tem of pubtic purks, playgrounds, beachrs, swinmuing arveas, awd other acilltics for
public reercation, for the use awl enjermcnt of all the inhwhitants of the district, &s
an Incident to thie earrying out of the projects and weorks of improvement of the
district and on Iand acquircd or used for the flood control, drainage, beach or
shorelinge erosion control, or water couscryvation purposes of this nct; to construct,
maintain, and operate any other amusement or reercational facilities on such Iands,
Including plenie grounds and equipment Ineidental thereto, bathhouses, golf conrses,
tonnis courts and other specinl anwesements and forms of recreation; te fix amd
collert reasonable foes far the use by the pulidle of any such special Faciiitics, serv-
$oes or equipment; and to adopt such rules and rogolations as in the diserctlon of
the board are neocessary to the orderly operntion aml control of the use by the
publie of such Linds and facilities for reeecational purposes: provided;, however.
that the distriet shall not, fer the purposes specified in thiz sebsection, Interfore with
the control or eprralion of amy cxisting pubtie park, playgroomd, beach, swinming
aren; parkway, reerentional ground, or atiier public property, owntd or controllnd
by ang othér district, coutity or municipal corpotation, exeept with the tonsent of
the governing body of such distelet, connty ot mnnickpal corperation;, and upon soch
terins a8 may-be mutually agreed npon botween the board and wich governing body;
and fariher providod, that po such recreationnl facility shall be eskablishid in any
city or in the wnincorporiated territery of n county withott the consent of the gov-
erining Loy of suell city or county, awd forther provided, that If ary such recren-
tionat facllity [s Joeated within the widneorporaled torzitory of a sounty then that
county, or If any sucl reereativnil faciiity Is located within the corporate Ymitz of -
any city then that city, by tesdlntinn duh passod: by the goveiniug hody of such
cvunty or city, miy assume the rimangement and oontrel of sach trerentional
facillty, in which evemy-such county or city shall estullish and colleet nomdiscrimina-
tory foee and chiarges for the use of suely reeregtional facility . aml anay cstalilish
rules and regulations portalning to such recreatienal fucllity, ani the eounty or oty
anmeally shall dedhiet from stieh fioes and charges an amonnt sufficlent to reimburse
the coundy or city for the costs and oxpienses inenrred in such panagement amd con-
trol of such peercationsl fweiHty, amd shail @y over to e distilet, for use for
goaera! distriet porposez, all mono,-, eoticeted In excess of the .mmﬂnt NECEEAry
for such reimbursemont.

M. Fhe powers Lerein granled shall inelude the design,. mni:l.rn_mtlon. or wmaintes

C e of nny lovees, seawalls, grolns, Imeakwaters, fotties, sullels, chiannels, harlors,

basins, of nther prejocts or workes of fliprovenicnt portaining thereko for the protec-
tlon of shorcling or braches

35, To Yass, soll of ddispose of any psoperty or inferiest tl:enein whencyer, fn
twe Jikhonent of the board, said propezty or sabl Infeecsts therein or part fheceof
Is ne longer required far (e puorpeses of the disteiet, or may be leased for any
purpese without Iuler!criug willt the use of el property for the purposes of the
disteiet, and to Oy any eamne Bation, roeeived therélor into the goneeal fund of the
Alstriet and use the sume foi the purposes of this pct; provided, however, that
nothing horein eontained shiall authiorize tlic boawl or any officer of snid distriet T -
soll, Joase or otheswize dispose of any water, water right, resctvelr space or storage
capacity or any inicrest or space thorein, excopt to pulilie agencics for reercationnl
purposes or except o heretofore prurirkul fu swhagelion & of 1his sectlon, or exeept,
In the diseretion of the hoard, as is neccesarily ingiilental to the accomplishment of
the purposes of this net uf 1o, the pablie wellnie; pm\laﬁl hm\ewr. thint tig
district may grant and eonvey to the Unired States, or to any federnl agency su-

* thorfzed to aceept and pay Tor suel Jand or Intorosts in Jund, ol lands aad interests

In land, now owned or hereafter pequired, Jying within any chamicl, darm, or rescr-
voir site, or shoréline or beach, improved and constiuéted, In whole or in part, with
federal funds, wpen payment’ to the Gistriet of svms equlvaient to actuol expemti-
tures. nde by 1t I seguiring the Tands and interosts In land so cony excl, and {n
huproving such lands and iutcrosts in Innd tteemed reasmmb!e in the ‘diserction of
the board. '

18, To grant or otherwise convey to. counﬂcs. citivs and munties. ciﬂu, the:
Btnte of Califor:ia or the Tnlted States easements for steeet and highway parposey
orer, along, upon, in, tllrough. aéross or under nn,r real property owned by the
-distriet,

17. To remove, carry away and dispose of sny rubblish, trnsh debris, or ether

- 7 Jaconvenhicnt maticy thit may b disledzed; transported, conveyed, or_carricd’ Ly

means of, through, in or along the works and siructurcs operated or maintnined
bercunder and deposited upon the property of the district or clsewhore,

18, Notwithstanding any provision of tlls att, the distriet shall not have the
power 1o compete with water sclling ot distribution ageneies, oftior public or pri.
vate, by selling or distributing water to consuiers for dewnestic, agricaltural or fn-
dustrial use; provided, Bowever, ithat the district shall have the powee to soll to
water agencics, eithor nubhc o private; sueh aurn!us water a8 it may aecnmuhbe.
(sms.mw 1st Ex, Seas c..’i:-.p.«-—-.iﬂj




The following section, relating to this mstter, would not be
amended or repealed:

§ 1504. Compensation; ascerlalnmonl: acquisiion of property when compcnsaﬂnn
equal 1o value of property of utility

Just eampensation far (ke proprity &0 taken for prblie purposes shall be 2s mad o
mutualiy agreed by the pelitical sulwlivision and the private wtility or as ascertained
angd fixedd By noeourt of competont jurlstiction parawdnt (o the laws of this state
relating to randnent domain, incinding eopslderation of the useful vatue te ihe politieal
subdivision of (he pFogerty so.taken . ‘

Whe uever the eotpensation by o political ‘illhﬂi\l\:un muler thls section s an
sinount equal to the just crslnpr-w-.ttwn valoe of afl the peoperiy of the ].rh:m.
wiitity {n the operating spstom that the private muus omiploys in providing water
gervive bo the serviee area, th{- political aululnisiu,: iy, Iy lwlutlan, provide for
the acqolsition of all such projurty, .

A political suldivision engused in a;m fties Eet fn!‘fll in ‘*(Hhﬁli 1?!3 shali pay

Just compensation for the properly so tal.eu Ior ]auhll._ punmacs. [Adﬂml Stits,
1563, €. 1032, p, 025,83 _
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EXHIBIT II

EMINENT DOMAIN—ExcEss CONDEMNATION-—AVGIDANCE OF
Excessive SEVERANCE DAMAGES HELD A Varip Pusiic Use.*

Among the inherent powers of both federal and state government
is eminent domain: the power to take private property.! While this
power is not expressly granted by the Constitution? the hfth amend-
ment recognizes bul restricts its use; private property cannot be taken
except for a “public use” 2nd upon payment of “just compensation,™
Not oanly are governments permitted to condemn that property which
is physically necessary for proposed public improvements, but, in ac-
cordance with due process, they may condemn additicnal Iand when
such excess taking can also be said to be for & public use.?

Excess condemnation has traditionally been justified on three.

theories of public use: remnapt, protective, and recoupment® The
remnant theory permits an excess taking only when the property that
remains after 2 necessary taking is of such shape or size as to be of no
prectical value to its owner;® the protective theory sanctions the taking
of additional land that is deemed necessary to preserve and protect &
public improvement or to secure the desirable development of its sur-
roundings;? and, recoupment allows the state to condemn additional
property to be sold in order to diminish the overall cost to a particular
public improvement.® While the first two theories have been accepted

* People ex rel. Dep't of Pub. Works v. Superior Court, 436 P.2d 342, 65
Cal. Rptr, 342 {1968).

1 James v. Drava Contracting Co., 302 US, 133 (1937); United States v.
Kansas City, Kansas, 159 F.2d 125 {10th Cir. 1946); County of Sun Mateo v.
Coburs, 130 Cal. 631, 634, 63 P, 78, 79 (19¢0),

2 Emincnt domain is zn implied power. Eg, Valentine v. Lamaont, 13 N.J.
%69, 575, 100 Ald 668, 670 (1931), cort. denied, 347 WLS, 965 (1954).

3 U5 Const. amend. V, § 7(a). While the hfth smendment does not apply
dircctly to action hy the states, similar restrictions upon the states’ exercise of
the power of eminent domain exist in every state, eg, Cal. Const. art. 1, § £4;
WY, Const. art. I, § Ta, except New Hampshire and North Carolina. Morcover,
it hos been held that the fourteenth amendment’s due process clause extends the
filth emendment limitations upon eminent demain to the states. Chicago, B. & Q.
BR.R. v. City of Chicapo, 166 US. 226 {1897).

4+ Eg., City of Cincnnati v. Vester, 33 F.2d 242 (6th Cir. 1929}, 2fPd, 281
US. 439 {1030); see also City of Corlsbad v. Ballard, 71 N.M. 397, 378 P24
814 (1963); 2 P. Nichols, Eminent Domain § 75122 (3d ed. 1963). But see
United States v, 15.38 Actes of Land, 61 F. Supp. 937, 939 (D. Del. 1945).

§ It should be noted that on whatever grounds an exccss condemnabion s
justified, the condemnes paust always be justly compensated for the additionaf
property taken.

$ See, eg., Opinion of the Justices, 204 Mass, £16, 81 NE. 578 (10i0), Sez
alsa 2 P. Nichols, supra note 4, § 7.5122{1].

T Eg., United States v, 91.6% Acres of Land, 334 F2d 225 (a4h Cir. 1984);
Culley v. Pear] River Indus. Comm'n, 234 Miss. 788, 108 So. 2d 300 (1959}, See
also 2 P. Nichols, supra note 4, § 7.5122{2].

8 2 P. Nichols, supra note 4, § 7.5122[5]. Recoupment is to be distinguished
from ihe situation where the property originaly taken is thought to be physically
necessary for the public purpose but, proving not to be so, is sold. See City of
Boston v. Talbot, 206 Mass. 82, o1 N.E. 1014 (1910); Bond v. Mayor & City
Council of Baltimore, 134 Md. 683, 82 A, 478 (1911),

— ]
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in the United States, American courls have uniformly rejected recoup-
ment, holding that when land is taken and sold solely to meet the costs
of public improvements the financial benefit derived is not a public use®
In People ex rel. Department of Public Works v. Superior Court,® the
California Supreme Court accepted a fourth justification for excess cun-
demnatien: avoidance of excessive severance damages.!! In so doing,
the court distinguished recoupment, while extending the remmant
concept. .

The condemnees owned two parcels of land, one a rectangular
parcel of sixty-five acres and the other a triangular parcel of approxi-
mately fifty-four acres. The northeast corner of the former touched the
southwest corner of the latter. The only access to either was a country
road running north along the easternmost boundary of the rectangular
parcel and ending at the base of the triangular parcel. The Department
of Public Works condemned Q.65 acres of the condemnees’ land to build
a freeway over the adjoining corners.’® As a result, the freeway elimi-
nated the only access to the remainder of the northern parcel, leaving it
landlocked. Subsequently, the department sued to condemn the remain-
ing 54 acres pursuant to section 104.1 of the California Streets and
Highways Code,'* claiming that such an excess taking would protect the
fisc by eliminating the risk of excess severance damages to the land-
locked parcel,’* The condemnees resisted, arguing that such an excess
taking for purely econumic purposes violated the California Constitu-
tion*® because it was not for a public use.t®

% Eg, City of Cinctinnati v, Vester, 33 F2d 242, 243 (6th Cir. 1929}, aff'd,
281 US. 489 {1930). See City of Richmond v, Carneal, 129 Va. 383, 105 SE. 403
(921).

T10 336 P.2d 342, 65 Cal. Rp'r. 342 {1968),

it It should be noted that severante duamagzes and conschucntial damsages,
although often confused, are not the same, They arc similar to the extent that
severance damages may be considered one type of consequentinl damage. Severance
damage may arise only where a part of the parcel is taken, leaving a portion un-
touched. Consequential damages may arise when the propeety taken is not a parl
of the damaged purcel. The difference between the two lies Largely in their com-
pensability, as severance damages are abvays compensible while some consequential
damages are not. Fhis varies from one jurisdiction to another and depends on
the relevant statutory provisions. See 4 P. Nichols, suprz note 4, § 1.1,

12 Cal. Const, art, I, § 143 cxpresshy grants the power of eminent domain.

13 Cal. Sts. & H'ways Code § 1042 {West 1956) reads: “Wherever a part of
& parcel of land is to be taken for state highway purposes and the remainder is
te be left in such shape or condition as te be of Bitle value to its owner, or o
give rise 1o daims or Ltigation concerning severance or other damagze, the depart-
ment may acquire the whole parcel and may sell the remainder or may exchange
the same for other property needed for state highway purposes’' Other states
have similar statutes, ¢g., Ohio Rev. Code Ann. § 3501111 (Page 1967); Wash.
Rev, Code Ann, § 47.02.160 (1962},

M 436 P.2d at 334-35, 63 Cal Rptr. at 34445,

15 “Private property shall oot be taken or damaged for public use without -
just compensation having first been made to, or paid into court for, the
owner . ., " Cal. Const, art. I, § 14,

i1# This case was heard at trial. The Depariment of Public Works took an
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Chief Justice Traynor, writing for the majority, reasoned that
although the words of the statute authorized excess condemnation
whenever a partial taking'® might give rise to claims or litigation con-
cerning severance damages, the statulory purpose was to permit such
takings only to avoid excessive severance damages. In the instant case,
since the parcel which remained after the necessary taking was land-
locked, the court believed it was possible that the cost of taking the
part needed for the freeway plus the payment of severance damages for
the remainder would equal the originzl market value of the entire
parcel.’® Consequently, not only was it “sound economy for the state to
take the entire parcel to minimize ultimate costs,”™® but the taking was
constitutional since the cost of public projects was a relevant factor in
determining what is a valid public use?"

‘The court’s conclusion is based on three questionable assumptions:
first, that when severance damages to a remainder are equal or almost
equal to the original market value of the entire parcel they zre excessive
and must be avoided by condemning the entire parcel; second, that the
condemnees would be unjustly entviched if the state paid severance
damages for the landlocked parcel in addition to allowing them to retain
it;2* and third, that a substantial loss to the state results when severance
damages to the parcel are equal to its original value

Severance damages can arise anly where there is a taking of a part
of a larger parcel.™ In valuating severance damages most jurisdictions
recognize the before-and-after rule: the difference in market value be-
tween the entire parcel before the taking and the market value of the

interlocutory appeal from a decision of the trial court guestioning the validity of
the taking. The appellate court held that the aking would not be for a public
use and ordered that the appeal be dismissed, People ex rel. Dep't of Pub. Works
v. Rodoni, 243 Tal. App. 2d 771, 52 Cal. Rpis. 857 (1946). The Department then
sought a writ of mandamus {o vacate the judument oi dismissal and te prohibit
the {ria} court from enforcing its order. The Court of Appeal for the Fifth District
afirmed, holding that Cal. Sts. & H'ways Code § 104.1 was unconstitutional,
insofar as its application to eminent domain was concerned, for lack of standards,
People ex rel. Dep't of Pub. Works v. Superior Court, 56 Cal. Rptr. 173 (1967},
It was from this decision that the Department took this appeal to the State
Supreme Court,

T A partial taking occurs when the state condemns only a portion of the
entire parcel .

18 436 P2d at 3456, 65 Cal, Rptr. at 346,

19 Id. at 347, 63 Cal. Rpir. at 347. The court qualifics this to the extent
“that the economic benefit to the state must be clear.” Id.

20 Td, The court ciles United States ex rel. Tenngssee Valley Authority v.
Welck, 327 US. 546 (1946), for this propesition, However, Welch may be
distinguished from the instapt case. In Welch the excess was not taken merely
to {ulfill the =coromic motive, but was used for a public recreation arta—a
recognized public use, United States v. Cooper, 20 D.C. (9 Mackey) 104, 133
(1891), af’d sub nom. Shocmaker v. United States, 147 U.S. 282 (1893).

21 436 P.2d at 347 n.2, 65 Cal. Rptr. at 347 n.7.

7 14 _

23 See Bastjer v. United States, 143 F.2d 391 (1st Cir), cert. denied,
323 T.S. 772 (1944}, See note 11 supra.
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remainder after the taking® Floxever, this valnation includes not only
the decrease in market vajve of tie romainins parcel, bug also the value
of the parce! which is taken. Consequently, severance damages, as such,
are never awarded separately®™ but are simply one aspect of a con-
demnee’s just compensatirm for a partizi taking®

1f severance damages are an in‘egral part of just compensation, then
to claim that a condemnee may receive evcessive severance damages is
2 fortinri to clzim thai he may be overzotpensated, Vet could this be
true in the instant case? Assume the crizinal triangular parcel is worth
$10,000. If the remaining landlacked parcel is indeed valueless, then
in order to be justly compensated the condemnees should receive
$10,000, comprising the value of the 0.65 acre parcel taken plus the
damage to the remainder. {t is hard to coneeive in what way this com-
pensation s excessive, Furthermore, although the condemnees retain the
54 acre parcel, it will have been adjudged valueless. Hence, unless the
valuation is incorzect and the parcel has market value, rather than
being unjustly enriched by the payment of $10,000, tha condermnees are
being justly compensated. ™ Finally, it seems unrealistic for the state to
claim that it has suffered a “substantial loss” to the fisc which must be
remedied by excess condemnation, when it merely fulfills its constitu-
tional duty to justly compensate those whose property has been taken
for a public use.

The court reasoms that because ihe statute’s purpose is to prevenot
a windfall to the rondemnces and & substantial less to the state, the
statute in no way authorizes excess condemnation for recoupment pue-
poses.?® This conclusion assume= that tha avoidance of excessive sever-
ance damages is 2 vatid prblic vse. But as pointed oul, If the landlocked
parce] is indeed valusless, there can be no windfall to the condemnees
or loss to the state by the payment of severance damages, TFhis is ttve
even if the value of the parcel taken plus damages to the remainder may
equal the original market value of the entire parcel. Conseguently, there
being no real threat of excessive sevirance damages, an excess taking

24 Rogers, Partial Taking, In American institrie of Real Estate Appraisers,
Condemnation Appraisal Pructice 72 (1961},

2% A minorty of jurisdictions, bowrever, although pet making separate
awards of damages, dg valuate separately the pact which §s taken, This is added
ta the value of the remainder after we taking and the total 5 subtracted from
the ariginal market vaive of the entire parcel. The result is the amount of
severance damages. See Matler of City of Now York (Cross-Bronz Expresstray),
195 Miss, £42, 84340, 81 N.¥Y.S5.2d 53, 63-64 {Sup. Cr 1748).

%8 Thus, the Suprome Coutt hos tecognized that severance damages are a
part of just compenzagior, United States v. Miller, 717 U5, 369, 376 (1043).

2T But se¢ Kern. County Union Hich School Dist. v. McDonald, 180 Cal
%, 16, 179 P. 180, 185 (1910}, where the court found that where the state In
condemning 80 feet of Tand weuld bave to pay “practicaliy the value of the entire
one hundred fect of jand bLelonsing to the [eondemaes]” the state could amead
its complaint to condemn the entire 10G feet. Any other tesult would be “mani-
festly nnfast” Id

2 436 P2 at 327 n.7, 65 Cal. Rpir. 2t 347 a7

-
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is unauthorized by the statute. Rather, as the dissent points out,®™ the
sole consequence of an excess taking in the instant case is to allow the
state to diminish its costs by recoupment. Indeed, the majority seems
to imply this when it reasons that the state can minimize its vltimate
costs by taking the entire parcel. Certainly the excess taking alone does
not reduce its expenses since the state must still pay the original market
value of the entire parcel to justly compensate the condemnees, Con-
sequently, the only effective way the state can minimize its costs is to
hold the land until it is marketable and then sell it, as the statute
permits, recouping its enhanced value and offsetting this gain against its
ultimate costs.

The court seeks to justify the excess taking in the instant case by
analogizing it to the excess condemnation of a physical remnant. Since
physical remnants have been traditionally defined as very smafl or ill-
shaped remainders,®® the court could not logically describe the $4 acre
parcel as a physical remnant. However, the court reasons that since the
physical remnant theory permits excess condemnation because the parcels
which remain after & partial taking are valueless to the owner, the
state also should be aliowed to take an apparently valueless 54 acre
parcel while justly compensating the condemnees for the taking. Calling
the landlocked remainder 2 “financial remnant,” the court concludes that
there is no reason to restrict the remnant theory to parcels that are
negligible in size and refuse to apply it to parcels that are negligible in
value 3

The reason advanced for the taking of physical remnants is that,
because of their size and shape, the owners cannot build on them, cannot
readily convert them to some practical use and, hence, cannot in any
way ernhance their market value® Furthermore, physical remnants
have no potential tax value to the state™ Consequently, the state is
permiited to condemn physical remnants, consclidate them, and sell the
resulting parcels, thus restoring their collective value not only to the
state for tax purposes, but to the new owners. Basically, the excess
taking prevents the property from being completely wasted. However,
the financial remnant in the instant case can be put to practical use. It
is not physically impossible to build on a 54 acre parcel, and the mere
acquisition of an easement would rake the land accessible thus not only
enhancing its market value but also its value to the state as revenue
producing property.3 Hence, while excess taking may be the oaly way

2 Id. at 152, 65 Cal. Rptr. at 352.

30 See text accompanying note § supra,

31 436 P2d at 346, 85 Cal. Rptr. at 346.

42 See Opinion of the Justices, 204 Mass. 616, 91 N.E. 578 (1910).

A Appot., § ALRId 297, 317 (1966).

3 Ses People ex rel. Dep't of Pub. Works v. Chevalier, 52 Cal.zd 299, 340
P.2d 598 (1959), where the City of Los Angeles was pemmitted to condemn an
easemient across adjoining Jand to provide access to 2 parcel landlocked by the
bullding of a freeway.
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to preserve the productive value of physical remnants, this is not the
case with financial remnants®®

Indeed, it may be the court’s real but unarticulated concern that
the parce! will have some market value in the foreseeable future. As
Justice Mosk indicates in his discent “no 54-acre parcel in . . . [Cali-
fornia] is without ascendant value.’™® After the completion of the
freeway, the remainder might be put to a commercial use, It is possible
that the parcel will have some market value as a spot for advertising ot
_an establishment such as a motel or restaurant after the freeway has
been completed.?® Morecver, the fact that the property is landlocked
should not substantially impair this valus, since 2 buyer might readily
acquire an easement of access.™ Consequently, the state may be faced
with the prospect of paying the condemnees the original value of the
entire parcel, while they retain a 5+ acre remainder which will soon be
-quite valuable, Te the extent that this is teue, it might be argued that
the condemnees are being overcompensated.

However this dilemma stems from a method of valuation which
takes inte account only the value of the remainder at the time of the
taking®® If, in fact, the court is concerned with permitting tha con-
demnees to retain a potentially valuable parcel, perhaps the remainder’s
possible future uses should be considered in valuating severance dam-
ages.*® For example, assuming that the landlocked remainder will have
an ascertainable market value in the near future,*' this value, and not

33 Sec jd, In State v, Buck, 94 N.J. Super. 34, 226 A2d 340 (1967), the
court permitted an excess taking under a statute similar to California’s. The
statate authorized such a taking when the remainder was so situated that the
tost to the state of part of a parcel Is practically equivulent to the total value
of the entire parcel. N.J. Rev. Stat. § 27:7A-40 {Supp. 1952). However, Buck
is distinguishable from the present case. In Buck, the remaining parce] was
merely 1078 zcres in size and had frontage of 80 feet, neither dimension being
sufficient to satisfy the relevant zoning requiremient. Thercfore, not only was
the remnant oo small to be of any practical use ta the avwnoer, but it could not
be converted to such usc. Consequently, in conbrast te the principal case, the
remainder fell within the physicul remnant theory,

3¢ 43¢ P.2d at 350, 63 Cal, Rpie, at 350 (Mesk, J, disscnting).

¥ See Rogers, supra note 24, at 70-71, It imust be noted that this is 2
limited-acress hichway, and the importance of this theory will depend on the
getual layout of the highway and the proximity of exits.

© W 438 P.2d at 330, 65 Czl. Rplr, at 350 {Mosk, J., dissenting). C[. Porrata
v. United States, 158 F.2d 738 (st Cir. 1937); Preople ex rel. Dep’t of Pub.
Works v. Chevalier, 52 Cal. 2d 209, 340 P.2d 598 (1939).

29 See fext zccompanying note 25 supra.

40 See Kalish, Potentlal Tse and Market Value, in American Institute of
Real Estate Appraisers, Condemnation Appraisal Practice 38 (1961},

41 This method of valuation is net novel. It has long becn established that
in valuating a condemnee’s just compensation for the taking of an entire parcel
the market value of the property is determined not only by the use to which it
is devoted at the time of the taking, but alse by any use which it may readily
be converted to in the foresccable future. Eg., United Stales ex rel. Tennessee
Valley Authority v. Powelson, 31 US. 266, 275 (1943}, Porrata v. United
States, 138 F.2d 788, 790 (1st Cir. 1947),
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zero, should be subtracted from the original market value of the entire
parcel in order to compute severance damages. Furthermore, if the
iandlocked parcel is specially enhanced®? by the freeway, the court
has the power to instruct the jury to offset this value against the
damage to the remaining parcel and thus avoid possible overcompensa-
tion.*3 Consequently, in the present case an equitable result may be’
reached without resort to the drastic remedy of excess condemnation.

Yet, even assuming severance damages are excessive, the state’s
proper remedy is not excess condemnation. The question of just com-
pensation has aleays been one for the courts.’* H a court believes that
a condemnee has been overcompensated for a partial taking by receiv-
ing excessive damages, its duly lies in reducing the damages by what-
ever amount is found fo be excessive.’® Mareover, if its purpose is
solely to avoid severance damages, the state may have 2 further
alternative to excess condemnation. If the alleged damage to the parcel
can be “cured™® by the acquisition of an easement, the state might
reimburse the condemnees for the expense of obtaining such an ease-
ment thus avoiding the payment of severance damagesi?

#2 Ephanced value te 2 remaindet dee to a proposed public improvement is
a “benefit.” In order for such value to be offset against the value of the part
taken or the damapes to the remuinder, it must be doemed a2 “special benefit,”
ie, the enhanced value must attach with regard to the land's specifie location and
with reference to the specific tmprovement. Foster v. State, 33 Mise, 2d. 125, 227
NYS2d 220 (Ct. QL 1861).

43 1n California, special benefits may be offset against dimages to the
residue, By staiute, the jury asscsses damages and speeial benefits separalely and
then offsets. Cal. Civ, Pro, Code §§ 1248, 1249 (West Supp. 1967). See Peaple
ex rel. Dep't of Pub. Works v, Schultz Co., 123 Cal. App. 2d 925, 268 P.2d 117
(1934, .

41 Monongahein Navigation Ce. v. United States, 148 TS, 312, 377 (1893);
American-Hawaitan .55, Co, v. United States, 124 F. Supp. 378 {Ct. CL 1953),
cert, denied, 350 US. 863 (1955); Dere v, United States, 97 F. Supp. 239 (Ct,
Ci, 1951); United States v. 60,000 Square Feet of Land, 33 F. Supp. 767 (N.D.
Cal. 1943},

43 436 P.2d at 352, 65 Cal. Rptr, ot 332 (Mosk, J., dissenting), Eg., Mzede
v. Qakiand High Schoot Dist., 212 Cal. 419, 425, 298 P, 987, 990 (1931).

€6 In In re Old Riverhead Rd., 48 Misc. 2d 39, 264 NV .5.2d 162 {Sup. Ct.
1953, the court did not award severance damapges to the remainder because
lhe damages could be “cured.” In that case, the condemnor was responsible for
the condemnce's violation of a zodinz oidinance as a result of the taking of a
part of his property, Because of this, the court thought that there was a reason-
able likelihood that the condemnor would grant a variance. It, thercfore, ruled
that the condemnee should net be awarded severance damages in the amount it
would cost to move his building to comply with the existing zoning ordinance,
byt that he shouid be reimbursed for the expenses of obtaining a variance,
Including reasonable counsel fees.

47 Use of these less restrictive alicrnatives may be mandated by the due
process clause. See generally Struve, The Less-Restrictive-Alternative Principle
and Economic Due Process, 80 Harv, L. Rev. 1463 (1967).
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EXHIBIT IIY

§ 1248, Heariag: Items to he ascorfained and asscesed

The eourt, jury, or referce must hear such legal tostImoeny o8 neay be affered by
any of the partics fo {he procecding, and iheroupon must axceriain amd assess;

1 Valde.

1. The value of Lhe proporty sotght to b cotwlemacd, and all Improvements
therenn perdalning to e realty, nmd of opcl and cvery separate ostate or interest
thoereing 1t it conslsts of different pavcels, the valae of cach parcel sl cach estale
of intorest theceln ghall be separaiely assosved §

2  Saverangs damages.

2 H the pragerly saupbl 1o be candmntnl eonstitules only a p.llt, of a larger
pareel, e doanages which will aevsue to (e porfien ol sepght te be cendensd,
By oty of jls mevorabee Trom Ow partlon songht to be condemwed, aiad Lhe ook
struction of the imphewaaent is the maones praposcd Ly the plaindinr;

& Denciits. - )

‘3 Separalely, how wich e portion sob sought 1o e cwademned, and cneh ex-
fate or inlerest Lhewckn, will be Lenefitol, 3£ 0t all, by (he eonstroction of e ine
provenment propmeast by 1T plalniiits. * # "% T0 the beaefil slodl e mgud Lo the
danmigrs areesge] wnder sulwlivishon 2, the owiner of e parcel shatd e allewsdt no
eompuessation execpt tie vutie of e portion takea, = * % 0 (e bepeidt shalt s
ey than (he damages sooassesasl, e former shall e dodaeted Trom the hatber,
and The eemninder shall b e only duauages nifowed i alditdon fo e valse, T8

The benefil <hall b grealer than (he danteges s nm-wﬂ the swier t-I' the g

siertl be allisvasl fo T X s ion twoent | lhu \.dm- uf fhn pnrimn tarkot, Iml ﬁof‘
Dol Bt =hall in s ovedt I:

il Trcam 1die ¥aline o€ fhe gort ;mr:in:l tiken:

4 Water; banelids.

4. 3P b peroperly sotzht Do I condemned e water o the use of witer, beloty-
Loy to riporice owiers, or appaeeienant 0 pay Tants, Juse mack the s of 1ha
riparian wwieer, oF the Lauls to which the pregesely sl to be candemned 1= ap-
ettt wWiH be beredived, 3oat o, by oo diversion of wober from s balaral
enursc, hy the construction ain) aumteiones, by the person ar corpoaralion n whose
fuvor ther gight of cmbent domadn is exercised, of worlks Tor the Qistribntion nmd
convenbent delivery of waler upsnt sadd fands;  and sueh bonedd, if any, sha)}b be
Aeaducted fran any damagrm awanded i ownes of sucl proaper!y

- & Railroads. -

O B the prapevty soughl 1o be eomdeinmed be Tor o ralivosd, the cost of good and
sulliclont fenecs, alopg the line of suckh rallremd, and e oost of caltle guneds,
where fenees ey eross Uie Hne of such rnilrond; and socls emmf, Jury wr refoere
shall slso dofermine the devessity for amd desigoate the nmaior, plact asd mamer
of making snch faris or private erossings 8% e reisciiDly lecossary of proper 10
couneet e pareeds of land seversd by the easemnul eentdenmed, or fae ingress 1o
or cgress from (e ks perarindng after tha tal8ng of (he gt Merenf sonzhe to be
condotened, and shall ascertain amd ussesy the eost of e consleycilon and joain-
tenadee of such crossings; ‘

6 Structares.

6. I the rewoval, alteration or relecatlon of structures ov Improvomonts is
gought, the cost of such remoeval, alteratton or relocativa und e danuges, if aby,
whick will aceruc by reason Lheveof;

7 Soparate assessaent - i
7. As far a5 practicable, compensation toust be wssessed for cach asuree of dinu-
agits separutely.

B Encambrances.

8 Whon the properly songhi io be filien {2 encranbersd 53 o moerigase of oiaer
You, and the fadeldeduess seeored thereby 35 w0t due ot the e of (he entry of the
Iademiert, the aweust of sick olsidedoess ey Lo, sl e option of the plaintilr,
doducted from the judgmens, and the len of (e niovigage oo othor Hen skall b
continued aniil soeh indebtedness b naids exeepl thee the ououk for which, as
berwaen the piaintit’ anil Lhe defendant, the plaimfing is Jable under Seetion 12521

{Balence of section omitted.]




