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Memorandum 69-79
Subject: Study 65.25 « Inverse Condemnation (Water Damage)

Attached to this memorandum is a draft statute (Exhibit I, pink sheets)
which incorporates the changes sdopted at the first June meeting. The staff
believes that the statute now is in suitable shape to form the basis for a
tentative recommendation. If the Commission concurs, we will prepare the
introductory portion of the recommendation during the summer with a view
towards distribution of the tentative recomendation for comment immediately
after the Septembér meeting.

Also attached to this memorandum are extracts from the two leading
summaries of tort law (Exhibit II, yellow sheets: Harper & James)}{Exhibit
III, green sheets: Prosser) discussing the issues of multiple causation and
apportiomment of damesges. These discussions and the California cases cited
therein, the staff believes, indicate that these issues are ones that the
courts are now and will be able to handle satisfactorily without legislative
guidance.

Respectfully submitted,

Jack I. Herton
Associate Counsel



Memorandum 69-79 | § 870

EXHIBIT I
DRAPT STATUTE
(Provisions Added to Part 2 of Division 3.6 of Title 1 of
the Govermment Code)
CHAPTER 20. INVERSE CONDEMNATIOR
Article 1. General Provisions

(to be drafted later)

Articie 2. Water Damage

Section 870. Definitions

870. As used in this article:

(a) "Alteration" includes, but is not limited to, diversion,
obstruction, acceleration, concentration, or augmentation.

(v) "Property" has the same meaning as the meaning given that
word in Section 1h of Article I of the California Constitution.,

(c) "Improvement" means any work, facllity, or system owned
by a public entlty.

(d) "Water damage" means damage to property caused by the
alteration of the natural flow of surface or stream waters or by

wvaters escaped from a natural or artificial watercourse.

Comment. Section 870 defines "water damage" in subdivision (4d)
and "alteration" in subdivision {a) to eliminate any difference in
liability based on the causative nature of the change in flow of waters.
See the Comment to Section 870.4.

Subdivision {b) insures that "property" will be given the same
meaning in this article as it has in Section 14 of Article I. See the

Comment to Section 870.2.



§ 870

Subdivision (c¢) broadly defines imp;ovemeﬁf to embrace not only
flood control, water storage, reclamation, ilrrigation, and drainage
facilities of every size and variety but also such non-water-oriented
improvements as bulldings and parking lots which alter the flow of

wvater.



§ 87o.2

Section 870.2. Article establishes rules governing inverse condemnation
1iability

870.2. This article establishes the rules governing the
liability of a public entity under Section 1k of Article I of
the Californis Constitution for water damage caused by an improve-

ment as designed and constructed by the public entity.

Comment. This article is intended to provlide & scheme sufflclently
comprehensive to serve as the exclusive bagis of inverse condemmstion
liability for water damage. Section 870.2 makes clear this intention
while recognizing the ultimate constitutional source for such liasbility.
Although inverse condemnation liability has its source in Section 14 of
Article I of the Callfornia Constitution, this does not preclude the
enactment of reasonable, consistent legislative rules governing such

liability. Van Alstyne, Statutory Modification of Inverse Condemnation:

The Scope of Iegislative Power, 19 Stan. L. Rev. 727 (1967).




§ 870.4

Section 870.4., Liability for water damage

670.4. Except as provided by this article, a public entity
is liable for all water damage proximately caused by its improve-

ment as designed and constructed.

Comment. Section 870.4 states the basic rule of liability of public
entities for water damage resulting from public lmprovements as deliber-
ately designed and constructed. The section complements the existing
statutory scheme dealing with liability for dangerous conditions of
property {Chapter 2) and liability generally for the negligent or wrong-
ful acts of public employees (Chapter 1). As a consequerice of the require-
ment of dellberate design apd construction, liability for damage resulting
from negligent maintenance remains withio the ambit of the latter sectlons.

Section 870.4 imposes liability only for damage to property; no
liability is imposed for persomal injury. See Section 870(b), (d). Also
implicit in the definition of water damage is the intent to deal with
problems generally of "too much" rather than "too 1little"” water. See
Section 871.2.

Without regerd to fault, =snd subject only to the owner's duty to take
reasonable steps to minimize any damage (see Section 870.8), Section 870.4
imposes liability on the public entity for all damage to property proxi-
mately caused by the disturbance of the natural water conditions by a
public improvement. Eliminsted 1s any distinction between surface, stream,
and flood waters, &s well as any necessity to classify a dlsturbance or
change as an obstruction, diversion, or merely a natural channel improve-
ment. With respect to surface water, this article basically codifies

former law. See Burrows v. State, 260 Cal. App.2d@ 29, 66 Cal. Rptr. 868

wlpe



§ 870.4

(1968). see aléo Keys v. Romley, 64 Cal.2d 396, 5O Cal. Rptr. 273,

512 P.2d 529 {1966); Pagliotti v. Acquistapace, 64 cal.2d 873, 50

Cal. Rptr. 282, 412 p.2d 538 (1966). Similarly, with respect to
stream waters diverted by an improvement thereby ceusing damage tb
private property, the former law is contimed. See, e.g.,

Youngblood v. Los Angeles County Flood Control Dist., 56 Cal.2d 603, 15

Cal. Rptr. 904, 364 P.2d4 840 (1961). Former law may, however, have
required pleading and proof of fault with respect to the cobstruction of

stream waters, Bee, e.g., Younghlood v. Los Angeles County Flood Control

Dist., supra; Beckley v, Reclamation Board, 205 Cal. App.2d T34, 23 Cal.

Rptr. 428 (1962). The distinction between diversion and obstruction was
not, however, a sharply defined one and may have merely reflected the
difference between a deliberate program (inverse) and negligent

maintenance {tort). Compare Bauer v. County of Ventura, 45 Cal.2d

276, 289 P.2d 1 (1955), with Hayashi v. Alameds County Flood Control and

Water Conservation Dist., 167 Cal. App.2d 584, 334 P.2d 1048 (1959).

This latter distinction is preserved in the present statutory schemsz. On
the other hand, under férmer law, ther=2 was ne inverse liability for
improvement of the natursl channel--narrowing, deepening, preventing
absorption by lining--even though it greatly increased the totel volume

or velocity resulting in downstream demage. See, e.g., Archer v. City

of Los Angeles, 19 Cel.2d 19, 119 P.2d 1 (1941); San Gabriel Valley

Country Club v. County of Los Angeles, 182 Cal., 392, 188 Pac. 554 (1920}.

There appears to be no persuasive reason supporting this inconsistent
rule of nonlisbility, and Section B870.4 changes the law in this area
to provide & uniform rule of liability in any case of alteration of the

natural conditions.

-5.



§ 870.4
With respect to flood waters, the so-called general rule formerly
was that flood waters are a "ccmmon enemy" against which an owner of land
may defend himself with impunity for damage to other lands caused by the

exclusion of flood waters from his land. See Clement v. State Reclamstion

Board, 35 Cal.2d 628, 220 P.2d 897 (1950); Lamb v. Reclamation Dist.
No. 108, 73 Cal. 125, 1k Pac. 625 (1887). However, this rule was

qualifised by a requirement of reasonableness, House v. Los Angeles

County Flood Control Dist., 25 Cal.2d 384, 153 P.2d 950 (1944). Further,

the rule was subject to the confdition that a permanent system of flood
control that deliberately incorporated a known subatantial risk of

overflow of flood waters upon private property that in the absence of
the improvements would not be harmed constituted a compensable taking.

Beckley v. Reclamation Board, 205 Cal. app.2d 734, 23 Cal. Rptr. 428

(1962). In essence then, while Section 870.4 rejects the "common
enemy" rule with respect to flood waters, it may do little more than
focus proper attentlon on the proximate results of a deliberate, planned

kS

public improvement.

It should be noted that, consistent with the intention to provide
statutory rules governing inverse condemnation liability, this article
attempts to deal only with liability for dampge caused by public improve-

ments. No attempt is made to provide rules governing the private sector,

i.e., liability for damage caused by private improvemenis, or to predict
the effect, if any, of this article on such rules. The rules governing
private liability may therefore differ from the rules set forth herein,
fequiring separate application of these different rules of law to the

respective parties where public and private improvements are concurring

causes of damage.



§ 870.6

Section 870.6. Only damage caused solely by improvement compensable

870.6. A public entity is not liable under Section 870.4
for damege which would have resulted had the {imgrovement

not been constructed.

Camnent. Section 8708 may merely meke explicit what is
implicit in the requirement of proximate causation under Sesction
870.4. Nevertheless, this section makes clear that nothing in Section
870.4 alters the former rule that liability is not incurred merely because
flood control improvements do not provide protection to all property

owners. See Weck v. Los Angeles County Flood Control Dist., 80 Cal. App.2d

182, 181 P.2d 935 (1947)}. 1In short, the law recognizes that scme degree
of flood protection is better than none. Secondly, this section insures
that a claimant may not recover for any more damage than that caused
solely by the improvement. Thus, property subject to inundation in its
natural state may be damaged by a public improvement but it is only the
incremental change that is compensable. However, an improvement that
has been in existence for a long periocd of time may form the basis of
reasonable reliance interests and be considered a natural condition.
Damasge resulting from & subsequent improvement, though no worse than
would have resulted if neither improvement hsd ever been constructed,
ray therefore properly form the basis of a cleim for dameges. (lement

v. State Reclamation Board, 35 Cal.2d 628, 220 p.2d 897 (1950).




§ 870.8

Section 870.8. Duty to mitigate damages; recovery of expenses of mitigation

&70.8. (a) A public entity is not liable under Section 870.4
for damage which the public entity establishes could have been
avoided if the owmer of the property had taken reasonable steps
available to him to minimize or prevent damage caused or imminently
threatened by the improvement.

(b) A public entity is liable for all expenses which the owner
establishes he reasonably and in good faith incurred in an effort to
minimize or prevent damage to his property caused or imminently

threatened by the improvement.

Comment.. BSection 870.8 codifies the rule that an owner whose property
is being taken or damaged by & public entity 1s under a duty to take
available reasonable steps to minimize his loss, and the corollary to
this rule that expenses reasonably and in good faith incurred in an effort

to minimize the loss are recoverable from the entity. Albkers v. County of l.os

Angeles, 62 Cal.2d 250, 269, 42 Cal. Rptr. 89, » 398 pP.24 129, (1965)

(citing with approval 18 am. Jur., Eminent Domain, § 262 at 903; 29 C.J.5.,

Eminent Domain, § 155 at 1015 n.69; 4 Nichols, Eminent Domain § 14.22 at

525 (3@ ed. 1962)) Burrows v. State of California, 260 Cal. App.2d 29,

32 n.2, 66 Cal. Rptr. 868, n.2 (1968). But cf. Western Salt Co. v. City of

Newport Beach, 271 adv. Cal. App. 454 {1969). The form of the respective

statements ensures that the proper party will bear the burden of pleading
and proving any breach of the requisite duty or obligation.
This section does not attempt to particularize with regard to what

constitutes reasonable steps available for mitigation. The myriad of

B



§ 870.8

situations that can arise precludes such an sttempt. Nevertheless, it
should be noted that in appropriate circumstances the reasonableness of
an owner's conduct could be affected by his giving notice to the entity
of threatened danger and by his willingness to accept preventive measures
provided by the entity.

The doctrine of avoidable consequences stated in Section 870.8 is
gualified by the requirement that damage be imminently threatemed. This
mekes clear that the threat must be impending or threatening to occur

immediately.



Section B7L, offset of benefiis against damages

871l. 1In determining any demages recoverable under Section
870.4, the trier of fact shall deduct the value of any benefit

conferred by the improvement upon the owner of the property damaged.

EEE%& Section 871 states ; rule of offsetting benefits. The
rule provided here will, howcver, be consistent with that to be provided
for direct condemnation after this aspect of direct condemnation has been
studied by the Commission. The rule stated in Section 871 1is analogous
to the general tort rule that, in determining damages suffered as a
result of a tortious act, consideration may be given where equitable
to the value of any special benefit conferred by that act. See Maben
v. Rankin, 55 Cal.2d 139, 10 Cal. Rptr. 353, 358 P.2d 681 {1961)
(action for assault and battery and false imprisomnment stemming from

psychiatric cere); Bstate of de Laveagm, 50 Cal.2d 480, 326 P.2d 129

(19 )(interest beneficiary received benefit of interest paid on interest

erroneously held as principal)}; Hicks v. Drew, 117 Cal. 305, 314-315,

L9 Pac. 189 (1897){flooding case); Restatement, Torts § $920. It is also
reflected in the set.off of special benefits against severance damage in
a direct condemnation case. See Code of Civil Procedure Section 1248(3);

Sacramento & San Joaquin Drainage Dist. v. W.P., Roduner Cattle &

Farming Co., 268 Adv. Cal. App. 215 {1968).

-10-



§ 871.2

Section 871.2. Law governing use of water not affected

871.2. Nothing in this article affects the law governing the

right to the use of water either in quantity or quality.

Comment. Section 871.2 makes clear that this article is not intended
to affect in any way the rights governing the use of water. Water rights
in the latter context remain governed by Article XIV of the California Con-
stitution and the various provisions of the Water Code relating thereto.
Moreover, it is clear that this article is concerned with problems of quan-
tity, not quality. HNothing in this artiecle is intended to affect the law

relating to liability for pollution of water,

-11-
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Memorandue 59-79
SXHIBIT II

O

2 Harper & James, Torts at 1121-1131 (1956)
§ 20.3. Multiple causes in fact. {Nlo injury proceeds fram a

single canse. But by law if ro injury weuld have occurred to plaintiff

bui for defendant’s conduct, then defendant is liable — if at all ~—
for the whole injury. This is true regardless of its position in the
string of acts leading to the imjury even though one or more of the
other causes contributing to the result also invelved wrongdoing .
on rhe part of other persons, In that case the others may also be
liable hut the law attempts no apportioiment of damages asnong
such tortdeasors, though a plaintff is eatitled only tw a single
satisfaction of his claim.' So if two negligently driven cars collide
and the colbisivn injures 2 third person, both drivers are liable for
his injury: or if A ueglizently leaves an obstruction in the high-
way and B neglizently drives into it so that injury 1o € ensues,
A and B are hoth lisble te C. '

A more seriens question avises where defendant’s negligence
and another cause for which defeadant Is not responsible would
cachi have cansed the whole injury even in the absence of the
other cause. Where both cruses involve the wrongful acts of
legally responsible human beings there is virtuaz! unanimity
among courts in holding both {or either) liable for the whole

C‘ injury just as in the sitnatiens described in the last paragraphs?
A leading case is Corey 2. Havener? in which the two defendants
on motoroyeles passed pluaintifi’s horse, ohe on either side, and so
frightened it by their speed, noise, and smoke thar the horse van
away and injured pihintif, Plaindlf had recovery against both
defendants in spite of the obvious prohahility that either monar-
cvele alone would have produced the resalt,? and the fact that each
was sued separately {the sciions weve tried sogéther).

“he anthovities are divided, however, in the case wiiere the
other cause {which would alene have preduced the injury) is a
natural force or the innocent act of another.® The case for deny-
ing hiability here has been well put by Fdgerton. He concedes
that defendant’s act stands in the same logical relation to the result
“whether the otlier is a wrongdoer, an innocent person, or a thun-
derstorm.” “'But,” he continuces, “our sense of justice demands the
imposition of Hability when the harm should not have happened
but for the wrongful act of human beings, while it does not make
the same demand when the harm would have been produced by
an inanocent person or a natural force, if there had becn no wrong-
fol human action.” * The opposing view, which appears to be of
greater merit, rejects this reasoning and holds the wrongdoer in
the case put.” In terms of the fanlt principle the argument for
the raajority position is that after all defendant has committed 2
wrong and this has been in fact g cause of ‘the injury; further, such

wlm




negligent conduct will be more effectively deterred® by imposing
liability than by giving the wrongdoer a windfall in cases where
an all-suflicient innocent cause happens to concur with his wrong
in producing harm. If the obijcctive of compensating accident
victims be stressed, the scale is tipped heavily in favor of lability,
bowever evenly balanced the opposing arguments in terms of fault.
So far we have been dealing with cases where the harm is not
even theoretically apportionable, either because none of it would
have happened but for delendant’s negligence or because there
would be no feasible way, even in the light of omniscience, to
attribute any identifiable part of it to-defendant’s act rather than
another cause, as wn the case of the iwo fires which unite to bum
propesty which either alone would have consumed. But there are
many sitnations in which each of several cavses {without the con-
cuwitence of any of the others) produces . some (but not all the)
harm. In such a case it may be hard or even impossible on the
facts practically available to tell just how much of the harm cach
of these causes brought about, but at leabt in theory (ie., to the

eye of omniscience} they are capable of separation. Whers this
is the case, each of the defendants responsible for these causes may
still be liable for the whole injury. This will be so where they
acted In concert or in the course of a joint enterprise so that each
is responsible vicariously for the acts of the athers® The notion
of action in concert involves the Intentional aiding or abetting of
a wrong, the “coming {together] to do an unlawful act,”*® as
where several ruffians set upon a man and beat him, each inflicting
separate wounds. ‘This concepi has limited application to the
field of accidenral injuries. Joint enterprise is more appropriate
to this ficld but this concept is rarely invokied except in connection
with contributery negligence.®

Even where defendants ire not all liable for the whole injury,
there are some sitnations where one is liable for the whole but the
other is not. Where, for instance, A's act injures plaintff and
also foreseeably exposes him to further injury by B, A is liable
for the whele harm, but B only for that part of it which he
inflicted. “This wonld be the case if one driver negligently ran
down a pedestrian and, as he was lying there, another driver ran
over him, breaking his leg.’* Another situation where this notion
is comreoaly applied is that where, after defendant negligently
injures plaintif, a doctor’s treatment of the injury negligently
makes it worse. The defendant is liablé for the whole injury
inchuding the aggravation aithough the doctor would of course
be liable only for the aggravation his malpractice cansed® An-

other case in which one defendant will be liable for all the injury
is that.Jin which he is vicariously responsible for the conduct of
the others acting with him, and each inflicts some injury.?
Except in the situations described in the last two paragraphs,
the prevailing rule is that where each of several defendants cavses
“Tonly part of defendant’s injury, so that the parts would be capable
of separation if all the facts were known, then each is liablg only
to the extent of that part. Thus where two dogs run together and

-




kill sheep, each of the separate owners of the dogs is liable only
for the sheep his dog killed.®® If each of several riparian owners
pollutes a stream somewhat, he is liable only for the damage
resulting from his own contribution to the pollution?® {unless of

course it can he said that none of the damage would have resulted
but for his contribution,!” in which case he would probably be
liable for it all).*® i

Where each of scveral independent actors has inflicted successive
injuries each actor’s liability is limited again to his own contribu-
tion to the injury (except, as we have seen, the original actor will
be lable for the later injuries if they arise from a risk the likeli-
hood of which made his conduct negligeni).!* A like result is

I8 Chipmaan v. Paimer, 77 N.7. 51, 33 Am. Rep. 566 (I879); Martinowski v. Gty
of Hannibal, 35 Mo, App. 70 (1839} City of Maushcld v. Brister, 76 Ohic 5t 270,
8] N.E. 651 (1907); Standaid Fhosphate Co. v. Luni, 66 Fla, 220, 63 5o, 429 (1913

Mirchell Realty Co. v. West Allis, Ji4 Wis. 552, 199 N.W, 800 (1924); Masonite Corp.
v. Burpham, 164 Afiss. 840, 146 So, 292 (193%); annotations, 9 AL R. 939 (1900), 35 .
409 (1925), 91 id. 760 (1934).

17 Where each of several defendants has inflicted some actial injury, in itself neg-
tigible and harmicss, hut the conwlative effect of the many similar small injuries is
some appreciable, serious damage, it would scem 1o be just 1o ipose Lability upon
each, The surrounding circumstances {eg., the high degree of pollution alecady
found in a stream) make the action of cach (e the addition of but 2 dight legally
innocent discharge) urrcasenable, and subject him 1o liahility even though his con-
duet if it cocurred by [tself would be innocent. Statements 1o this cffect are found
in Woodyear v. Schaefor, 57 Md. 1, 10, 40 Am. Rep. 419 {1881} (pollution of river):

Hillman v. Newington, 57 Cal, 56 (1880) fuse of water in which pizintj

fights; United States v. Luce, 141 Fed. 383, ¢} EE. Del. 1905} (smoke from two
actoricsy; il v. Smith, 32 Cal 166 {I%6 otiution); Delawzre & Hudson Canal
Co. v. Torrey, a. 143 {1239) {flling river with refuse); Lawton v. Henrick, 8%
Comm. 417, 428, 76 Al 886 (1510} {pollution). _ .

A stightly different sitvation is presented in the iflustrarion suggested by Kay, J.,
in Blair k Surancr v. Deakin, 57 LT.R. 522, 525 (1387} {cach of two manufacturers
discharges a chemical, harmiess in itself, which coisbines chemicaily with the other's
discharge o canse a pelintion).

18 CE Wright v. Cooper, I Tyler 425 (Vi. 1802} {two dams across creck cause Rood-
ing of plaintitf’s land; neither dam alone would have caused sny damage); Town of
Sharon v. Anahma Realty Corp., 97 Vi 336, 125 Atk 192 (1924) {ice janx caused Ly
pier of one defendant and dom of other, neither of which alone could have caused
any damage); Weideman 5ifk Dycing Co. v. Fast Jérsey Water Co., 91 Al 338 (N.].
Sup. Ct. 1914}, rei’d on other grounds, 88 N.J.L. 485, 96 Atl 1108 (1915). But cf.
Woodland v. Porineuf Marsh Irr. Co., 26 Idaho 739, 146 Pac. 3105 {1915} {damages
to be apportioned amuong defendants).

Perhaps in these cases, before linbility is imposed, the plaintift will be required to
establish that the defendant knew or had reason 1o know of the circumstances which
made it likely that his conduct would cause injury. For suggestive analogies, see
Folsomn v, Apple River Lop-Duiving Co., $1 Wis, 602 {1877); McKay v. Southera
Bell Tel, & Fel, Co., F11 Alz, 237, 19 So. 695 (1806).

10 Notes 12 and 13; supra, deal with simations where an origioal wrongdoer will
be linble for harm done by later wrongdaers. Gascs whare each of successive
doers was held lable only for the amount of harny directly contributed by hiraselt,
are: Freshwater v. Bulmer Rayon Co., {1933] 1 Ch, 162 {poliution of stream by two
defendants, operating same plant in successive periods): Coleman Vitrified Drick Co.
v. Smich, 175 S.)W. 860 (Tex. Civ. App. 1015) (damages to phuintif through opcnllon-u
of hrick kiln by successive owners on adjacent propertyl; Albrecht v. St Hedwigh
Soc., 205 Mich, 305, 178 N.W. 461 (1IN (successive assaults upon the plaintiff); Me-
Gannon v. Chicags & N.W. Ry. Co, 160 Mian. 145, 199 N.W. 594 {1924) (werkman
contracted silicosis through negigence of successive employers).

]




—--veached when the same defendant by two successive acts causes
separate injurics, and the defendant is not liable for the first but
for the sccond act. Thus where a trolley tuns down a careless
pedestrian and the motonnan njures him again throngh negli-
gence in Tying to extricate Liwm from his position of danger, the
company will be Hable for the second but not for the first injury.®®
And an empleyer who exposed his workman to the danger of
silicosis over a period of time extending back beyond the statute
of linitations will be liable Yor the aggravation of the disease
caused by the cxposure within the statutory period.®

At the time of their injuries accident victims are in all sorts of
diverse conditions, physically, mentally, financially, and in many
other ways. And these pre-existing conditions may have the great-
est bearing on the extent of the injury actually suffered by any
particular plaineff in a given case. Thus the same slight blow
in the abdomen might cause only fleeting discomfort 10 a man
but 2 miscarriage 1 a pregnani woman®  Or a slight touch,
scarcely noticed by the recipient, might be so aggravated by the
presence of latent disease at the point of impact as to cause the
logs of the use of a limb.*® These siruations too involve concur-
ring causes just as do the sitvations we have been discussing
before in this section.  And the cases will be seen to fail into the
same patterns. ¥ hus defendant’s act may be a cause in fact of the
whole injury {as in the case of the miscarriage or the diabetic’s
leg), and where it is rot even theoretically divisible defendant will
be liable for the whole of it* But defendant’s act may only
aggravate an illness or injury which would have caused some harm
anyway, or accelerate a loss — death, for instance — which would
have taken place anyway, And in such a case defendant’s liability
extends only to the amount of harm which he in ket caused 2

As 2 matter of substantive law thesc limitations on a defendant’s
liability seem fair enough. The rub comcs from the frequent
dificulty of proof.  Under a strict technical view plaintiff may be
put to the burden of proving by the greater probability not only
the fact but the antount of damage which can be traced to defend-
ant's act as a prerequisite to recovering anything, This would
sometimes lead to turning away a plaintff without redress against
a wrongdoer who has admittediy caused himn some harm. And
sometimes it would lead to the even more unlovely spectacle of
tarming a plaintiff away without redress although he has shown
that he has sufferad some damage at the hands of ench of sevéral
defendant wrongdoers and what the aggregate amount of the dam-
ages comes t0.2® To avoid this hawsh result, courts have evolved
several techniques.

8 Bep
Slater ¥, Pacific American Ol Co, 212 Cul. 548 300 Pac. 31 (1931) fland dammged
By depesits of substances neglpently pennizted to shin down ravine by defendant

and otbers; injencrion granted but award of damages zeversed for Jack of specific
evidence of defendant’s contriburion to the tual deposith

o




{1} They have tended to find a single Indivisible injury in many
quesbonzhie cases. There Is often room for viewing the matter
cither way, as in a pollution case or smoke or stench nuisance
cases, where the fotal condition that aztually did canse the harm
would not have existed withour the addition of each increment.?

{2} The court-may distort and expand the concert of action
notan, finding such concert, and entire liability, when under
accepted visage none Is present®s

Eithey device (1) or {2) will make each defendant liable for the
whole injury leaving all the defendants to work out among them-
selves any matter of apporticument.

(3) The court miay relax the requirements of proof as by adopt-
ing a lower standard where the amount of damage is in question
rather than the {act of some damage. Some courts have expressly
adopted a rule making this distinetion.®  Others have let the jury
make the hest guess they can at apportdonment on whatever evi-
dence has been made available in the case3® This last scems to be
the usual way of handling the problem where plaintiff shows the
total extent of bis injury and it «lso appears that defendant’s act
merely aguravated a pre-existing condition.  After all this is no
more & matter of guesswork than assigning 2 money value to pain
and suifering, or to “the death alone,” 3 or to reputation, or an
alicnared affection, .

27 Tidal Ol v. Peasz, 155 Okla, 137, 5 P24 399 (188 Y) {pollution of separate steeatms
sanning through plaintiff’s pastare Jands); Johnson v, Thomas Trvine Lumhber Co.,
75 Wash, 839, 135 Pac. 207 (UMH (soveral independent companies permitted logs
16 jam in river, dellectng Row and eroding plaintiff's land).  CF the recent case of
Micelli v. ¥iywch, 83 N.E20 249 (Ohin App. 1948}, in which plalndf's decedent,
knocked down by 2 car deiven by H and immediamiy rva over by one driven by
B, was then proneanced dead from his several injuries, any onc of which could
have caused his death. The court found ne cencerl of action, but did find an in-
divisible injury, zod Beld that joinder of B and B Was proper.

2% Zee Mases v, Town of Morganion, 192 N.G 102, 132 SE. 421, 423 {1926) (de
fendaats whe indepensiently polluted same stream beld jointly Tiable on ground thac
eack, with knowledpe of others” actions, continned his owr actions, which “jpso facto
creates a concert of acvon mud makes 3 corvmon design o purpose™); Arneil v
Pererson, (19311 A.C 500 (two dogs, one owned by defendans, killed plainiff’s sheep;
defendant, who did mot act in' concert with other owner in any way, was heid
tizkle fov the citive davinge on the ground that the dogs acted in concert). That
the law should requive, and then be satisficd with, such meithods for reaching de-
sived eonclustons is a sad commenkary upon its basic premises and ity formalism,

29 Cases are coilected in annmiation, 73 ALK, 858 (19524 sce alwo McCormick,
Damages 102 (1935

30 A eypicat stateraent is the following: “in such eases winee the injured party -
pol supply the materiale necessary 1o anable the jury o make an exact computation
of the dzmzges in suit, the approved practice is to teave i1 to ihe good sense of the

jury, as remonable men, to form from the evidence the best estimave that can be
made under the circomstances.”  Jeaking v, Pennsylvanis R Co, 67 N.JL. 333, 3M,
5 ALh 04, 705 (1902). This artivede is quite commonly adopted. Eckman v, Lehigh
% W.B. Coxl Co., 50 Pa. Super. 437 (1913) {pollution in siream); Iuland Power %
Light Co. v. Greiger, 61 F, 2d 511 (hh Cir. 1987) {ercston of Jand as result of
river overfiow).

The Texas const has recently adopted the indivisible injury approach and re-
pudiated any Tequirement of concert of action. Tanders v, East Texas Salt Water
Dispesal o, 130 Tex. 251, 248 EW.2d 781 (1952), overruliog San Odl Co. v. Re-
bickeaux, 23 5W2d 715 (Vex. Com. App. 1930) An injucy is indivisible which
“cannot be spportioned with certainty (o the individual wrongiosr,™ The case Is
noted in 31 N.C. L. Rev. 237 (1058), 31 Texas L. Rev, 226 (1058
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{4) Whore a plaintiff has shown the tota! amount of his damage,
and that defenidant’s wrong has made some contribution to i, the
burden of proving the extent to which this contribution fell short
of the whoele might be put on defendant. There are many in-
stances which would furnish aralogies close enough to support
such a rule.  Although the substantive law of damages shields
a defendant from liabilitv for “avoidable conscquences,” the bur-
den of establishing their avoldability is on the defendant®  Once
delivery to a bailes and his failure to redeliver are shown, the
bailee has the burden of disproving the very gist of his liabitity —
regligence®™  Omnce the delivery of gunds sold or the performance
of services contracied for appears, defendant has the burden of dis-
proving tie very breach of the contract— nonpayment.® The
real question is not whether shifting this burden of proof would
violate any formal canon of procedure, but whether it is the fair
and expedient thing to do in view of defendants’ generally greater
access to the evidence in these situarions and of the relative hard-
ships in those cases where no evidence is forthcoming. The last
means bajancing the injustice of denying all redress to a man
who has shown himself entitied to some, against the injustice of
making a wrongdeer pay for-moere damage than he has caused.
Eminent authorities have advocated shifting the burden of proof
in this way in suits against concurrent or successive wrongdoeys
where the towal damage caused by ali s theoretically divisible.®
There has as yet been scanty judicial acceptance of such a rule
though the Califoruia court has recently adopted 2 similar one
in' 2 case where theve was doubt which of two defendants caused
the whole heom®  The rule may well pain wider acceptance,
however, since it g well within the {ramework of familiar prece-
dents and principies and reflects the modern trend to emphasize
compenzation of accident viciims and a broad distribution of their
losses rather than 2 more peorfect tracing out of the implications
of the fanle principle s

(5) Where it appears that each of several defendants has con-
tributed to plainti’s injuyy but a snfficicut basis in the evidence
for making ar allocation among them does not appear, the courts
vouid of coinse arbivarily divide the damages anong them equally
or could allow the jury to do so on the basis of whatever evidence
it had before ie®  This resudt is eminently sensible but perhaps
it does more viclence to some elusive overtonas of our Anglo-
Amencan common law tradition than a shifting of the burden
of proct.

{6} Faced with this problem the coutt, in exercise of its equity
powers, could call all the independent wrongdoers before it and
apportion the damages among them as besi it could.  This desira-
ble procedure is guly rarely used.®

B Suauners v, ‘Tice, 53 Cal. 7@ 60, 198 P24 1 {IM8Y  In its opinion the California
court suggested that the borden of proot on appertioning darihges among concurrent
oF successive torl-frasors might woll be put on defendants. The we pmblcmg are
very similar 2o each other, See. fusther Note, 47 Mich. Lo Rew. 1252 {1943) Micelli
v, Rirsch, 88 N.E.24 N0 (Ohio App. 148} (dississed note 27 supra).

e AT




Memorandum 69~79

FXBIBIT II1X

Prosser, Torts at 2h7-257 (196k)

42, APPORTIONDIENT OF DAMAGES

Onece it is determined that the defendant's
conduct has been a cause of some damage
suffered by the plaintiff, a further guestion

may arise as to the portion of the total dam-
age sustained which may properly be as-

signed to the defendant, as distinguished

from other causes, The question is primari-

1y not one of the fact of causation, but of the

feasibility and practical convenience of split-
ting up the total harm into separate parts
which may be attributed to each of two or
more ¢auses.y” Where a logical basis can be
found for some rough practicil apportion-
ment, which limifs a defendant's Hability to
that parl of the harm which he has in fact
caused, it may be expected that the division
will be made. Where no such basis can be
found, and any division must be purcly arbi-
trary, there is no practical course except to
hold the defendant for the entirve loss, not-
withstanding the fact that other causes have
contributed to it

The distinction iz cne between injuies
which are reasonably capable of belng divid-
ed, and injuries which are not. ¥ two defend-
ants, strugeling for a single gun, sueceed in
shooting the plaintil, there is no logical or
reasonable basis for dividing the injury be-
tween them, and cach will be lizble for all of
it. If they shoot him independently, with sep-
arate guns, and he dies from the effect of both
wounds, there can still be no division, for
death cannot be divided or apportioned ox-
cept by an arbitrary nrde devised for that
purpose®  If they merely inflict seporate

wounds, and he survives, a basis for division
exists, because it iz possible to regard the twg
w. ds as separate injuries; ® and the same
is of course true as to wounds negligently in-
ficted® Thare will be obvious difficulties of
proof as to the apportionment of certain ele-
ments of damages, such as physical and men-
tal suffering and medical expenses, but such
difficuities are not insuperable, and it is bet-
ter to attempt some rough division than to
hold one defendant for the wound inflicted by
the other. Upon the same basis, if two de-
fendants each poliute a stream with oil, it is
possible to say that each has interfered o a
separate extent with the plaintiff’s rights in
the waler, and 1o make some division of the
damages.f* It is not possible if the oil is ig-
rited, and burns the plaintiff’s bam. ®

In general, it may be said that entire lia-
bility will be imposed only where there is no
reasonzble alternative. Each case must twn
upon its own particular facts; but it is pos-
sible to make a classification of the more
common types of sitnations.®

Concerted Action

Where two or more persons act in concert,
it is well settled both in criminal # and in civ-
il cases that each will be liable for the entire
resuit.® Such concerted wrongdoers were
considered “joint tort feasors” by the early
common law.®® In legal contemplation, there
is a joint enterprise, and a mutual agency, so
that the act of one is the act of all*® and
Hability for all that is done must be visited
upon each. Il follows that there is no logical
basis upon which the jury may be permitted
1o apportion the damages.*
=3 Ou this basts (rifih v. Kerrigan, 1052, 100

CatAppn2d 637, 241 124 206, where water dineaged
frult trees, appoars wrengly declded.



fail to perform their obligation, and harm
results, each will be liable for ihe event;
and here likewise there is no reasonable
basis for any division of damages.

Single Indivisible Eesult

Certain results, by their very nature, ave
obviously incapable -of any iogical, reason-
able, or practical division. Drath is such a
resuli,™ and so is a broken kg or any single
wotingd, the destruction of a house by fire, or
the sinking of a barge” No ingenuity can
suggest anything more than a purely arbi-
trary apportionment of such barm. Where
two or more causes eombine to produce such
a single result, incapable of any logical divi-
sion, each may be a substantial factor i
bringing about the loss, and if so, each must
be charged with ali of ft. Here again the
typical case is that of two vehicles which col-
lide and injure a third person®® The duties
which are cwed 10 the plaintiff by the defend-
ants are separate, and inay not he identical in
character or scope,”™ but entire Hability rests
upon the obvious {act that each hus contribut-
ed to the single vesuli, and that 1o rational
division can be made®

Such entire lability is imposed both where
some of the causes are innocent, as where 2
fire set by the deferdant is carried hy a
wind ! and whete two or more of the causes
are culpable. It is imposed where either
cause would have been sufficient in itsell 1o
bring about the result, as in the rase of merg-
ing fires which burn a building® and also
where both were essential to the injury, as
in the vehicle collision suggested above ®

23, Washhgton & Georgetown R Co. v. Fickey, 1807,
186 T.8. 521, 17 2.0t 861, 41 L.Ed. 1101 {horse ¢ar

driven onfo raihway tracks with nogigent apetation
of crossing gatest; Folsom v, Appie River !fsg—])r'v;-
lng Co., 1877, 41 TWis. §0Z {dam a_rld Dridye causing
fiood): Drown v, New ¥agland Leicphone & Tile-
Fraph Co., 1007, 80 ¥t 1, 66 A. 301 (i wiree and
telephone wires erossed}; Tiamsey ¥. Carolina Ten-
nessee Power €o., 1928, 105 N TS, 113 B.E, 86
(reilway shunking Cufns which sttuek neghigentiy
palniained pewer line paleh: Tiarpas v. Mastersan,
1859, 38 AppJiiv. 612, O X5, 539 (defendabts sue-
cessively doposited aand sgatnst plaintifs wall,
which collapsedh

-l

1t is not necessary that the misconduct of two
defendants be shmuitanecous. One defendant
may create a sifuation upon which the other
ey act Iater to cause the damage. One may
leave combustiible material, and the other set
it afire; # one may leave a hole in the street,
and the other drive inlo it¥® Liability in
such a case is not a matter of causation, but
of the cfiect of the intervening agency upon
culpability.® If a defendant is liable at all,
he will be Hable for all the damage caugsed.®?

Damage of Same Kind Capable of Apportion-
ment

Certain other results, by their nature, are
more capable of apportionment. If two de-
fendants independently shoot the plaintiff at
the same iime, and one wounds him in the
arm and the other in the leg, the ultimate re-
suit may be a badly damaged plaintiff in the
hospitai, but it is still possible, as a practical
matter, to regard ithe two wounds as separate
wrongs.5  Merve coincidence in time does not
raake the two one tori, nor does similarity of
design or conduct, without concert.®  Evi-
ience may be entirely lacking upon which to
apportion some elemenis of the damages,
such as medical expenses, or permanent dis-
abiltity, or the plaintiff’s pain and suffering;
but this never has been regarded as sufficient
veasor to hold one defendant liable for the
damage ipflicted by the other.®®

There have appeared in the decisions a
number of similav situations, in some of
which the extent of the harm inflicted by the
separate torts has been almost incapable of
any definite and satisfactory proof, and has
been Yeft merely to the jury's estimate. Thus
the owners of trespassing cattle,® or of dogs

8% Dickson v, Yates, 1832, 194 Towa 910, 188 X.W.

848, 27 AL I 532 (battcry and {.espass at same
time by different persons); Millard v. Miller, 1907, .
39 Colo. 106, 8 P. 545 (independent appropriations
of different parts of pasture).

Fead of Sheep, 1884, 4 Callnrep. 70, 101 Cal.

$t. Dooloy v. Seventeen Thousand Flve Hnndrcd‘

xvil, 35 P, 1011; Pacific Tive Stock C¢. ¥, Murray,

3004, 45 Or. 103, 76 P. 1070; Wood v. Buider, 1607,
187 N.¥. 28, 79 N.E. 858; Hill v. Chappel iras. of
Montana, 1087, 03 Mont. 02, 15 P24 1106,



which togethoer kil sheg

percentage, or degree,

tions®  One may speculats that the effnrt
to apportion ithe damiges whenever some

rational and possible basis eould be found has

been due in no small inessure in the past to
the lack of any ruic of coniribution if one
tortfeasor should be compelied {6 pay the en-
tive damnages,

The same kind of apportionment is, how-
ever, entirely possible where somo palt of
the damage may logicelly and conveniently
be assigned to an jnnocent causs, Thus u
defendant’s dam or embankment might rea.
sonably be expected to flood the plainiiff’s
property In the event of any ordinary rain-
fall, but a quite unprecedented and unfore-
seeable clondburst may cauvse a flood similar
5% Ushirohira v. Stuckey, 1921, 32 Ol A, 505, 106

¥. 339 ; Wilson v. White, 1908, 77 Neb, 04, 100 NAY,

367 of. Stophens », Schadier, 1918, 152 Ky, 834, 207
A

jo5  Milier v, Highland Idteh €0, 183, 87 €t 430
{25 B a50; Willlan: Tachalerry Ce, v, Sioyx C:r?
Berviee Co., 1911, 1534 Towa 358, 152 N.W, 943 15i
N, 1084 Verheven v, Dowey, 19105, 97 Idabo I,
146 . 1115; Boeulger v. Northoro Pae B Oo,, LAE
41 N, D. 318, 171 MW, 632 Ryan Goleh Roservesr
Co. v. Swartz, 1825, 77 Colo. 80, 431 P, 350, OF
r Ketenkamp v. TTnion Reaity Co., 1940, 56 Cal App.Ci

' 602, 98 P.2d 237 (washing away send frow beack.

55 are held lighle
only for the separate damage done by their
own animals, unless there bas been some con-

. certed action, such as keeping 1he animals in
a common herd, ™ Noisance cases, in partie
ular, have fended {0 result in auportiohinent
of the damages, largely Loecatise the interfer-
ence with the plaintiffs vse of ks land has
tended to he severable in terms of guantity,

Thus defendanis who

independently pollute the same stresn?® or

who flood the plaintiff’s land from sepacate .

sources,® are lisble only severally for the

damages individually caused, and the same is
true as {o nuisances due 0 noise,™ or polla-
tion of the air®™ Perhaps the most extrame
example is the case of separate repotitions of
the same defamatory statemeni™ or sepa-
rate acts which resuil in alicnation of affec-

in kind bt far greater in extent. In such
caves the weight of authority,} notwithstand-
ing the view of the Restatement of Torts to
the centrary,® holds that the defendant is lia-
ble onty for such portion of the {otal damage
as may properly be attributed to his negli--
gence—or Ut other werds, the floed which
would bave resulted from his obstruction with
an ordinary rain. A similar distinction has
been made between damages which would
have follpwed in any case Irom the defend-

. ant’s reasonable conduet, and those in excess

which may be atiributed tc his negligence,?
and likewise between those damages caused
by the defendant and those by the plaintiff
himazelf

The difficuity of any complete and exact
proof in assessing such sepavate damages has
received freguent mention in all thesce cases,
but it has not been regarded as suflicient jus-
tification for entire Mabilily. The emphasis
iz plaved upon the logical possibility of ap-

portionment, and the distinct and separate in-

" vasion of the plaintiff's interests which may

be attributed to each cause. The difficulty

of proof may have been oversiated. The

courts necessarily have been very liberai m

permitiing the jury to award damages where

the uncertainty as to their extent arises from
the nature of the wrong itself, for which the
defandanl, and not the plaintifl, is responst-

i Budbur v, Pic Tree Lumber Co, 1915, §3 Wash.
B4Y, 140 P 63%; MehAdams v. Chicago, RIL&P XK
£, 19723, 200 Yowa 782, oG 3w, 310, Rix v. Town
af Almagonis, 1838, 42 NOAL 325, T P24 T95;
Witssn v, Hazlns, 1837, 118 Tex, 538, 295 8.0, 922,
fegwn v, Chicape, B. & 9. R Ca, Nebh 1912, 193

v o307 Jehmsan v Dundas, {145] Ont.Slep. 8706,

115958 4 Dom L {icp. 624 Sce Notes, 1438, 23 Alinn.

1o, 910 3980, 156 Mo.TBev. 93,

. § 450, The fustration there plven is based on
Fiter v. Lykens Valley Coxi Co, 1353, 157 Pa. 400,
a7 A. 545. Accord: Inland Power & Light Co, ¥.
Grivger, D Cim1037, 01 PiId £11, 112 ALY 1073;
Willic v. Miunesets Pewer & Light Co., 1923, 180
Minn, 5, 250 WX, 804,

Jandcins v, Popnsyhvania . Ce, 1502, 67 NI
331, K1 A, TO4 (smoke auisance).
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ble.® The requirements of proof usually have
been somewhat relayed in such cases, and It
has been said that no very exact evidence
wiil be required, and that general evidence
as to the proportion in which the eavses con-
tributed to the result wili be suflicient {o sup-
port a verdict.?! €Cases are few in which ro-
covery has actually been denied for lack of
such proof” As a last resort, in the absenece
of anything t¢ the contrary, it hag been pre-
sumed that certain causes are equally respon-
sible, and the damages have been divided
equally between them.® The difficuity is cer-
tainly no greater than in cases wheve part of
the damnage is to be ailributed to the unvea-
sonable conduct of the plaintiff himasclf, and
the rule of avoidable consequannes is applied
to limit his recovery.?

There has remained, howevor
the way of reasl difficully experienced, ad
possible injustice feared, to ioad sovers) wrlt-
ers ™ o urge that in any case where two @

- more defendants are shown to have boon neg-
ligent, and to have coused each sone durnagc,
and onlyv the extent as o cach s jn guestion,
the burden of proof should he shifted to the
defendants, and each should be held hable o
the extert that he cannol producs evidenre

to limit his Hability., The jusiificntion for
this rests upor the fact that & cheles wust e
made, as to where the loss due to fabiure of
proof shail fail, between an entirely innocont
plaintiff and defendants who are cloarly 3)1‘31‘-
ed to have been at fault, and to have donehir

harm. A fow courts have accepied this po-
sition, and have piaccd the burden of pidot
as to apportionmeni upon the defendants in
such cases, ! as for example where thive ave
chain avtomuobile collisions, and there i

2. The only cases fovad arc Deutsch v, Connertival
Con, 1025, 88 Conn. 482, 119 A, 881 Mans v. Fer-
Kins, 1953, 42 Wash.2e 38, 250 P2l 447, Sister v,

. Pacifie Awerican Q6 o, 1031, N2 Cal R ‘?

21; Fucker 011 Co. ¥. Matthu\s Tox ¥, »\ppmﬁ
119 W24 (ifr(; AN of these cases are Inlioved m;

enough in

doubt as to the injuries inflieted by each driv-
ert?  Texas decisions ¥ refusing to permit
apporticument because the injury is regard-
ed as “indivisible’ appear in reality to-mean
no more than that the defendants have the
turden of proving any basis for division,
There are, however, some comparatively re-
coit cases ! which have left the burden of
procf upon the plaintifT,

Successive Injuries

The damages mav be convenlently sever-
able i poind of time. If two defendants, in-
dependenily operating the same plant, pol-
iute @ stream over successive periods, it is
clear that ench has caused separate damage,
firmited in time, and that neither has any re-
sponsibility for the Joss caused by the other.'®
The swme may be true where & workman’s
health is bapalred by the negligence of suc-
cessive emplovers,’® and of course whete suc-
cessive batteries or other personal injuries
ave infticted upon the plaintiff.)”
" It is important to note that there are situa-
tions in which the earlier wrongdoer will be
hianle for the entire damage, while the later
one will not. If an automoblie negligently

dviven by defendant A strikes the plaintiff,
fractures his shull, and leaves him helpless
B Phitlips Petrolewn {o, v. Hardee, 5 Cir.1552, 180

Foxd w00 qym ativh of irsigation waters); Einve-

Enn v Ryl loalty o, 1930, 35 Calld 409, 39, 218
Pad L €El.‘:i!r avatick of injurica from Bre becnnse of
famin:' 1w provide exit doorsy; “City_of Oakland v.
Pyeific Oss & ¥ine, o 1941 a7 Cak Appid #,
113 P g2 fmumslﬁ dawage to books from de-
iay in shut'mg off stomn): De Coiscy v Puu,x
Corp., 10, 92 Tl ,,p..iiwfﬁf F5 P33 818 Tag-
gramtzm ot *n1 rirs from exploding bottle due to
deterioracion of sﬂmpuuﬂdffhcmomal In:f@o V.
Tudustrial Aot Toints, 1948, 29 Cal2d ':'B lT2 Pﬁd
-115 cm‘kpcnm{lon wilh mulﬂp!-- insur«

ance carTiery).

o Maddux v, Dunaldson, 1081, 362 Mich 425, 108
Now2a 83; Murphy v. Taxicabs of Louisville, Ky,
1955, M 8.W.2t 305; Copley v, Putter, 3049, 83
CalApp.2a 438, 207 P2l BIG, Huud v. Grim, 1961,
S5 Tows 1266, 110 NWAT 321 of. Wise v. Carter,
FiaApp 1060, 119 Sc.2d 40.




on the highway, where shorily zfforusrd a
second automebils, neglizently driven by de-
fendant B, runs over him and b“f':ﬁr{ﬂ Bz
A will be Hable for both irguries, R
the plaintiff’ was lofl §:; the hivinwny, it weas
reasonably to be anticipated thal a socond
car would run him dows® Bul defendont I3
shotild be Babie only {or tha bt‘-:wlﬁt:i.‘.i e
he had no purt in cansing the IroHdured
and could not foreses or avoud 108 On the
same basis, an original wv ap e
liable for the additions! domngos il

SEHOC

iyl
\.ll‘

;b

the neglignnt treatmort of his &
physician* while the g i fo

liable for the priginal frjuspy

Potentiad Daninge

Chief Justine Peasice of
in an exiremely intorost
out that there :
parently indivisi

e s
ih)

tioned upon ihe b
from one canse, whi rof
the loss inflicted ?:;; CASe
which prompted the = ing
on the high bearu of = Bz

balance and staried iy
eertain death o sopons
He came in copioc with £ .
and was electroceter.  The neipient
an accomplisked faol befoss thee e
neglipence caused any Daem el ad
court allowed domiges only for such
as his progpects for §ife and healt
worth when the dofendsnt killed him.

i,

fne

in

In the same menner, it bas heon hcld 1hat
an existing disease ® or o prior ace :J:-;t o
which reduces the plainiiils e expec fmai""
will limit aceordingly ihe valtic of hiy Jifo
an action for wrongful death. Then what s
the value of a burnisg house which ihe de-
fepdant prevenis a fire engine from extin-
guishing,2® or one in the path of o conilazras
tion ‘which he dntmr-’.‘” Whal damage

gas the plaintif suffered when the defendant
blocks the passage of his barge into a canal
in which passage was already blocked by a
iandsiide® 24

Vialue is sn estimate of worth at the time
and place of the wreng., It is obvious that
if such factors as these are to be considered
as reduelng value, they must be in operation
when the doefondant causes harm, and so im-
mirsnt thal reazsonable men would take them
inta acesunt.?® There is a clear distinction
heiween z man who is standing in the path
of an avulanche when the defendant shoots
krim, 2nd one whe is about to embark on a
sramshiip doomed later to steilce an fceberg
el 2ink . The life of the lalter has value at
the time, as any ingurance company would
arree, widie that of the former has none.
2o o fovest fire o mile away may affect the
market vadue of 4 buflding, while one a hun-
drced miles mway wiil not, although it may
afterwards desivoy it
f casibility ot suach appertion-
maent s (?{‘-Iu’_ﬂt"’le{'l it is equally possible
vrere both cousaes are culpable®  If A shoots
B oend kills him instantly, two minutes after
: E:-.a:,u; -kr@*';'li*:i;s*'en:d to him: a slow poison for
whieh fhere is ne known antidote, it can
ok suid dhat his life had little value when
x kiMed nira, But In such & case A has de-

-,

of dhip redress against C. Because A
s Kilied B, € Lhas not caused his death, and
so has not becoms Hable, as he was other-
wise cecfain to de. There was not only po-
toentiai damage, but a poteotial causz of ac-
tion in compensation for it, which A has de-
stroyed., 1t is therefore proper to hold A
linbla for the full value of B's life, in con-
trast to the case where B has poisoned him-
salif by mistske. Such guestions, however,
apparently have not been considered by any
court.

prved the piaintidf, not only of the life, but.
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T The I'Tm?p.., v, Itromfil
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M. Slogey v. Dilworth, J5Re, %% ~oo
451: Wright v. Caooper, 300
Tows of Sharon v, Analbuoes Reelosr
Vi 336, 123 A, 12, “-ﬂt)ﬂ-d'“"l v,
Yalley Yer, Co, 1515, 240 §oahs T80 L # 10m

3. Hillman v, Newington,

¥ Thorpe v, Bromfity, 18770
Sudier v, firoal Weoztorn
£83.

3. Lambton v, 3eltfsh, (18047 7 O 1800

A

of the paradox is that the sfandard of rea-
sanable eonduct applicable to each defendant

ia governed by the surrounding circumstane-

es, inctading the activities of the other de-
foridanta, Pollition of a siveam to even a
shgnl extent becomes umreasonable when
siva s pottution by others makes the condi-
tinn of the stream approach the danger point.
The single act itself becomes wrongful be-
catse of what others are doing.3

Wherse, 1§ in the usual case, such Hability
must be based on negligence or intent rather
thzir any ullra-hezardous activity, it would
seer: that there can be no tortious conduct
urless Lhe individual knows, or is at least
nectiment in failing to discover, that his con-
duct may concur with that of others to cause
damape®™  4nd Hability need not necessarily
B cntire, fos there is no reason why damages
raay net be apportioned here, to the same ex-
tant 8 i any othoer case

B Tip acts of the olher company must be teken
o arcount bocguse it may e that the one ¢om-
pany vuaght nel o be doing what it was when the
other company was Joing what 5t 4" Sadier v.
fireat Woestern B Co., (1805 2 Q13 688, Accerd;
‘#.‘md;.'v.:r v, ':i-!ehamter, IRBL, 57 Md. 1, Hiillwan v,

AT T *-‘. GRE411, Lawton v, Mevrick,
110, &Y oon 417, 428, 96 A. O8G, 00 of, Weid-
man 8k fiyeing [.r.L v. Fast Jersey Water Co, N.T,
S 1815, 91 AL RBK. .

H has besn 2aid, bowever, that to 12 Hable the defend-
gxi must e “pontributed scbstantisily” rather
chan intipitezimaliy —a #lesr appiication of the sub-
standigl {actor test of euusatloe, See Puke of Bue
eleach v, Towan, IB98 & Sess,Cas., Macph,, 214,

1\""0 {“‘q! JI nited States v. Luce,



