# 63.20 8/26/69

Memorandum $9-88

Subject: Study 63.20 - Evidence (Res Ipsa Loguitur)

The tentative recammendation that includes the tentatively recommendad
section dealing with res ips2 loguitur {Section 646) was distributed to you
with Memorandum 69-99. For the portion discussing res ipsa, see pages 1-3,
8-12.

Attached to this memorandum are the exhibits containing the comments

received on this tentative recommendation. Also attached are the pertinent

portions of Witkin's California Evidence {24 ed.} and of the 1967 California

Jury Instructions-.givil (BAJY). However, before discussing the substance

of the tentative recommendation, the staff wishes to propose a few technical

corrections:

Technical corrections

{n page 2, the second paragraph should read:

Under the Evidence Code, it seems clear that the doctrine of res
ipsa loguitur is actually a presumption, feor its effect as stated in
the Sherwin Williams case is precisely the effect of a presumpticn
under the Evidence Code when there has been no evidence introduced to
overcome the presumed fact. See EVIDENCE CODE §§ 600, 604, 606, and
the Comments thereto. See also WITKIN, CALIFPORNIA EVIDENCE § 264
(24 =d. 1966) ("The problem of characterization is now solved by the
Evidence Code, under which the judicislly created doctrine must be
deemed a presumption.”), The Evidence Code, however, does not state
specifically whether res ipsa loquitur is a presumption affecting
the burden of prcof or a presumption affecting the burden of producing
evidence.

On page 2, the first portion of the last paragraph should read:

The doctrine of res ipsa loguitur, therefore, should be classi-
fied as & presumption affecting the burden of producing evidence in
order to eliminate any uncertainties concerning the manner in which it
functions under the Evidence Copde. It is likely thet this classifica-
tion will codify existing law.™ Such a classification will alsc .

1 Witkin states that "our prior cases make it clear that [res ipsa
loguitur] belongs in the class of presumptions which merely affect
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the burden of producing evidence." WITKIN, CALIFORNIA EVIDENCE
§ 264 (2d ed. 1966). McBaine takes the view that whethér res
ipsa loquitur “must be regarded as a presumption affecting the
burden of preducing evidence or a presumption affecting the bur-
den of proof cannot be determined with certainty until the courts
rule on the matter or the Legislature enacts clarifying legisla-
tion." McBAINE, CALIFORNIA EVIDENCE MANUAL § 1245 (24 ed., 1967
Supp.). The Committee on Standard Jury Instructions has classi-
fied res ipsa loguitur as a presumption affecting the burden of
producing evidence. See 2 BAJI, 1967 Supp. at 42 et seq., Com-
ments to BAJT 206.

Finally, the staff suggests that the first paragraph con page 3 be
deleted.

On page 11, in the third line of the paragraph entitled, "Basic
facts established as matter of law; evidence introduced to rebut presump-
tion," the phrase "sufficient to sustain a finding" should be added after

the word "evidence."

The general reaction

The Commission's recommended provision is basically a compromise
position between the position advocated by the California Trial Lawyers
Association (presumption is one affecting the burden of proof) and that
advocated for medical malpractice cases by the California Medical Associa-
tion (whi-ch would substantially limit presumption in medical malpractice
cases). The basic question is whether the presumption should be one
affecting the burden of producing evidence or one affecting the burden of
proof. The CTLA (Exhibit V) and Judge Richards (Exhibit II) argue that
the presumption should be one affecting the burdsn of proof. On the
other hand, Witkin states that "our prior cases make it clear that [res
ipsa loguitur} belongs in the class of presumptions which merely affect
the burden of producing evidence." The Ccmittee on Standard Jury Instruc-

tions has classified res'ipsa loquitur as a presumption affecting the
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burden of vreducing evidence. As Judge Richards notes, classifying res
ipsa as a presumption affecting the burden of proof would run “counter to
the Restatement and to Dean Prosser.” Thus, the Commission's tentative
recommendation would have codified what appears to be existing law. The
existing law is not entirely clear, however. For example, McBaine, in his

California Evidence Manual, takes the view that whether res ipsa loguitur

"must be regarded as a presumption affecting the burden of producing evi-
dence or a presumption affecting the burden of proof cannot be determined
with certainty until the courts rule on the matter or the Legisleture
enacts clarifying legislation." There is a general recognition of the
need to clarify the law in this area. The California Medical Association
states:
We believe that it is in the public interest to identify and stabilize
the role of res ipsa loguitur in the judgment process. I the rules
of the game are known and established in advance, one can adjust and
abide by them. When the rules are in flux and frequently determined -
after the fact, conditions are intolerable.
Judge Richards points out that the members of the Committee on Standard
Jury Instructions are in disagreement as to the proper rules to be applied
to res ipsa. He states that, unless the metter is made clear, it will
"necessitate years of litigation to determine the extent of defendant's
burden to counteract the inference of negligence if drawn" in view of the
classification of the presumption as a Section 603 presumption.
The policy considerations as to how res ipsa should be classified
are stated in the various materials attached to this memorandum. Qur
~wiginal effort was to codify what we believed was existing law. Obvion=lrr.

neither the California Trial Lawyefs Association nor the California Medic=l

Association will be conpletely satisfied with our effort. HNevertheless,



our effort would provide some certainty in this important area of the law,
and we believe thalt the Commission should not change its prior decision to
make res ipsa a presumption affecting the burden of producing evidence.

See the last page of Exhibit II for 2 draft of a statute section making

res ipsa a presumption affecting the burden of proof.

Specific ccmments

Phrasing of statute. Both Judze Richards {Exhibit I) and the California

Prial Lawyers Association (Exhibit V} are concerned that the second sen-
tence of the prcoposed statute section is unclear. In addition, the staff
ig of the view that the 1967 BAJI jury instruction dealing with the burden
placed on the defendant is unclsar, and the BAJI instruction was drafted
with our proposed section in mind., Accordingly, in the interest of clarity,
we suggest that the following be substituted for the second sentence of
Section 646 on page 8B:

If the defendant introduces evidence which would support a finding
that he was not negligent, the court may and upon request shell in-
struct the jury in substance that the jury may draw an inference
that the defendant was negligent if the facts that give rise to the
presumption are established bhut that, in order to hold the defendant
liable, the jury must find that the probative force of the inference
of negligence arising from the establishment of the facts that give
rise to the presumption, either alone or with such other evidence, if
any, as favors it, exceeds the probative force of the contrary evi-
dence and, therefore, that it is more probable than not that the
defendant was negligent.

An alternative phrasing of the same concept is set ocut below:

If the defendant introduces evidence which would support a finding

that he was not negligent, the court may, and upon request shall, in-
struct the jury that it may draw the inference that the defendant was
negligent if the facts that give rise to the presumption are established.
In such a case, the jury shall also be instructed in substance that

it should find the defendant negligent only if, after weighing the cir-
cumstantial evidence of negligenee together with all of the other evi-
dence in the case, it believes that it is more probable than not that
the defendant was negligent.



The two slternatives are based in part on superseded BAJI 206-D (attached).
In connection with the phrasing of the concept, you should note BAJI 22
(1967 Revision):

22. Evidence may be either direct or circumstantial. It is
direct evidence if it proves a fact, without an inference, and which
in itself, if true, conclusively establishes that fact. It is cir-
cumstantial evidence if it proves & fact from which an inference of
the existence of another fact may be drawn.

An inference is a deduction of fact that may logically and reason-
ably be drawn from another fact or group of facts established by the
evidence.

The law makes no distinction between direct and circumstantisl
evidence as to the degree of proof reguired; each is accepted as a
reasonable method of proof and each is respected for such convincing
force as it may carry.

Also of interest in connection with the phrasing of the concept is BAJI 21
(1967 Revision):

2L, 1In this action, the plaintiff has the burden of establishing
by a preponhderance of the evidence all of the facts necessary to prove
the following issues:

1,
2.

3.

The defendant has the burden of establishing by a preponderance of
the evidence all of the facts necessary to prove the following issues:

(VAR I g

By a preponderance of the evidence is meant such evidence as,
when weighed with that opposed to it, has more convinecing force and
the greater probability of trath. In the event that the evidence
is evenly balanced so that you are unhable to say that the evidence
on either side of an issuve preponderates, then your finding upon that
issve must be against the party who had the burden of proving it.

In determining whether an issue has been proved by a preponderance
of the evidence, you should consider all of the svidence bearing upon
that issue regardless of who produced it.



Elemerts of res ipss loguitur. It should be noted that the proposed

statute is limited in .purpose. It merely classifies res ipsa as & pre-
sumption affecting the burden of producing evidence. It does not atiempt
to state the elements of the doctrine. Cf. Judge Richards' proposed
section in Exhibit IT. The staff believes that it was a wise decision

not to attempt to state the various elements of the doctrine in the statute.
Accordingly, the suggested possible revision of one element of the doctrine
in Exhibit ITT would be beyond the socpe of the recommendaticn as presently
drafted. If the Commission desires to atiempt to state the elements of

the doctrine in the statute, the staff believes that a comprehensive re-
search study would be needed. Although the elements can be stated in the
Camment, and we believe accurately stated, we would not want to codify

and freeze them in the law without a careful study. Hence, we suggest tﬁu*
the Cormission not attempt to solve the problem presented by Judge Horn

in Exhibit TII.

Senate Bill 351, The California Medicsl Asscociation has sent us a

copy of Senate Bill 351 (see Exhibit IV) and material in support of that

bill. The California Trial Lawyers Association has sent us material in
opposition to that bill., See Exhibit V. We suggest that you read the material
attached to this memorandum relating to Senate Bill 351. The staff sug-

gests that no revision be made in our proposed statute to incorporate any of
the substance of Senate Bill 351.

‘Interim hearings. The matter of res ipsa loquitur is of great concern to

the Legislature. The Senate Fact Finding Committee on Judiciary is holding an
interim hearing on res ipsa in medical malpractice caseg. I would like ic be
in a position to advise the interim committee as to the Commission's conclu-

sions on res ipsa loguitur.
Respectfully submitted,

John H. DeMcully
Executive Secretary




Yoo 69-88 EXHIBIT T

The Superior Court
Hi NORTH HILL STREET
OFFICE OF LOS ANGELES, CALITORNIA 20012 COURTHOUSE
COMMITTEE ON BAJI : ROOM 607-Cet
COMMITTEE DN CALJIC 6252414
JURGE PHILIF 3, RICHARDS (RETIRED) EXT. &-1721

COoOMMUILTANT

February 10, 1969

Mr, John H, De Moully

Executive Secretary

Callfornls Law Revision Commisslon
Fm 30, Crouthers Hall

Stanford, Calif. 94305

Dear Mr. De Moully:

_ Two years# ago, ln preparing the 1967 Pocket Part for BAJI,
1 had the pleasure of corresponding with Mr. Harvey, but now
that he is no longer with the Commlssion 1 am addressing this
letter to you.

The manuscript for the Fifth Edition of BAJI is in the
hands of the publisher and we expect to have the galley proof
SLor correction in about a month.

Included in the new edition are instructions on res ipsa
Jogqultur essentially the same as the enclosed coples of the
present Instructions 206~4, 206 and 206.1.

We have read with interest and concern your tentative recom-
mendation concerning res ipsa loqultur dated January 15, 1969.
In our 1967 Cumulative Supplement we assumed that res ipsa would
operate under the Evidence Code Section 604 as a presumption
affeecting the burden of producing evidence in accordance with
your tentative recommendation dated January 1, 1966 and revised
our instructlions accordingly. :

Assuming that ree ipsa 18 sc classified as a 604 presumption,
we recommend instructing under your four examples beginning on
page 6, as follows:

(1) Basic facts established as a matter of law; no
rebuttal evidence. Use BAJI 206.1 alone,

(2) Basic facts established as a matter of law; evidence
introduced to rebut presumption. Use BAJI 206 alone,

(3) Basic facts contested; mno rebuttal evidence. Use
BAJI 206-A, followed by 206.1, '

{4#) Basic facts contested; evidence introduced to rebut
presusption. Use BAJI 206-A, followed by 206.
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Mr. John H. De Moully
Californla Law Revision Commission 2/10/69

We agree that if there 1s evidence rebutting the presumption,
only an inference of negllgence may be drawn, such as stated in
the first paragraph of BAJI 206. This seems compatlble with
your Cormment on page 6 in Example 2, that: "In this situation
the court may instruct the Jury that 1t may infer from the
established facts that negligence on the part of defendant was
a proximate cause of the accldent.” In this example, 1t 1s
assumed that the baslc facta have been established as a matter
of law, as you say in Example 1: "(By the pleadings by stipula-
tion by pretrial order, ete.)” Hence, there may be little or
o evidence of the ¢lasslc conditions giving rlise to the doctrine
of res ipsa,

our great concern relates to the last sentence of Example 2,
on page 6, which reads: "TPhe instruction should make 1t clear,
however, that the Jury should draw the inference only if, after
welghing the clrcumstantial evidence of negligence, together with
all of the other evidence in the case, it belleves that it is

more likely than not that the accident was caused by the defendant's

negligance.”
Example 4 conciudes with a similar statement.

If the Comment referred to becomes the basis upon which an
inference may he drawn, BAJI 206 would have to be revised to read:

"From the happening of the accident involved in this
caBe, an inference may be drawn that a proximate cause
of the occurrence wag some negligent conduct on the
part of the defendant.

"However, you should not draw that inference unless
after welighing all of the evidence in the case, you
believe that it is more likely than not that the
occurrence was caused by defendant!s negligence."

or

"From the happening of the accldent in this case, you
may 1nfer that the defendant was negligent and that
his negligence was & proximate cause of the occurrence,
if you are convinced from gll of the evidence that it
is more likely than not that defendant's negligence was
a proximate cause of the cccurrence.”

In other words, as we interpret the Notes, we must inatruct
the jury that even though the elements glving rise to the doetrine
of res ipsa loquitur are established as a matfer of law, the jury
may infer the defendant's negligence only 1f they find that the
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Mr, John H. De Moully
California Yaw Revision Commission 2/10/69

evidence establishes that 1t is more likely than not that the
defendant weg negligent. Thig seems to us to mean that plaintiff
must establish defendant's negligence by a preponderance of

the evidence before the inference of the negligence may be

drawn, If 1t does, then res ipsa becomes completely emasculated
whenever the defendant offers any evidence rebutting his
negligence and the doctrine would cnly be operative when there
1a no evidence rebutting his negligence and the baslc facts
giving ripe to the doctrine are eatablished as a matter of law
or found by the Jury.

In Zentz v. Coca Cola Bottling Co., 39 Cal.2d 436, at 442,
the Supreme Court, quoting from LA Porte v. Houston, 33 Cal.2d 167,
said: "The applicability of the doctrine ol res ipsa logquitur
depends on whether it can be sald in the light of common exper-
lence that the accident was more likely than not the result of
[defendant’s] negligence." :

When the three conditions set forth in Inatruction 206-A
are stipulated or found from the evidence, the applicability of
the doctrine 18 established and 1t dees not require an additional
determlnation by the Jury that "1t 12 more likely than not that
the aceldent was caused by defendant‘s negligence." There does
not appear to be anything in the proposed Section 646 that re-
auires or Jjustifies the questioned Comment., As your Comment on
page 4 says: "If evidence 1s produced that would support a
finding that the defendant exercised due care, the presumptive
effect of the doctrine vanishes. However, the jury may still be
able to draw an inference cf negligence from the facts that gave
rige Yo the presumption.” :

The same paragraph concludes qulte properly that "The facts
giving rise toO the doctrine will support an inference of negligence
even after its presumptive effect has disappeared,”

Once the Jury belleves the facts essential to glve rise to
the doctrine they may draw the inference of negiigence because
the likelinood of defendant's negligence being the cause ia
bullt into the facts which are either established as a matter of
law or are found by the Jury in order for the doctrine to apply.

Incidentally, what 18 the purpose of the phrase "from such
evidence” in the next to last line of proposed Section 6467
It appears to me that it can only refer back to “evidence which
would support a finding that he was not negligent." The res ipsa
infecence of responsibility does not arise from the defendant'a
denial of negligence. It seems tc me that the questioned language
should be omitted.
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Mr, John i, De Moully
California Law Revision Commission 2/10/69

As page one of your tentative recommendations polnts out,
res ipsa 1s a problem which very frequently arises and we must
certainly want toc be as correct a3 posaible in our new edition--
which 1s my apology for the length of this letter--and I trust
that 1 have made our concern clear,

Very truly yours,

Philip H. Richards
Consultant

PHR/fv
Encl.



Ehe Superior Eourt

s NRTH Ll SYREE]

BFFICE OF LOE ANGELES, CALIFOAMIA SO012 COURTHOUSE

COMMITTEE ON BAJI RGOM 607-Ct
COMMITTEE OM CALZIC E25-3414

JUDGE PHILIF H, RICHARDS (RET!REQC EXT, E-t72)

CONSULTANWT

May 16, 1969

Mr. John H. DeMoully

Executive 3ecretary

Callfornia Law Revizion Commlssion
Sehool of Law

Stanford University

Stanford, California GU4I0NS

Dear Mr, DeMoully:

Since my letter of February 10, 1969, regarding your
proposed Evidence Code Section 6&6, which would establish

the doctirine of res ipsa loquitur as a presumption affecting
the burden of prcducing evidence, I have been lncreasingly
concerned that to establish the doctrine as a 6503 presumption
will not only emasculate the doctrine but would necessitate
years of litigation to determlne the extent of defendant's

burden to counteract the inference of negligence if drawn,

With thlis in mind, I make a bold suggestion that res
ipsa be made a 605 presunmption and enclose a proposed new
Evidence Code Sectlon 070 to that effect which is modeled
after Sectlcn 669.

If the so-called res ipsa condlitional facets are estab-
lished ag a matter of law, or, 1f contested.by a preponderance
of the evidence and there 18 no rebuttal evidence, res ipsa as
a 605 presumption would operate exactly the same as a 603
presunptlon. That 1s, 41f the basic facts are established as
a matter of law, "the court must simply instruct the jury that
it i3 required to find that the defendant was negligent”
{Tentative Recommendation, p. ©) or, if established on con-
tested basic facts, "the court should instruct the jury that,
if it finds that the basic facts have been established by a
preponderence of the evidence, then 1t must alsc find that
the defendant was negligent." ({Tentative Recommendation,

p. 7.}

Under the exlsting law, even if there 13 rebuttal
evidence, where "the facts glving rise tc the doctrine being
undisputed, the Jury was properly instructed that the infer-
ence of negilgence arose as a matter of law." {(Di Mare v.
Creaci, 58 Cal.2d 292, 300.) Where the baalc facis are
contested, "where the racts justify the res ipsa loquitur
inference the trier ¢of fact must draw 1t, thus requiring the
defense to go forward with rebuttal evidence." {(Greening v.
General Alr-Conditioning Corp., 233 Cal.App.2d 545, SSI.E
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Mr. John H. DeMoully -2 5/16/69

In other words, under existing law the inference of
negligence 1s drawn whenever the basle facts are undisputed
or, 1f contested, are established and the defendant 1s then
required to go forward to rebut the inference,

As a 505 presumption, the presumption of negligence
would arise where the baslc facts are established as a matter
of law or, 1f contested, by a preponderance of the evldence,

The only difference would be that under exlsting law
the defendant muat rebut an inference the effect of whilch is
"somewhat akin to that of a presumption' (Burr v. Sherwin
Willlams Co,, 42 Cal.2d 682, 688), while as a 605 presumption
the deffendant would have the "burden of preoof as to the non-
existence of the presumed fact." (Civil Code § 606) Az res
1psa 1s now construed, 1t seema to me that a shift from
rebutting the inference of neglilgence to establishing "the
nonexistence of the presumed fact” 1s more a matter of seman-
ties than of practicality. In Seffert v. Los Angeles Transit
Tines, 56 Cal.2d 498, 502, Justice Pefters saysd: "Read a% a
whole the instructions correctly state the law of California
that if the defendants zre to prevall they must rebut the res
ipsa loquitur inference with evidence of as convineing forege,"
And in D1 Mare v. Cresci, supra, at p. 300, Chief Justice
Gibson says, referring to the res ipsa loquitur inference of
negligence: "This, of ¢ourse, does not mean that there was
11abllity as a matter of law but only that defendant had the
burden of meeting or bhalancing the inference,"

There can be nc question but that under existing law the
defendant has a substantial burden to overcome the inference
of negligence by negllipence of at least equal if not greater
welght,

The only change 1n defendant's burden in establishing
res ipsa az a 605 presumption would be, instead of requiring
defendant to "dispel or equally balance the inference of
negligence" (Gerhardt v, Presno Medical Group, 217 Cal.App.2d
353, 360) or, as stated In DI Mare v. Cresci (supra), "the
inference ©uld be balanced by defendant by showing that if
she did, in fact, exerclse due ¢are or that the accident was
caused by factors which did not involive negligence,” the
defendant would be reguired to rebut the presumption of
negligence by a preponderance of evidence establiishing one
or more of the three ways in wnich the present inference is
rebutted,
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Mr. John H., TaMoully - 5/16/69

I can see very littie practical difference from the
atandpoint of a Jury between evidence of defendant's due
care or of a cause of the aceldent not attributable to
defendant's neglirence which i sufficlent to dispel or
offset the inference of neglipence on the one hand or a
simple preponderance of the evidence establishing a cause
of the accident not attributable to defendanit's negligence
or establishing defendant's exercise of due care on the
other hand,

If established as on 605 presumption, rees ipsa would
operate as follows:

1. Baslc facts eatablished a2 a matter of law;
no rebuttal evidence. Here the Jjury would be 1nstructed
tThat they musi find defendant negligent.

2. Baslc facts eatablizhed as a matter of law;
evidence introduced to rebut presumption. Here instruct the
Jury that they must Tind defendant negligent unless defendant
establishes by a preponderance of evidence a cause of the
accldent not attributable to hisz negligence or proof of care
that establishes the acclident was not due to his lack of
care or that the accident was due to zome cause other than
his neglipgence although the exact cause is unknown.

3. Baslic facts contested; no rebuttal evidence.
Here instruct the Jury tnat if they find the basic facts
they muat find the defendant negligent.

4., Bagic facts contested; evidence introduced to
rebut presumption, Fere fnstruct the Jury fhat {f they find
the basic facts they must find defendant negligent unless he
establishes by a preponderance cf thne evidence a cause of the
accident not attributable te his neglligence or proof of care
that establishes the accident was not due to his lack of care
or that the accident was due to Some cause other than his
negligence although the exact cause is unknown.

I realize that tinis sugpestion runs counter to the
Hestatement and to Dean Prosser, but I think we must also
realize that res ipsa has long since ceased to be merely a
device to get plaintiff by a nonsulit. In this connection it
is interesting toc note Justice Tobriner's observation nearly
ten years age in Che v, Kempler, 177 Cal.App.2d 342 at 348,
a melpractice case, where he Says:
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Mr. John Y. DeMoully ~if - 5/16/69

"Phe Ilncreasing use of res ipsa loguitur examplifies
the growing recognition of the course of the speclal
obligations which arise from particular relationships,
Prosgser . . . points ocut that 'where the particular
defendant 13 in a position of some gpeclal responal-
bility toward the plaintiff or the public'. . . the
doctrine is designed to protect the dependent party
from unexplained injury at the hands of one 1n whom
he has reposed trust. The device 'has been used by
the courts, consclously or otherwlse, as a dellberate
instrument of policy imposing a procedural disadvantage
upon the defendant which will reqgulre him to eatablish
his freedom from negliigence or to pay.'! . . . In an
integrated scclety where individuals become 1nevitably
dependernt upon others for the exerclise of due care,
where theae relationships are closely interwoven with
our daily 1lving, the requlrement for explanation 1s
not too great a hurden to impose upon those who wileld
the Instruments cof injury and whose due care 1s vital
to 1life ttselr.”

There 13 enciosed a form of juryv instruction predilcated
upon such a change and wnich followa the general pattern of
our negligence per se instruction, BAJI 149 (Evid. Code § 609
{Revised]).

Please understand that this supgestion 1s mine personally

and not that of the BAJY Committees, although some of the members
agree with me.

Cordially yours,

Fhilip H. Richards

PHR/fv

Fncl.
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PROPOSED INSTRUCTION
BAJT L.0O

RES IPSA LOQUITUR

On the issue of negligence, one of the questions for you to
decide in this case is whether the [accident] [injury] cccurred under
the following conditions:

(1) That it is the kind of {accident]iinjury] which ordinarily
doas not occur in the absence of scmecne's negligence;

{2) That it was caused by an agency or instrumentality in the
gxclusive control of the defendant [orisinally, and which was not
mishandled or otherwise changed after the defendant relinguished
control}; and

(3) That the [accident][injury] was not due to any voluntary
action or contribution on the part of the plaintiff which was the
responsible cause of the [accident]{injury].

If, and only if you find these conditions to exist, you will
find that a proximate cause of the [acecident][injury] was some negligent
conduct on the part of the defendant.

[However, you shall not find merely from the happening of the
[accident][injury] under the Fforegoing conditions that a proximate
cause of the occurrence was some negligent conduct on the part of the
defendant if he proves by a preponderance of the evidence:

(1) A definite cause for the [accident]{injury] not attributable
to any ngeligence on his part, or

(2) That he exercised such care that establishes that the [{accident]
[injury] did not happen because of his lack of care, or

(3) That the [accident][injury] was due to some cause other than

defendant's lack of care, although the exact cause may be unknown. ]
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PROPOSED

EVIDENCE CODE § 670

RES IPSA LOQUITUR

(a) The failure of & person to exercise due care is presumed if:

(1) There is a kind of sccident which ordinarily does not occur
in the absence of somecne's negligence;

(2) The accident was caused by an agency or instrumentality in
the exclusive control of said person [orginally, and which was not mis-
handled or otherwise chenged after said person relinguished controll;
and

(3) The accident was not‘due to any voluntsery action or contribution
on the part of the injured party which was the responsible cause of the
injury.

(b} The presumption may be rebutted by proof which establishes:

{1) A definite cause for the accident not attributable to any
negligence of said person, or

(2) Such care by said person that establishes that the accident did
not happen because of his lack of care, or

(3) That the accident was due to some cause other than eaid person's

lack of care, although the exect cause may be unknown.




Memo £9-88 EXHIRIT 1IX

CLayToNe W o HoRm duliss

Californis Law Hevislon Commlssion
L) 2 hO') 1 [oB 1 i L& W

stanford University
Stanford, Tailfornla, 9830

AT

S
A

Re: res lpsa loguitur

Tentiemean:

hank you [or L“liqg me the tenfatlve recommendabion
relating to evidence code - res 1psa loguitur., The matter
whicnn I reclte nas caused sowme confuslon in vhe duetprline itself
and posslibly shouwld be sonstdered by the commlission in arriving
at a final concliuslorn.

"1

1 Vistiea va., Presbyterlan Hompital
the court criticlued the lony eatahlliched co ion “that the
accident was not due Lo ary voluntary action or conirlbution
on the part of the plaintilf."  The FAJI Commit tec, becausas of
the Vistica case, revised BAJI 206-4 and I by caanging the
fourth paragraph in each Lnstrucilon to read:

E7 C.2d 465 (1967)
+

Third, tnat the acclideont {injury} was not duc

to any voluntary action or contributlion cn the
part of the UlaLnuiLf, whicelh was the regpornsible
cauze of nls Intury.’

Both the Visbtles declsion and the echianse In the BAJE
Instructlicn have been crliicized by Witkln,

I suggest that 1 may be ady Asat le to zive speclal
consideration to the "voluntary action” condltlon in drafting
new Evidence Code 646 in order to elimlnate or avold confusion

in instructling the jury on the doctrine.

Yours truly,

CWH/lod Ulayton w. Horn
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Memo £9-08 EXHIBIT IV

Carorsia MEDICAL ASSOCIATION

reb;uat} 26, 1969 -

Caleornla Law ReVLSLDR Ccmm1551on

School of Law-

‘Stanford Unlveréi;y _
-?alo'AIto; caliernia S

" Gentlemen: =

The California Médical A55001a£10n has been‘greatly con—
cerned with respect to problems in the field of medical

»malpractlce and professxonal liability insurance.. It has

and continues to study various facets of this most publicly
important area of the law. One of the objects of its

_studies has been the utilization by our caurts of the

doctrine of res lpsa loquxtur.

Last year the assQC1atxan ¥etained pavid S Rubsamen,

M.D., LL.B., to research the development and current status
of res ipsa quULtur and to submit recommendations for
improvement. Dr.  Rubsamen is the author of legal articles
on the subject of res ipsa loqultur and has been a student
of the doctrlne for some years. _

He has submltted a report to the assoc1atlon, a summary

of which is enclosed herewith.. On the foundation of his

report, a bill has béen- drafted’ for introduction in the

California Legislature and a copy of it is also enclosed
herewith. It has been. introduced by Senator Lewis F. Sherman,

Oakland {and its Ne. is SB 351). We are transmlttlng the
summary and bill to you hecause we are aware of your interest
in this subject. :

We also commend to your attentlon the recent. tentatlve

. recommendations of the Lalifornia Law Revision Commission

relating to res ipsa loguitur (Publication # 63, dated




California Law Revision Commission
Page 2 :
February 26, 19635 L

January 15, 1969). We espec1ally point out that the ap-~

proach recommended by the California Law Revision Commission

in identifying res lpsa_lcqultur as a rebuttable presumption
affecting the burden of producing evidence is included in ———
our legislative proposal.

—

We would welcome any comments and suggestlons that you

may wish to offer. We believe it is in the public interest
to identify and stabilize the role of res ipsa loguitur

- in the judgment process, If the rules of the game are
known and established in advance, one can adjust and :
abide by them. When the rules are in flux and freguently
determined after the fact, conditicns are intolerable.

Finally, we are acutely conscous that the entire body
politic is affected in the establishment of public policies
relating to medical professional liability. We seek an
equitable balance. -

Sinderely yours,
Malcolm C. Todd, M D.
President -

MCT/abr,a
. Enclosures - 2




SENATE BILL No. 351

" Introduccd by Senator Sherinaﬁ _ - -

Februmy 19, 1969

REFERRED -TO COMMITTER ON JUDICIARY

AR rm! to add Scelion 608 to {he Bvidence Cadc, reLm:iag 1o
exddence. :

The people of the State of Califortis do enact as follows:

S&‘Guow 1. Bection 608 in added tothe Evidenece Code, to -
‘ren
608, The ﬂppln :muu of the doctrine Jnown a5 ““res ipsa.
toguithr™ blﬂ}' crentos a rebuttable pr esuruplion which aflcets
the-burden of produding evidence, Ties ipsa Joguitur shall be
applicd only to those acedental injurics which inore probably
than wot constitile civeninstantial evidence of  nepligénce.
Whaere there is 2 calentted risk of peeidental injury, the rar-
ity of aceidenis shall not amstitute & ground ur reason foe
- 10 application of res ipsa lﬂqmtur In enses of rarve aceident or
11 injury, asspeiated with a ewleulated risk of oecurrence, and
.12 with ﬂu, addition ‘of speeific proof of nepligence, res ipsa Yo
' 713 quitur ghall not be applied and the nlnn‘tablc pw&,umptlon us
14 provided for by this scetion, shall not apply. .

@ 00 nT 5 Qs G5 B bd

LEGISLATIVE COUNSEL'S DIGEST -

S 321, us inlroduced, Sherioan \Ju{l Evidﬁucc; ios apsa Joglitar,

Adds Sce. G0S, Yvid.C. " S

Provides that the .1]1]3111.;;!1(:11 of the deetrine of “‘res ipsa loguitor ™
ereates a rebuttable presumption which affeets the burden of producing
evidence, -as- diglinguished from a rebutislle presumption affecting
the burden of proof. 8peeifies that this doctrine shall apply only to
nccidents of & iype which morfe probably. than nol eonstitnte eircum-
stantial evidenes of ndplicumiee, and makes provision for its inapplica-
tion. : .

Yote— MﬂJm’it}r, Appr:}pi mtwn——-No Sen. Win.—No; W, &-M-—-No :

0




ASPELTE OF LITIGATION

r

Davis 5. Buosanicn, M, LB,
102 EL Charimo Hiosc
Brrrcley, CALIFOINIA DF 0o

TELLE DD £%a - PO 04

January 24, 1969

.« .. AN ANALYSIS OF RES IPSA LOQUIWUR IN CALIFORNIA . . . ... i
MEDICAL MALPRACTICE LAW® :
INTRODUCTICN : '
_Scmetlmes doctars iﬁjure putients. iq the inju}y probably-ﬂué to
- medical negligence, or is it one of those incvitable untoward Lo
Cyesults, arising frow an inherent risk of the medieal procedure? = ¢

Phis is the gquestion. As a rule the patient can't answer it, - It
- commonly has been assumed that the doctor and his celleagues won't.. 1

So california courts have undertaken to speculate on the dectox’s 7
possible diability where the natuwre of the injury makes his dereXic~

~tion send 1J?ely. This is the policy basis for res 1gua loquxtuL. '
- Clearly, it is a doctrine of Cl}LUMdenLWdl evidence SN

_*Only the 1ntr0auctlon, qnmmary and a 1cg3u3atlvc propowfl are i

included in this report. A detailed analysis will be @wilable.. ~
in about six weeks. L : : : L

b - . ] B 3 - N LI V . L. " - Kl L
“in wedical malpractice cases res ipsa loguitur hes been the Jjudiclal -

ower to the medical community's “conspirvacy of silence™. "The -
it-gressive expansion of res ipsa Joguitur seems, in'major part, an

_wression of . the court's conviction that physicians have not yet
cvakened to their civie duly to testify for plaintiffs in mal-’.
practice actions. . Evidence on this isspe is an 1mportan; fcature
of my analysis, and this is found in Appendix A. This demonstrates
through a reyiew of 100 recent' malpractiec trials, that thls'b0n~
spiracy” no longer exists. ' | '

210 Meyer vs. McNutt Hospital; 173 cal. 156, 159 pac. 436 {1916),

Justicc Melvin justified application of res ipsa loguitur with the
observation, "Negligence like almogt‘ﬂnw other fact may be estab-
lished by circumstantial évideraz. " In Ybharra vs., Spangard, 2% Cal,
24 486, 154 P ?d 687 {19 4} Lhicf stLlCP G1bsan IELCT to res
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- Intelligent judicial application of res ipsa logquitur requires logi-

.cal pnswers to two quesitions:; TFirst, whalt sort of mealcal injury

“’really is circumstantial evidence of negligence??® | Second, once rés

ipsa logquitur applies, how complele an explanation should be required
: ~ Y : - . - .o
of the defendant?™ : ' ' Co
' ' : L
|

ra

cipsa. loguitur as & "sinple, understandalle xule of circwastantial

evidence, with.a scund background of cosmonsense and hunan oXper-
ienco...." In ¥Yowler vs. Sealon, 61 Cal.2d;, 68, 394 P.2d 697

- (1964), Justice Peters says, with reference to res. ipsa, "0Of tour"‘.
ncgllgcnre and: eonnecting the ‘defendant with it, like' oLher faﬂ{b,--i
can’ be ' proved by circunmstantial evidence.” In Prosser; Torfs, ~— "

~Section 42 at 201 (2nd edition J955), “"One typu of o:rcumutantlal
~evidence,...is that which is gamcn the nome fes Jpqd loguitur. In
~diks 1nceptlon Lbe principle was. nothing more Lhdn a reasonable coh—
'¢lu.19n,:from the gircumstances of an unusual dccaden{ that itvwas

- .prohably. the defendant's fault.”  In Shcaxman and Reﬂflcld on Megli-

?QHCO_(Revised1edition 1941}, Section 56 at 150, res ipsa loguitur

is characterized as ‘a Mcomaonsensc d99103ud3 of the prubatlmc value

of circumstantial evidence. "

sRes.ipsa loquitur ‘is defined by three elements: One, the injury . =
. must be one. which common ?ﬁom}cdge-jndicatehrdoev not ordinarily. ..
occur absent  nealigepbce. . ¥n medicnl malpractice. cases this con-
clusion is bascd either on anwlﬁdfo common te laymon or expert
testinony nag_mstanlish that the covclusion is common knowledge
aniong experts, Two, the plaintiff must not coviribubte to his own
klﬁ;ury.__Ordlnafiij, this requirement is not of -goncern’ in medical:
~cases becausé the patient. is wsually passive.  Three, the defen:-
ddnt mast be in exclusive control ef the instrumentalilties likely

to have:caused the injury.. This element is not taken literally;. '~
it is enough that the ecircumstances of the acc1denh?indicatv that
the defendant mjght be revpmﬁalble for any n&gllgenco connected

with it.

_ _ . _ T,
an injury constitutes circdumstzntisl cvidence of negligonce where
there is no calculated risk that the particular injury can occur

absent negligence. When rés dpva loguitur’is limited to such’
accidents; it is obvious that some rebuttal should be roguired of
the defendant, His responsc, "I don't know whal happened,® will
be inadeguate. R ' ‘
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.mihc Court's response to the first guestien has been to broaden, pro-

gre581ve]y,the scope of app310a1¢on of res ipsa. The answer to theé
‘Fecond guestion is unclear, bul problems of evidentiany wc1ght R
1argely dlsappear once the doctrine is accurately applied, L
My analyvir of judicial miuappjicafion of xes ipsa loquitur focuses:
,on, pmeclae legal problcms-. Its irrational dppllcaL10n to rare aéci~i
. @ents, the doctrine’ s application to fact situations whexe there is
.only dirvet evidence of negligence {and neither a rare accident nor
“circumstantial evidence is involved) and ftndl}y, the burden of . '

mlie xplanation which res ipsa- loguitur imPn ses on the defendant, The

social implications of the progressive expansion of res Jp&a arce not
consldpred here, and ycL thv zntanclb]c qudntlty is, v1tal}y 1mp0rtant
I = than one Supremc court jupfzco, in recont caccu, hdu felt that -

g JpBa loqultur is now approaching a principle of strict lldblllty,.'

h

& 1?“d5t in the field of rare surgical accidents. So the doctrine

L‘J D iikely Lo.trgp the phyamc an whose patient is involved in ‘an vn-

-

cuxd event which fits a certain facfnul scheme, the breadth of
wh;ch s vast buL no{ yet delimjted.: Thig increased risk of llaﬂll—
'1Hg cannot fﬁl] to have th1 ~effect: When doctors make decisions in
those ared‘ of medical, practice which are particularly su~cept3n1c
to malpractice liability, their judgment will b¢ coleored by legal
considerations. Thus, faclors wliich weigh in making medical de-
cisions will no longey be- solcly medical .ones.” A legal considération
that has nothing to do with the patient's welfare will go into the
Jbalance. A rule of law that Lds thig patently adverse social effect
“must be modified. ' o

" SUMMARY :

JPrior tgo the.“npdeLn" application. cf re 1psa Ioguztvr, the- californi

Supreme Court treatcd it-as a dmctrnno oi Clrcuuutaﬂilﬁl ‘evidence, ”A

variety. of, mrdaca] injuries, which could nol be ex veused by referchU to-
. some caleulated: risk, were acceplted as circunstantial evidence of negli-

) gence. Phoese 1nvolved such accidents us a burn .on the leg and & para-

lyzed arm fol30w1ng apdomindl surgery, foreign bodics left in the abdoae:
after surgeyy and the knocklng out of a tooth 1nc1dent_to tonsillectony.

Thcn, parallel with the increas e in malpractice 1itigati0n it became
clear that rare accldentg, and especially those incident to surgery,
have been an increasing source of concern to the Supreme Court, Does
rarity alone (assuming there is a calculated risk of the accider i)
justify application of res ipsa? In other ‘words, Jdocu the fact of




- yarity constitue circumstantial cvidence of neligenece? _Beginning - -
in 1950 with Cavero vs. Franklin Gen, Benevolent Soc'y,” the Courxt has
- equlvocated abpout accepting the rarity of an accident as the sole bagis
_ for application of res ipsa loguitur. In sowme decisions the Court ex-
 presses the conviction that rare accidents just shouldn't happen, un-
less someonc hagw been careleus., - In othexr decisions the inevitability -
(i.e. the'calculated rigk} of meny rare accidents is recognized.

TIne fhc past fou” ycar= the Supreme Court arrived at an acconiod ation
cbetween ranc accidents and caloulated risks., These cases reflect the

-fol]owang'reﬁﬂcning- Granted that a rarc acridont,-which is *within ¢

~the risk" of the medical erLiaure' ig no basis for the application
i:r;-of res dpsa loquitur, what if there is some direct cvidence which
. iomight be aecepted by the jury as indicative of negligence?  In that .

sE: "ease; -thisievidence of negligence incercuses Lhr tikelihood that thgw_iiz
© v rare accideht was negligently causced, and €0 rxes ipsa is applicable & .
Ciio onca "cohditional® basis. That .is, the doctrine will apply if Lhc -"]75

1 juxy accepts Lhr CVLdCﬁce of sub;iaqdard muQqu] conduct,
. L - -

“Frofila legalfﬁtandpoin thﬁrnlaru two fallacies in this expansion of 7
o Pes ipsa:  Pirst, res ipsi loguitur has as its point of reference somé
¢ specifig--injury.. The addition of a particular fect of negligence to

~Trthat injury does not make the injury, dtself, circumstantial evidence
. of ncgligonce.~=Sec0nﬁ' direct evidence of nggligonce has nothing to-
. do with res ipsa loguitur, Wherze an injury iz circumstantial evidence
- of negligence, the addition of direct evidence of negligence does not
-rule oult the doglrine’s ayﬁl;catlon. However, if the anuzy itself is.

. evidence of negligence will establish the plaintlif's prima Faciae
case, this direct evidence dnes not make Lthe application of res ipsa

- rational. ‘ R

- - ——— e

36 Cdl 2a 301 ??3 P ad 4 i1 {JQ)U)

ﬁThnTe must be a rarc surgicul accident ”omhwhore in california
almoct daily. | Freguently Lhe'physjtiap hqu no better exgl anation
for it than the putient. %o say that rarc aeccidents scldom happen
is only a truism,. and where there is 2 calewlated risk of such an
accident theve is no basis for assuvming thal negligence io likely.

not clrcuwstanitlial evidence ol negligence, witile the addition of direeu
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- - fail to establish a convincing argument for negligence. But. co

F

I

_From a practical standpoint, the concept of conditional res ipsa. - -+
. will assure app]ication of res ipsa loguitur to many rare medical o
-ageidents. | Providing the attorncy digs hard enough to find it, any - °-
complex medlcal case (especially one involving surgery) is 1chly
to yvield some evidence which m1ghu e 1nLerpretod by a lay jury as
, & substandard act, o1 omission, Such-evidence, taken alone, might: - -,

bined with an instruction on the supposed significence of this evi-
dcnco in combination with a rare accident {and. IDCGgBl 2ing Lhe ."_i'”~
burden of. explanation placed on the defepdun X the plalnllf“ﬂ case
,mlght bgcome very persuasive.  Minority opinions on the reconl ‘cons’
ditionual res ipsda cast¢s have argued that thi*'apglicatiqn of -l 7l
~doclrine approabhes,impo ition of abs oluLe lzub1]3t; e T T T

:ﬁ there is-any doubt that thefcalifornia Supremo court has- ¢ cparted

Sfrom. any limitation on res ipsa logquitur as a doctrine of cz:rumstin-'ﬁT
Lla] evidence At is removed by two recenL decisions. - These cafcs,
- both 1nvolv1ng suicide of psychiatric patients wh11o houpltﬁllre& RS

* -
+ re--

_involved neither wnexplained accidents nor Cllcum‘LdDLlaI GVdence-*bw-
- of nﬂgligence., Instead, the plaintiffs’' prina faciue cases were ‘
nade oul by abundant dircct evidence. These OpJHJOH& orxer no clear
Justlf;cgt¢on for the ﬁOLLKlnC'P dpp]1CdL10p R Le L dt

The ﬁcfenddnt s burden of EXLﬂ1palJon once res ip“ﬁ applles ‘pre-—
sents ho dlfflculty if ‘the doctrine's applicatlon is rational. "In - = °°
the context of medical malpractice cases, it is just to require an - 7
.explanntlon of the defendant when an dnjury odewrs wh1ch is nob with=
in Lhe risk of the mwd1ﬁd7 p?ﬁﬁﬂdurp : R

In non»medical C‘.-zm'rcs'_,'als‘_‘-‘o‘1 thelapplication of res Jl sa loguitur has
become distorted. In Fowler vs, Seaton?'wc find a similar departure
Erom a llmltut¢0ﬂ of thn (OCLIJD& to c1rgum°t wtial cv1dnnce ~,fu,.u'qt'
- The attached legis Aative proHo,a] *eeks-a.rationalization‘of res o ..

Cipsa. Joqultur by rcutorJnJ st rolc7as a dOCtriﬁo?ofjcircums?antial R
evidence. ' N - '

? .. ) . -« .
61 Cal.2d 68); 394 p.2d 097 (1964) e ;
_ . o T ey ..,cﬁj?‘
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Memo 69-83 EXHIBIT V

'
1
EH

CALIFRNIA TRIAL LAWYERS ASSOCTIATION
Mhrch 26, 1969

John H. De Moully, Exccutive ferretary
Crlifornin Low Revision Commi~nion
School of Livw

“tanford, Californir 924305

Re: ‘Tentntive Recommendation relsting to
Lvidence Code Number § - Res Ipea Loqguitur

Dear Mr. BDe Moully:

The following comments are cubmitted on behalf of the
California Trial Lawycrs hasocintion.

Wo disagree with the propounﬁ.Scction 646 of the
Evidence Code .in the following regpects:

1. Ve do not nqgree that the judicial dockrine
of ron ipe> locuitur rhould be A pre"ﬁmption affect-
ing thce burden of pfoducinq evidence under Seckions
603 ~nd 601 of the RBvidence Code. We belicve it
rhould he ~ proerumption affecting the hurden of proof
under Scctions 605 and 606 of the Evidence Corle and
the new section rhould ro provide, or, in the alter-
ﬁnt{vn, thi- shoﬁlﬂ T Teét to julicinl determination,
or legisiative détﬂrﬁinﬁtion in & subukrntive conteoxt

nnd not in the form of » procodural or cvidentinl

'prop0ﬁnl.

2. WC.bélieve that the second rentence of
broposed Section 616 iﬁ miﬁlehdinq And pmpblTuous.

- 1. Ve discrrece with certain of Ehe-e"plnnatory
comment::,
¢ shall discu - the Foregoing __I:_]_'l seriabim.

a. Whether ren "ipsn loraibur ~hould be

a_QfC?umptioﬁ ¢lfeckting the burden of produc-—

ing cvidence or A precunpbion affecting the

burden ol proof.

Section 603, Evidence Code defines @ presumption affa t-

ing the burden of producing evidence av one cctnbliched to

implement "no ﬁublic policy other than to facilitate the delter-—
# / 0 rip o
| C( At el

T - .

e

- e,




mination of the particulor action in which the presunption is
applied.”™ on the other hand, presumptioﬁs affecting the burden
of proof are those estazblished to implement some public policy
other than‘to frcilitate the determination of the particular
action. Section 605, Evidence Code.,

Ve bolieve that the res ipsa'loquitur doctrine involven
spoecial vituntions which , in most cdﬂeﬁ,_affect the contirce
substantive couse of actioﬁ of an injured party who is without
menans of Xnowing the coute of hin injury. It «<cems clear ko un
thaot this doctrine differn qreatiy from the prerent ~trtutorily

clasrified fection 603 presumptions, or the type of precumption

contemplated in Section 603, The present Section 603 prerump-

‘tions denl largely with facilitation of specific itemn of proof

in conncotion with élumentnry evidence problem: common to col-
lection or commercial matters (e.7g., Evidence Code Scections 631
through 637). Presenlk Scction 603 presumptionn nlro include such
presumptions an the followineg: onﬁ.exerciminq acte of ownerchip
over property io the owner (Scctioﬂ 638), o judgment correctly
determines the righte of the parties (Scction 639), o writineg is
truly dotcd (Section 640}, a letﬁer mailed has been reccived
(Secction 641}, A person under A duty t6 conwey property did so
{(Section 612), authentiEity of ancicnt documents (Section 643)
and correctners of certain books and rtports of case (Sections
f44-645). 1In nli instancern, Lhcn, Cection 603 presumptions deal
solcly wiph facilitating some specific item of proof. In almost
all instances, if the fcction 607 presumpbion dropped cut of the
case, the party woulﬁ Le able to prove the matter in some other
fashton, or, oveh i he were not able Lo prove the matter, he
might prevail, since these presumptiont: do not embrace the enhirc
::ul;:'.t'.;an: lve: emrurse of ackion.

The consequences, effect and importanée of res ipsa

locuitur is in sharp contrast to the ewisting Section GO3

-2-
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presumptions. In most instances, the doctrine is indispensable

to the cause of action of the party asserting it. Unlike the

Section 603 presumptioﬁé, res ipsa amounts to a doctrine involv-
ingy substaniive rightﬁ. Priov Lo Lov offechive aobke o the Uvi-
Code, the doétrine did not shift the burden of pfoof, but never-
theless was given special welqht since it was accorded the cstatus
of evidence. Sce, e.g., BARJI 206, 206-B (1th ed), as these
instructions existed prior to the effective date of Lhe Evidence
pde, |
See alro:
Di_Mare v. Crenci, 543 Cal. (2d) 292, 23 Cal.

Rptr. 772 (approving above noted BrJX
instruction)

Seffert v. Lo Pngeles Transit Lines, 56 Cal. (26)
493, 15 Cal. Rptr. 161, 163 {(approving ins-
Lruction that the res ip~sa loguitur inference
"ins A form of evidencc.")

© pruzanich v. Crilcy, 19 Cal. (2d) h39, 122 p. (2d)
e 53, 56 _ .

L 2Ales v. Ryan, 8 Cal. (2d} 82, 64 p. (2d} 409, 417
« {"... the infercence of nejligence which is
created by the rule res ipsa loguitur is in.
itselfrevidence which may not Le disregarded
by the ipry“).

5t. Clair v, Mchlister, 216 cal. 95, 13 p. (24)
924, 926

Gerhard v. Fresno Medical Group, 217 C. ™. (24}
353, 31 Cal. Rptr. 633, &€38

{The introductory commeﬁt of the Law Revicion Commi=szion H

[at p. 2] indicates doubt as to whether res ipsa was evidence
prior to the_%vidcncc Code. As.wc interpret tho foreﬁoinq author-
ities, we do nolt helieve any question ewists but that reqs ipsao
was‘évidénce and was accorded thabt status becauﬁe of the special
importance of Lthe doctrine{

N vle think it plain that the res ipsn rule ﬂbes not deal
merely with facllitotion of prool, bhul al-o cwhrnces cubstantive
riqhtg and cxpresses a social - and hence "public"-policy, ag

Lhat phrase io uged in Sections 603 andd 6045 of the Rvidence Code,

Thus, while the Committee on Standrrd Jury Instructions,

-3 -
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Civil h&s classified res ipsa #s a Section 603 presumption,
pending clarification Ly the judicial decision or legislation
{Sec 2 BrJI, 1967 Supp. pp. 42, et seq, comments to BAJI 206),
said Coﬁmittec recognizes that the reason for the principles
is "the huméne and merciful function of enablingy a plaintiff
to have his 'day'in'court' in circumnsltances which, otherwise,
would deny him that opportunity.” 2 BLJT 623 (Main Volume).
S5aid committec plco stated that zaid dockrine "has come now to
hove a spirit and purpese ‘kindred Lo that of a policy of
equity . . . the doctrine is one ©of the best examﬁles in our
jurisprudencé of kiﬁdly understanding, humaneness, resourceful-
ness, adaptability and an enlighteoned viewpoint." 2 BrJY 626 (
Main Volume) . -

The comments of the Courts alse estalilish that the
res ipsa doclrine involves "some"® public policy other than
facilitation of proof.

In Yonrra v, Sponagard, 25 Cal. 24 483G, 154 p. 24 687,

the Supreme Court noted that “the ‘particulsnr force and justice
of the rule . . . consists ,of the circum:tances that the chief
evidence of the true cause, whether culpoable or innocent iz . .

innccescible to the injured person . . ." (154 p. 24 at p. 689).

—y

The Court further stated that the doctrine is necessary “to avold

‘JIOS4 injustice.“ {154 p. {2d) at p..6H91.

In Ales v. Rvan, supra, A cal. (2d) 82, 64, p. (2d)
409, the Supreme Court. stated that the doctrine “wiil .« . . ive
to o helpless unconﬁclous prLient an ascurance of the laws
soiicited in his behalf." (64 p. 2d at p, 417). The Court
rejected the contention that defendnnt': ncts constituted neali-
qence poer se, steting, in effect, that it was unneéesgary to ro

hold because the doctrine of res'ipsn lodquitur affordr "an ade-
gquate and reasonable remedy in thig class of cases.” (64 p. 2d

At op. A20) .
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. ing the losses occasioned by ... accidents to the parties hest

"presumptlion is evidence" rule -- res ipsa is now to be weakencd

“ug
PR,

Sec also:

Fowler wv. Seaton, 61 cal. (2d) 681, 39 cal.,
Rptr. 823, AA4-9735.

The inexorable intertwining of social policy and

substantivé rights with the doctrine of res ipsa loquitur is

cogently illustrated in such cases as Clark v. Gibkons, 66 Cal.
2d 399, 58 Cal. Rptr, 125. 1In that case, Mr. Justice Tobriner,
in his concurring opinion, noted that the doctrine of res ipsa

loquitur was utilizéd "{i) in pursuing the laudable goal of shift-

able to protect against them through insurance." (528 Cal. Rptr.

at p. 135).

Chief Justice Traynor in his concurring and dissenting
opinion feared that expansian of the doctrine "places too great
a burden on the medicenl profession and may result in an undesir-
able limifation on the use of procedures involving inherent
riéks of injury even wﬁen due care is used." (58 cal. Rptr. at
P. 142). The ﬁajority opiniocn app;oved the use of the doctrinec
in that gare. The effect of the doétrine on social policy -- -
the issue of shifting 109525 ond the issue of the besk rule for
improving the auality of medical care -- can thurs be reen to

have an important bearing on the scope and weitht of the doctrine.

We have notéd'that the BAJI Committee has accorded
the doctrine Section 603 treatment, alEhoﬁqh the comments of the

Committee support Section 605 trecatment. We believe that |

Section 603 treatment was accorded bechuse the doctrine has never

becn held te shift the burden of proof. However, as noted above,

the doctrine bhas always been accorded special weirht, since the
presumption or inference has been treated as evidence. The ¥

isgue 1s whether —- becaurne of the repudinktion of the l

by placing it in the cateqgory of the simple proof items currently

embraced within Section 603 or strengthened by classification as

-5
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a Section KROS5 presumption. If the Commission does not see
fit to recommend strenqgtheniny the doctrine by according it
Section 605 trecatment, we submit that neither should it
recommend weakening the doctrine. Such weakening would have

-

substantive ecffects on important social policy and should be ac-

corded a full scale review either by the Courts or the Legislature.

The proposal here —- c¢asting the c¢hange as a procedural or evi-

dentiary problem -- docs not mention, sift or explore the

‘questions of nccident prevention, risk spreading, promotion

of safety ond the like which will be affected by any change in

the doctrine. =~

b. The second tsentence of proposed

Secltion is misleading and ambidquou:s.,

The sccond scntence of proposed Scection 646 makes

_it mandatory that, on recuest, the court instruéet tﬁe jury as

to any "inference" it may draw from "such evidence,” meaning
evidence introduced hy the party aq?innt whom the presumption
operates. We fail to sce where any’"inferénce" is involved with
respect to the party against whom the presumption operates.

That is the party with superior knowledqge of the facts, who

should be able to produce direct evidence. If such party pro-

duces circumstantial evidence requiriny the drawing of inferences,

- such inferences should not be entitled to any special weight

merely because they are in rebuttal to a res ipsa showing --

ét best, they should be accorded the same treatment they would
be conceded in any other type of casc. It does not secm to us
that the explanntory comment clears up this issue.

The second sentence of Scction 646 is also, in our
opinion, objectionable because it appears to create some ambi-
quity as to whether an inference may always be Zrawn from the
facts giving rise to the res ipsa presumption. We submit that
the inference must be drawn where facts that give rise to the

presumption exl:sit and the sentence should so state.

-G
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c. With respect to the evplanatory comment

‘Since we disagree with the cateqgorizing of res ipsa
as a Section 603 presumption for the reasons outlined under "1"
above, we take exception to most of the comment. We will,

i?i however, address ourselves to the comment on the suumption
arquendo that res ipsa should be classified as a Scection 603
presumnption.

L _ Our basic disagreement goes to the statements on

i "p. 6 and p. 7 that deal with the situation where evidence is

introduced to rebut the presumption of res ipsa logquitur.

" Therein, it is stated that the court must instruct the jury

(:_ that it may infer from the established facts that negligence on

the part of the defendanl wvas a proximate cause of the accident.

It is then stated:

_ "Phe instruction should moke it ¢lear,

‘however, that the jury should draw the inference

only if, after weidgqhing the circumstantial

evicdence of neqliqgence torjethor with all of the

othor ovidence in kthe enoe, ik believes that

it is more likely than not that the accident

war caused by the rlefendant's negliqgence.”

rnd, ok page 7, it is s;ﬁtcd:

"The jury rhould draw the inference,

however, only if it believes after woighinng

all of the evidence that it is more likely

than not Lhat the defendant was neglingent

an<d the accident actually resulted [rom hi:

sneqgligence.” .

Ae we see it, Lhe eFfect of these proposed instructions
(:‘ - would be Lo emazculote the doctrine of res ipsma loquitur in any
case where the party against whom the doctrine operates introducer
reputtal covidenoe,

We submibt that if the bagic facks thalb give rite to
the presumption anre establiched, it is mendatory that the jury
draw the inference of neqgligence,.  ‘The quoted cowmments wake it
merely optional for the jury to draw the inference. This, in
effect, demolishes the doctrinc and reduces Lt to a rule of

circumstantinl evidence with no more weight than any other type

-
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of circumstantial evidence. Under the existing law, we believe
that if the facts giviny rise to the inference are establirched,
the inference must Le drawn as a matter of law and it is then
incumbent on defendant "o mect or balance it by the specific proof
outlined in the present BEATYI 206.

fhus, the present . J1 706 {1967) Revinion) instruction
assumes that the res ipsa Jdoctrine will be a Section 603
presumption. That instruction feads as follows:

"From the hoappening of tﬁe accident involved

in this chse, an inference may be drawnm that a
_ __proximhte cauce of the occurrence wan some nergli-

qont conduck on the part of the dcfendant.”

"If you draw such inference of defendant's
neqliqence, then, unless there ic contrary evidence
sufficient to meet or balance it, you will find in
accordance with the inference.”

"In order to meet or balnnce such an inference
of neqli-gence, the evidence mant show ecither (1) a

wem— e —ee——gdefinite cnuse - forthe mecident not-attrikutable Co s

to any neqliqgence of defendant, or (2) such care

-~ .= —..-by defendant that leads you ko conclude that the
accident did nolb happen Lechuse of defendant's lack
of care but wau duc to some other cause, although
the exact chuse wmay be unknown. If there is such
mulficient contrary evidencos you shall not find
merely from the happoening oF the necident thalk a
proximate chusc .of the occurrence was some neqgli-
rfjent conauct on the part of the defendomnt.”

(Emphasis supplied)

- ‘Even this instruction is objectionable,-in our wviow,
since we believe the inference must be drawn and the contrary
evidence weighed against it. However, iE does, we believe,
clearly set forth the_manner in which .the law should be applied-
and docs not, és do the Commission's comments above quoted,

emphasize that the jury's powér to draw the infcrence has no

weight other than as ordinary circum:tantinl evidance.

Respectfully submitted,

_a- .
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The following constitutes the comments of the
Californin PTrinl Lawycrs PMssocistion Leqislative Conmittee
: +
’ on Senale Bill No.. 351 and the memorandum of Dr. David o,
; Rub<pmen of the Colifornin Medicnl Morocintion.
, Vith recpeet Lo Senalte B3i1) No. 3651:
- ; 1) rThe firrt seqtence of Secnote Bill Wo. 351
: clarsifles res ipsa loyuitur asc "only" &reatinq o rebuttable
| precumption » fFecting the burden of producing cvidence. Ve
- nre opposed to that elassificortion. Ye believe thet -'rer-: iprn
(:, lonmuitur shonld be clﬁﬂrifiéd a8 prqfumphion Affecting the
¥ imyien of prool, aq defined in Cections 605 ~nd 606G of tho
Gyidence Coder, Preocoumplbions ~Tfecking the dwrden of produeineg
cvidence ave breoumptions ertablizhed to implomcnt "no nublic
policy citheoer thon bo f~eilibtobe the c1r:t‘;r_-rm'i nntion of the
# particular ~ction in which the prozgmpgion iz appliced.”
feckion K073, Bvidencoe Code, | Prt._-::!,lmpl;1.511:". 0 clnrsificd by the
Bvidence Code oL the ;n.'(-;--r:e,nt: l:i_m(-_ inciude the followvinqg:

a)  Prorumntiond Ao ling largely with the foci-
litation of ~paocific itkewms oErproof in connmclion
with e].emhnl;n;ry acvidener problews common to collection
or commcroinl matlters, cuch oo thot money deliveroed Ly
one Lo another is precumed to haye heon dne Lo the

C o
Astther (Mvidonee Codde Seckion 621), #n ohligotion
_ ] r".r}li\;rsrr_rd‘up to the dehtor o mrresuncd bo have Yoon
7' l paicd (Eyidence Code “cction £733), payment of vorlior
renl: or incksallient: i proouned from o roceipt For
!
{ 1iker renk or inst-llnent:  (Byidence Code Cection 6736) .
e ;~-'l"r': it Cocles Deelione G733, 63, 605, &,
) The precumption thrt one crevceicing nctre of
: E)'.~;11r-1:--]|‘i_5: overy propoviy o the owvmes {Coction 630
{
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¢} The presumption that a writing is truly
dated_[séction 640) .
d) The presumption of a2uthenticity of ancient
documents {Section 643).
. e) The presumption that certain books and
reporks of cﬁses arce corrcct {Scctions 644-645) .
Sec also: FEvidence Code, Secbion 639, 642,
We believe that the res ipsa loouitur doctrine is on
a much higher level than the present statutorily classified |
Seétion 603 presumptibns affecting the burden of producing
cevidence, Prior to the passage of the Evidence Code that doc-

trine was given special weiqght, since the doctrine was accorded

the status of evidence (Sec, e.q., DiMare v. Cresci, 58 Cal. 2d

292, 23 cal. Rptr. 772, Seffert v. Los Angeles Transit Lincs, 56

Cal. 2<d 498, 15 Cal. Rphry. 161, 163, les ve Ryan, B3 -CAl. 24 172

64 p. 20 409, 417). The Evidence Code abolished Lhe concept that

a precumption is cvidence. Sce, e.q., Evidence Code Scction

600{n) . But it has becen left open as to whether res ipsa loguitur

‘rhould now bhe A presumption affecting the burden of produéinq
ovidence or a presumption affecting the burden of proof.

We believe that the res ipsa doctrine comes within
those classes of presumptions that are established to implement
some public policy otﬁer than to facilitate the determination of
the particular action, as defined in EVideﬁce Code Section 605.
The doctfinc "has come now kLo have a apirit ana purponn Kindred
to that of a policy of cquity.” 2 BRJI €26 (Main Volume).

| We belleve Lhat in our present complox, indgstrial
society the goals of risk ﬁpreadinq and promoﬁion of zafety’
reauire that the doctrine of res ipsa be streoensthenced and cer-

toinly not thnt it should be weakencd. (Ve are currently pre-

paring a more detailed review of our position for the Law Revision

Ccommiasion, which is studying the question currently. We shall
he happy to forward same upon completion).
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Foir theqe ressons, we objeclh Lo the Fivct —entoner

of proposed Section 605 of the Beidence Codo.

.

2} with roonectk to the lont bwo fenboneer of pro-

pored fection 607, »n o met oubk in Senate Bill No. 351: 3

= oapplied to wedics )l mw=liprockice oreee (Fnd it
“hould be noked that the sechion io nobt limited to ruch e

,

it would virtunlly olwolich the yeo i.hs‘:n lTocwitur Jockrine. TG
ls difficult to conceive of - mcdiCﬁl groceﬂurc of any imnorkrnce
vhere "a orleulnted rick of nccidentﬁl injury” i not prerent.
Corbainly, it i the Lype of medicnl procedure whoere nuch arleu-
Inked rick oFirrciﬂcntal injury is precent which is 1lilely to

crure Lthe mot horm to innocont porticnbks. Snd the rovity of

~recidents: in the ~hrence of neglijence in ikrell ig on indi-

cation Lhat malproctice hoo occurred, ~n® hav caured the injury.

Tr the Qoctrine i nobt Lo »pply bto rore fecidenks, vorbalnly ik
ko

will not apply whoere Ehe aceident is nol rare, and thon it ~oceme

Lo us thek bthe Jdocbrine bBocomes virbus1ly or-bLinch.

« . B
The last senkhencee of preopoced Dection 6070 ~dds the

clement thot oven whore (];) there is a rrro accident, (2) ~ovoci-

Aled with o enlenlnted rick of oceurronce, Arce the plaink Lff i-

~

abhle to rhow rowme ~pocific proot of neqgliqence, the doctrine <hall

not ~pply. Thic apponrs to recuire that the dJoctrine will never

he ~pplied even where the patient could rhow nerjligence ~long

with the clements of re: ipsa loruitur,
The trotus would thus, Ly virtw:-lly repoesling the

res ipon loguitur doctrine, to 211 intents and purpoce. abolich |

medicsl malpiractice scliont in almoct 11 eraea, T wontld anply

only to ¢nres of minor trortmont where no of Leulated rich of he-

cidental ifnjury ir peeceont. 7o the Suprome Courk caicl in Yoary

v Dpoancand, 25 Call 23 A7, 151 po 2 6727, Lhoe doctrine - :
‘ o i
neeesoory "o avoldl qronsn infusbiecs® (191 o 20 oL . 629)

vie belicve thobt Aross injushice would rooult from the rule oot

.-,3— ’ I !
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‘he refers, we believe that the case originally setting forth the

forth in Sepate Bill No. 351.

With respect to Dr. Rubsamen's letter:

Essentially, as we understand it, the doctor is Qf
theropinion that the rarity of an accident should not permit E
the use of the res ipsa rule, even when combinced with some
evidence of neqliqencé {See, e.g., pp. 4 and 5 of the Doctor's
letter). We dq not bqlievc that any such qeneral rule should

be made, for the recasons discussed albove.

While Dr. Rubsamen does not cite the cases to which

rules of which the Doctor complains is Quintal v. Laurel Grove

Hospital, 62 Cal. 2d 154, 41 cal. Rptr. 577, decided in 1964,
In that case, Reginald Quintal, a & year old child, entered the

hospital for a minor opecration to correct an inward deviation

of his ecyes., During the courne of adminintration of the anesn- %

thetic, cordince arrest occurred and, althoudh pfninfiff wWa 34

resuncitnted, as o result of brain damage occurring during the

period that the boy's heart had stopped, the Loy became a

spastic quadripleqic, hlind nndlmute. r?
The jury found for plaiqtiff in the =sum of 5400,000, 7

A reasonable sum under tho circumstance:, *
It was shown that the day befo}e the operation, the

hoy was apprchensive and‘aqitated;'and had an elevated temper-— - g

ature. Some of the hospital recq?ds're&ardinq the hoy's temper .

ature just before the operation had been altered,. Aftér the

alteration, these records reflected o normitl temperature at

that time. bDuring the operation, the boy's heart sitopped heabing

and the surgeon performingg the operating did not feel qualified

to open the Loy's chest and massage his beart. The surgoon
left to get help, and fortunately found a surdeon vho was able
Lo do Lhe heart mansage and thuas cove Lhe boy's life.  Bub, as

noted, because of the period of time that had elapsed, the boy

suffered the injurien described above.
Plaintiff was apparently unable to secure an ezpert‘

- =
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wi:ss exhibited by the boy, ?}g danger siqgnals when o Jeneral

witness and had to call the Aefendant doctors re witnesrtes, and

to rely on the doctrine of rea ipra loquitur., ’
The Supreme Court noted thrt crrdisc arrest is a

"known and cilculnted risk in the giviny of ~ qenrrn)l ~pnesthetic.”

41 Cal. Rpgr. At p. 580. It e~an e cruned by neqgligence or by

unknown nnd hidden idiosyncrncies of the body. The eract caune

in the crse of Reqinsld® (mintal wa unknown. #
‘However, apprehension ond rising temperature, rsuch -u ]

anﬁﬂthetic iz to he aﬂminiﬂtefed. The opceration wnhs nok an

cmerioncy sur&ery, but an elective one. 11 C€hl. Rptr. ot p. 571,
The cuoted lanqurge »ppears to szet forth the rules to

which Dr. Rubr-omen objects gnd ~t whicﬁ fien~te Bill No. 351 irn

oimed,

ITn the guintnl orae, in Addition to the uncompensal:le
nd indeseriboble henckhrenk nnd torture thst the hoylrnd his
nrrenks will updergo the rent of thcir liver, thoy were alro

. . :
Frced with nnormou; future evpoentes in the eare and Ereatment of ﬁ
the boy. Yol the Courtr were cvbLromely colicitoun of the riqghts

of the e fendrnt: doctors. ‘The verdict was not permittoed to obhmld,

. new trinl hoad been ordered by the trinl court »nd thot order

wias o [firmed by the Supréme Court. The cnse wis given ceriour
ancd pninqtnkihq rttenﬁion. The justices woere oplik, but it wee %
ngreed by 5 justices thoat in view of the danqger from chrdine
~rrest rnd in view of the inability of the surqgeon in charqae

to purform.thu opun hoeart surqgery, somwe other doctor should

have ﬁecn iﬁmudintely avnilﬁblc—go per form the open heort surgoery
on the Loy, in bthe cvent of just cuch A wishap -0 did.oeour.

We trusb thab an » result of thiﬂ cnﬁc—w-VMiih we unrlerasbtondt harn
heen oribicized nﬂve+oly Ty thﬁ medicnl profercion-- ~uch &

procedure s now ctandard.  To this ertent it reems clear that

"leqgal conniderrtions" rorrectly and aptly color mecical judijimente

-5
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The Supreme Court said::

[5.5] The hcls of the prcr.cnt case pro-

wnt a clear sitnation where the coudi-

thna) doctrine of res ipsa applies. 11 the
pry finds certain facts, which they are
cutitled to find from the cvidence, then the
&clrine applics. Here we have an injury
which is wery rare. It is an injury that
el pesult from nepligence, or could re-
pilt without neglipence.

genee? That is the question. - The plain-
uffs, out of the manths of defembants and
their witnesses, proved that the injury could
oecur as A result of negligence. There is
s evidence it the injury coulil weenr
withoul nepligence.  In such cirvwnstancey
the jury should be instructed that if they
fuul certain facts to be true they should ap-
ply the inference involved in res ipsa. Tere
we have an injury that is a Luown risk and
sarcly occurs,  We have the instrumentality
aml the procedures involved complctely in
the control of defendant doctors. We have
tic boy under an anesthetic. Certainly the
facis called for an cxplanation. The de-
fendants explained what they Jid and tes-
tifed that this was due care.  Dut there was
testimony that 90 per cent of the deaths re-

mlting from eardiac arrest occurred by

reasen of faulty intubation. - There was
testimony that would justify the jury in in-
ferring that if the operation had been per-
formed within three minutes of the heart

soppagre brain damnge would not have re-

slied, We Liave the evidence that tesnpera-
tre and apprehension increase the risk,
\'kc have the evidence of the erasures on the

lcmpcralurc chart. Undcr these circutn-

=

Is it more probalile -
. than not that it was the result of negh-

" cnused  the

. e e,
stances the jury could find thit it is more .

proluable than not that e injury was the
result of neplipence. That is the Leat,

As stated in Fowler v. Seaton, 61 A.C.
740, 746, 39 Cal.Rptr. 881, 884, 394 P.2d (97,
701:

"It is our opinion that the jury could find

" that the doctrine of res ipsa loquitur applics

uidler the facts here involved. Generally,
that docteine applies *wliere the accident is
of such a nature that it can be said, in the
light of past experience, that it probally was
the result of ncglipence by samncone and that
the defendant is probably the person who is
responsible  (Siverson v, Weber, 57 Cal.2d
831, 3G, 22 Cal.Rpar. 337, 372 P.2d 97 ac-
cord Faulk v. Suberanes, 56 Cal.2d 466, 470,
14 Cal.Rptr, 545, 363 P.2d 593; Zentz v,
Coca Cola Bottling Co., 39 Cal. 2!] 136, 446,
297 P2d341) » + -

*One of the frequently quoted statements
of the applicable rules is to be found in the
opinion of Chief Justice Frle in Scott v,
London & 5t. Kautherine Dacks Co. {18465) 3
H. & C. 596, quoted in Prosser on Torts
(20 ¢ 1955) cection 42, at page 201, ay fol-
lows: “Uhere must be reasunable evidence
of neglipence;  but where the thing is
shown (o be under the management of the
defendant or his servants, and the accident
is such a3 in the erdinary course of things

does not happen if those who have the min--

agement use proper care, it afTords reason-
able evidence, in the absence of explanation
by the defendants, that the accudcnt arosc
from want of care.’ .

"0f course, negligence and connecting
defendant with it, like other facts, can be
proved by circumstantial evidence. There
does not have to be an eyewitness, nor need
there be direct evidence of defendant’s cun-
diet, There is o absolule requircinent that
the plaidiff expluin houw the accident hap-
penacd. Ies ipsa may apply where the cause
of the Injury is a miystery, if there is a rea-
sonalde anid logical inference that defendant
was neglipent, and that such neglijgence
injury. (Prosser on Torts,
gapra, at o 2043* S
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It is true that in Siverson v. Weler, 57
Cal2d 83, 836, 22 Cal.iptr, 337, 3722 I 2d
97, the court aflirmed a nonauit in favor of o
. surgeon where the medical experts all tes-

tificd that they could not detcrmine the
- eause of the fistula there involved, and that
fistulas do occur although due care iy uscd,
There is similar testimony here, The court
in Siverson, supra, listed the usual causcs
of such injury and then stated {p. 838, 22
Cal.Rptr, p. 330, 372 ¥2d p. 99) :

“There is nothing to indicate that if the
. fistula was caused by any of the factors list-
ed ahove or any combination of them the
injury sustained by plaintiff was a result of
nepligence.”” And again at page 839, 22 Cal.
Rptr. at page 339, 372 .24 at page 99; "“No
medical witness testificd that in the zare
casen where fistulas ocour they are more
probably than not the resnlt of nepligence.”
The court empliasized that the fact a par-
ticular injury ia a rare nccurrence does not
in itself prove that the injury was probably
crused by negliprenee.,

Each casc, of conurse, must be determined
on its own facts. Ilere the facts arc some-
what similar to those in Davis v. Mcorial
IHoapital, 58 Cal.2i 815, 20 Cal.Rptr, 633,
376 P.2d 561, There a rectal abscess oc-
curred nfter an enema, There was medical
evidence that 90 per cent of all such ab-
pcesses result from bacterial infection, that
A mucous micinbrane normally prevents such
infection, and that in the medical expert’s
opinion the inscrtion of the encma tuhe
causcd the break. There was other expert
testimony that the abscess was not so caused
and probably resulted from olher canses.
Alter referring to the rule stated in Siver-
son v. Weber, supra, 57 Cal.Zl 834, 835, 22
Cal.lptr. 337, 372 I.2d 97, above quated, the
court in Davis stated (58 Cal. 2 p. 817, 2L

' CalRptr, p. 634, 376 1%2d p. 562) 0 “Where

! . the evidence i3 conflicting or subject - to
) ' Qifferent inferences a3 to a fnct neccysary
\ to the applicability of the doclrine, for ex-
’ _ample, na to whether an accident elaimed by
the ﬁlnfntif{ happencd or whether an injury,
waa catacd by the conduct of the fdefendant
rather than by the acts of soicone_ else, the

sl ¢ e

question of fact muat Le left I'.o‘ the Jury un, -

der proper instructions. [ Citations.]™ The
court held that res ipsa instructions on s
conditional basis should have been given.
The evidence in the present case, Althenghy
not as Strong as in Davis, iy neveethelrn

- guflicient to warrant conditional instruciioa

ont res ipsa. D, Cullen did testify thu
per cent of the deaths ooourring in paticn
under anesthesia from tardiac arrests wezr
due to improper management of the irwar.
There was also testimony that exposute of
an improperly premedicated  patient 1

anesthesia not infrequently precipitales -

sponses witich endanger the life of -
patient; that agitation and apprehension of
the patient: are danger signaly; that the
temperature of the patient is imparta, and
noemally, in an elective operating, ane
thesia should not be given for 72 hours alie
thie teinperature becomes normal; and that
friling to keep the tissues ardequately oxy-
penated iy the forerunner of many ames
thetic complications, All of these, oliviunn
1y, could involve neglipence, It wag far the
jury to say whether it was more prulale
than not that any of them did. Thus, mthe
new trial, the jury should be instructe]
“this doctrine. -
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-~ has not qgone into detail concerning ~itusfion: vihiich el cn-
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and thit such considerations patently have a salutary social
effect, contrary to Dr. Rubsamen's statement- at p. 3 of his letter.
To reverse there principles would, in our judgment,
promote a l~ck of safety. It would encouras-te doctors to attempt
procedurcs'that they »re not ~ble to handle, just as occurred in
the Quihtnl chse,
we are unable to comment further on Dr. Rubnamen's

opinion that laqgal rules have affected medical safety, « ince he

toblich that fact. IFf and when such caser do occur, we Lbelieve
they should be ctudied cnrefﬁlly. Howewver, we do not Lelicve
that our courts will fasten lisbility on the medical profernsion

Ly reanion of medicrl decision néde ~ulely for medical roeooons,

ae euqggerted by Dr. Ruborren o6 oprge 3 of his lettor.
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~ 1. INTRODUCTION

,},: '~ The rationale supporting the application of the doctrine
of res ipsa loquitur in the field of medical malpractice is
persuasive Medical matters are inherently complex. Often the

plaintiff is unconscious when the injury occurs. ! Consequently,

" the plaintiff frequently- lacks knowledge of what happened, whereas
the defendant, who was originally in control of the potential

-

causes of the'accident, possesses elther a superior knowledge/g{

what haooened‘or the best opportunity to obtain 1¢.2 Moreover, a
special relatioﬁeﬁip exists between .2 physician and his patient ‘
whereby the_former undertakes.a special responsibility for the rzé
safety of the latter.3 These factors, when combined with the tendeocy;:
_ofiph}siciane to refuse to testify against one another,‘present a _
stroog argunment for allowing the plaintiff greater latitude in ﬁ
his trial presentation. This view has been increasingly reflected
in the recent declsions of the California Supreme Court, 4 and it

is this trend which the proposed Section 608 of the Evidence Code is
deslgned to curb. | | ' |

1 See Binder, "Res Ipsa Loquitur In Medical Malpractice,"'l7
Clev.-Mar, L. Rev. 218, 219 (1968) ,

2 See Comment, "Medical Malpractice---Res Ipsa Loquitur and Informed
~ Consent In Anesthesia Cases,” 16 De Paul L. Rev 432, 438 (1967)

3 See Prosser, "Res Ipsa Loquitur In California,” 37 Cal L. Rev.
183, 223 (1949) .

" 4 See Clark v. Gibbons, 66 Cal.2d 399, 58 Cal. Rptr. 125 (1967);
Quintal v, Laurel Grove HOSD., 22 Cal. 2d 154, 41 Cal, Rptr.
577 (1964)




II. CONDITIONS OF RES IPSA LOQUITUR

~Res 1ipsa ioquitur is a doctrine of circumstantial evidence

Which'permits the jury to infer neglipgence from the mere occurrence

of thé accident itself when certaln conditions are met, First,

the accldent must be of a kind which ordinarily does ﬁot occuf in
the ébsehce of someone's negligence. Second, the accident must

;be éaused bjrén agency or Instrumentality within therexclusive coﬁ—
trol of the defendant;‘ Third, the acéident must not have been due
_to aﬁj voluntary action on the part of the plaintiff, Foﬁrth
_evidence as to theiﬂua explanation of the accident must be more

readily accessible to the defendant than to the plaintiff 6 Hovw -

'ever, this factor, although often mentioned by the courts, 1is not

an essential condition to the application of the doctrine.7 More -

over, since fhe third condition is seldom important in medical mal-
'practice cases, res iﬁsa loquitur, as a general ‘rule, applies
where the nature of the accident is such 'that it can be said,

in 1light of past expefience, that it probably was the result of

negligence by someone and that the defendant is probably the person

- who is responsible." "8

{1944)
- 6 See Binder, supra note 1, at 219

5 See Ybara v. Spangard, 25 Cal.2d 486, 489 154 P.24 687, 68%

7 See Prosser, supra note 3, at 222

8 ?%;ég)v. Memorial HOSpital 58 Cal. 2d 815, 817, 26 Cal.Rptr 633

I O P e e e e e i




- A, LAYING THE FOUNDATION
1. Llay Knowledge'

~ Traditionally the jury could only conclude whether such
probabilities existed on the basis of lay common knowledge.9 This
restriction limited the utilit& of the doctrine to cases where the
accident was clearly one which would not occur in the absence of
negligence and the responslbility of any other person than the
defendant was clearly excluded.lp Examples of such cases Included
injuries resulting from foreign objects béing left in a patient's
body after an operation or from removal of the wrong part of the
patient's body-11 On the other hand, the doctrine was ofdinarily
considered inapplicable where a mistaken diégnosis waé made,12
where a wrong method of treatment was chosen, or where the accldent

occurred in a substantial pexrcentage of cases in spite of all

- reasonable cautlon belng exercised.la‘ lHowever, the difficulty in

e e e e e e =

distinguishing between cases precluded a uniform application of
the doctrine. It was the court's reSponsibility to determine

initially whether the jury was capable of passing on the question

9 Engelking v. Carlson, 13 Cal2d 216, 221, 88 P.2d 695 698 (1939)
10 See Prosser, supra note 3, at 220
11 18 Hast. L. Rev. 691, 692 (1967)

12 %{9 £§iednan v, Diegel, 139 Cal.App. 2d 333, 293 P.24d 488
5

13 See Engelking v. Carlson,.13 Cal.2d 216, 88 P.2d 695 (1939)




(: of whether or not the probabilities of negligence existed on the
bésis of the facts., 1f so, the jury was instructed on the condi-
tions of res ipsa loquitur; if the court concluded the jury could
notlhandle the question, res 1lpsa loqultur instructions were ﬁot
given. This initial decision by the court was tantamount to a
determination of whether the accident todk place with or without
hegligence. It'fequirédlthe court not only to substitute its judg-
‘ment for that of lay common knowledge, but also to consider the
merits of plaintiff's claim.la'-

2. Expert Testimony
'Gradually the use of expert testimony from which the jury
could base its conclusion as to the prbbabilities of defendant's

C negligence was :':lccep'ced-l5 Although tt:is development greatly
expanded the scope of the doctrine, courts generally refuse to
give res ipsa loquitur instructions in a complex medical situation
béyond the ﬁnderstanding of lay commén knowledge unless the plain-
fiff produces some expert testimony to the effect that it'is common
knowledge among experts that the given injury would not occur

absent negligence.16 The rationale for this requirement is

14 .Ccmment, ”Neéligence-—Rés Ipsa Loquitur--Application To Mal-
practice Actions," 60 Mich. L. Rev. 1153, 1162 (1962}

15 Siverson v. Weber, 57 Cal.2d 834, 836, 372 P.2d 97 (1962)

16 Meler v. Rosgs§eneral Hosp., 69 A.C. 429, 437 71 Cal.Rptr.

.
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expressed In Tomel v. Henning, 67 Cal.2d 319, 322, 62 Cal.Rptr.
9, 11 (1967): |

. "Since the question whether, in the light of past
experience, the accldent was probably the result
of negligence is not a matter of common knowledge
among laymen, expert testimony is necessary to
determine whether a probability of negligence
appears from the happening of the accident. When
such test 1s relied upon to establish that
probabllity, it need not be in any particular language,

It need only afford reasonable support for an infer~
ence of negligence."

Moreover, "“the law has never held a physician or surgeon liable for
every untoward result which may occur in medical malpractice."l7

It demavnds only that

"a physicilan or surgeon have the degree of learning
and skill ordinarily possessed by practioners of the
medical profession in the same locality and that he
exe¥cilse ordinary care in applying such 1earning

and skill to the treatment of his patient..

Ordinarily, a doctor's failure to possess or exercise
the requilsite learning or skill can be established
only by the testimony of experts

When Faced with the "consplracy of 31lence among physicians, this
requirement can become a serious difficulty. To counteract this

obstacle, the plaintiff can call the defendant physician and make

him plaintlff's expert witness for purposes of this requirement.19

Furthermore, the requirement disappeers.if "during the performance

of surgical-or other skilled operations an ulterior act or ommission

17 Fngelking v. Carlson, 13 Cal.2d 216, 220, 88 P.2d 695 (1939)

18 Lawless v. Calaway, 24 Cal.2d 81, 86, 147 P.2d 604, 606 (1944)

19 Evid. Code, Section 776
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cccurs, the judgment of which does not require scientific opinion

to throw-light upon the Subject."zo As stated recently by the

California Supreme Court:

"We hold the trial court must submit a conditional
res ipsa instruétion, even absent ex?ert testimony
on the 'probabilities of negligence,' when the
evidence supports a conclusion that the cause of

* the accildent was not inextricably bound up in the
course of treatment involving the exercise of
medical gudgment beyond the common knowledge of
laymen.''21

|
B. FIRST CONDITION

Considerable confusion exists as to what constitutes

sufficilent evidence to lay the foundation for res ipsa loquitur.

Courts have been increasingly liberal in establishing the require-
ments necessary to meet the first condition. It is this develop-
went which has prompted 5. R.351. At oﬁe time the plaintiff was
unable to obtain the benefit of the doctrine where the injury was

a calculated risk of the operation itself. Thus, in Engelking vs.

Carlson, 13 Cal.2d 216, 88 P.2d 695 (1939), a showing by expert

testimony that the peroneal nerve was cut in 5 to 9 per cent of

the operation similar to that of the plaintiff's was held suffi-

clent to deny plaintlff any damages:

""Probably in every operation there is some hazard
which the wmedical profession recognilzes and guards
apainst but which 1s not always overcome. To say
that t{he doctrine of res ipsa loquitur allows the

20 Ales vs. Ryan, 8 Cal.2d 82, 98, 64 P.2d 409, 417 (1936)

21 Medler vag. Ross General Hosp., 69 A.C. 429, 440, 71 Cal.
Rptr. 903, 911 (1968) )




recovery of damages in every case where an injury
does not ordimarily occur, would place a burden
upon the medical profession which the law has not
heretoivore laid upon it. Moreover, such a rule is
not justified by either reason or authority.''22

The first departure from Engelking occurred in Cavero vs.

Franklin General Benevolent Society, 36 Cal.2d 301, 223 P.2d 471

(1950}, a case'in which a child died during a tonslllectoumy.

Since the accident was sufficlently rare, the court held that the

jury could apply res ipsa loquitur on the basis of the lay common

knowledge test. Thus, rarity alone was deemed an adequafe sub-

stitute for evidence tending to show that the accident was probably

due to the defendant's negligence.23 This substitution formed the

hasis of the dissent:

"The court in effect holds that solely because an
accident is rare it was wmore probably than not
caused by negligence. There is a fatal hiatus in
such reasoning. The fact that an acecldent 1s rare
establishes only that the possible causes seldom
occur. It sheds no light on the question of

which of the possible causes ls the more probable
when an accldent does happen.... There was nothing
in the expert tegtlmony reclied upon in the majority
opinion to support a conclusion that ordinarily
deaths do not occur In the course of tonsillectomles
in the absence of negligence.... Her testimony
establishes only that such accidents are rare."?24

The rarity principle was criticized in Siverson v. Yeber,

supra. Following a hysterectomy, plaintiff developed a fistula.

Recoznizing that a fistula was & rare occurrence in such an operation,

22 Engelking v, Carlson, 13 Cal.2d 216, 220, 88 P.2d 695, 697
(1939)

23 15 Stan. L. Rev. 77, 81 (1963)

24 Cavero vs. Franklin General Penevolent Soclety, 36 Cal.2d
301, 313-14, 223 P.2d 47L, 479 (1950)

i




the court nevertheless dismissed the importance of rarity, saying
instead, as did the court in Engelking, that the injury was an
inherent or calculated risk of the operation which could not be

diminished by the exercise of due care:

"The fact that a particular injury suffered by a patient
as a result of an operation is something that rarely
occurs does not in itself prove that the injury was
probably caused by the negligence of those in charge
of the operation. Where risks are Inherent in an
operation and an iInjury of the type which is rare
does occur, the doctrine should not be applicable
unless it can be saild that,in the 1light of past
experience, such an occurrence 1s more likely the
result of negligence than some cause for which the
defendant is not responsible.''25

Thus, where-an injury is apt to occur even in the presence of
utmost care, the calculated.risk principle holds that res ipsa
loqitvr is Inapplicable, since it cannot be said that the likeli-
hood of negligence exceeds the risk involved. 20 The risk itself
must involve a speclfic injury resulting from a specific medical
procedure, and the merc fact that such Injury is rare does not by
jtself give rise to an Inference of.negligence from which res
ipsa logqultur can be applied.z7 -

Restoration of the calculated risk principle was brief.

In Quintal vs. Lauvel CGrove Hospital, 22 Cal.2d 154, 41 Cal.Rptr.

577 (1964),, a boy suffered a cardiac arrest during the adwinistra-

tion of an anesthetic and before eye surgery. The opthamologist,

25 Siverson v. Weber, 57 Cal.2d 834, 839, 372 P.2d 97, 99-100 (1962)

26 20 S. Cal. L. Rev. 80, 84 (1956)
27 1d. |
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incompetent to perform a heart massage, rushed out of the operat-
ing room and found a general surgeon who subsequently performed

the emergency operation, but not bhefore the boy had received

severe brain damage. Since possible causes of cardiac arrests

are not a matter of lay common knoﬁledge, expert testimony would
normally have been required to show that negligence is more probably
than not the cause of a‘cardiac arrest which occurs under similar

clrcumstances, The plaintiff failed to lay this foundation, but

the court dld not find this lééﬁ of testimony fatal. It was held
sufficient for the plaintiff to show that when due care is used,
such accildent does not ordinérily, but can, occur.28 Since a
cardiac arrest was a rare occurrence which "could" have been
caused by negligence, the court concluded that a res ipsa loquitur
case was established, notwithstanding its admission that a cardiac

arrest was also a calculated risk in administering a general

anesthetic.2? To support this conclusion, the court relied
additionally on the specific acts of negligence of the defendant

in not being able to perform the heart massage and in not having

~another surgeon present who could perform -such an operation, {

although neither of these facts tended to explain the cause of the

cardiac arrest itself. They were, however, adequate by themselves

to establish a prima facie case of negligehce.30

28 Quintel vs. Laurel Grove Hosp., 22 Cal.2d 154, 164, 41 Cal.Rptr.
577, 583 (1964)

29 18 Hast. L. J1. 691, 698 (1967)
30 1d., at 696




The approach of Quintal was recently approved in Clark_vs.

Gibbons, 66 Cal.2d 399, 58 Cal.Rptr. 125 (1967), a case in which the

plaintiff had suffered osteoarthritis in her ankle jolnt as a con-
sequence of defendant‘s decision to terminate open reduction sur-
gery before its completion because the anesthesia was wearing off
prematurely. Sufficilent evidence of negligence existed to support
the plaintiff's verdict independent of res Ipsa loquitur, but the
court stlll found iﬁstructions on the doctrine proper sinée the

evidence of negligence was accéépanied by expert testimony that if

due care 1s exercised, anesthesla rarely wears off prematurely.31

The court did retreat from Quintal, however, by holding that
Quintal applied only if rare injury is accompanied by "proof of
speciflic acts of negligence of a type which could have caused the

cccurrence complained off"32 As the court expiaiﬁs:

""The likelihood of a negligent cause is increased if

the low incldence of accidents when due care 1s used

is combined with proof of specific acts of negligence

of a type which could have caused the occurrence com-

Flained of. %“hen those two facts are proved, the likeli~
- hood of a negligent cause may be sufficiently great that

the jury may properly conclude that the accildent was

more probably than not the result of someone's

negligence.

"That a doctor has done a negligent act of a type that
could have caused the accident which does not ordinarily
occur in the exercise of due care, greatly increases the
probabllity that it was his negligence that caused the
plaintiff's dnjury. Thus, the low incildence of accidents
when due care 1s used plus negligent conduct of a

type which could have caused the occurrence may make it
probable that the occurrence was the result of gome-
one's negligence and that the defendant is probably the

31 55 Cal. L. Rev. 1193, 1194 {(1967)
32 Clark vs. Gibbons,%6 Cal.2d 399, 413,58 Cal.Rptr. 125,134 (1967)
-10 -




Person who was responsible. Those are_ the require-
ments for applying res ipsa loquitur.''33 '

Although Ouintal and Clark stop short of the simple rarity princi-
ple enunciated in Cavero, the plaintiff presently is entitled to
the benefits of the doctrine so long as the injury 1s rare and
might occur as a result of negligence, notwithstanding either the
absence of a basis of éxpericnce, elther lay or expert, that when
an injury does occur, it is probably the result of negligence, or

the presence of evidence that:the injury is an inherent risk.34

Prior to the Quintal3’ ang Clark decisions, specific acts
of negligence were generally disregarded in deciding whether or

not the res ipsa instruction should be given.36 The rationale

supporting this position are twofold. Filrst, where facts themselves

*

disclose the cause of the accident, there can be no room for an
Inference. Second, 1f the plaintiff has specific proof as to
just what happened, there is no reaéon to invoke the doctrine on
the basls that the defendant has superlor knowledge of the cause
ol the accident .37 Noting the wmajority's reliance on specific
negligent acfs in Quintal, Chief Justice Traynor believed 1t to be

irrelevant that

"there may be facts other than the occurrence itself
to suggest that the arrest was caused by negligence.

33 Id.
34 18 Hast. L. Jl. 691, 699 (1967)

35 This decision was followed in Edelman v. Zieglexr, 223 Cal.App.
2d 871, 44 Cal.Rptr. 144 (1965) and La Mere v. Goren, 223 Cal,
App. 2d 799, 43 Cal.Rptr. 898 (1965) :

36 Dees v. Pace, 118 Cal.App. 2d 284, 290, 257 P.2d 756, 759 (1953)

37 Prosser, Supra note 3, at 213
-11-
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Although such facts, 1f present, might be independent
proo’ of megligence, they have no bearing on the
question whether the jury should be permitted to draw
an inference of negliﬁence on the happening of a
cardiac arrest alone.' 38

In his view the only relevant question was whether or not the
evidence offered by expert testimony showed that when cardiac
arrests to occur, they are more probably than not caused by
.negligence.39 Nevertheless, res ipsa loquitur was permitted in

Wolfsmith v, Marsh, 51 Cal.2d 832, 337 P.?d 70 (1959) and Salgo vs.

Leland Stanford Unlversity, 154 Cal.App. 2d 560, 317 P.2d4 {1957)

on the basis of evidence showing particular deviations from the-
degree of skilll ordinarily exercised by physicians and surgeons in

the community.ae Moreover, the court in Crawford vs. County of

Sacramento, 239 Cal. App. 2d 799, 43 Cal. Rptr. 893 (1965), im-
pressed by the lack of direct evidence of negligence, refused to
give res 1ipsa instructions. That the use of expert testimony to
establish a neglligent cause, when supported by evidence of the
rarity -of the accidoent, constitutes a more 1ibera1 interpretation

ol the doctrine of res ipsa loguitur 1s recognized in Meier vs, Ross

General Hospital, 69 A.C. 429, 71 Cal.Rptr. 903 (1968), a decision

38 OQuintal v, Laurel Grove Hosp., 22 Cal.2d 154, 171, 41 Cal.Rptr.
577, 587 (concurring opinion)

39 Id.

40 18 Hast. L. J1. 691, 697 (1967)

-12-




in which both the Quintal and Clark decisions were cited with

approval.41 Certainly where the plaintiff produces such substantial
evidence that there 1s no room for an inference as to tne cause of
the accident, it is arguable that res ipsa loquitur should disappear,
but where the plaintiff only offers some circumstantial evidence
suggesting the possible cause, it is equally arguable that the ncrmal
inferences of the doctrine should not be defeated. In the latter
case, however, a res ipsa 1oquitur should be applied only to the
extent that an inference may be drawn to support the specific
proof.42 Tt 1s likely, thcréfore, that this development marks a
permanent change 1in the conditlons pecessary to lay the foundation
for res ipsa loguitur Iin California. Whether the iwpact of this
development will bring about a great change in medical malpractice
law is uncertain. In a case such as Tuintal and Clark where the
plaintiff's proof of specific acts of negligence is sufficent to
establish a prima facie case of negligence, the doctrine could
provide a substantial benefit.%3 W

C. SECOND CONDITION

In the-usual'medical malpractice c;se the plaintiff bhas
little difficulty in identifying the defendants who are probably
responsible for the alleged negligent act. However, if an 1njured
plaintiff claims ignorance of how and by whom his injury was

caused, then all parties who may have been in any way in control of

41 Meiler vs. Ross General Hospital, 69 A.C. 429, 71 Cal.Rptr. 903,
910, n. 4 (1963)

42 See Prosser, supra note 3, at 214
43 18 Hast. L. J1. 0691, 697 {1967)
-13-




the plaintiff may be liable unless each convinces the jury "either
that a speclfic cause for the‘gccident existed for which he was not

responsible or that he exercised due care wherein his failure to do

so could have caused the accident."l*_4 Thus, the defendant has a

mandatory "burden of going forward.''43 As stated in Ybarra v.
Spangard, 25 Cal.2d 486, 494, 154 P.2d 687, 691 (1944),
~"We merely hold that where a patient receilves unusual
injuries while unconscious and in the course of medical
treatment, all those defendants who had any control
over his body or the instrumentalities which might
have caused the injuries may properly be called upon

to meet the Inference of negll%ence by giving an
explanation of their conduct.”

D. THIRD COWDITION

The third condition is seldom an issue in a medical mwal-
practice case, since the patient is usqglly passive during the
course of any medical operation or treatment. Nevertheless, the

probIEm does cecaslonally arise. 1In Meler v. Ross General llospital,

69 A.C. 429, 71 Cal.Rptr. 903 (1968); the decedent, who had been
placed 1in a hospital after an attempted suleclde because of his
physiéal injuries and depressed mental state, leaped to his death
from a hospital window. The court, which 'had earlier held in

Vistica v. Presbyterian Hospital, 67 Cal.2d 465, 62 Cal.Rptr. 577

(1962) that those charged with the care of a patient who know the

&4, California Law Revision Commission (CLRC), "Tentative Recommenda-
tion RvJuLinb to Evidence Code--Res Tpsa Loquitur," 4 (1969)

45 See Dierman v. Providence Hosp., 31 Cal.2d 290, 295, 138 P.2d
12, 15 (1947)

46  See Adamson, ‘Medical Malpractice: Misuse of Res Ipsa Loquitur,™
46 Minn. L. Rev. 1043 (19562)
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patient might harm himself absent precluslve measures must use
reasonable care to prevent such harm, found the trial court in error
for refusing to give the following'qualifying instruction to the
standard condltional res ipsa loqultur instruction:

"A plaintiff may properly rely on res ipsa loquitur

although he (the decedent) participated in events

leading to the accident 1if the evidence excludes

his conduct as being the responsible cause.''47

I1T. THE PROCEDURAL TMPACT OF RES TPSA LOOQUITUR

When these conditions are satisfied,48 the plaihtiff's

procedural advantage over the defendant may vary significantly.
Traditionally the doctrine of res ipsa logquitur gives rise to a
permissive inference from which the jury may infer the defendant's

negligence from the plalintiff's case alone .49 This inference

[

enables the plaintiff to avoid nonsuit,;but it {s an insufficient

47 Meier v. Ross General HQSp., 69 A.C. 429, 71 Cal.Rptr. 903
(1968) A

48 Should the plalntiff fall to establish these facts, it does
not necessarily follow that be has not produced sufficient
evidence of negligence to sustain a jury finding in his favor,
gince the reculrements of res 1psa loquiltur are werely those
that might be wmet to give rilse to the presumption of negligence
In the absence of contrary evidence. Burr v. Sherwin Willliams
Co., 42 Cal. 2d 682, 691, 268 P.2d 1041, 1046 (1934); Ales V.
Ryan, 8 Cal.2d 82, 99, 64 P.2d 409, 417 (1936). Thus, even
though the facts which give rise to the presumption have not
been proven by a preponderance of the evidence, the jury may
nevertheless conclude from a consideration of all the evldence
that it i1s more likely than not that the defendant was negli-
gent. See CLRC, supra note 44, at 4.

49 Rubsamen, "Res Ipsa Loquitur in California Medical Malpractice

Law=--An Expansion of a Doctrine to a Pusting Point," 14 Stan.
L. Rev. 251, 252 (1962)
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(:7 basis upon which to grant a directed verdict if the defendant

offers no evidence.bo Thus, the defendant has no burden other

than the risk that the jury will infer negligence against him;
the jury need not draw such Inference and may in fact find for

defendant even though defendaht remains silent751 The plailntiff

obtains a greater advantage where the jury is required to infer
defendant's negligence in the absence of sufficient evidence to the
contrary, since the plalntiff is entitled to a directed verdict 1f

the defendant fails to presentiany evidence.s2 The effect of this

inference 1s to impose a mandatory '"burden of going forward" upon

23 The doctrine achleves its greatest effect where

the defendant.
this burden of proof is shifted from the plaintiff to the defendant.
(: To prevent an unfavorable verdict, the defendant must show by a

"

prepondcrance of the evidence that the accldent was not caused by

his negligence.sa

In assessing the proper effect to be glven res ipsa loquitur,
one nlzht initially question wheother there exists a good reason
why t(he Joctrine should do more than get the plaintiff to the

jury. Certainly if the accldent is clearty one which would not

50 Sece Prosser, supra note 3, at 217
51 18 Hast. L. JL. 691, 692 (1967)

52 Sec Prosser, supra note 3, at 218

53 Gerhardt v. Fresno Medical Group, 217 Cal.App. 24 353 360,
37 Cal.Rptr. 633, 6385 (1963)

54 See Prosser, supra note 3, at 218
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occur In the absence of negligence and the responsibility of any
other person other than the defendant 1is excluded, then there is
little reason for leaving the inference to be made by a‘jury.55

A directed verdict for the plaintiff would be appropriate. But such
situations are unusual; the usual case requires that a choice be
made between conflicting inferences as to which reasonable men |
can differ.50 Therefore, the argument is not persuasive by itself
that the doctrine should permit the jury to draw more than the
traditional inference.”’ Nevertheless, aléhough there has been a
lack of uniformity in the past, California courts presently vieﬁ

the doctrine as giving rise to a rebuttable pljesumption.58 As

5% 1Id., at 220

56 Id., af 221 “
57 Id.

58 The presumption Itself should not bhe treated as evidence 1t~
gelf, since the presumption as such is nothing more than a
rule of law requiring a directed verdict in the gbsence of
sufficlent evidence to the contrary and cannot be balanced
apalnst contrary evidence. Sre CLRC, supra note 44, at 2,
What 1s meant by the statement that the presumption is evidence
is that the facls which glve rise to the presumption remain
in the case as cireumstantial evidence {rom which an inference
may still be drawn: "'whetber the jury should draw the inference
will depend on whether the jury believes that the probative

force of the circumstantial and other evidence of the defendant's

negligence exceeds the probative force of the contrary evidence
and, therefore, that 1t is wore likely than not that the
defendant was negligent,” See CLRC, supra note 44, at 4.
Nevertheless, the view that a presumption is itself evidence,
although widely discredited, was clung to by California courts
until its recent repudiation in Section 600 of the Evidence
Code. See Swellle v. Southern Pacific Co., 212 Cal. 540,

299 Pac., 529 (1931). x
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stated in Burr v. Sherwin Williams, 42 Cal.2d 682, 691, 268 P.2d
1041, 1046 (1954);

"It is our conclusion that in all res ipsa loquitur
situations the defendant must present evidence suffi-
cient to meet or balance the Inference of negligence,
and that the jury should be instructed that, if
defendant falls to do so, they should find for
plaintiff.

However,

"This 1s not to say that a defendant in a res ipsa
loquitur case has the burden of proving himself free from
negligence.... The general principle is that, where
the accident is of such a character that 1t speaks for
itself,... the defendant will not be held blameless
except upon a showing elther (1) of satisfactory ex-
planation of the accident; that is, an afflrmative
showlng of a definite cause for the accident In which
case no element of negligence on the part of the
defendant lnheres; or (2? of such care in all possible
respects as necessarily to lead to the conclusion that
the accident could not have happened from want of care,
but must have been due to some unpreventable cause, al-
though the exact cause 1is unknown.''2?

In the area of medical malpractice the appropriateness of the
rebuttable presumptlion can be justified on several grounds. HNot
only deoes the defendant genefally have supérior knowledge of what
happened or the bettexr opportunity to obtain it, he also is 1in |
original control of the possible causes of the accident. Moreover,
there exists a specilal relationshlp between the physician and his
.patient under which the former assumes a special responsibility for
the safety of the latter. Finally, there 1s a “conspiracy of
silence' among physicians which significantly inhibits plaintiff's

Investigation of his injuries.60

59 Dierman v. Providence Hosp., 31 Cal.2d 290, 295, 138 P.2d 12,
15 (1947)

60 See Prosser, supra note 3, at 222-23
-18-
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There are four varying sets of circumstances under which

the doctrine of res ipsa loquitur may be applica.ble.61 First,

where the basic facts giving rise to the presumption are established
as a matter of law and the defendant faills to iIntroduce evidence
sufficient to support a finding either that 'the accildent resulted
from some cause other than the defendant's negligence or that he
exercised due care in all possible respects wherein he might Eave

been negligent,'" then the jury must find the defendant-negligent.62

Second, where the basilc facts giving rise to the presumption are
established as a matter of law and the defendant introduces evi-
dence sufficient to support a finding "either of his due care or
of a cause for the accident other than his negligence, the presump-

tive effect of the doctrine vanishes."63 15 ypnusual cases the

defendant's evidence may be so conclusive as to dispel the Inference

of negligence as a matter of 1aw,64 but, except in such a case,

the jury may still be able to Infer neglipence from the facts

which give rise to the presumption.65

“"Whether the jury should draw the inference will depend
on whether the jury believes that the probative force of
the circumstantlal and other evidénce of the defendant's
negligence exceeds the probative force of the contrary
evidence and, therefore, that it ig more likely than not
that the defendant was negligent.''®6

61 See CLRC, supra note 44, 1-7
62 J1d., at 6,
63 Id.

64 See Leonard v. Watsonville Community Hosp., 47 Cal.2d 509,
305 P.2d 36 {1956).

65 See Evidence Code Section 604
66 See CLRC, supra.note 44, at 4. T
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If the evidence 1s balanced, the jury must find for the defendant,
since the plaintiff retains the burden of proof.67 Third, where
the defendant attacks only the conditions of the doctrine, the
courf mﬁét give a conditional res ipsa loquitur, since it 1s for
the jury to determine the exiséence of facts justifying the appli-

cation of the res ipsa loquitur.68 Thus, the jury must find the

defendant negligent 1f 1t finds the basic facts have been established

by a preponderance of the evidepce.69 Fourth, if the defendant

attacks the elements of the doctrine as well as produces evidence

to support a finding eclther of his due care or of a cause of the
accldent other than his negligence, the presumptive effect of the
doctrine disappears, and the ''greatest effect the doctrine can
have in the case is to support an inference that the accident

70
resulted from the defendant's negligence.” Thus, 1f the jury

believes the basic facts have been established by a preponderence

of the evidence, then it wmay infer from those facts that the accl-~

dent was wore likely than not caused by the defendant's negligence.

Iv. ANALYSIS OF SENATE BILL 351:

A,  SUMMARY OF ARGUMENT
1. 7This bill will exclude as irrelevant in malpractice

suits all evidence on rarity of accidents when used to determine

67 See Prosser, supra note 3, at 194

63 Seneris v. Haas, 45 Cal.2d 811, 827, 291 F.24 915 (1955);
Fdelman v. Ziegler, 233 Cal.App.2d 871, 880, 44 Cal.Rptr.
114 (1965)

69 See CLRC, supra note 44, at 7.
70 Id.




(_

M

L)

whether It was more probablé than not that a negligent act caused
the accident; and, | _
2. This bill is directed specifically at overruling the

doétrine of Quintal v, Laural Srove Hosp., supra, and Clark v.

Gibbong, supra.
B', LINES 3-5: _
"The appiication of the doctrine known as 'res ipsa
loquitur' only creates a rebuttable presumption
which affects the burden of producing evidence."

- These lines are consistént with Calilfornla Evidence Code
Section 604 on the effect of rebuttable presumptlons and with
the tentdtive res ipsa loquitur provision of the CLRC,

C. LINES 5-7:
"Res ipsa loquitur shall be applied only to those

accidental injuries which wmore probably than not
constitute civrcumstantial evidence of negligence."

Thls sentence apparently restates a foundational finding
required for luvoking res ipsa 1oquitﬁr. However, the insertion
of the word, "only", in line 6 emphasizes the proposed modifica-
tions of exlsting law intended by the author of this bill. These

are treated in the next subsections.

D, LINES 8-10:

"Where there is a calculated risk of accidental

injury, the rarity of accidents shall not

constitute a ground oxr reason for applicatioen

of res ipsa loquitur.”

Here the author Intends to eliminate the relevance of
rarity in walpractice suits. Ile conditlons the elimination of
rarity on the presence of a '"calculated risgk of accldental 'njury:"

~27 -
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therefore, it is important to analyze those concepts.

Risk in medical treatment depends on a number of factors:

(a) . the nature of the procedure;

(b) the skill of the operator;

(¢) the care usecd by the operator, both in selecting the right
procedures and iIin carrying them out properly;

(d) ‘the presence of undiscoverahle idiosyncrasles of the patient
which adversely affect thé-procedure, and;

{e) causes the nature of which are currently unknown.

If a risk is calculated statistically, for example, that
in five {5%) per cent of the cases where a certain procedure 1is
performed there is an "acéidental injury", then what significance
does this statistlic have for deciding whether or not the accldent
was caused by negligence? The statistic may mean no more than
that in five (5%) per cent of the cases no negligent cause was
officially asslgned, butrthat deoes not rule out the possibility of
asslgning a negligent cause in that five (5%) per cent in the light
of wmodern wedical knowledge or of frank disclosure. Acts covered
in factors (b) and (c) above could have been the cause of injury.
On the other hand, it might be that no explanation is available
in ligﬁt of current knowledge. It follows that a doctor testifying
in the:fole of a medical expert about a "célculated rigk" of X%
cannot imbue the faulty information with a precision it lacks;
his assurance that this X% occurs desPite.due care is méfely

ipse dilxit.

wP P

R ——




O U SO RO UPU I S -~ NS, i

Lacking criteria for evaluating whether a negligent cause
should be assigned td any of the unsuccessful X% and consiaering
that alwost every type of operation has some fallures, we conclude
that every type of operation has, in the sense of the proposed bill,
some "calculated risk'. Therefore, this statute will apply to all
medical treatments, regardless of whether the degree of risk is
high or low. |

It 1s also important to note that the phrase, "Mrarity...

shall not constitute a ground or reason...,” in line 9 implies !
that the fact that an accldent is rare will always be 1rrelevant in
establishing the foundational requirement for res lpsa loquitur.

~This is not a mere restatement of the Slverson v. Weber doctrine,

(: that rarity alone is not sufficient to infer negligence, since
this new formulation would prevent rarity from being "a reason” :

as well as from being "the reason'.

E. LINES 10-14:

"in cases of rare accldent or injury, assoclated

with a calculated risk of occurrence, and wilth

the addition of specific proof of negligence,

res ipsa loquitur shall not be applied..."

Unlike the previous sections which sought to insure
that rarity of accident was pever considered, the force of these
lines 1s specifically directed to one type of case: namely,
where the plaintiff has evidence of negligent acts of a type vhich

could possible have caused the injury. In other words, the author

1s attempting to overrule the Quintal v. Laural CGrove Heosp., supra

i
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and Clark v. Gibbons, supra, doctrine. But the presence'of speci-

fic proof of independent acts of negligence has not traditionally

prevented application of res ipsa loqultur:
"...1t is quite generally agreed that the introduc-
tion® of some evidence which tends to show specific
acts of negligence on .the part of the defendant, but
which does not purport to furnish a full and complete
explanation of the occurrence does not destroy the

inferences which are consistent with the evidence,

and s8¢ does not deprive the plaintiff of the
benefit of res ipsa loquitur."/l

It is important to note that this provision would create
an arbitrary dlstinction between cases wﬁich equally fall within
the traditional policy scope of res ipsa loquitur. The plain-
tiff who has evidence merely of some independent negligent acts
accompanying the operatlon is only a little Better off than a
plaintiff who has no evidence. The inéependent negligent acts
could posszibly have caused the injury,'but thelr connection is
usually remote. At the same time, the defendant doctor has within
his control knowledge of what happenéd In other, more critical
areas of the operation. It would be highly anomalous 1f a2 plain-
tiff who coﬁld show some degree of neglect by the physician even
though lacking Important information should be thrown out of court
while a plaintiff who lacks all information should get tﬁe bene-
fit of res ipsa loquitur. The policy of forcing the doctor to
disgorge infofmation unlquely In his control is critical to an

accurate adjudication, and that policy applies to both types of

cases. 72

71 Prosser, Torts 3rd Ed., (1964), p. 236
72 77 Harv..L. R. 333 (1963)
2l




C .

- . S TErTEEE T amm e e s mr e s e e e e .

V. CONSIDERATION OF POLICY .

Having gained an understanding of the effect of 5.B. 331 on
the current status of the law, we wmust now fac® the practical
consequences of either alternative. We are a political body and
we must recognize that the decision we wust make is essentially a
political one. The legislature must therelore explicitly address
itself to the ramificatiéns of risk~-allocatlon in the field of
Medical malpractice.

The Court has expanded tﬁe doctrine of res ipsa loquitur
to fulfill a specific need. Except in the most obvious case of
blatant negligence, patient-plalntiffs have found it virtually
jmpossible to hold doctors accountable for their milstakes.

Medical expert testlmony, by process of evolution, is the
eascntial link in the chaln between pla&ntiff's Injury and his
Yecuvery.

The practical proof problems confronting plaintiffs in
medical-malpractice cases are so severe that courts, traditlonally
neutral to the prazmatics of lawsults in general, have explicitly
recognized plaintiff's dilemma and adjusted res ipsa loquitur
accordingly.,

There 18 no question that the doctrine as presently consti~
tuted is not perfect. It is concelvable that there may be an
occasional unwarranted recovery. However, one must recall that
the present form of the doctrine is a response to an era when most
negzligent acts of physiclans went uncompensated;-and from a utili-

tarian point of view the pregsent law results in the most good and

~D 5
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least wrongs for most people. Further, wlth regarxrd to the in-
justices inherent in either system it must be pointed out that
physiclans, because of the availability of malpractice insurance,
arelin a considerably better position to insulate themselves : |
against these evils, than are individual patient-plaintiffs.
Much has been made about the retardive cffects the new

res lpsa loquitur might have on the usc of experimental techniques,

However, we have not seen a single case where the experimental
nature of a procedure was a féctof, even tangentially, absent,

of ¢ourse, a fallure to make adequate disclosure of the experimental
nature of the procedure. This "so-called concern'" seems to be a
fabrication of a few worrled minds, manifesting In reality, the

results of a vested interest.

Finally, one might quibble ab;ut the techniques ugsed by
the courts In permitting its 1ocreased recoveries. Res ipsa
loquitur has been conveoluted in order to facilitate recovery 1in
what the court decms appropriate cases. And although res ipsa
logquitur was a judicially-created doctrine formulated to f£fill a

legislative vold, some have expressed concern over the court's

cxpansion of its own doctripme. Others express the more baslc
objection that courts should not be "legislating'" in this area at
all, Finelly, some have labelled the use of the doctrine of res
ipsa loqultur to permit increased recoveries as "a subterfuge’,
preferring instead that the courts address themselves directly to
the economic and political aspects of the problem, as they did in

the area of products liability., (Cf. Greenman v. Yuba Pouer Pro-

ducts, Tnc., 59 €.2d 57, 27 Cal.Rptr. 697, 337 P.2d 897 (1963)
-26~
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| Although all of these objectlons contain some modicum of
truth, it sﬁould be understood that thege are secondary complaints -
raised to obscure the primary economic and political issue, i.e.,
who is going to pay when doctors 'screw up'; To the extent that
one makes the political decision, based on the considerations
discussed previously, that doctors, rather than patients, should
bear this burden, all this puristic and legalistic camoufllage
must become irrelevant. Tt may well be preferable for the legis-
lature to formulate an integraééd system of recovery, cbviating
- the deficiéncies inherent in the present system. However, no such
‘plan 18 now before the legislature, and there is no indication
that such a plan is forthcoming. Our decision must be between

two alternatives. As the exlisting one clearly appears to be the

better of the two, to discard it on thé basis of policy considera- .
tions would be wrong; to discard it on the basls of nit-picking

legalistic conceptualisms would be tantamount to burning the house

down to get rid of the mice.

e
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RES IPSA LOQUITUR

Note: As Dean Prosser savs: *There is more agreement as o
the type of case to which res ipsa loquitur is applicable than
as to its procedural effect when it is applied.” (Prosser on
Torts, 3d Ed. § 40, p. 232).

The opinion in Burr v. Sherwin Williams Co., 42 Cal.2d 682,

-0 265 P.2d 1041, makes it clear that prior to the adoption of the
* Evidence Code the inference of negligence in a res ipsa

loquitur case is mandatory, a special kind of inference which

musl be rcbutted although its effect is vomev.hat akin to

- that of a presumption.

It thhs appears to the Committce that under the Evidencee -
 Code the doctrine of yes ipsa loguitur functions the same as a

presumption affecting the hurden of producing evidence under
section €04. The revisions to the res ipaa loquitur instructions
have Leen made on the assumption that it will be so classified

_either by judicial dccmwn or b}' amcndmcnt to the Evidence

Code.
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Pt, 3 - RES IPSA LOQUITUR No. 206

" The Tentative Recommendation of the Law Revision Com-
mission, under date of January 1, 1966, recommends the addi-
tion of section 646 to the Evidence Code, which, if adopted,
would read as follows:

“The judicial doctrine of res ipsa loguitur is a presumption
affecting the burden of producing evidence. If the facts that
give rise to the presumption are found or otherwise established
in the action and the party against whom the presumption
operates introduces evidence which would suppert a finding
that he was not negligent, the court may, and on reguest shall,
instruct the jury as to any inference that it may draw from
the facts so formed or established.”

- The provision in the proposed new scction that “the court
may, and upon request shall, instruct the jury as to any in-
ference that it may draw from the facts so found or estab-
Yished” is entirely compatible with the last sentence of section
€04 that “Nothing in this section shall be construed to prevent
the drawing of any inference.”

The revised instructions on res ipsa loquitur which follow
relate: first, to the eircumstances which justify its application
(Instructions 206-A (Revised) and 206-B (Revised)), and,
second to its effect (Instructions 206 (1967 Revision) and
206.1 (New)). i

The introduclory Instruction 206-A {Revised) for 206-B
(Revised) if the fact that an accident occurred is in issue)
should be given in every case except in the rare situation when
the conditions given rise to the doctrine exist as a mailer of
law, .

- If there is any evidence which would supporl a finding
that there was no neghgcnce next give Inslruction 206
{1967 Revision). .

If there is no evidence sufficient to support a finding that

‘there was no negligence, Instruction 206.1 (New) may be

‘given instead of Instruclion 206 (1967 Revision),

In malpractice cases give Instruction 214-W (New) instead
of Instruction 206-A (Revised) and Instruction 214-X {(New)
instead of Instruction 206-B {Revised),

\f

In the Pocket Part we are placing the res ipsa loguitur
instructions in the order in which they are given although out
of numerical seguence. _

The defendant’s superior knowledge is not a prevequisite
for the application of the docfrine of res ipsa loguitur.
Seffert v. Los Angeles Transit Lines, 56 Cal.2d 498, 15 Cal.

43
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Rptr. 161, 364 P.2d 337, Evidence of specific acts of negli-
gence will not deprive plaintiff of the benefit of the res ipsa
loguitur doctrine unless the evidence shows the cause of the
accident and the care exercised by defendant as a matter of

law, eliminating any justification for resort to an inference.

Di Marve v. Cresci, 58 Cal.2d 292, 23 Cal.Rptr. 772, 373 P.24
860; Shahinian v. McCormick, 59 Cal.2d 554, 30 Cal.Rptr,
521, 381 P.2d 377; Furtado v. Montebello Unified School Dis-
trict, 206 Cal.App.2d 72, 23 Cal.Eptr. 476.

Error may vesult if the jury Is instructed that the mere
faet that an accident happened does not support an inference
of negligence when res ipsa loguttor applies. Barrera v. De
La Torre, 48 Cal.2d 166, 308 P.2d 724; Shaw v. Pacific Grey-
hound Lines, 50 Cal.2d 153, 323 P.2d 391; Phillips v. Noble,
60 Cal.2d 163, 523 P.2d 385. The Committeec has now disap-
proved the use of the “mere fact” instruction in all cases. See
Note to Instruction 131, herein.

206. (1967 Revision)
Res Ipsa Loquitur: Where Only a Permissible

Inference of Negligence

Use Note: This instruction is to be given where the court has
determined that there has been sufficient evidence to support
a finding that defendant was not negligent, which results un-

‘der Evid.Code, § 604 in the disappearance of the presumption

of negligence from the establishment of the conditienal facts.
However, the court may (“and on request shall” under pro-
posed Section 646} instruct the jury that they may draw an in-
ference of negligence from the establishment of the conditional
facts. :

This instruction must be preceded by Instruction 206-A
{Revised) or 206-B (Revised), as the case may be, unless it
has been established by uncontradicted evidence or admission
that facts exist which give rise to the res ipza loquitur doe-
trine.

In malpractice cages where there i a question whether facts

‘exist which give rise to the res ipsa loguitur doetrine, this

instruction must be preceded by Instruction 214-W (New) or
214X (New), a3 the case may be.

44
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" producing evidence (Evid.Code, § 604).

"RES IPSA LOQUITUR

Comment: As noted in the Note to the series of instructions,
the doctrine of res ipsa loquitur has been treated in the re-

vised instructions as a presumption affecting the burden of

As so treated, the
presumption of negligence vanishes where there is sufficient
evidence to sustain a finding of the nonexistence of defend-

. ant’s negligence. However, an inference of megligence may
still be drawn from the establishment of the conditional facts
upon which the doctrine is based.

The final paragraph of this instruction as to the sufficiency
of the evidence to meet or balance the inference of negligence,
if drawn by the jury, is based on established anthorities such
as Dierman v. Providence Hospital, 31 Cal.2d 290, 188 P.2d 12
and Roddiscraft, Iné. v. Skelton Logging Co., 212 Cal.App.2d
784, 28 Cal.Bptr. 277.

In cases where there are several defendants this insiruction
should be modified so as to apply only to those defendants who
are identificd as having had control of the instrumentality
involved. “It is well settled that {he exclusive control re-
guired by the doctrine of res ipsa loguitur i3 not the exclusive
control of any one defendant. . . . [Wlhere all of the
parties who exercised control over the instrumentality which
caused the injury are sued together, the doctrine may be used,
and the defendants called upon to explain how the injury came
about.” Poulsen v. Charlton, 224 Cal.App.2d 262, 268, 36 Cal.
Rptr. 347, 350. Tn medieal malpractice cases, where there arve
multiple defendants, see Ybarra v. Spangard, 25 Cal.2d 486,
154 P.24 687, 162 A.L.R. 1238.

——————

No. 206.

PR —_—

B i St VU

From the happening of the accident involved In this
case, an inference may be drawn that a proximate cause
of the occurrence was some negligent conduct on the part

of the defendant.

- If you draw such inference of defendant’s negligence
then, unless there is contrary evidence sufficient to meet
or balance it, you will find in accordance with the in-

ference.

In order to meet or balance such an inference of neg-
ligence, the evidence must show either (1) a definite
cause for the accident not attributable to any negligence

45
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of defendant, or (2) such care by defendant that leads you
to conclude that the accident did not happen because of
defendant’s lack of care but was due to some other cause,
although the exact cause may be unknown. If there is
such sufficient contrary evidence you shall not find merely
from the happening of the accident that a proximate cause
of the oceurrence was some neffhffent conduct on the part
of the defendant. - :
Negligence ©138¢2).

206-A. (Reviged)

Introduction to 205: Conditions to be Met Bef(jre
the Doctrine may be Applied

Use Nete: If there is sufficient evidence to sustain a finding
that there was no nepgligent conduet, this instruction should be
followed by Instruction 206 (1967 (Revision).

If there is wot sufficient evidence to sustain a ﬁndingl' that
there was no negligent conduct, this instruction sheould be fol-
lowed by Instruction 2061 (1967 New).

When there is a guestion whether in fact the accident
happened, give Instruction 206-B (Reused} instead of this in-
struction.

Comment: The Evidence Code does not require any i'evision
of this instruction, which must be given when there i3 a gues-
tion whether the facts exist which give rise to the res ipsa
loqultur doctrine.

Whenever the evidence can be said to be conflicting or sub-
ject to. different inferences, it is a question of fact whether
the conditions exist necessary to bring into effect the doctrine
of res ipsa loquitur. ‘This question must be submitted {o the
jury under proper instructions. Xeena v, Scales, 81 Cal.2d 779,
40 Cal.Bptir. 65, 394 P.2d4 809; Tucker v. Lombarde, 47 Cal.2d
457, 303 P.2d 1041; Kite v, Coastal Oil Co., 162 Cal.App.2d
336, 328 P.2d 45; Tallerico v. Labor Temple Asgg'n, 181 Cal
App.2d 15, 4 Cal.Rptr. 880,
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:3. .7 . RES IPSA LOQUITUR

In malprachce cases use Instruction 214-W {New) rather
than this form. Sce Seneris v. Haag, 456 Cal.2d 811, 291 P.2d
915, 53 AL.R.2d 124; Salgo v. Leland Stanford, Jr., Univer-
sity Bd. of Trustees, 154 Cal App. 2d 560, 317 P.24d 170.

For an exhaustive analysis of the three eonditions essentlal
to give rise to the res ipsa loguitur doctrine, see Roddiscraft,
Ine. v. Skelton Logging Co., 212 Cal. App.2d 784, 28 Cal.Rptr.

877,

This. ins{ruction and 206 must be modified if more than one

" defendant is invaolved.

This form is adapted to a situation where the jury must de-
termine whether all of the conditions for res ipsa loquitur
arc present, If one or two of these conditions exist as a mat-
ter of law they should be omitted from the instruction.

Inctude brackeled portion in third paragraph when there is
evidence that the instrumentality which caused the injury
was out of defendant’s control for a time prior to the acci-
dent, and during that time was under the control of other
persons. See Burr v. Sherwin-Williams Co., 42 Cal.2d 682,
268 P.2d 1041; Trust v. Arden Farms Co., 50 Cal2d 217,
324 P.2d 583, 81 ALR.2d 382; Tallerico v. Labor Temple
Ass'n, 181 Cal.App.2d 15, 4 Cal.Rptr. 880, '

As to the meaning of exclusive contrel, see Owens v. White
Memorial Hospital, 138 Cal.App.2d 634, 640, 292 P.2d 2388,
292; Poulsen v. Charlton, 224 Cal.App.2d 262, 36 Cal.Rplr.
347. : _ » :
As to what constitutes action or contribution by plaintiff
whiclk prectudes his reliance an the doctrine, see Guerrere v,
Westigate Lumber Co., 164 Cal.App.24 612, 331 P24 107.
This must not be confused with contributory negligence,

Shahinian v. McCormick, 59 Cal.2d 554, 30 Cal.Rptr. 521, 381

P.2d 377; Gillespie v. Chevy Chase Golf Club, 187 Cal.App.2d
52, 9 Cal.Rptr, 437; Dunn v, Vogel Chevrolet 168 Cal.App.2d
117 335 P.2d 492, .

—————— e

-

No. 206—A

,One of the questions for you to decide in this case is wheth-
er the accident [injury] involved occurred under the {ollow-
ing conditions:
First, that it is the kind of accident [injury] which ordi-
narily does not occur in the absence of someone’s negligence;
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Second, that it was caused by an agency or instrumentality
in the exclusive control of the defendant [originally, and
which was notf mishandled or otherwise changed after de-
fendant relinquished control]; and

Third, that the aceident [injury] was not due to any vol-
untary action or contribution on the part of the plaintiff.

If, and only in the event that you should find all these con-

ditions to exist, you are instructed as follows:

Negligeuce @133(2_}.

206-B. (Revised)

Introduction to 206: When Accident and/or
' Injury Denied

Note: This instruction should precede No. 206 (1967 Revi-
sion) or No. 206.1 (New) when there is a question whether the
alleged accident occurred (e. g., Hardin v. San Jose City
Lines, Inc., 41 Cal.2d 432, 260 P.2d 63; McMillen v, Southern
Pacific Co., 146 Cal.App.2d 216, 303 P.2d 783), or, if the ac-
cident ocecurred, whether plaintiff was injured therehy.

Plaintiff claims there was an accidental occurrence; de-
fendant denies it. 1f, and only in the event you should
find that as claimed by plaintiff, there was an accidental oc-
currence [and plaintiff was injured thereby], then [you
are instructed as follows:] * it will be your further duty
to determine whether the accident [injury] involved oc-
curred under the following conditions:

First, that it is the kind of accident [injury] which ordi-
narily does not oceur in the absence of someone’s negli-
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- Second, that it was caused by an agency or instrumen-
tality in the exclusive control of the defendant [originally,
and which was not mishandled or otherwise changed after
defendant relinquished control]; and :

Third, that the accident [injury] was not due to any
voluntary action or contribution on the part of the plain-
taff.

If, and only in the event that you should find all these
conditions to exist, yow are instructed as follows:

————

*If the three classic conditions for application of the res
ipsa loquitur doctrine are established as a matter of law, the
court should omit the balance of this instruction and procced
to give 206 (1967 Revision) at this point.

Negligenee &2138(2).

*206.1. (New)

Res Ipsa Loquitur: Where a Presumption
of Negligence

Use Noie: This form is to be used alone only where it is
establisked either by uncentradicied evidence or admission
that the facts exist which give rise to the res ipsa loguitur doc-
‘trine and where there is no evidence sufficient to sustain a
finding of the nonexistence of defendant's negligence.

Where the existence of the facts which give rise to the res
ipsa loguitur is in issue but there is no evidence sufficient to
sustain a finding of the nonexistence of defendant’s negli-
gence, this instruction must be preceded by 206-A (Bevised},
or 206-B (Revigsed), or both, depending on the facts in dis-
pute. :

Do not give this instruction if there is sufficient evidence
to support a finding that the defendant was not negligent. In
such ease, give Instruction 206 (1967 Revisien).
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You will find from the happening of the accident in-
volved in this case that a proximate causc of the occurrence

“was some negligent conduct on the part of the defend-

ant. i

. . .. . y PR
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- Welch v. Sears, Rocbuck & Co., 96 Cal.App.2d 553, 215
P.2d 796.

Seedborg v. Lakewood Gardens Ass'n, 105 Cal.App.2d 449,
233 P.2d 942,

¢ ——————a,

In making such a showing, it is not necessary for a defend-
ant to overcome the inference by a preponderance of the evi-
dence. Plaintiff’s burden of proving negligence by a pre-
ponderance of the evidence is not changed by the rule just
mentioned. Tt follows, therefore, that in order to hold the
defendant liable, the inference of negligence, cither alone
or such other evidence, if any, as favors it, must have
greater weight, more convineing foree in the mind of the
jury, than the opposing explanation offered by the defend-
ant and any evidence supporting it.

I such a preponderance in plaintiff's favor exists, then you

must find that some negligent eonduct on the part of defend--

ant was a proximate cause of the injury; but if the evi-
dence preponderates in defendant’s favor, or if in the
jury’s mind an even balance exists as between the weight
of the inference and such evidence as favors it, on the
one side, and the weight of the contrary explanation and such
evidence as favors it, on the other side, neither having the
more convincing force, then the verdict must be for the de-

fendant. - .

Automobiles €=246{68). oL
Carricrs ©2321(21).

Negligence €=138(2).

Railroads €351(3), 401(1).

Street railroeds S2118(1).

Oiher specific topics.
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