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#74 8/21/69
Memorandum 63-92
Subject: Study T4 - Civil Code Section 715.8 (Rule Against Perpetuities)
BACKGRCUND

At the June meeting, the Commission briefly discussed the suggestion
that Civil Code Section 715.8 be repealed. The staff was directed to —
solicit the views of the cognoscenti as to two questions: (1)} Showldd
Section T15.8 be repealed? and (2) Is simple repeal advisable without {a)
related changes or (b) a more comprehensive revision of the perpetuities
statutes to be based, presumably, upon a thorough study? The staff was
directed to get the views of practicing estate planners as ﬁell as law
profeasors. The staff broadly disseminated the letter shown in Exhibit I
and we have received 36 replies (to date). The letter was sent to each
person who participated in the Continuing Education of the Bar program on
will drafting and to other experts in the field. e

From these letters and from its own research, the staff concludes
that the Commission should recommend repeal of Section 715;8 and that 1t
should calculatedly decline to recommend either suﬁstitutional legislation
or revision in addition to repeal of that section. Included with this
memorandum is a draft of & tentative recommendation thet might be appropri-
ate for thils purpose. This is a rather difficult recommendation to write
because it must persuade without dealing too harshly or fancifully with
the State Bar Committee's product, and at the same time it probably should
not rely entirely on the views expressed by the "experts" and others. In
other words, this matter of Section T715.8 is not so complicated that the

Commission would be Justified in acting, as does the Queen of England,



solely on advice. Perhaps, with our combined editorial talents, we can
give the recommendation the proper tone and content.

As the bulk of these letters and the four law review articles devoted
to Section 715.8 convincingly show, Section 715.8 is an almost "impossible"
statute. It is possible, of course, to provide an exemption or exclusion
as to any given appliecation of the rule against perpetuities, but it is
not logically possible to retain the rule (as is done by Civil Code Sec-
tion 715.2) and, at the same time, to obliterate the concept of "vested"
upon which it operates. In short, the rule is simply a rule against the
remoteness of “"vesting," (here using "vesting" in the traditional sense),
and nothing more can be made of 1t. As no one advocates ocutright repeal
of the rule, "revision" must take the form of changes in the way it is
applied (cy pres, wait-and-see, etc.) or comparatively specific exemptions
or exclusions. Changlng a logically necessary component of the rule (as
was done by enacting Section 715.8) is akin to making an error in arithmetic.

The staff is convinced that, with the repeal of Seection 715.8,
California statutes on perpetulties and closely related matters (restraints
on alienstion, trust duration, income accumulation, etc.}.will be reduced
to thelr simplest, clearest, and most plausible form in a century. Indeed,
there would appear to be a positive need to leave this legislation alone
for the forseeable future. In 1959, the Commission concluded that it had
set the perpetuities house in order by removing all vestiges of the old
suspension rule, by retaining the common law rule {Civil Code Section
715.2), and by providing a speclal rule for the duration of private trusts

(civil Code Section 771). Then, in 1963, the State Bar Committee (Messrs.
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Homer D. Crotty, Edward D. landels, John R. McDonough, John M. Haff, and
lawrence L. Otis} proposed a cogent perpetuities reform "package." As we
see, Sectlon 715.8 was a sour note in the package, but the other reforms,
especially the cy pres doctrine (Civil Code Section 715.5) and the un-
qualified 60-year period in gross {Civil Code Section 715.6), presumably
are still "good" and ought to be sufficient. Surely it would seem wise
before introducing other imnovations, much less a comprehensive revision,
to awalt at least one appellate decision that deals in a significant way
with the changes of 1959 or the reforms of 1963, It seems to the staff
that, notwithstanding the infinite productivity of legal scholars in this
field, if Section 715.8 can be gracefully removed, the California legisle-

tion will have been placed in as good order as can be expected,

ANALYSIS OF CCMMENTS

Writers (24) advocating repeal of Section 715.8

Turning to the thirty-six letters attached as exhibits (these are
arranged merely in the qrder received), it appears that 24 of the writers
advocate repeal of'SeEtion 715.8 and expressly disfavor additional changgslﬂ_‘
The law professors are unanimous in this view. See Simes (Exhibit VI);
Halbach (Exhibit VII); Dukeminier fixhibits XI and XX¥V); and Powell (Exhibit
XVI). Some of the practitioners display asurprising grasp of this esoteric
subject in supporting repeal of Section 715.8. See, e.g., Schifferman
(Exhibit TII)}; Cohan & Fink {Exhibit XII); Pigott (Exhibit XIII); and
Humphrey (Exhibit XXIV). Of course, some of the writers supporting repea’

are merely acting upon advice or state no reasons for their view.
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Writers (9) not objecting to repeal but ralsing questions

Nine of the remaining letiers 4o not oppose repeal, but do raise
guestions or make suggestions. In most of fhése letters, the writer -
simply claims a skeptic's privilege to check this matter cut for himself.
This is an entirely understandable reaction because, excepting persons
who follow''perpetuities" as an avocation, it does take a day or two
of hard study t0 reorient oneself with it. The views expressed in the
9 letters can be summerized as follows:

(1) Mr. Chadenayne (Exhibit V) opposes "piece-meal tinkering,” but
apparently would favor repeal if the repeal were based on a "thorough
consideration.™

(2) Mr. Perguson (Exhibit X} observes that Section 715.8 is "wretchedly
written," but would be reluctant to see restoration of "a strict historical
application of the rule against perpetulties.”

{3) Professor Dukeminier has additional ideas in the field of per-
petuities (Exhibit XI), but "would meke a small start by repealing Civil
Code Section 715.8." (Exhibit XXXV)

(4) Mr. Farrell {(Exhibit XXVI) favors repeal and states his reasons,
but would go further and reduce the perpetuities sections to s single
definition of, and limitation upon, "vesting." His draft statute captures
the essense of the "wait and see"” doctrine which was passed over by
California in 1963 in favor of the cy pres principle (Civil Code Section
715.5).

(5} Mr. Abel (Exhibit XXVIII) notes that Section 715.8 cannot be
"rationally reconciled with Section 715.2," but he would favor "careful

study" of the effect of the repeal, especially upon related code sections.
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(6) 1n a thoughtful letter, Mr. Samuels (Exhibit XXTX) concludes
that, "I bhave no hesitancy in recommending that the section be repealed,
unless the rule against perpetuities as stated in the Constitution and
Civil Code 715.2 is clarified so as to be compatible.” He observes, how-
ever, that it is at least possible that the Legislature in 1963 actually
meant to exempt all trusts the assets of which can be sold by the trustee.
He concludes that, "If so, the clarification should go a step beyond the
existing code section and clarify whether it is intended to apply onmly to
legal and egquitable interests in specific assets, or vwhether it is also
intended to limit the terms of private trusts.”

(7) Mr. Kimbrough (Exhibit XXXI) was unable to conclude whether
Section 715.8 "could be repealed without harm to other sections and con-
cepts,” but he doubted "the correctness of the sweeping conclusions ex-
pressed by Professor Dukeminier."

{8) Mr. Glass (Exhibit XXXII), believes Section 715.8 should be
repealed, but he wants it made clear "that there is no intent thereby to
1imit Civil Code Section 715.5 [53_23593.“ He also observes that "there
may be lurking behind the confusing language of Section 715.8 the germ of
a meritorious idea." His suggestion (validity during the lifetime of the
transferor's grandchildren), however, seems less forceful than the cy pres
rule or'other changes that have been or might be made.

(9) 1astly, Mr. McInnis (Exhibit XOXIII) is "convinced that Civil
Code Section 715.8 should be repealed," but he apparently would also repeal

the entire "package" of 1963.
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Writers (3} objecting to repeal

The dissents are limited to Mr. Boucher (Exhibit XX), Mr. Crotty
(Exhivits XXI and XXVII), and Mr. Schwarz (Exhibit XXIII}. Mr. Boucher
has "no doubt that Section 715.8 has raised serious theoretical problems
in the perpetulties field,” but he doubts "that from a practical standpoint
repeal of the section is so urgent that it should be promoted by the Iaw
Revision Commission.” He would give priority to another matter in the
probate fileld. His view, understandable as it is, seems sufficiently
answered by the letters of Mr. Warmke (Exhibit XXV) and Professor Dukeminier
{Exhibit XX3V).

Mr. Schwarz {Exhibit XXIII) of Gibscn, Dunn & Crutcher, unlike Mr.
Pigott (Exhiblt XIII) of that firm, agrees with Mr. Crotty that Section
715.8 should be retained.

Mr. Crotty (Chairman of the 1963 State Bar Committee) is the lone
defender of Section 715.8, and he makes several points. He relterates that
"it is the purpose of Section 715.8 to eliminate from the rule against
perpetuities commercial arnd contract transactions." But, of course, the
section also seemingly eliminates beneficial interests under trusts,
executory interests under wills, and the like. He does not believe that

Wong v. DiGrazia ("on-completion" lease is good) "cleared up the cloud !

surrounding Haggerty v. Oakland" ("on-completion" lease is bad). The

matters alluded to here apparently are limited to the dissent of Justice §

Peters (a perpetuities "purist") in Wong v. DiGrazia; dicte in First & C

Corp. v. Wencke, 253 Cal. App.2d 719 {1967} in which the court, rather

oddly, quotes the Haggerty decision; and the decision in 'E;-i:_ne v. Hyne,
260 Cal. App.2d {1968) in which the court (Cobey, Shinn, and Ford) held
-6



that a purported sale of real property by the "heirs" of a living person
to take effect upcn the distribution of the real property from the living
person's estate violates '"the rules against restraints of allenation and
perpetuities."” The latter decision dealt with a transaction made before
the 1963 legislation, but in any event the genuine basls of the decision
appears to have been "the courts’' general tendency to frown upon such
transactions, which tend to defeat the intentions of the testator amd leave
the heir with only a fraction of his rightful inheritance."

The dread which Mr. Crotty and other lawyers may have as to these ad-
mittedly infrequent judicial dicta and decisions seems to have given rise
to the desire for a modified "rule against perpetuities" that is literally
self-applying. In other words, the search is for & rule and for exemptions
and exclusions that are so clear that the courts cennot possibly misstate,
misconstrue, or misapply them. As worthy as this objective may be, the
goal seems utterly unobtainable in this area, and one can wonder whether
Section 715.8 is even a step in this direction. Perhaps it would be better
to attempt to educate the courts in cy pres and the 60-year period in gross
or, as an altermative, specifically to exempt leases to commence in futuro,
long term opticns, oil and gas rights that purport to arise in the future,
and the like. 4 general and confusing section such as 715.8 may ultimately
serve the contrary purpose by causing the courts to lapse back into - . .
"fundamental" perpetuities policy, rules, and tradition.

Mr. Crotty wonders, as does Mr. Boucher, about the practical signifi-
cance of Professor Dukeminier's views as to the perpetual estate tax avoidance

posgibilities Iinherent in Section 715.8. 1In Exhibit XXXV, Professor

-7-



)

Dukeminier again explains his fears as to the tax avoidance possibilities;
but in the staff's view, the tax problem is not the core of the effort to
repeal Section 715.8. 1In our view, the tax problem involves a contingency
upon & contingency upon a contingenecy, because it seems impossible to pre-
dict (1) whether Section 715.8 is constitutional, (2) how it might be
interpreted to apply to trusts, or {3) what the tax consequences of a
given construction might be.

Mr. Crotty also mentions the proposed deletion from the California
Constitution of Section 9 of Article XX ("No perpetuities shall be alldwed
except for eleemosynary purposes”). The Constitution Revision Commission
intends to delete that section, of course, simply as a matter of eliminating
legislative matter from the Constitution. In view of Civil Code Section
715.2 (the common law rule against perpetuities) this deletion will have
no effect, except possibly to "validate" certain guestionable features
(novel concept of vesting and 60-year period in gross) of the legislation
of 1963. Removal of the constitutional exemption for "eleemosynary
purposes” will have no significance because, if there is one thing clear
about the rule against perpetuities, Civil Code Section 771 (trust duration),
Civil Code Section 724 (accumulation of income), and the Califormia decisions
on perpetuities, it is that none of these matters have any bearing upon the
duration of a charitable trust. As the decisions put it, the beneficial
interest under a charitable trust is always and forever "vested in charity.”
The only problem in this area is determining whether a trust 1s charitable
{as opposed to "honorary" or "private"), and this is a matter not aided or

affected by constitutional or statutory provislons.

8-



Professor Dukeminier (Exhibit XXXV, third paragraph) observes that,
"an examination of the social philosophy underlying perpetuities policy will
bog the commission down in a swamp from which it will not likely emerge
with any agreement or legislation." The staff agrees and would add only
that the Commission in 1959, and the State Bar Committee in 1963, did
craftsmaniike work, and that with repeal of a single section (715.8), the
code provisions will be left in fair shape whether one 1s thinking in
terms of "social philosophy" or of understandable codification.

Respertfully submitted,

Clarence B. Taylor,
Assistant Executive Secretary
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DeMeo Bullding

1022 Mendocino Avenue

Santa Rosa, Oaliforpia 95401

Dear Mr. DeMeo:

The 1969 Legiplature authorized the Law Revision Comission to make a
study to determine "whether Civil Code Section 715. 8 {rule against perpeiu’-
ties) should be revised or repealed.” In a special report prepared for the
Assexbly Camsittee on Judiciary, it is stated: "*All the perpetuities ex-
perts in the state would vote to get rid of one confusing statute, Cailfornia
Civil Code, Section 715.8. We need nothing in its place.'” Zoldfarb & Sirger,
Problems 1in the Adwinistration of Justice in California 52 (1969). An extract
of the pertinent portion of this report is enclosed,

We note that you participated in the C,E.B. project which resulted in
the publication of California Will Drafting (Cal. Conit. Ed. Bar 1955). 7The
Commissicn would appreciate your assistance {n this project. Specifically,
we seek your opinion whether Civil Code Section 715.8 should be repealed and,
if =0, your reascns why.

If you believe that Section 715.8 should be repealed but only if addi-
tional legislstion is enacted, we would appreciate your advising us of the
nature of the leglislation needed., The Commission {s not now in a position
to undertaks any additional substantial projectis, Accordingly, we would
have to defer making any recommendation concerning Section 715.8 ir 1t is
concluded that such a recommendation could be made only after a comprehensive
study of all aspects of the rule againegt perpetuities had been completed.

If poszible, the Comvisgion would like to submit a recommendation on
thiz toplc to the 1970 Legislature, If we are to meet this gchedule, we
need to receive your response not later than August 15, 1969. If you are
unable to sends;uz a full expression of your views by that date, we would
nevertheless appreciate receiving a brief statement of your conclusion as
to whather Section 715.8 could be simply repealed.

Sincerely,

John H. DeMoully
Executive Secretary
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HOWARD . THOMAS
WILLIAM Mo SNELL
OUVER M. JAMISON
TNEWTON RUSSKLL
FENTON WILLIAMSON, R,
PAUL ASFERGER
CMARLES E_BMALL
ROGER E_FiPrs
PHILIP H_WILE

JAMES €, LAFOLLETTE
JAMES O OEMSEY
ROBERY J. TYLLR

JOHN G. MENGSHOL
J. CARL MOTSCHIEDLER

EXHTBIT II

THOMAS, SNELL JAMISON, RUSSELL, WILLIAMSON

ATTORNEYS AT LAW

& ASPERGER

TENTH FLODR DEfL WEBB CENTER
FRESNG, CALIFORNIA 9372)
TELEPHONE 256-9 74t

July 21, 1269

Mr. John H., DeMoully
Executive Secretary

California Law Revigsion Commission
Schocl of Law

Stanford University

Stanford, California

Dear John:

Code Section 715.8.

94305

This is in reply to your form letter of July 18,
1969, scliciting my comments on the move to repeal Civil
I believe the appropriate comment

would be, "It's about time®--I certainly favor repeal of

the section as soon as possible.

In my opinion, in view

of the very substantial body of common law con the meaning
or meanings of "vesting," no substitute for the section is

needed or desirable,

Very truly yours,

-

F

Philipg H. Wi

le
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Rousrrt P SCHIPFLRMAN
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Laph ANGELES, L ALLFOIM 1A 9l

TELE PRGN el s S

July 22, 1968

Mr., John H. DeMoully

Executive Secretary

California Law Rewvision Commission
Stanford Law School

Stanford, California 24305

Dear Mr. DeMcully:

I am in receipt of vour letter of July 18, 1969 with
respect to California Civil Code £715.8.

I am in agreement with those who propose repeal of
this code section. 7T do not believe that additional legis-
lation is needed.

In my wiew, this section is quite confusing and tends
to detract from the legisiative purpose reflected by the
Rule agailnst Perpetuities. Furthermore, i1t appears to
inject considerations which were apposite as long as we
had a rule against the suspension of the power of aliena-
tion, but which have nct obtained since 1951 (see former
Civil Code §715).

Accordinly, I concur in its proposed repeal.

Sincerely vours,

RPS/nd ROBERT P. SCHIPFERMAN
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WARMKE & KONIG

ACTGRMEYS AND SOUMSELQRS TELEFHONE
LEON € WARMKE SUllE O dEL Al BUILDING “54 BTA
RICHARD W. KOMNSG 1 5 WORT DL BORADD STRIEET AREA SODE 209
RICHARD W JORNSON SGTOQUKETOM, CALIFORNIA DLE0GE

Mr. John H. DeMoully

Executive Secretary

California Law Revisicn Commisslion
School of Law

Stanford University

Stanford, California G4305

Re: Civil Code Section 715.8
Lear Mr. DeMoully:

Replying to your letter dated July 18, 1969,
it is my opinion that California Civil Code Section T15.8
snould be repealed, with no repluacement therefor.

The reasons for my opinion are well set forth

in the extract from Goldfarb and Singer, Problems in the
Administration of Justice in California 62-03.

Sincerely yours,

LEON £, WARMKE

LEW:rh
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CHADEAYNE, WILKINSON, TALLEY &8 CRANDE

ATTLRMETS AT LAW

SREMGELCY CHATLAT M 2 WEET TENTH STREET
GoCLATTOR WILK M- 1617 1967) SRR vl TELEPHONE AREA CUDE 250
ALFRED F.YALLEY. Jl4. TRAL TRACY BI%-iS6%
FRAMK A, GPANDY STGURTON 4¥8- 27084

. July 22, 1969

Caiifornia Law Revision Commission
sehgol of Law

Stanford University

Stanford, (alifornia 94305

Gentiemen:

In yesponse to your ietter of July l8th concerning actien, if any,
which should be taken in reference to Sccticn 715.% of the Civil Code,
I seriously doubt 1f 1 should be classed as anything approaching an ex-
pert on this business of perpetuitics as 1t is sowmething which very,
very seldom arises in the general practice of law in a comnunity the
size of Tracy.

However, your letter implemented me to choeck the code section and
the available authorities in reference to it, Review of one code sect-
ion cannot, of course, be inteiligentiy made without corsiderinp other
code sections bearing on the sume problem. Bven z cursory examination
of the code sections wearing on this problem of perpetuities indicates
that there has been considerable pilece-meul tinkering with the rule
against perpetuities over the years, particularly durinp the last ten
or twelve years. This, in and of itself, would indicate that rather
than more tinkering., a thorough consideration should be given to the
whole problem, and that pending such thoroupgh rewvision, it would seem
to we that unless Civil 7I5.8 15 creating more problems than appears from
the cited authorities, that thers is no recal need in wasting the
Legislature's time in repealing 1t. Lf, on the other hand, it has
created some particular problems, it is probahly not much of a chore to
repeal it, since repeal wowld probably not have any notable e¢ffect
on the perpetuities problems. My conclusion 1s that 715.8 is rather
unimportant except in a consideration of the whole problem of rules against
perpetuities, and this whole problem should be reviewed in the not too
distant future,

Very treis yours,

COADEAYNE | WILKINSON, TALLEY & GRANDE

-
- '

J. Kinpsley Chadeavne

JEC: jeb
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BNIVERSITY OF CALIFORNIA
HASTINGS COLLEGE OF THE LAW

198 MOALLISTER STIREET
Sam FRasCisen, CALIFORNIA 94700

July 27, 1969

Jobn . DeMoully, Executive Secretary
California Law Revision Commission
School of Law

Stanford University

"

Stanford, Calitornin 947015
Dear Mr. Dedouliv:

Answering, your letter of July i17th: 1 thisk Section 715.5 of the Civil Codc
should be repealed; and T do not helieve that it Is necessary to revise it
or to substitute otner lesislation for it. My views on thls section are
contained in an article winilcit T wrofte, anpearins in the Lastincs Law Journal
for January 1987, 18 Lastimes L. Jour. 247, 1 am inciosing a copy of the
article. You will rind my views on Scction 7105.8 stated ac pages 256 to 258,

As I indicate in the article, this zeetion validates certain provisions which
might, as a practical matter, tie up property for an indefinitely long time,
There is no legislaticn like it anvwhere else so far as I koow. It's effect
is te bring back the rule as to suspension of the power of alienation, which
was undesirable and was totally repealed i 1959, Moreover, this doctrine

of suspension of the nower of alienaxtion is revived in a most objectionable
manaer, nameiy by introdecing a new definition of a wvested interest the like
of which has never been hieard of hefore,

The last sentence of Secction 715.85 is entirely unobjoctionable. 1 refer to
the following: “An interest is aot invalid, either in whole or in part,
merely because the duration of the interest may exceed the time within which
future interests in property nust vest under this title, if the interest nust
vest, if at all, within such time.” iiowever, that sentence expresses merely
what would be good common law even if it werc not enacted, and so it is
UNNECcessSary.

1 stronzly support anm immediate repeal of Section 715.8 and do not believe any
preliminary study 1s necessary.

Siacerely vours,

Lewis

~a

1, Simes

[
’

M5 jb



Perpetuities in California Since 195
By Lxsws M. Soaes®

New Concept of Vesting

Pr Uu:zbly the raost thmou ghly unipue and C{Hni iv revolutionary
provision in the legislation of 1963 is Scction T15.8, which reads in
part as follows:**

“An Buterest in real or personal property, tegal or cquitable, is
vested if and when there is 2 person in being who coald couvey or

3K e Lwnch, Feepetuitics fn o Nulshe H St Hanv. L. oy, B35, 644 (1938),

By Can, Crv. Conr: § 7157 (enwctod by Cal. Siet, 1963, eh. 1405, ",'SG ot GO,
0 Car. Crv, Cone: § 7158 (enocied b:, Cal. Stat. 162, ch, 373, § 7, <t J010).
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there are persons 1'11_ heing. irrespective of the natuve of their respective
interests, who togoether could convey a fee simple title thereto.”

As a part of the Jegislative act in which this provision was included
there was a clause repealing Scetions 693-93 of the California Civil
Code, which, since 15872, hasd constituted the definitions of vested and
contingent future interests. The repealed sections are as follows:

§ 693. Kinds of Futurc Tnterests. A future interest s either:

1. Vested: or
2. Contingent.
§ 694 Vested Interests. A future interest 3s vested when there s
a person in being who would have a right, defeasible or indefeasible,
to the immediate possession of the propecty, upon the ccasing of the
intermediate or precedent interest,
§ 895, Contingent Interests. A future interest is cantingent,
whilst the porson m whom, or the event upon whicl, lt is limited to
take eflect remains vncerinn,

It would appear that, under the guise of a new definition of vested
"and contingent futore interests, the new seetion has in fact eliminated
any rule against yemoteness of vesting, and has provided a test of
suspension of the power of alienation in determining the validity of
future intercests. This is a step backward, As has been seen,”* suspension
of the power of alicnution was entively eliminated from our code in
1959 because it was thought te be undesivable, It is true, 2 major ob-
jection to it at that thine was that reles restricting the suspension of
the power of alichation unduly restricted the duration of trusts; and
clearly the new scetion establishes a rule of suspension of the power
of alicnation only with respect to contingent future interests, but docs
not concern itsell with the duration of equitable vested interests in
trusts. Nevertheless, a rule dealing solely with suspension of the power
of alienation, without any restriction on those contingent future inter-
ests which do not suspend the power of alienation, is undesirable.
Two examples will show how this is so. A conveys land “to B in fee
simple, but if the land is ever used for business purposes, then to € in
fee simple.” If the executory interest limited to € is valid, it may tie
‘up the property and prevent a clear title for an indefinitely long period
of time. Tt is true, B and C could unite in conveying in fee simple
absolute: henee there is no suspemu}n of the power of alienation.
Moreover, C’s interest is valid as a “vested” interest under the new
statutory provision. But c]c.arl} it docs tic up property. For while B

41 Cal, Stat, 1959, ch, 470.
#2 Sovrs, Funime Ivvenuses 265 {Zd ed. 1966).

-
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and C could unite in comveying in feo simple alsolute, Giey aie not
likely to do so, stuce they waill have dillienXy in evaluating thelr 1o
speclive interes(s ™ Or suppose A, owning laad in fee staiple absalole,

o

cxcentes Tor valuable consideralion, an sastrinent, covenad] g o1 bus
hall of himsclf, his Leiss and assigos, that B, his heis, and assigns, shall
have an option for 1LOGO yewrs o buy the Tand fov $10,600. Under the
commnon Liw rule against perpetuities, the nptifm would be regarded
as valid," since A Qs brying to give B a coulingent, couitable interest
in the land, which nay not vest for LIKO voars, Yot the option docs
not suspc‘nd the powgr of aliemation, and, under the new stalutory
provision, it would appovenily be good. Todeed, the now stalntory pro-
vision resulls jir thiss I dhe only contingont, fulore interests found in
a deed or will are limiled o delintie ascortained persons, the rule
against peypeluities is not violded, The contingent Tilare interests are
saved by the use of o fiction v ieecrdance with which they are deemed
vestod.

That a rale solely against the suspension of the power of alienation
is inadequale to provent the tying up of property for an unreasonably
long tine, has buen recognized by the courts of this state and of oilice
states. Thus, ay Dhas been seen, hefore tie common Taw rule against
perpetuitios was declared in this stole v datetery form, the courts
concluded that the common buw vale agaiist porpetuitios, as a role
of remolencss of vesting, was in force by vivtue of o provision of the
California constitution. Awd in Now Yook aod some olliee states, whese
statutory rules as to the suspension of the power of alienation have
been in force, courts bave seamed ready to nd, on one ground or
another, that there is also a rule ageindd remoteness of vesting. ™

But even if we wore to concede that the ouly rile restiicting the
tying up of property by futire interests shoadd he wrale as suspension
of the power of alienation, it is most asatisfuctory to stale it in the
form of a new definition of vesting. From tise inanemorial the term
“contingent,” when applied to fulure interests, has meant “subject to
a condition precedent.” I is hied to sce how such an interedt can truly
be said 1o be vested merely becaase of the new clunse in the statute*®

43 The deading English cnse to this eflect is London & 33, By, v. Gonom, 20 Che
D. 562 (1682). To the same eflot is 4 Resvavinnr, Puoeswsy §§ 393-94 {19449,

4 Sop penerally Soans & Saovu, Foruse Inmuseses, e 41 (2d wdl 19367,

161k is bolieved that the Califonia Supreme: Court, which has seeoguized that a
rule zgainst remoteness of vesting s declared by the Coeliforaia constitution, i5 not going

_ to conclude that we still have a rale agaiist reotencss of vesting enacted ia the civil

code, just brcanse the lrgislature has we-dofined vesting ko touns of suspunsion of the
power of alicnation,
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July 16, 1969

John H. DeMoully, Exccutive Secrotary
California Law Revision Commission
School of Law

Stanford University

Stanford, California 24305

Dear Mr. DeMoully: :
1 am writing in response to your letter of July 7, 1969,
inquiring abeut my opinion ceoncernlog possib}e revision or repeal
of Civil Code Section 715.8, dealing with an| aspect of the rule
against perpetuities. Tt is easy for me” to give my opimion, be-
(:} cause I am personally satisfied that this See¢tion should be repealed.

T do not believe that the repeal of this Section must
necessarily await additional legislation because the Section is
severable from the other perpetuities sectiops, and it deals with a
matter which I believe necdn't have been treated at all. The Section
primarily creates new and quite independent problems.

1 do believe a comprehensive study of all aspects of the

rule against perpetuities would be desirable, at some point, and T do

not believe the job was properly done at the| time the pew sections

were added in 1963. This does not mean, however, that repeal of

this Section must await such a comprehemsive! study. The second

paragraph of Section 715.8 is umnecessary and, I think, unimportant

one way or the other. The first paragraph undertakes casually to re-

define the "vested" interests, without even restricting the redefini-

tion to application for purposes of the rule against perpetuities.

The risks here go beyond perpetuities matters and affect construction

and classification of future interests generhlly, but another objection

exists specifically with regard to perpetuitﬁes matters. The provision

would, if taken literaily, eliminate all restrictions on the creatlon

and duration of trusts or lepal life estates whare the trustee or legal

life tenant had a power of sale. 1 would expect our Supreme Court, if

confronted with the problem, to avoid this interpretation in a way T

shall not now venture te discuss, but the reason I would expect it to
‘:} do so is that this provision should, if appllied literally, be held to

violate the California constitutienal prohibition against perpetuities.
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A literal interpretation would also be contrarvy to any conceivably
sound notion of public pelicy in the perpetuities area, even if not
uncoastitrutional.

In case vou have not already done so, let me urge you to
solicit the comments of Professer Josse Dukeminier of the U.L.L.A.
law faculty. He may have some simple, ready solutions to sugpest, and
I would certainly be interested to luow whether he would concur with my
suggestion that this Section could, if necessary, be repealed without a
comprehensive study of the cntire rule. 1If he disagreed with my view, I
would certainly reconsider my position and wish to have all of his reasons
considered. I know he has thought about thig matter extensively, and he
ig also one of the leading experts on thesc ﬁroblcms in the country. In
fact, if 1 were to suggest anyone in the country to do either a comprehen-
sive or limited study of the rule against pPrpetultieS for any state, he
would be the first persen to whow I would turn. A look at his writings
and past work on reform in the ares would solidlv reinforce my own views,
I'm sure. T therefore hope you will consult him on this matter before
taking any action.

I hope my brief comments will be of some use to vou, and I
trvust you will not feel that T have passed rﬂe buck by sugpesting that

you counsult Professor Dukeminier.

Sincerely,

Edward Q. ialbach, Jr.
Dlean
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COUNSELORS AT LAWw

GO CALIFORNIA STREET
TELEPHONE SE:- 3400 AT L05 ANGRLES

AREA COOE 415 - ZAN FRANCISGCO. CALIFORMNIA 24108 - MCCUTCHEN, BLACYH,
CABLES MATPAG VERLESER & SHEA
TELEX 47038 515 S0UTH FLOWER STREET

July 23, 1969

California Law Revision Commizsion
School i Law

Stanford University

Stanford, Califcrnia 24305

Attention: Mr. John H. Deboully
Executive Secretary

Gentlemen:

In regponse to your letter to me of July 18,
I am in favor of repealing Section 715.8 of the
Civil Code of California, because I balieve it has
caused more confusion than was resoived by its
enactment,

I am in favor of the common law rule against
perpetuities, enacted in Section 715.2.

Sincerely yours,
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ALLARD, SHELTON & O'CONNOR
ATTORNEYS AY LAW
00 PONGHNA MALL WEST, S1XTH FLODOR

T ARONARDE A, SHELTGHN FOMONMA, CALIFORNIA I7TESS JOEEPH A, ALLMARD

MAUMCE O'CONNDR {1an7- 1088}
M, CRAID MrseAMIGAL {Td) S22 1043 AND 2130 BE4-2ARD

Lo _ EMGENE J. AXELROD

FERDINAND & FERNANDEL
JOHN 8. SOOORICH
THOMHAD O ARAYTOM

| RAML M, MARONEY

July 22, 1969

Mx. John H. DeMoully

California Law Revision Commission
School of Law, Stanford University
Stanford, California 94305

Dear Mr. DeMoully:

It is my opinion that Civil Code Section 715.8 should
be repealed. I have read the California Law Review
article by Professor Dukerinier, and I concur in his
objection to the possibility that this section could
be used to create private trusts of unlimited duration.

My interest in this problem has been concerned basically
with aveoiding death: taxes, and Y have generally found no
desire on the part of my clients to tie up the property,
a8 such for periods longer than lives in being plus
twenty~one years, although there could be a strong argu-
pent in favor of making it lives in being plus twenty-

- five years inasmuch as college: education now is inclined
to extend beyond twenty-one years of age.

Yours truly,

£ a.

L. A. Shelton
of '
ALLARD, SHELTON & OI'CONNOR-

LAS:mel
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KEITH th. FERGUSON {803 1088}
WILLIAM £ FERGUEON
JOHN L NEWBURN

THOMAS &, HENRY, GA.

EXHIRIT X
LAwW OFFICES
FERGUSON, FERGUSON & NEWBURN
FOH&F vANH-ZE AvEMUE

LA JODLLA CALIFORNEA

MAILING ADDRESS
BOX 27F-Q2037
Tla-d54-4233

July 24, 1969

California Law Revision Cummission
Stanford University School of Law
Stanford University

Stanford, California 943053

Attention: Mr., John H, DeMoully
Dear My, DebMoully:

In response to your letter of July 18 concerning Civil Code
Section 715. 8, I would report that from a practical stand-

point, ! have had no problems with the rule against perpetuities,
As a result, I have not gone into the matter in depth and, un-
fortunaiely, do not have the time t¢ do so right now,

It has been my general understending, however, that California
adopted the common law rule against perpetuilies in 1951, and
that 715. & and 715. 8 were pagsed in 1963 o say, in effect, that
California would not be burdened with the hisiorically severe
application of the rule io void insirumenis which by technical
construction could conceivably violate the rule, but rather the
California law would be applied in such s manner as to void
only those interests which by actual passage of time and
happening of facts would violate the rule in actual practice.

I agree that 715, 8 is wreilchedly written. However, T would be
reluctant to see it abolished if this would expose us to a strict
higtorical application of the rule against perpetuities.

Sincerely yours,

T . S : |

i *

Willinm E, Ferguson

WEF/lc
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July 22, 1969

Mr, John H, DeMoully

Executive Secretary

California Law Eevisian Commission
Stanford Law School

Stanford, California 94305

Dear Mr. DedMoully:

I am pleased to bhave your letter informing me that the Law
Revision Commissicon is studying whether Civil Code Section 715.8
should be revised or repealed. If I bad to choose just cne sec~
tion in the (Civil Code that should be repealed, Section 7i5.8
would be it, The possible miscehisf and headaches it can cayse
cnce moved me to wrile about them., Perpetuiiies Revision in

California: Perpetual Trusts Permitted, 55 California Law Review

678 (1967, 1 enclese a copy.

Section 715,.8 was enacted upon recommendation of a state bar
committee that was much upset by Haggeriy v, City of Oakland, 161
Cal, App., 24 407, 326 2,24 957 {1958}, The district court of
appeals held in this case that a lezse to commence upon completion
of a building violated the Hule against Perpetuities, On-completicon
leases are standard practices in shopping center developnment, and
it is understandable why the Haggerty case was unpopular with the
bar, The Haggertiy case waz2s not appealed to the California Supreme
Court,

The report of the bar committee recommending Section V15,8
dezlt only with the application of the section to on~completion
leases, but of course the section, not being limited to on-completion
leases, has much more far-reaching effect, To any one who is today
worried about the application of the Hule to on-completion leases,
it should be pointed out that on~completion leases will be exempt from
the Rule even if Section 715.8 is repealed, The {alifornia Suprenme
Court in Wong v. DiGrazia, 60 Cal, 2d 525, 386 P,2d 817 (1963) refuseqd
to follow the Haggerty case and bheld an on~completion lease did not
violate the Rule against Perpetuities, The court reasoned that under
the law of contracts there was an implied provision that the building
be built within a2 reasonable time and that 21 vears was more than a
reasonable time, Therefore, unless the building is built within 21
years the lease agreement cannot be enforced, It should also be
noted that on~completion leases, esven 1f they violate the Rule against
Perpetuities, will be reformed under California Civil Code § 715.5 to

carry out the intention of the parties,
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Civil Code § 7L5.R has two desivable applications, but the
disadvantages far outweigh itbe=e in my judgment, 'The first place
where the applicaticen of Ssotion ¥15,8 is sound is to commercial
tranzsactions: leases, cpticns, oil and gas and mineral interests,
Many commentsitors have long attacked the npplication of the Rule
agalnst Perpestuities 1o ¢ompersial transactions, Section 715.8
effectively exenpts commereial itransactions because there ordinarily
w%ill be persons in being who, by conveying all the separate interepts,
can convey a fee simple, However, since the courts have power to
reform any commerciazl transaction that violates tie Rule under Sec~
tien 71353,5, it does not appear that Sectieon 715,8 is needed, Options
not In a lease and anlimited in tiwme will probably be cut back to
2 years under the oy pres power, I would net object to a statute
specificaliy cutting backK uniimited options fto 21 years (See Ontarico
Perpetuities Act of 1986, § 13), Nor would I ohject to a specific

rovision exempting ¢il, gas and mineral interests from the Rule iF
the Commission thinks that is desirable, But these interests should
not be dealt with by such a broad statute as Seotion 713,8,

The second sound aprpiication of Sectlon 715.8 13 to executory
interests fellovwing deternminable fees, Let me illustrate this by
two cases,

Case 1, O ftransters Blachacre to Schoonl Boznrd, so
long as used for school purncses, then to reveri to 0,
0 has a possibility of reverter exempl from the Rule,

Case 2. o transfoers 3lackacre te School Board, so
long as used for school purposaes, then to X [or to the
ithen owner of the farm from which Blackacre was carved],
The gift over is an executory interest that violates the
Bule, O has a possibility of reverier.

There is no policy reason why Cases 1 and 2 should not be treated
alike, It should not matier who takes the land when it ceases to be
used for chureh purposes, In fact, it would seem betier if it did
return to the owner of the farm from which ii was carved rather than
to the heirs of 0, whe will be scattered md difficult to trace, A
determinable fee s0 long as used as a railway is really like an ease-
ment, and when the railway ceases possession of the land should go to
the abutters, All the litigation stirred up by L, C, Faus tryiag to
buy up reverters from heirs of grantors toe the Pacific Electric Rail-~
way Company should serve as a warning that the law needs reform here,
Under Section 715.8 Cases 1 and 2 are treated alike, If the section
is repealed they will be treated at common law as stated in the cases,
The common law makes no sense as policy,

I would recommend that this problem be solved by a simple statute
saying possihilities of reverter and rights of entry are suhject to
the Rule agaiust Perpetuities., Any such interest that violated the
Rule would he reformed under Section 15,5 to carry ocut the intention
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of the grantor, Very likelvy the court would lay down a rule that
possibilitien of reverter and riehts of entry and the equivalent
execulory interests unlimited in time are good for 21 vears, Obply
by subjecting possibilities of reverter and rights of entry to the
Rule can we eliminate labelism without » policy hase, This has
heen done in Eugland,

The great objection to Hection 715.8 lies in its application
to trustis, It is apparently now voszible in California to have a
private trust of indefinite duration sxempt from estate taxes dur-
ing ite duration. Thus:

Case 3. T begueaths a fund in trust to pay the income
to T's issue per stirpes from time to time living, When-
ever there is no issue of T zlive, the trustee is directed
to pay the corpusg to Stanford University, Teo vest all the
interests in ihe trust under Ssction 715,8, the testator's
adult dissue, with the conseni of the trustes and Stanford
University, are given the power to appolint the trust prop-
erty 1o whomever thev plezse incliuding themselves, So
long as testator has aduit issue alive a fee simple to the
trust property can be conveyed and the trust is noi subject
te the Rule against Perpeituities, However, because ihe
fasue can appoint the property only with the ronsent of an
adverse party, Stanford University, they do not have a gen-~
eral power of appointment for tax purposes, Moreover, the
trustee of this trusi, getiing his fees, might be most
reluctant to terminate it

The tax avoldance possibilities are obvious here, And it cannot be
expecied that the Commissioner of YInternal Revenue will stand by

and let such a lconhole develop., From the point of perpetuities
policy, surely this kind of family trust goling on and on indefinitely
is bad, If it were z discretionary trust or a speadthrift trust, it
would protect the family from creditors for generaticns, The problem
is railsed whether such s trust, and the code section permitting it,
violates the Californis Constitution which prohibits perpetuities,

It is because of Case 3 that Section 7i5,8 should be repealed,
If not repealed, it should be revised io state that it has no applica-
tien to trusts,

In sum, I favor outright repeal of Section 715,.8, regardless of
wnat else is done. However, in addifticn, I hope you will consider
subjecting possibilities of reverter and rights of entry itc the Rule
against Perpetuities,

Sincerely,

Jesse Pukeminier, Jr.
Professor of Law
JD:mj
Enclosure
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Mr. John H, DsMoully

California Law Revigion Commiszsion
Schoal of Law

Stanford University

Stanford, California %4345

Dear Mr., DeMounily:
This

1 i t
partner Alberi Fink and me conceraing the
repesl of Civii Oode Section 715.8.

CTABLE wRDAESS: (AELLA

DF COUMNREL
LEGWISE M BROWK
LAWWRENCL ». BY0OMNE

DERGYR & (FELL IS4 1HaAg

EWHENE M. BERGER ABZ-iS4s

inint reply to your letters Lo my
roposed

My view of ths statute can best be zummarized
Ui

by stating *hat

me monshrogsity freguently sreates

another, The decision in Hageerty v, City of Oakland

e B
at the L.C.A, levael w
and I understand that

i
enacted to oounteract it., Since the California
Supreme Court revarsed the D.C,A. in the Haggerty
cage, it would be nice to reverse the legislative

monstrosity az wall., As far as this office concerned,
Civil Code Section 715.8 makes no sense whatscever.

Sincgpely

JRC1kk

co:  Mr., Albert J, Fink
My, Arnold D, Hahno
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EXHIBIT XIV

PRICE, POSTEL & PARMA
COUNSELLORS AT LAW FRANCIS PRYCE
21 E.CANCHN PERDIOG STREET e -t9GE
SANTA BARBARA CALIFORNIA

CABLL ADDRTSS “UasHETT™
MAILING AQDAESS ® [ BOX 630
AREA CLOOE BOS
SEP- LT

July 28, 1969

California Law Revision Commission

School of Law

Stanford University .
Stanford, California 94305

Attention: John H. Deiloully

Gentlemen:

Executive Secretary

Receipt is acknowledged of your letter

of July 18, 1969, asking whether Civil Code
section 715.8 should be revised or repealed.

I concur in the opinions cited in your

letter and its enclosure to the effect that the
statute should be repealed and not replaced or re-

vised.

As T read 715.8, an interest is deemed

vested so long as a trustee holding a legal interest
in the property and with power of sale could convey

a fee simple title. As your authorities point out,

it would be a portion of the rule against perpetulties
which would invite vioclation of the rule against

perpetuities.

It would seem in effect to be a return

to the old California rule concerning restraints
upon alienation which was repealed when the rule
against perpetuities was revised.

FP:D

Sincerely yours,

\ & -
\\\,ﬁ\)zu\;\/-:zgﬁ Q AALY

Francis Price
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lu BOUTHERN CALIFORNIA FIRST NATIONAL BANK

FIETH AVENUE AT 8 STHARET, w. 0 BOX 1311, BAN DIERS. CALIFOAMIA GRI1TE

TRLIST DEPARTAMENT JULY 29, 1969
P. 0. Box 109

. Mr, John . DeMoully, Executive Secratary .
California Law Revisioc Commission
.+ School of Law -~ Stanford University
' _Stmford, California 94305

.Dear Mr, DeMoully: Re: Law Revision Commission's study
: conce Civil Code Sec,. 715 8.

Thank you for your let:ter of "July 28, 1959, t:oxethar with
the enclosures.

L have been convinced that we can do without Civ:ll Code |
715.8. I appreciated being included in the survey.

My associate and I are writing an article for Trusts and
Estates Magazine, giving a bird's-eye view of “quasi~community prop-
erty” to those in separate property states, We mention the work
your Commisaion has accomplished in this area, specifically your
proposal to have Civil Code Sectlon 140.5 include ‘real property in
another state, Is it all right for us to suggest that those who
want to read further ou this mattar could write the Califormia Law
Revinion Commligsion for a copy of the tentative zecomendlti.m in
this regard?

?ery truly yours,

A ’Jk_-

Vice President and A
Trust Counsel S

- ot
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UMIVERSITY OF CALIFCRNIA

HASTINGS COLLEGE OF THE LAW

186 MCALLISTER STREET
SAN FRANCISCO. CALIFORNIA D410

July 29, 1969

John H. DeMoulley, Executive Secratary
California Law Revision Cosmisaion
Stenford University

Stanford, California 94303

Daar Mr. DeMoulley:

.Your letter of July 7 reached me while I was enroute in the latter part of a
three-months trip Co the Caribbean and the East Coast.

Please sccept my thanks for the copy of the legisiation relating to the Powars
of Appointment. I feel much gratified at the inpuovmnt of the lawr of California
which I balieve that has accomplished.

You ask whether I believe that Civil Code Section 715.8 should be repealed and 1if
it is repeaied whether the repeal should be accompanied by additional lagislation.

I have po doubt whatever that Civil Code 715.8 in its present form creates
uncertainties and trouble for the drafters of wills and trusts in California. The
section in terms re—astablishes in California as the criterien for the Rule Against
Perpetuities the earlier position, namely that the rule coocerns itself only with
suspension of the Power of Aliemation. This was the rule embodied in Civil Code
715.1 which was repealed by Californis Statute of 1959, Chapter ig;u The 1959
legislation left untouched Civil Code 715.2 which embodies the In iViE Rule,
namely that the Rule Against Perpetuities is violated if the limitation either
suspends the Power of Alienation for too long or postpones Mgvesting for too long.
Thus 715.8 cont:rad:lcu an essential part of 715.2. This seems to me highly
undesirable,

I am strouglyfof the apiniaa that the Rule Against Perpstuities as developed in
the common law served a highly useful purpose, namely the preventing of property
ownaTe . from projecting imboitharfuture their desires in a fashiom which would

at to rwle the living by the hand raiced from the grave. The prohibition of
the too long vesting of interests sccomplished in 715.2 is prevented from full
efficacy by 715.8. I do not see that the elimination of 715.8 would reguire any
other sccompanying legislation. Of course, 715.5 places an uncouscionable burden
o our courts since it requires them in effect to remake any will which violates
the rule §8€to the carelessness or ignorance of the scrijener. Section 715.5 was
enacted to accomplish a desirsble purpose, namely to perwit the courts to pare down
a provision couched in years vhen it grysceeded the permissible 21, This limited



-

purpose hes been accomplished by legiszlation in many states, and a revision of
715.5 to keep it within these limits would be good. That, however, does not
bacome a necessity, if the coemission finds it possible to sliminate the
undesirableness injected into our law by the enactaent of 715,8.

il Gl

Bichard R. Powell

S
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July 32, 1969

Mr, John H. DeMoully

Executive Secretary

California Law Revisgion Jommission
School of Law

Stanford University

Stanford, California 94305

Dear Mr, DeMoully:

I have received vour letler of July 18, 1969 inquir-
ing as to whether or not Lhe undersxgﬁed believes Civil Code
Section 713.8 dghould be repealed, revised, or in any way amended,

I have reviewed the section,.and the article in the
1967 issue of the Califoraia Law Review, tage*hnr with some other
material relating to the rule against ﬁLr etuities., 1T would join
in the comments made by the scholsrs in this field for the reasons
given, namely, that thils parviecular section seems to create g
clear posgsibility of wiolation of the rule against perpetuities,
which still has vitality and social merit,

If I read the section correctly, together with the com-
ments made by some of the authovities, waalith can be tied up in
private trusts indefinitely, While the creation of trusts under
‘the common law rule against perpetuities should be retained, I do
not feel that the reasons for cirevmwenting the rule ag&inst
perpetuities has any greater significznce in present-day society
than it did in England several centuries age. If anything, modern
soclety needs would be best served by reducing the period, rather
than extending it,

I realize that this is not a learned exposition on the
rule against perpetuitizs, which as you raglLA@ is an extremely
complicated subject if one should comsider all of the ramifications,
but it is oy belief, aind slsc in general the raa sons for that
belief, which asre certainiv nct unique, and are shared by most
of the scholars and specialists in this {ield, I should point




Mr, Jobn H, DaMoully ~2= July 30, 1969

out thet 1 am not a specialist in the fields of wills and trusts.
Our office has a considerable nrehate practics, with related
estate plamning, will and crust drefcivg, etec. My own f{ield of
emphasis is civil litigation, and this ﬁeﬂeﬂsarily involves
litigation in the prebate and grust fields, I felt I should
point this cut, since while I did work on the Continuing Educa-
ion of the Bar project thet you mentien, it wis in conjuncticon
with one of my variners, Yale Griffith, whe has emphasized to a
great extent the fields of wilie a&nd trusta, Before writing the
letter and reviewing the m&;a*dﬁﬁ, T did discuss the matt
with Mr, Griffith, whe will be %ri ng to you aeparately.

i

Incidentally, he shares my opinio

PIS:km
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Richard Reoul-Tuvsll Faq.
Tobin and Tobin ’ EXHIBIT XVILI

Hibernia Benk Bullding
San Francisco, California

EXTRACT FROM GOLDFARB AND SINGER,
PROBLEMS IN THE ADMINISTRATION OF
JUSTICE IN CALIFORNIA 6£2-63 (1969)

Perpetuities. Related to the problems of probate are the laws which

regulate trusts. In this area, one Ualifornis statute has been critized by
law professors. According to UCLA law Professor Jesse Dukeminier, "All the
rerpetuities experts in the state would vote to get rid of one confusing
statute, California Civil Code, Section 715.8. We need nothing in its place.”

In Professor Dukeminier's srticle written in the August, 1967 California
law Review, bhe pointed out that this part%cular section, enacted in 1963 to
overrule a district court of appeals deciﬁi;n (lster reversed by the Califor-
nie Supreme Court), makes 1t possibile to create privete trusts of uniimited
duration. This is a clear viclation of £he classic ruie against perpetuities,

Professor Léwia Simes jolns Professor Dukeminier in urging repeal of
5.715.8. Edward Helbach, Dean of .the Law Schocl at Berkeley, aleo has
questicned the epnstituticonaiity of the section.

The present Califorpie astatute, according t¢ these experts, violates the
policy of the rule sgainst perpetuities because it sllows weslth to be tied
up in trusts Indefinitely. The purpose of the prohibition is to achieve the
benefits of a turn-over of weslth and eliminate deadhsnd control. As
Harvard Lew Professor Simes has written, "The rule against perpetuities
strikes a fair balance between the desires of members of the present generaw
tion, end similar deeires of succeeding generations, to do what they wish

with the property which they enjoy.”
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ace. The pegiion runs counter

clent and continucusly followed
$-

airnst perpetulties. IT Section
Iintervreted 1iterally, tﬂbh fhare
e limits 3

car: pe tied up in trust.

Very trujy yours,

A S Y
Py _.-
,f:’/" /r"’, ,—/ - /
e s R g
. AT ! /'_f’ R A R {
PAUL T. GUINN



Memo 69-92

BOOBIT XX

Low WDFCILES
PILLSBURY, MARISON & SUTRAO
SETANDGARD Q1L BoLDirG

iF

2an BUSH ETRELY

SAN FRANCISCO, CALIFORNIA 84104

TELLPRORE 42i- 18113

ARAEA TTO0E e4iE

August 5,

Mr. John H. DeMoully,

Executive Secretary

California lLaw Revision Commission

School of Law

Stanford University
Stanford, California %4305

Dear Mr. DeMoully:

I have reviewed your letter of July 2%,

1969

1969,

and enclosed material fsvoring repeal of Civil Code

section 715.8.
August 1, 1969,

I have also received your letter of
and its encleosures. I have no doubt that

section 715.8 has raised serious theoretical problems in

the perpetuities field.

I am still not persuaded, how-

ever, that from a practical standpoint repeal of the
section is so urgent that it sheuld be promoted by the
Law Revision Commission independent of and precedent to

a study of the entire subiect of perpetuities.

On the

contrary, some cof the arguments for immediate repeal of
the section appear so dubicus that they point to the
necessity for further study rather than hasty action.
I refer particularly to Professor Dukeminier's reference
to tax aveidance possibilities and possible action by

the Commissioner of Internal Revenue.

The perpetuities

statutes are hardly the place for tax reform and, as you
know, the whole question of generation skipping under the
Federal estate tax laws is under intensive study.

"perpetuities policy.”

The arguments for repeal of section 715.8 also
indicate the intrusion of academic bias concerning
Professory Dukeminier's statement

that "surely this kind of family trust going on and on
indefinitely is bad" is not really an argument:; it is a
statement of social philosophy which, although it may be
perfectly valid, bears further examination before bhecoming




It is ohvious, from
307 Dukeminier's

the basis for legislative an;
ash
i coonellable social

the thivd to 1f narasyaph
letter of July 22, 19€9. ihat
&

philosophies entwined in the p&rpeau;;ieﬁ subiect,” which

I mentioned in my letter Lo yvou of July 28, 1%65, are
indeed invclved in the oropozal thaz sectian 715.8 be
repealed and that, if therc s to ke sugh repeal, it should

be after az study which wives due u@naidf?at‘nn to these
philosophies. Certainly ihe proponents of repeal have not
pointed to any urgency that wouid justify such a piecemeal
approach.

In my previecus letter to you, I suggested that,
rather than dissipate the Commission's efforts on the
ephemeral cbiective of tinkerina with the perpetuities

laws, the Commission would be better advised to do something
about section 4l et seqg. of the Probate Code. These sections
present practical problems in the day-toe-day practice of

many lawyers who seldom, 1f ever, encounter the nuances of
perpetuities and restraints on alienation, much less avail
themselves of the iﬂophﬂies in their structure., As a

matter cf fact, the "polioy® ~ehind section 41 iz now so
devoid of content that the section is routinely nullified

in every will containing a charitable beouest by inclusion of
a "charitable protection clavse." See section 3.19 of
California Will Drafting {(Cal. Cont. Ed. Bar 1%65). The
resort to this ritualistis paper exercise and the necessity
of explaining it to clients is, in this day and age, nothing
short of a disgraceful and embarassing wanste of time. The
recent opinion of the rkppellate Court ir Heyer v. Fla

{1969} 67 Cal.Rpty. 92; 260 2.C.7., 1006 ralises the spector

of malpractice liabiliity in the rare but fatal case where,
due to clerical errcr or lack »f understanding of the
operation of section 41, the protective clause is omitted
from or mishandled in a4 will. I suggest that repeal of
section 41 st feqg. is a far more urgent matter than repeal of
section 715.8 and that it do2s not pose the philoscophical
difficulties involved in changinc the law affecting
perpetuities. We prwpa*a, & momorandum for the benefit of
cur clients concerring section 41 et seq. The necessity

of such a memorandum is perha the best argument for

repeal of these secticns at ude zarliest possible opportunity.

Just this week I have received from two separate
out~of-state law firms wills drewn in California for
California residents, poth now deceased, that failed to
protect against the impact of sectien 41.
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GUR FILE NUMBER

California Law Revision Commission
School of Law

Stanford University

Stanford, California 94305

Attention: Mr. John M. DeMoully

Gentlemen:

Your letter of July 18, 1969, has been received
asking my views as to the possible repeal of Section 715.8
of the Civil Code. 1In brief, my recommendation is that it
remain on the books as it now stands.

1L think I should give you a brief history of this
section. This section was part of a bill which was proposed
to the Board of Governors of the State Bar of California in
a report dated January 7, 1963. It came about as the result
of the atrocious opinion in the case of Hagperty v. City of
Oakland, 161 Cal. App. 24 407. The Board of Governors
i e . » * )
appointed a committee consisting of myself as Chairman;
Edward D. Landels of San Francisco, Counsel for the Cali-
fornia Pacific Title Company; Professor John R. McDonough, Jr.,
of Stanford Law School and then a member of the Law Revision
Commigsion; John M. Naff, Jr., of the firm of Brobeck,
Phleger & Harrison of San Francisco; and Lawrence L. Otis,
General Counsel for the Title Insurance and Trust Company
of Los Angeles. The members of this Committee have had
considerable experience in the perpetuities field.

The Hagﬁertz case came as a shock to the Bar.
Leases of the kind declared void were in common use throughout
the State. 1t is agreed that our Committee should attempt to
remove some of the confusion and notoriety surrounding the
field of perpetuities in this State. Mr. Justice Bray said

in the dissenting opinion in the Haggerty case, "After all,
there has to be some common sense in the rulings of Courts"™. !
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California Law Revision Commission August 4, 1969
Page 2

We considered several other sections, and also the work thar
had been dene in law reform in this field in several states

of the United States, as well as in England. We concluded

that we should try to recommend something which would eliminate
from the perpetuities field various commercial transactioms.

As you recall, the rule came about originally from
judge-made law. The rule was designed, and properly so, to
prevent the tying up of landed estates for long or indefinite
periods of time. It was not designed to hamper commercial
transactions. It is the purpose of Section 715.8 to eliminate
from the rule against perpetuities commercial and contract
transactions, These have parties in being who can modify
or terminate the contractual relationships. 1t was for this
reason that the Committee recommended the adoption of Section
715.8 to the Board of Governors and, in due course, the
legislature in 1963 passed ict.

The case of Wong v. DiGrazia, 60 Cal. 2d 525, for
all that has been said about it, did not clear up the cloud=
surrounding the Hagperty case. To avoid a similar kind of
opinion from the courts, I believe that the section should
remain on the books unamended.

There is another development which 1 wish the
Commission would consider. The Constitution Revision Com-
mission in its preliminary conclusions has recommended that
Section 9 of Article XX be eliminared from the Constitution.
This section reads, ''mo perpetuities shall be allowed except
for eleemosynary purposes'. This language has been in effect
since 1879. 1 assume that it will not be the purpose of the
removal of this Section from the Constitution to eliminate
charitable trusts. You will recall that Stanford University
is a charitable trust, not a corporation, organized under I...
Act of March 9, 1885, by a deed from Mr. and Mrs. Stanford
to their Board of Trustees. If Section 715.8 remained, I
assume the Stanford trustees could stop worrying.

If you have any questions, I would be wvery happy
to try to answer them.

Yours sincerely,

Homer D. Crotty.

HDC:cj
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august 5, 1989

John h Debloully, qu‘,
Executive Secretory
balifornia 8w Ravioian chmlssicn
Sehool of Law
Stanford Universxty .
stanford, Lallfornia Q4305

1
L

'D$6r bir:_"' . o o ke-_&ivzl bode Qﬁctl3n ?15.5
o - Your lnttar af Eu;y'ldth cﬁncerning the desipr-

' ability of re*ealing uect101 ?lb 8 of the uivil uade
“hds. finallv reached ms at Qur summer—home here, after
rhaving been fchardeﬁ from Occidental uollege {nhence
I retired in 1954} to our. former resiaence in Sen Mar-

1n0, thencertb our present one in oanPDieﬁa, thence to
 that dfjaurzéon in‘ﬂlenﬁgié,'ﬁissouri:{whéré weffisitéﬂ_
pn;rOut# hére), and thenc#'heré. T mention this to |
_explain the delav in rpnlying to the ennuiry...

i very stronnly favnr the repedl Df uaction 71b 8,
without any suhstitute Whatever for the °ame economic
and seciological reasans that underlie tha ;enezal rule
against perpetuities. The consequences of the. power of
private trusts eyisting under the present usual limit-
'ations are oftenrhad anouzh, the contemplation of such

“writh parnptual existunce is trulv abhorrcnt.
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August 6, 1969

Mr. John M, DeMoully

c/o California Law Revision Commission
School of Law

Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

In your letter of July 18 you reguested my opinion as
to whether Section 715.8 of the Civil Code should be
repealed.

In my opinion, the section should be retained.

My partner, Homer D. Crotty, wrote you under date of
August 4 expressing his opinicn that the section should
not be repealed. My views accord with the reasons
expressed in his letter,
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Deer Mr. DsMoully,

In your commmnication of July 18,1969 you requested my views
with reespact to the repeal of Civil Code Section 715.8.

I feel rether stromgly thet the Section ghould be rspealed; I

889 nc need of subestituting legisliation. I have slways felt tha
Section waw confusing,. conducive to litigetion snd in gome rsspscts ,
in eonfliet with 715.2. In my opinion it renders the lstter

Section uncartain. I fesl asomewhet the same way about 715.6

and have svoldad using it in the drafting of Willa end Truets.

At the seme time, I feel Sectiona £9%5,694 and 695, which ware
rapsaled by the asme etatute which mdded Sectione 715.5 et seq.,
should be restored. Wnilas only definitive in nature, thers are
ingtances where thase Sections huave proven hslpful.

I appraciate your solicitetion of my views end am hopeful they
will be of asome pesiatanca.

I might pdd, eimply as » point of interest, that I retired from
Security Benk last Decembter Jlst end heve had the extreme good
fortune to become eassccisted with O'Melveny & Myers; it ia an
experienca which I am thoroughly enjoying, espsclally since my
duties are largaly restricled to drefiing.

Cordielly
=}

- (r"‘
L I
e

St o
T '--#;/.&.{-s.'.i

August 7,1969 .'Frank L. Humphresy
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August 8, 1969

Mr. John H. DeMoully

Executive Secretary

Calirornia Law Revision Commission
School of Law

Stanford University

.Stanford, California 94305

Dear Mr. DeMoully:

Reference is made to the erudite letter of Attorney Harold
I. Boucher to you dated August 5, 1969, a copy of which was forwarded
to me.

Sections 40, 41, 42, and 43 of the California Probate Code
have already been the subject of a study by a special committee chosen
for that purpose (Commitiee on 1968 Conference Resolution No. 81),
~-" 4in a final Report dated April 30, 1969, it was the reccmmendation
of such Committee that these Probate Code Sections be repealed.

The desirability that Probate Code Sections 40, 41, 42, and
43 be regealed does not, however, in my opinion, derogate from the
advisability that Civil Code Section 715.8 likewise be repealed,

Sinqerely yours,

o . , . i
s ;..:, "l

LEON E. WARMKE

-H—“"‘h

cc: Hareld I. Boucher, Esq.
Pillsbury, Madison & Sutro
Attorneys at Law
Standard 011 Building
225 Bush Street
San Francisco, California 94104
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August 11, 1969.

Californla Law Revislon Commission,
School of Law,

Stanford University,

Stanford, California 94305,

Attention: Mr. John H. DeMoully,
Executive Secretary.

Gentlemen:

Thank you for your letter of July 18, 1969.

I have for some time been particularly interested in
the matter of the rule agalnst perpetulties. In my
opinion Civil Code Sectlon 715.3 should be repealed.
There are a number of things that are wrong with this
section. Among these are:

1. The section 15 not clear as to its language
and thus as to its application.

2., If the section 1is held to allow one to
successively create trusts which last beyond the normal
period of vesting, then problems may be c¢created under
the Internal Revenue Code so that what might otherwlse
be a speclal power of appointment for estate tax pur-

poBes becomes a general power of appointment.
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California Law Revlision Commission 2.

3. The sectlion seems to try to carry over part
of the old concept dealing with restraints on alienation
whiech was removed as part of the California rule against
perpetulties many years ago.

The whole concept of perpetulties in California
has been made uncertaln by reason of the successlive smend-
ments that have occurred to Section 715 and the sub-sections
thereof. As a practictioner of the legal profession, 1t
geems to me that the c¢lasslcal concept of the rule agalnst
perpetultlies was wrong at the timg it was created and
certainly is wrong as it 1s applied to interests 1in real
or personal property today. The one underlying principle
that may be valid is that property should not be allowed
to be tiled up for an indefinite perlod of time. However,
in California, the Legislature has recognized that the
tying up of property for 60 years is within the allowable
period and would conform with the public policy of this
state.

It gseems to me that what we should do in Cali-
fornia 18 to eliminate all of the conflicting sections and
have one section which would provide for the period within
which property might be tied up. We should clarify the

date when the creation of the interest in guestion starts.
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Y2 oshould have a definitlon of vesting and we should have
s provision which would provide for termination of such
tnterast when the allowable period is execseded., However,
Lne one thing we should rot have is a rule which makes
v23id at the beglinning a conveyance or other transfer which
=v yiolate the rule at some Ilndetermlinate time in the
future.

Enclosed 1z & rough draft of a section which
would embody the underlylng thoughts which I have on what
the rule against perpetuitlies should be. The time that 1
have had to devote to this has nﬁﬁibeen.very substantial
snd consequently I fully realize that the expressions con-
“2lned in thls draft will require considerable thought and
ew. " Tng to wake sure that the provislion says what it was
Intended to say but 1 am submitting this only for the
~hought rather than the content of the provision.

If you find %*zt the 1dea set forth hereln has
any merit and you would 1lke to have me do so, I will be
»appy to ¢ooperate in carrying thiz matter forward.

Sincerely,
ﬁvﬁ% \/?—7%“-"%
William A. Farrell
WAF: .~

mnelosure
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of such property upon terminztlon of the precedent interest.
In determining the person or persons entitled to pdssession,
dominion and contrcl of such properiy, or property interest,
the court shall select such person Or persons as shall, in

ites opinion, best give effect t¢ the intent of the creator

of such property interesc.

July 22, 1969
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Mr. John H, DeMoully

Executive Secretary

California Law Revision Commission
School of Law

Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

Thank you very much for vour letter of August 7
and copies of other letters semt'to you on the subject of
Section 715.8 of the Civil Code.

The original suggestion for this section came from
Mr. Ed Landels of our State Bar Committee., I do not know
of any other source for it. It appealed so greatly to our
Committee members that we endorsed it.

As I menticned in my letter to you, the primary
purpose of the section was toc exempt commercial transactions
from the cperation of the rule against perpetuities. 1 think
if you read the dissenting cpinion of Mr. Justice Peters
in Wong v. diGrazia you will realize that he feels wvery
strongiy on the subject, and it is more than conceivable
that there are others whe feel as he does. It is, therefore,
obvious that the section should not be repealed. It does
serve a purpose,

In his letter, Prof. Dukeminier gives the outlines
of "Case 3" on Page 3. 1 think he would not have to worry
very long about the IRS getting into action. One of the
propesals of the Federal Tax Reform Proposals Report of the
American Law Institute has In mind the iwmposition of a
penalty tax on trusts for lives in being except that of a
wife or a child. This, T understand, the Treasury has in
mind proposing to Congress next year.




Mr. John H. DeMoully ~2- Adugust 11, 1969

Have you consldeyed whether it is necessary if
the Constitultional article on perpetuities is repealed to
specifically exempt charities from the rule against per-
petuities?

Yours sincerely,

Homer D. Crotty
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Memorandum 69-92 EXHIRIT XXIX

DAVID L. SAMUELS -
P O. Bex 1119
PALG ALTO, CALIFGHNIA S4302

California Law Rev1s1on Commission ' August 12, 1969
School of Law : ' _
Stanford University '

Stanford, Ca11forn1a 94305

Attentaon Mr. John H. De Moully
‘ Executive Secretary

Gentlemen:

This is in reply to your request for comments as ‘to possih1e revisxons '
or repeal of California Civil Cade Section 715.8. .

At the outset, please note that two separate questions seem tn he
raised. ‘The question of whether or not Section 715.8 should be revised
appears to necessifate consideration of the adv1saba?wty of reta1n1ng the
Rule Against Perpetuities, in its present form, that is, as the common-Taw
rule. While there are of course strong arguments in favor of the rule,
the possibility of its revision is inherent in. the question as to whether
Section 715.8 should be retained or PEVTSEd .

 Because the requ1rements nf Ea!1forn1a CUnstitut1on ﬂrticTe xx, D
Section 9, prohibiting perpetuities must have been inteénded to mean some-~
thing, and the common-law rule prevailed, 1 find it difficult to believe
that we did not have a common-Taw ruie cgainst perpetuxtxes in effect in
this state, even before adoption of .C.C. 715,2. Several California

- decisions which are veviewed in Estite of Sahlender {89 Ca). App. 2d, 329,
201, p. 2d 69, 1948) give a resume. of this ard :he decision itself comes

to the ccnc1us1on that the cummon Taw rule iz in effact. However, there
is Some confusion on the point. ' In Estate of Michelett (24 Cal. 2d 904,
151, P. 2d 833), which is also mentioned in the Sahlender’ decision, the
Calafarn1a Supreme- Court has 1nd1cated that perhaps the. matter is not

‘sett1ed yet

- A Yiteral readxng of C.C. ?15 8 1ndlcates an intent 10 remnve fTam
the rule, trisis in which the trustee has a puwer-af sale. In such cases
there is always a person--the trustee--who can convey fee simple title to

“the assets of the trust, even though the trust itself continues.in exist-

ence, There is, of course, some doubt as gn this, 1nq$rpretat1on, since
it would mean that the section viclates th conmon-law rule against per-
petujties, which is prﬁbab?y in effect in Ca11fbrnia, but it is the pos-

- sibility of some merit in a change ‘which would peymit this extended life
of- trustswhich 1 wish to explore hereafter.  (See ‘Dean Halbach's comments

in C.E.B.'s Califormia w111 Draftung at #15 b as to. the above 1nterpreta—
tional problem.)

‘Even if C.C. 715.8 is 1nterpreted as nnt freeing from the ru1e, trustsr
containing powers of sale, it appears to violate the common-law version of
the rule, because of the possibility of there being in esse persons who

“could combine in the conveying of their interests so as to terminate the

trust or at least free certaxn assets frnm it (See 16 Stanfbrd Law :{%_
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In other words, if the common-law version of the rule is in effect under
Constitution Art. XX, Sec, 9, it seems clear that the section violates that
provision and is therefore invalid. On the other hand, even if the (onsti-
tuion is finally interpreted so as to be compatible with C.C. 715.8, the
latter seems inconsistent with C.C. 715.2. As a result of this, and the
need for a decision as to whether or not power of sale trusts fall within
the rule, C.C. 715.8 creates a highly undesirable state of confus1on, aT]
aside from the doubts as to its const:tutwona?1ty ' :

Under the c1rcumstances T have no hesitancy in reconnendﬁng that the
section be repealed; unless the rule against perpetuities as stated in the
Constitut1cn and €.C. 715 2 is- c?ar1f1ed s0 as to-be compatible.

: Before COﬂCEdTng the_des1rab11ity of the common-law rule against per-
petuities, at least as applied to trusts, perhaps there should be some
review of the situation. The arguments in favor of the rule generally are
well stated in the Restatement of the Law of Property, at Introduction Note
2125~32, which is quoted verbatim in the aforementioned article in 16
Stanford Law Review {at p. 180, n. 13}. 1 accept these arguments as to re-
" straints which prevent conveyances of fee simple title to specific assets
for various reasons which prebably stiould not take up much space here. (A
case can be made to the effect that there is a 'public interest against keep-
ing assets tied up regardless of the discretion of the trustee since, in the
case of reaity, this may have an effect on surrounding aveas, and, in the
case of securities, it is conceivable that mergers and sales of corporations
may be in the public interest but may be deterred by such restraints.} = How-
ever, where there is power of sale in the trustee, and it 1s only the trust
which can continue indefinitely, the situation may be different. Since the
Devil appears. in need of an. advacate, 1et me submnt the fo}1ow1ng e

If the 1eg1slature meant what it saxd when it adopted
C.€. 715.8, an attempt was being made to free trusis from the
restraints of the rule, as long as power of sale was vested in
- the trustee. This in itself is not conciusive as to what is
best, but lt does warrant renewed consideration of the problem..

As app11ed to trusts, the .arguments for the ex1st1ng rule -
of C.C. 715.2 (the common-iaw rule), appear to be based on the
thought that it is foolish for a trustor to attempt to "rule
from the grave," and the trustor should be saved from hig own
folly. The possible argument that if assets are freed of trust
they will eventually fall into the hands of someone who will
stupidly dissipate the wealth, thus spreading it about, is
“apparently so distasteful that it is difficult to find a frank
statement of this point of view. Perhaps there is no support
for it and, in any case, the adoption of C.C. 715.8 by the
Lalifornia legislators 1nd1cates that at. least these repre-
sentatives of the public do not accept it. _
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With the uncertainties which always exist as to the future, it is
probably unwise generally to tie up wealth for long pericds. Neverthe~
1ess, there remains a doubt as to the pruprtety of governmenta1 action
to prevent 1nd1v1duals from do1ng stupid thzngs

It wou1d be-a brave, though probab?y not a.wise, 1eg1s1ator who
would propose a law preventing .unwise marriages. Yet, if unsuccessful -
ones are evidence of lack of wisdom in chaes;ng mates m1stakes in this_
area are not uricommon.

_ S1nn1ar1y, we assume as a r1ght the pr1v1]ege of select1ng Qur -own

~ lines: of endeavar and the right to eniter into business ventures based
entirely upon our own judgment. I believe that we would object viclently
to legislation prov1d1ng that ‘a-computer or some impersonal board could
determine to thwart our decision to practice law on the grouad that we
were better suited to d1gg1nq ditches. And in the past might not some
such decision have resulted in a determination that Mr. Henry Ford -
should not be permitted to form a company to manufacture automobiles on
an untried basis which. assumed that. mass-productxon could be profitabie,.

: part:cular]y in view -of his poor reeord in busnness and h1s age°

5 It seems 11&e1y that the r1ght to gamb]e on.dne's abi11ty to succeed
in a given business or profession, the right to invest in ways .disap-
proved by mere experienced persons, etc., are-all indicia of- indenendence
and freedom which lawmakers should be very slow to eliminate. Does this
~ not apply to the action of lawmakers in attempting to control the terms
of a trust soie}y for the purpose of preventing the trustor from making
. unwise dispositions? That this has taken place in the past, in connec- -
. tion with wills (see ﬁhapter I11, California Will Drafting-—espec1a11y ;
Section 3.19 limiting charitable devises and bequests) does not in itsel¥
appear to Justify expans1on of the practice. , .

If it should once be determ1ned that it is des1rab1e to prevent \
title to particular assets from: being tied up 1ndef1n1te1y3 but that tes-
tators and other trystors should otherwise be free to make foolish
dispositions of their estates, it would seem to follow that what has
been sttempted in C C. ?35 8 wou]d f1nd support '

To re-state this, 1f the present canst1tut1ona1 prov1s1un and :
. C.C. 715.2 are left intact, C.C. 715.8 should be repealed to avoid the
confusion that exists when a statutory ehactment conflicts with another
such eriactment, or with an overriding ccnst}tut1ana1 prov1s1on
C.C. 715.8 seems gux]ty of one.or both

‘ However, with regard to the const1tut1ona1 ru?e aga1nst perpetu1t1es
as confirmed in C.C. 7156.2, it 15 possible that some of. the cpnfus1on:
results from uncertainty in the minds of ‘the lawmakers as to just what
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they feel the rule should be. If so, a further study of  the background.
of the old common-law rule and poss1b1e alternative provisions seems :
Justified. The object, of course, would beto adopt clar1fy1ng provisions -
to avoid the present conquion. Possibly this might resiult in adoption
-of the.rule which was intended to be put into effect when C.C. 715.8 was
adopted. If so, the clarification should .go ‘2 step beyond the existing’
code section and cTartfy whether it is intended to apply cnly to legal

and equitable interest in specific assats, pr whether it is’ a1so 1ntende& .
to Timit the terms of private trusts. .

; Lo
E B

ectfuily 'ubm1tted;f

'_lf

David L. Samuels :

. DLS:f
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August 12, 1969

Mr. John fl. DeMoully

Executive Secretary

California Law Revision Commission
Stanford University School of Law
Stanford, California 94305

Dear Mr. DeMoully:
in reference to your letter of July 18, 1969 relating to the

rule against perpetuities, I concur in the conclusion that the rule
should be repealed and that we need nothing in its place.

()

In my opinion, it is a trap for the unwary and accomplishes
no useful purpose.

Very truly yours,
/ CL

Lo 7 ’
-f'},.-."zwt;‘ G el ey e

Paul A. Peterson

PAP:bk




Memorandum 63-02 EXHIBIT XXXI

LATHAM & WATRKINS

FALL R OWATHING CAMA LATHAR ' : >
MILCHARD W L irhD MUSTIH K FLL R R Rk ERCE R e sa)
A R N IHBROUG mERRT wATRING

LR L GIEMN
SLHARDG T ALOEN
SHAHLES B HOAHING, SR

CHOGEHT WiLMaFh

AN L CesLAM

FIC RALED T ARG E B

FrUIP F BrisEvintl @

HEMAY 2 STL M MAN, 0

ArAar S HALRETY

SDRIH P, ML O HL

GRYMT L NARMNER

Bl M v M

ML UE KERYEY

JAMIL D A LWL E Y

CLORAT A vAMLIE Mar

LARIRE DL CRAREN

0.5 SOUTHA FLOWER STRIET

S0 ANDELED, CALIFGRMIN B0 ITF

TE.EPUGRE 3 836 - D8

Avgust 12, 1969

DTG G Sior
ITEELH L Wrasigd s

THOMAL o

California Law Revision Cemmission
School of Law

Stanford University
Stanford, California 9430

LT

Attention: John H. DeMoully,
Execubtive Hecretary

Gentlenmen:

Your letter of July 18 concecning Civil
Gode Section 715.8 is acknowiedged.

Within the time available 1 was not able
to reach a Final conclusion as to whethor or not
the above~numbered section could be repealed without
harm to other secticng and concepts In the area o
the rule against perpetuilties.

Such brief investigation as I was able
to make causes me tc doubt the correctness of ¢
sweeping conclusions expressed by Professor Duremi
Under these circumstances 1 would recommend agai
any action being taken without full censideratio
all aspects of the problem.

Very truly vours,

A, R. Kimbrough
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Mr. John {i. DeMoully

Executive Secretary

California Law Revision Commission
School of Law

Stanford University

Stanford, California 924305

Dear Mr. DeMoully:

As I participated in the C.E.B. project which pub-
lished California Will Drafting, I received the memo of
July 18, 1969,

I have read the McNeill case, the case of Prime v,
Hyne, and the article in the Californis Loaw Review in
1967 by Professor Dukeminier,

1 am conviiced that Civil Code section 715.8 should
be repealed.

I note the observation in West's code on page 78 of
the Cumulative Pocket Part of Vol. 7 of the Civil Code that
715.6, 71i5.7, and 715.8 were adopted at the same time.
Further down on the page there is a reference to a Stanford
Law Review article "California Revises Rule Adgainst Per-
petuities," (16 Stan. L.K. 177-1963).

The thought comes to mind that if a commission in
1963 decides that all three sections are necessary: 60
vears, "spouse" as a "life in being,"” and 715.8, is it
wise to repeal one and not the Ypackage?”
Very truly yours,

O*GARA and McOUIRE

Ldwin MeInnis
EMz:ea
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KMr. John H, DeMoully, Secretary
California Law #evision Commission
Stanford Law Scheool

Stanford, California 942305

Dear Mr. BeMoully:

Mr, Barold Boucher was kind snough to send me a copy of his
letter to you concerning repeal of Civil Code section 7T156.8, I
agree with Mr. Boucher that sectisn 41 of the Prebate Code should
he reperled, but I think that 18 2 separate matier that should
not distract vs from the perpetulties problen,

ter I would iike to make three
s a guestion of sociel nhilos~
r, in California, 1t is al:o a

In response to Mr, Bouche
points, First, perpotuiii [
oplly as Mr, Boucher staies. H
constitutional gquestion the Califorria bona+¢tut*c ‘g
prohibition of "perpetuiiies,’ Ibach of UC IDerkeley and
Professors Powell and Simes of Hastingz have all poignted out that
section 7153,.8 is probably uncopstitutional 1f it permits a private
trust to run on indefimitely, T agreg with them that a most serious
constitutional question is raised, 1t seems to me a2 good i1dea fo
avoid such a constltutional gquestion regardiess of one’s personal
views of perpetuities policy.

- s
e ,"'.3
'C;

i
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Second, an exapination of ths sogial philosopby underlying
perpetuitibs policy will bog the commission down in a2 swamp from
which it will not likely emerze with nnv agrecment or legislation,

I have served for several years now on the Commitiee on Rules against
Perpetuities of the ABA Section of Heal Property, Probate and Trust
Law, We have heern unable to come te any agreement either on per—
petuities policy or desirable legislation, and the Chairman of the
Committee informs me he sees no prospect of agreement except on very
limited matters, It appears that change will most likely come in
this field bit by bit,

Third, Mr. Poucher misunderstands my reference to tax avoidance
possibilities when he says "the perpeiulties statutes are hardiy the
place for tax reform." My point is thi=s, Tax avoidance possibilities
are now open in California that, if extensively used, the Commissioner
of Internal Revenue could not overlook, His action would be io get
the tax laws amended so that Californians were not given a preferrved
treatment, There would not be tax reform, but a statuatory change



My, John H, DeMoully, 2, Avguest 14, 1969
to close a loophele czused by Califcrnia law, BRack in the 1840s
the Internal Revenue Code was amsnded to take care of a quirk in
Delaware'’s perpstuities daw, (I am on the Hig Sur and do not have
a copy of the Code hondy, but the Delawsre tax trap provision is

in the powers of sppoivtment section, 2641,} The amendment applies
in 2ll states and has ﬁrﬁved a mursange, For example, if you
exercise a specizl power of appolaizont by o ating a general inter

13

¥l
vives power, Vou are tre ted as bhaving exercised a general power of
appoiniment for federal estate iax rﬁ”ﬂkweg, The appointive
property is in vour federal gross Tiizm de a tax trap for
the California draitsman ¢aused b? 2 pnwvﬁlavif? in Delawave perpe-~
tuities law, A peculiar Cnlifornia perpeiuities loophole will
likely lead to similar amendwusnpt of the Unde, Thz epinion of the
Ssuprenme Court of California in Heyer v, Flzig spould convince the
bar that it is bhest to sveild making ithese traps for thesmselves,

I agree wholehesarisdly with Mr, Boucher tnat the l.aw Bevision
Commission should start looking inte all the iraps for the will

draftesman, Heyer v, Flaip calls faor petiing rid of useless statutes
and rules (It is McPhersor v, Duich in the wiil-drafiing fieid.)

I mysel! wouid meke 2 smelil stard by repealing Civil Cods section
715.8,

I am sending this letzer to my senrveiary in Los Angeles toc type
and send on Lo wou

- -
P T .5/

ST : :

Eala H R A N L

vOSHE &uﬁeminie;, Fre
Professor of Law

JD:mj
Xerox copy to Mr. Harold Boucher
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,letter of July 18, 1969
Civil Code Section 715.8 should ve repealed. In my -

© EXHIBIT XOXXVI
© LAW GFFICES OF

" PILLSBURY, MADISON & SUTRO
STANDARD Ol BUILDING
225 BUSH STREERET
SJ.H FRAHCISCO CALIFOANIA 94104

. rsttp»onz A2 Bil3
CAREA CODE w1y

~ August 18, 1969

Mp. John H. DeMoully . . o
Executive Secretary
California Law Revis 1on Commission

"~ School of Law -
- Stanford University
'Stanford California 0H305

" Dear Mr..DeMoully

I am SOrTY to ‘be so- 1ong_1n replying to|your
requesting my opininn whether L

opinion this section should be repealed. My reasons
for this econclusion are well stated in the extract from

) Goldrarb & Singer which was attached to your letter,

Sincerely,

IL , b i [—f

'L"
Claude H.Jﬂogan _,f'
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UNITED CALIFORNIA BANK

TRUST DEPARTMENT » 600 SOUTH SPRING STREET « LOS ANGELES, CALIFORHMIA » 213/624-0111
MALING ADDRESS: BOX 3667 « LOS ANGELES, CALIFORMIA 90054

AUGUST 29, 1969

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commlssion
School of Law, Stanford University
Stanford, Californla 94305

Dear Mr. DeMoully:

This is in reply to your letter of July 18, with reference to
the Commission's assipgnment to study Civil Code Section 715.8,2
part of the California Rule against Perpetulties.

While I have not had the opportunity to research this problem
in depth,T am in agreement with Professor Dukeminier, and the
other respected scholars clted, that Section 715.8 should be
repealed and not amended or revised

As I understand the sectieon, or rather if I understand the
section, it does change the common law rule and does violate
the reasons behlnd the original rule. One of the clearer
gxplanations of the rule against perpetuities is5 containcd

in Leach, Perpetuities in a Nutshell, 51 Harv.L.Rev.638 (1938},
revised and reprinted as Chapter 10, Leach, Cases and Text On
The Law of Wills, (2d ed.1960}.

In this chapter, Professor Leach glves several examples of gifts
which are valid and gifts which are invalild under the rule.

The ecrample given 1n his book at papge 205 seems to fall with-

in the scope of Section 715.8. The pgift would be invalid

~under the tommon law rule, but would apparently be valid under
Section 715.8. It seems to me that repeal of Section 715.8

would be advisable,

. I would like to take this opportunity to reguest that you change

my address on your records. I am taking early retirement from
United California Bank on October 1, of this year and will de-
vote my time to legal writing, teaching at the University of
Scuthern California School of Law, and some part time practice.
My addresg will be:

Residence: Office:

422 S, Wetherly Drive Wallenstein and Field

Beverly Hills, California 6505 Wilshire Boulevard Ste 512
20211 Los Angeles, California 90048

Telephone (213) CR6-8975 (213) OL3-5050




.. UNITED CALIFORNIA BANK

-

-'f"“.. F
—
Pape #2
Mr. John H. DelMoully
I would prefer that correspondence be sent to my home
address.
¥Will you also please send me a current list of the studies
and reports of the Commission which are available.
Sincerely yours
3 - . 7.
e 1 }‘)‘I ‘t.—- L .. L—/e"- {._,f;,-b‘-./
1Dl Cle
‘W. 8. MeClanshan
Trust Officer
C WSHcC: gom
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Revised August 27, 1969

TENTATIVE RECOMMENDATION OF THE CALIFORNIA
LAW REVISICN COMMISSION

relating to
THE "VESTING" OF INTERESTS UNDER THE RULE AGAINST PERPEIUITIES

INTRODUCTION

The Leglislature has directed the Iaw Revision Commissiorn to determine

"whether Civil Code Section 715.8 (Rule Agailnst Perpetuities) should be

reviged or repealed." Section 715.8 provides:

715.8. An interest in real or personal property, legal or
equitable, is vested if and when there is a person in belng who
could convey or there are persons in being, irrespective of the
nature of their respective Interests, who together could convey
a fee simple title thereto.

An interest is not invelid, either in vwhole or in part,
merely because the duration of the interest may exceed the time
within which future interests in property must vest under this
title, if the interest must vest, 1If at all, within such time.

Section 715.8, of course, is neither the rule against perpetuitiesl

nor a traditional component of that rule. Rather, it is a unigque and con-

ceivably fer-reaching exemption from the rule stated in terms of a novel

definition of "vesting" for the purposes of the rule.

the admittedly worthy objective sought by its enactment, and the fact that it has

not been jufticially applied or consirued, the Commission concludes that it should

Notwithstanding the comparatively recent (1963) enactment of Section 715.8,

1.

The common law rule against perpetulties 1s expressly made applicable
in California by Civil Code Section 715.2 which provides, in pert,
that "No interest in real or personal property shall be good unless
it mst vest, if at all, not later than 21 years efter some life in
being at the creation of the interest . . ..M
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be repealed and that no.other legislation should be-enacted in its place.
More broadly, the Commission concludes that,with repeal of Section 715.8
and with deletion of Section 9 of Article XX of the California Constitu-
tion {"No perpetuities shall be allowed except for eleemosynary purposes")
as proposed by the Constitution Revision Commission, the California
statutory law on "perpetuities" will have attained the optimum expectable
benefit from a century of intermittent experimentation. Iargely because
of substantial changes effected in 1959 and 1963, the California legis-
lation in this field has been brought to a fair state of order both in
terms of underlying policy and clarity of codification, and further
innovation should be limited, at least for the foreseeable future, to
measures that deal with specific factual situations and that have a clearly
discernable effect.

A recent survey of legal problems prepared for the Assembly Committee
on Judiciary observes that "All the perpetulties experts in the state o~
would vote to get rid of one confusing statute, California Civil Code, ~
Section 715.8.“2 The survey also notes that Section 715.8 may 'make
"it possible to create private trusts of unlimited duration,” that "this
is a clear violation of the classic rule against perpetuities,” and that
the seétion may allow "wealth to be tied up in trusts indefinitely."
Although complete unanimity is hardly to be expected in the field of

"perpetuities," those gemeral conclusions are supported by the correspondence

2. Goldfarb & Singer, Problems in the Administration of Justice in Californis
62 (1969).
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received by the Commission on this topic and by the scholarly writing
that has been devoted to Section 715.8.3 However, to explain the objec-
tions that have been raised to Section 715.8 aﬁd the conciusion that the
section should be repealed, 1t is necessary to set forth briefly Cali-
fornia‘'s protracted experiment with perpetuities legislation, to refer
to the widespread effort to "reform" the rule against perpetuities, and

to recount the particular background of Section T715.8.

3. Section T15.8 1s discussed in detall in Dukeminier, Perpetuities
Revision in California: Perpetual Trusts Permitted, 55 Cal. L. Rev.
678 (1967 ); Simes, Perpetuities in California Since 1951, 18 Bastings
. J. 247 (1967); Comment, California Revises the Ruie Against Per-
petuities--Again, 16 Stan. . L. Rev. 177 (1963); Comment, The Quest
for the Best Vest, 37 So. Cal. L. Rev. 283 (1964).




BACKGRCUND

Historical Evolution From 1849-1963

Since 184G, the California Constitution has disallowed "perpetuities"
except those for "eleemosynary purposes."h The possible meanings of this
prohibition have been much discussed, but 1ts exact meaning has never
been declared by the California Supreme Court. It may mean that the
common law rule is enacted in all of its detalls or it may merely declare
a general policy against the "fettering" of property for an unreasonable
time. The best guess, however, seems to be that the constitutional pro-
vision ordains the common law rule against perpetuities, but only in
substance, and the legislature may modify the rule in some particulars
80 long as the result can still be said to be the common law rule.5

This uncertainty as to the meaning of the Constitution did not leng
deter the Iegislature in experimenting with novel restrictions upon per-
petuities, restraints on alienation, suspensions of the power of aliena-
tion, accumiations of income, and related matters. Even before adoption
of the codes in 1872, legislation touched this field;6 but with enactment
of the Civil Code, California sought a complete statutory substitute for
the common law rule against perpetuities. The infamous "rule sgainst
suspension of the absolute power of alienation" was borrowed from New York

and distributed in varicus former sections of the Civil Ccde.7 With

4, Cal. Const., Art. ¥XI, § 16 (1849); cal. Const.,Art XX, § 9 (1879).

5. See Simes, supra note 3, at 259.

6. See Morrison v. Rossignal, 5 Cal. 6% (1855).

7. See Fraser & Sammis, The California Rq}eé Ageinst Restraints on
Alienation, Suspension of the Absolute Power of Alienation, and
Perpetuities, 4 Hastings L. J. 101 (1954).
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respect to that suspension rule it has been aptly said:8
In the United States, many state legislatures have thought

they could supplant the Rule against Perpetuities by statutes

based on different principles. The experience with these sup-

planting statutes has been generally unsatisfactory. State

after state has repealed its statute and re-established the

common law rule. It is belleved that thls is a sequence of

events unique in the history of the common law. It is extraor-

dinary that s rule having its origin nearly three centuries

ago has proved more workable than modern attempts to provide

substitutes for 1t. This is not to say that anyone believes

the Rule against Perpetuities to be perfect; some legislatures

have sought to improve its operation in detail vwhile retaining

its major stiructure, and others might well make the sttempt.

The essence of the suspension rule was contained in former Sections
715 and 716 vhich provided, respectively, that "The absolute power of
allenation cannot be suspended, by any limitation or condition watever,
for a period longer than [that prescribed]" and "Every future interest is
void Iin its creation which, by any possibllity, may suspend the absolute
power of alienation for a longer pericd than [that prescribed].” Signi-
ficantly, Section 716 also provided that "Such power of alienation is
suspended when there are no persons in heing by vhom an absolute interest
in possession can be conveyed." The similarity of this provision to the
first paragraph of Section 715.8 should be noted.

Although the legislature changed the allowable pericd under the
suspension rule on several occasions, that rule remained in existence
until 1959. In general, the suspension rule gave rise to difficulties

of interpretation at least as great as those that arise under the common

law rule against perpetuities. As Dean Halbach has observed, "Over the

8. Morris & Ieach, The Rule Against Perpetuities 13 (24 ed. 1962).
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years, the pattern was amended and patched, a process that had the over-
allappearance of a struggle to be freed from a straight jacket."9 More-
over, the Civil Code left entirely unresolved the question whether, in
addition to the suspension rule, California also had the rule against
perpetuities as a matter of common law. This gquestion was resolved in
1951 by adoption of the "Model Rule Against Perpetuities Act" proposed by
the Commissioners on Uniform State ILaws. The "model act" simply mekes
effective in this state the "American common law rule against perpe-
tuities" and is embodied in its entirety in Section T715.2.

Until 1951, the permissible pericd in the various code sections
forbidding suspension of the power of alienstion never coincided with the
period of the commen law rule ageinst perpetuities (lives in being and 21
years). Thus in the era from 1872 until 1951, the California lawyer had
not only to be concerned with two differing substantive rules, but also
with two distinet permissible periods. 1In 1951, the permissible period
in the suspension provisions was changed to conform to that of the common
law rule, leaving only the question whether both of these overlapping
restrictions on the creation of future interests were necessary.

As best as could be determined, after 1951, the suspension-of-the-

power-of-alienation provisions added nothing to the statutorily adopted
common law rule against perpetuities except that the suspenslon rule

made void certain vested, beneficial interests under private trusts that
would have been valid under the common law rule,1C And, needless

9. Haslbach, The Rule Against Perpetuities, § 15.5, in California Will
Drafting (Cal, Cont. Ed. Bar 1965). ' ’

10. ©See Turrentine, The Suspension Rule and Other Statutory Restrictions
on Trusts and Future Interests in California, G Hastings L. J. 262
(1958).
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to say, endless confusion arose from the dual existence of the distinct,
but overlapping, rules. Accordingly, in 1959, the Iegislature, acting
on the recommendation of the Iaw Revision Commission,ll repealed all
provisions relating to suspension of the power of alienaticon. The common
law rule against perpetuities (Civil Code Section 715.2) was left intact.
The single additional change made at that time was the enactment of Civil
Code Section 771l to deal specifically with the duration and termination
of private trusts. Section 771 was added because, before 1959, the
validity of beneficial interests under trusts had been determined by
application of the suspension rule, and there was no Judicial authority
in California as to the way in which the common law rule affects the
duration of private trusts.l2 Section 771 was framed to incorporate the
mich-discussed "wait and see" application of the perpetuities restriction
and provides, in effect, that one must wait and see whether a trust
exists longer than lives in being and 21 years. If it does so, it is

terminable by the Yeneficlaries or other interested parties.

11. See Recommendation end Study Relating to Suspension of the Absclute
Pover of Aliemation, 1 Cal. L. Revision Comm'n Reports at G-1 (1957 ).

12, BSee Recommendation and Study Relating to Suspension of the Absolute
Power of Alienation, 1 Cal. L. Revision Comm'n Reports at ¢-1, -G-8 -
(1957).
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Thus, following 1959, California had cnly the common law rule
(Section 715.2) and a special "wait and see" provision relative to the
duration and termination of private trusts (Section 771). At least three
events coincided to bring an end to this state of affairs. First, in
1958, the Court of Appeals rendered the widely noted decision in Haggerty

v. City of Oakland.13 In a taxpayer’s suit, the court held invalid =

lease from the city to a concessiomaire to begin after completion of a

certain building. In writing its opinion, the majority made the dubious
choice of resurrecting Professor Gray's infamous precept of "remorseless
application” of the perpetuities ru:l.se:'“LL and of forcefully reminding the

bar that the rule deals with possibilities, however remote, rather than
with either probabilities or actuwalities. This, however, was not the aspect
of the case that most disturhbed practitioners. Rather, the decision served
as a jolting reminder that, although the 17th century rule appertained as

a practical metter only to the devolution of landed wealth, the modern
rule applies to any indefinitely "contingent" interest in property and
therefore concerns the commercial lawyer as well as the estate planner.
Nothing of conseguence resulted from the Haggerty decision;l5 the city
and the concessionalre simply remade the lease, no hearing was requested

6
in the Supreme Court, and only five years later in Wong v. Di Grazia,l

13. 161 Cal. App.2d 407, 326 P.2d 957 (1958); noted 47 Cal. L. Rev. 197
(1959); 10 Hastings L. J. 439 (1959); U.C.L.A. L. Rev. 165 (1959).

14. See Gray, Rule Against Perpetulties § 629 (4th ed. 1942); compare
T Restatement, Property § 375 {1944},

15. BSee Leach, Perpetuities: New Absurdity, Judicial to Statutory Correctives,
73 Barv. L. Rev. 1318 (1960).

16. 60 (al.2d 525, 386 P.2d 817, 35 Cal. Rptr. 241 (1963) noted 16 Hastings
L.J. 470 (1965); 12 U.C.L.A. L. Rev. 246 (u1964).

-8
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the Supreme Court expressly overruled the result in Haggerty and broadly
disapproved the entire approach of that case in applying the rule to
"commercial transactlons.” Nonetheless, Haggerty had made its impression
and, at least to some Californla lawyers, had evoked the nostalgic memory
that the "on completion" lease presumably would have been valid under the
o0ld suspension rule if that rule had ever existed to the exclusion of the
rule against perpetuities.

Second, in 1961, the California Supreme Court had the almost unique
occasion to dispose of a legal malpractice suit based upon an alleged

viclation of the rule against perpetuities. In Lucas v. Hamm}T a bequest

allegedly failed because it vas made to take effect five years after the
distribution of an estate. Although the alleged flaw was of the simplest
kind--running afoul of the so-called "administrative contingency" applica-
tion of the rule--the defendant was completely absolved, the court
observing that:

Of the Californis law on perpetuities and restraints it has
been said that few, if any, areas of the law have been fraught with n

more confusion or concealed more traps for the unwary draftsmen . . . .

The result of the case, however, probably did very little to allay the

apprehension the incident caused.

17. 56 Cal.2d 583, 364 P.2d 685, 15 Cal. Rptr. 821 (1961}.
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Third, beginning in the 1950's and continuing to date, there has
been a veritable deluge of literature in which legal scholars endlessly
advocate and comment upon "reform" of the common law rule. Although
this literature defies summary, the remedial ideas 1t has produced are

succincetly set forth in the Perpetuity legislation Handbook promulgated

by the Committee on Rules Against Perpetuities of the American Bar

Association's Section on Real Property, Probate and Trust I.aw.l8
Against this background, the California legislature last dealt

with the perpetuities field in 1963 by emacting Section T25.8 and several

other provisions.

18. Third Edition, 2 Real Prop., Prob. & Trust J. 176 {1967). This hand~
book includes a bibliography of 51 law review articles and 15 text-
books on reforming the rule against perpetuities.

19. Cel. Stats. 1963, Ch. 1455, §§ 1-8. See also the special provisions

relating to the permissible period under the rule against perpetuities when

an interest 1s sought to be created by the exerclse c_:f a gower of appoint-
ment (Civil Code Sections 1391.1-1391.2) enacted in 1969.

-10-



The Legislation of 1963

The innovetions of 1963 were proposed by a special committee of the State

20
Bar and were enacted as proposed. A brief report of the committee clarifies
the objectives sought to be attained by the legislation. The report referred

to Haggerty v. City of Oakland and noted that "Bhis opinion came as a shock

to the bar, for leases of this same commerecial character were of common
occurrence.” The report also observed that:

whether in commen law or statutory form, the rule agasinst perpetuities
is designed, and properly so, to prevent the tying up of landed
estates for long or indefinite periocds of time. It is not designed to
hamper commercial transactions. It 1s the purpose of the proposed
Section 715.8 to be added to the Civil Code, to eliminate from the
rule virtually all commercial and contract transactions inasmuch as

" there are ordinarily In such ceses parties in being who can modify or
terminate the contractual relationships. . . . Modern property trans-
actions should not be hampered by these very old decisions {under the
rule]. Commercial transactions never were intended to be affected by
them.

Thus, although the report also noted that "the confusion and mystery surrounding
the field of perpetuities should be clarified" i1t seems clear that the only
purpose of Section 715.8 was to exempt "commercial" transactions.

In addition to introducing a novel concept of vesting by adding Section
715.8 and repealing former Sections 693, 694, and 695, the 1963 legislation
made four other notable changes. The legislation (1) requires the so-called

21
"ey pres reformation" approsch in applying the common law rule, {2) provides

20. The report of the Committee is reprinted, in full, in Comment, 37 So. Cal.
L. Rev. 283, 284 n.8 (1964).

2l., ¢£ivil Code Section T15.5 provides:

715.5. MNo interest in real or perscnal property is either vold or
voidable as in violation of Section T15.2 of this code if and to the
extent that it can be reformed or construed within the limits of that
section to give effect to the general intent of the creator of the
interest whenever that general intent can be ascertained. This section
shall be liberally construed and applied to validate such interest to
the fullest extent consistent with such ascertained intent.

-11-



22
an alternative 60-year period in gross as the permissible pericd, (3)

23
abolishes the so-called "unborn widow" snare in the operation of the rule,
2k

and (4) adds an extrsordinary "savings clause" which agasin brings to
Californis a dual set of perpetuities rules. The legislation thus mey run
counter to the admonition of the Perpetuity Legislation Handbook

that while s legislature may pick and choose among the propriety of

perpetulty amendments which have appeared in recent years, any,

comprehensive scheme of perpetuity reform must not only rest upon a

careful evaluation of its scope, but also must be framed with due
regard for the relationship between its component parts.

The "cy pres” prineiple introduced in Civil Code Section T715.5 is
generally regarded as the most sweeping of the proposed reforms of the rule
agalnst perpetuities because 1t requires the court in all cases Ffirst to
construe, and then to reform, any interest that violates the rule--the objec-
tive of the construction or reformation being to declare such disposition as
will most nearly effectuate the grantor’s stated or inferred intenticm within

2>

the limits of the rule. It 1s generally . regarded as & more cogent reform

22. (Civil Code Seection 715.6 provides:
715.6. MNo interest 'in real or personal property which must vest,
if at all, not later than 60 years after the creation of the interest
violates Section 715.2 of this code.

23. Civil Code Section T15.7 provides:

715.7. In determining the validity of a future interest in real
or personal property pursuant to Seetion 715.2 of this code, an
individual described as the spouse of a person in being at the
commencement of a perpetuities period shall be deemed a "life in
being"” at such time whether or not the individusl so described was
then in being.

24. Cal. Stats. 1963, Ch. 1455, § 8.
25, BSee Browder, Construction, Reformation and the Rule Ageinst Perpetuities,

62 Mich. L. Rev. 1 (1963); Leach, Perpetuitics: Cy Pres on the March,
17 Vand. L. Rev. 1381 (1964).
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than the celebrated and controversial "wait and see" doctrine because it
affords a basis for immediate relief as to a disposition whereas under the
"wait and see” principle one must literally wait and see if events occurring
after the dispoeition cause a questionable interest to fail, to vest, or
become certain to vest within the perpetuity-period.26

The  60-year period 'in gross” provided by Civil Code Section T15.6

is an inmovation seldom made in connection with the common law rule, but the

California version of the alternative period is thought to be an especially

effectual one because there 1s no requirement that the instrument specify
that this 6O0-year ©period 1s being used or that 1t is being used to the
27

exclusion of the common law perlod.

Apart from the new concept of vesting, the most remarksble feature of
the 1963 legislation was the uncodified savings clause which provides that:

This act does not invalidate, or modify the terms of, any

interest which would have been valid prior to its enactment, and

sny such interest which would have been valid prior to its

effective date is valid irrespective of the provisions of thils

act..
On the surfece, this section appears to be merely an unusual "retroactivity"
or "effective date"” clause, but that is not its purpose or effect. Its
apparent purpose was to make sure that all of the legislation of 1963 would
operate to relax, rather than meke more stringent, the then-existing perpe-

tuities rules. In other words, the 1963 legislation can "save" or effectuate

a disposition, but it can never operate to invalidate a dilsposition that would

26. BSee Perpetuity Legislation Handbook, supre note 18,at 181. See also
Fletcher, A Rule of Discrete Invalidity: Perpetuities Reform Without
Waiting, 20 Stan. L. Rev. 459 (1968).

27. See Simes, supra note 3,at 254.
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have been effective under the rules that existed in 1963 (essentially, the
common law rule in Section T715.2 and the trust duration provision in
Section TT71);

The effect of the clause, however, gives California a dual set of
perpetuities rules again. But this time, unlike the lcng era in which an
interest had to satisfy both the rule against perpetulties and the suspension

rule, the interest .need satisfy only one rule or the other. This simple

analysis goes awry, however, because the new definition of "vested" in
Section 715 (interest conveyable by one or more persons) is apposite only to
the discarded suspension rule; the only concept of "vested" that meskes sense
in connection with the perpetuities rule (not "contingent") was expressly

repealed,
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The New Concept of Vesting

The change made in 1963 by enactment of Section T715.8 and repeal of
former Sections 693, 694, and2895 has been described as "thoroughly unique
and completely revoluticnary" and as "drastic and sweeping."29 To under-
stand this emphbasis, it is necessary to reczll that the rule against perpe-
tuities (as continued in effect by Section 715.2) is a rule forbidding the
creation of "contingent" interests that may "vest" too remotely. It is not
a rule against the creation of interests which may last too long nor against
the imposition of direct restraints on alienation. More pertinently, it is
not a rule against suspension of the power of alienation through the creation
of interests in unborn or unaecertained perscns. Remotely contingent
interests gquestionable under the rule may be, and usually are, freely
alienable at all times.30

Applying the rule has always involved the initial constructicnal
problem of determining whether an interest is vested, vested subject to
divestment, or contingent. This problem of construction is especially acute
in dealing with "homemade" wills and conveyances, andBis intrins;;ally

difficult in connection with such interests as leases, options, and oil

33

and gas interests. Nonetheless, from time immemorial, the term "vested"

28. Simes, supra note 3,at 256.
29. Dukeminier, supra note 3,at 678.
30. See Morris & Leach, supra note 8, Ch. 1; Simes, supra note 3,at 256.

31. See, e.g., Fisher v, Parsons, 213 Cal. App.2d 829, 29 Cal. Rptr. 210

“(1963).

32. See Berg, Long-Term Opticns and the Rule Against Perpetuities, 37 Cal.
L. Rev. 1, 235 (1949).

33. See Jones, The Rule Ageinst Perpetuities as it Affects 0il and Gas

Interests, 7 U.C.L.A. L. Rev. 261 {1960).
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has basically meant "not subject to a condition precedent,” and "contingent"

ir

~ has meant "subject to a condition precedent.” In general, an interest is
"vested" for the purposes of the rule when the recipient is ascertained, any
condition precedént is satisfied, and--in the case of ﬁlass gifts--the members
and their amounts or fractions have been determined.3 These concepts were
reflected in former Sections 693, 694, and 695, but those sections were
repealed in the legislation of 1963.35 Hence, "it would sppear that, under
the guise of a new definition of vested and coftingent interests, the new
secticn bas in fact eliminated apy rule against remoteness of vesting, and
has provided a test of the suspension of the power of alienation in deter-

mining the validity of future interests.” In terms of California's experience

34. See Morris & Leach, suprs note § at 38. The following examples are
"glven in 6 American Law of Property § 24.3 (1952):

a. A remainder 1s "vested" when the persons to take it are ascer-
tained and there is no condition precededt attached to the
- remainder other than the termination of the prior estates.

b. An executory interest (that is, an interest which cuts off a
previous estate rather than follows after 1t when it has termi-
nated) is not "vested" until the time comes for teking possession.

* * * * *

di Most important of all, a class gift is not "vested" until the
exact membership in the class has been determined; or to put
it differently, & class gift is still contingent if any more
persons ¢xn become members of the class or if any present:
meitbers can drop out of the cless.

35. Those repealed sections provided;

6£93. Kinds of Puture interests. A future interest is either:
1. Vested; or,
2. Contingent.

€94, Vested interests. A future interest is vested when there
is & person in belng who would have a right, defeasible or inde-
feasible, to the immediate possession of the property, upon the
ceasing of the intermediaste or precedent interest.

695. Contingent interests. A future interest is contingent,
whilst the person in whom, or the event upon which, it is limited
to take effect remains uncertain.
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with perpetuities legislation, as Professor Simes notes, "This is a step
35
backward."

Thus, the basic change made by Section 715.8 is this: future interests
are valid, however contingent, and however remotely contingent those interests
may be, if there are ascertainable persons who collectively can “comvey a fee
simple title.” Examples given of this novel operation of the section include
the following:

(1) "A conveys land to B in fee simple, but if the land is
ever used for business purposes, then to L in fee simple."3T
{2} ™ to A in fee simple until Puerto Rico becomes an

Americen state, then to B until Canada becomes a part of the United

States, and then to g,sbut if the events happen in the opposite

sequence, then to Q."B
The historical irony of these results is that Section T715.8 restores the
common lav poeition between 1620 (so-called "executory interests” recognized
as indestructible) and 1682 (the rule against perpetuities had its beginning
in the Duke of Norfolk's case).39 The policy objection to these and similar
results of the section is that a technical "conveyability" of fragmented
interests does not prevent the practical "fettering" of specific property

and this, in addition to restrieting "dead hand control,” was the very reason

the courts created the common law rule,

36. Simes, suprae note 3 at 257.

37. Simes, supra note 3,at 257.

38. Comment, 37 So. Cal. L. Rev. 283, 288 (1964).
39. BSee pote 30, supra.

4. See NO%es 3 gnd 8, supra. See also Simes & . Smith, Future Interests,
Ch. 41 (24 ed. 1958).
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The second paragraph of Section 715.8 provides, in effect, that an
interest is not invalid because of its duration, and, therefore, merely
states a well-settled rule under the common lav rule against perpetuities.
That rule is satisfied if an interest must "vest" within the perpetuity
period; it 1s not concerned with the duration of the interest &Ed it does
not require that the interest come to an end within the period. ' If the
law were otherwise, of course, all "fee simple" interests would fail as
would lesser, long-term interests such as leases, profits, easements,
restrictive co¥enants, and the like.

It may be that the paragraph was intended to validate such "commercial"
transactions as very long-term opticns. It will not have this effect, how-
ever, because the perpetuities objection to a temporally unlimited
option 1s not to the timelessness of the power to demand the property.

Rather, the objection is thet & contingent, equitable interest in the

property will "vest" only¥ upon the possibly remote exercise of the opticn.

It is more likely that the second parsgraph was intended to overcome a few
appellate decisions in which the courts have construed certain instruments as
creating contingent interests that arise only 1n the future, rather than as being
present interests subject to divestment or uncertain L'.ll.l.rat:mn.'1‘L2 It seems cer-
tain, however, that merely restating the settled common law principle willi not
have the intended effect. Moreover, the dublous decisions arose under the old
suspension of the power of zlienation rule, and by seemingly resurrecting

that rule, Section 715.8 mey do more to revive such decisions than to

avoid the oceurrence of such decisions in the future.

1. See Morris & Leach, supra note 8, at 95.

k2. 8ee, e.g., Vietory 0il Co. v. Hancock 0Oil Co., 125 Cal. App.2d 222, 270
“P.2d 608 (1954); Epstein v. Zahloute, 59 Cal. App.2d 738, 222 P.2d 318
(1950}. Compare Brown v. Terrs Bella Irrigation District, 65 Cal.2d
33, 330 P.23 775 (1958); Fisher v. Parsons, 213 Cal. App.2d 829, 29

Cal. Rptr. 210 (1963).
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Applicaticu of Section 715.8 to Trusts and Powers of Appointment

The most serious practical objectlion that has been raised to Sec-
tion 715.8 is the possibility that it may permit the creation of private
trusts that can continue indefinitely and avold estate and gift taxes

through the existence of the trust.h3

If the section has this effect,
the result is anomalous because the old rule against suspension of the
povwer of alienation (seemingly resurrected by Section 715.8) operated
more stringently in its application to trusts than does the common law
rule and Civil Code Section 771 {private trust teriination). Indeed,
that operation of the suspension rule was the principal reason for its
being repealed.uh It 1s alsc possible that, in view of the origin of
Section 715.8 and notwithstanding its literal import, the courts will
construe it only as exempting certain "commercial transactions" and as
having no operation in the field of "trusts and e-statess.“h5
It has been convincingly shown, however, that, in its applications
to trusts, Section 715.8 logically can be construed in only one of three
ways: (1) it may merely require that the trustee have a power of sale;

(2) it may require that one or more persons have the power to "convey" a

fee simple without conslderation--a power on the part of the trustee to

convey the trust assets to the trust beneficiaries would satisfy this

43. See, in particular, Dukeminier, supra .note 3.
4L, See Turrentine, supra note 10; Fraser & Sammis, supra note 7.

45. See Wong v. Di Grazia, supra note 17; Prime v. Hyne, 260 Cal. App.2d
397, 67 Cal. Rptr. 179 (1968).
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requirement; or (3) it may require that one or more persons have the
povwer to convey a fee simple title to anyone without consideration to any-

one. It has been suggested that the most restrictive comstruction of

Section 715.8 would still permit the following trust:J+6

T bequeaths g fund to the Security Trust Company, in trust, to pay
the income to his issue per stirpes from time to time living.
Whenever there is no issue of T alive, the Security Trust Company
is directed to convey the trust property to The Regents of the
University of California. The trustee is given the power to sell
the trust property. T gives the adult income beneficlaries, acting
Jointly, the power to appoint the trust property to whomsoever they
gee fit, but the power can be exercised only with the consent of the
Regents. ‘

Theee povers of the "issue" and the Regents technically may permit the
"conveyance" of a "fee simple,” but it seems obvious that with such trusts
there is no longer "a fair balance fetween the desires of members of the
present generation, and simllar desires of succeedlng generations, to do
what they wish with the property which they enjoy.“hT
Although the power of these iIncome beneficiaries would satisfy Sec-

tion 715.8, it would not be a taxable "general power of appoiptment™ under

the Internal Revenue Code since it can be exercised only with the consent

46. See Dukeminier, supra note 3, at 693.

k7. See Simes, Public Policy and the Dead Hand 58 (1955). BSee also
Morris & . Ieach, supra note 3 at 15, 17:

Whatever may have been the position in past centuries, it is
plain that the modern Rule [Against Perpetuities] is primarily
directed not against the inalienability of specific land but
against the remote vesting of interests in a shifting fund.

It is & natural human desire to provide for one's family in

the foreseeable future. The difficulty is that if one genera-
tion is allowed to create unlimited future interests in property,
succeeding generations will receive the property in a restricted
state and thus be unable to indulge the same desire. The

dilemma is thus precisely what it has been throughout the histery
of Fnglish law, namely, how to prevent the power of alienation
from belng used to its own destructiom.
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of the Regents who have a substantial adverse intere-st.l‘t8 It has been
urged that this tax avoidance possibility may lead to restrictive tax
legislation (analogous to Internal Revemue (ode Section 2041(a)(3) which
was designed to deal with "Delaware Trusts”) that will more than over-
come any conceivable benefits afforded by Section 715.8.h9

With respect to powers of appointment generally, one person who
holds a general pover is treated, both for tax and perpetuities purposes,
as an absolute owner. This principle has wide and fairly clear application
in the field of power and taxation, as well as perpetuities. Section
715.8 seemingly makes the precept applicable,whatever number of persons
hold the power and however adverse their interests mey be. Thus,
Section 715.8 conflicts with such related provisions as recently enacted
Civil Code Sectlon 1391.1, which governs the application of the rule
against perpetuities to the exercise of powers,SO and the time-honored
provision in Civil Code Sectlon 716, which excludes from the perpetuities
period any period during which one person may totally "destroy" the
gquestioned interest.

In sum, in the fields of trusts, estates, and powers, the "two can
convey" principle of Section 715.8 simply does not "fit" even if the sec-
tion is charitably considered to be only an "alternative" to the traditional

concept of "vesting” under the rule against perpetuities {Section 715.2).

48, Int. Rev. Code of 1954, § 678 {income tax)}{donees not treated as owners
for income tax purposes because the power is lodged in more thaen one
person); Treas. Reg. § 20.2041-3(c)(2)(1958){estate tax); Treas. Reg.

§ 25.2514-3(b){(2){1958)(gift tax).

49. See Dukeminier, supra note 3, at 684,

50. See Cal. Stats. 1969, Ch. 155, p. . Notice, in particular, the
Comment to Section 1391.1 which provides, in effect, that the section
"overrides" Section 715.8.

51. Section 716 provides:

716. The period of time during which an interest is destruct-
ible pursuant to the uncontrolled volition and for the exclusive
personal benefit of the person having such a power of destruction 1is
not to be included in determining the permissible period for the
vesting of an interest within the rule against perpetuities.
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RECOMMENDATION

Section 715.8 was enacted in an effort to overcome the possibility
of mechanistic and purposelesg application of the rule against perpetuities
to commercial transactions. Assuredly, this is a worthy objective. The
section, however, is seriously objectiomable on at least three grounds:
(1) it has been and will be productive of endless confusion; (2) it is
unnecessary to achieve the desired objective; and (3) it operates in areas
other than those intended and thereby undercuts the time-honored per-
petuities policy of preventing the power of disposition from being used
to radically curtall the existence of that same power in the future.

The cholee made in restoring an element of the discarded and dis-
credited suspension-of-the-power-of-alienation rule was a dubicus one.
However, even if an exclusion or eXemption from the common law rule was
to have been created and cast in terms of the old rule, Section 715.8
is defective. The section should have been made an express exception
from the common law rule (Section 715.2) as is Section 715.5 (the cy pres

principle), rather than a redefinition of "vesting” for the purposes of the

common law rule.

Perhaps, more importantly, in the light of other legislation and a
recent California Supreme Court decision, commercial transactions are

adequately protected independently of Section 715.8. In Wong v. Di Grazia52

tremendous strides tovard infusing common sense into the application of

the rule against perpetuities were made when the court abandoned the

52. 60 Ccal.2d 525, 386 P.2d 817, 35 Cal. Rphtr. 241°(1963).
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"fantastic possibilities" test and adopted a rule of reasonable construc-
tion. The court indicated that henceforth in applying the rule to com-
mercial transactions the rule will not be interpreted =0 as to create
commerclal anomalies. In Wong the court reasoned that, since under
contract law there is an implied provisius that a contract will be per-
formed within a reasonable time (certainly less tmen 21 years),

this impllied provision prevents the contract from viclating the rule
agalnst perpetuities. As the court stated:

Certainly our function is not to interpret the rule [against
perpetuities] so as to create commercial anomalies. . . . Surely
the courts dc not seek to invalidate bona fide transactions by the
imported application of esoteric legalisms. Our task is not to
block the business pathwey but to clear it, defining it by guide-
posts that are reasonably to be expected. . . . We therefore do
not propose to apply the rule in the rigid.or remoresless manner
characterized by some past decisions; instead we shall seek to
interpret it reasonably, in the light of its objectives and the
economic conditions of modern soclety.

Other legislation also prevents the frustration of commercial trans-
actions. Civil Code Section T15.5 confers the power of cy pres upon the
courts and therefore should avold most of the harsh results obtained at

common law., Section T15.5 requires an interest that violates the rule

to be construed or reformed to carry out the intent of the partles. 1In

addition, Civil Code Section 715.6 provides an alternative measure of

the valldity of an interest. Under this section ar interest which will
vest, if at all,, within 60 years of the creation of the interest is
valid., This alternative measure 1s applicable even though the instrument

does not so specify.

P

-23-



£

The 1nuicated application of these ameliorative doctrines can be
illustrated by reference to common perpetuities violations. Options
to purchase property may not be limited by time and therefore violate
the rule. For example,

O grants to A, his heirs and assigns an option to purchase
Blackacre for $50,000.

Although this option violates the rule, it does not follow that the trans-
action will be declared vold. Under the cy pres power, the court has the
power to reform the instrument by limiting the option to 21, or even 60,
years if thie would carry out the intent of the parties. This reformation
technique could also be appllied to transfers contingent upon an event not
related to any life in being, such a lease to commence upon completion of
a bullding or the dlscovery of oil. Ih Wong, the California Supreme

Court made it abundantly clear that it would invoke such ameliorative
techniques to avold the harshness characterized by earlier mechanistic
applicaticns of the rule to commercial transactions.

Aside from these considerations, the essential defect of Section
715.8 is that 1ts application exceeds the purpose for its enactment. As
Dean Maxwell has put it, '"the legislature used an atomic cannon to kill
a gnat."53 Aside from commercial transactions, Section 715.8 incorrectly
exempts several other kinds of transactions and arrangements, including
private trusts, from the operation of the rule.

The Commission concludes that Section T15.8 may be, and should be,
repealed. At least for the foreseeable future, there appears to be no need

for substitutional or additional legislation in the perpetuities field.

53. See Dukeminier, supra note 3, at 678.
ol
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PROPOSED LEGISLATION

The Commission's recommendation would be effectuated by the enactment

of the following measure:

An act to repeal Section 715.8 of the Civil Code, relating to

future interests in property.

The people of the State of (alifornis do enact as follows:

Section 1. BSection T15.8 of the Civil Code is repealed.

A58 - An-inkerest-in-real-or-personal-propertyy-iegai-oF
equitabley-is-vested-if-and-vhen-there-is-a-persen-in-keing-whe
eculd-eenvey-or-there-are-persons-in-beingy -irrespeesive~of-the
gature-ef-their-respeetsive-interesigy~who-together- eonld~ eonvey
a-fee-simple-£itie-therete~

Ag-interest-is-net-ipyalids-either-in-vhoie~or-in-pariy.
merely-beeause-the-duration-ef-the-interest-gay-exeeed-the-time
within~-whieh-future-interesis-in-property-must-veei-aader-this

tidley-if-the-inberest-pusi-vests-if-at-ally-within-sueh-times

Comment. Section 715.8 formerly provided an alternative test for
the "vesting" of future interests uder the common law rule against per-

petuities (Civil Code Section 715.2). See Recommendation Relating to

the "Vesting" of Interests Under the Rule Against Perpetuities, 10 Cal.

L. Revision Comm'n Reports at (1970). The section was intended to
free varicus commercial transactions from & wmechanistic and capricious

application of the common law rule. See Dukeminier, Perpetuities Revision

in California: Perpetual Trusts Permitted, 55 Cal. L. Rev. 678 (1967});
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Simes, Perpetuities in California Since 1951, 18 Hastings L.J. 247 (1967);

Comment, 16 Stan. L. Rev. 177 (1963); Comment, 37 So. Cal. L. Rev. 283
{1964). The section was made largely superfluocus by the decision in Wong

v. DI Grazia, 60 Cal.2d 525, 386 P.2d 817, 35 Cal. Rptr. 241 (1963),and

by other reforms of the common law rule introduced in 1963. See, e.g.,
Civil Code §§ 715, 716. Repeal of Section 715.8 leaves applicable the
common law conception of "vesting" for purposes of Sections 715.2, 771,
and other related sections. See 6 American Iaw of Property § 24.3 {1952);
Morris & Ieach, The Rule Against Perpetuities, Ch. 2 (24 ed. 1962).
Keedless to say, repeal of the section is not intended to revitalize
certain apachronistic decisions rendered before, and overruled by, Wocng

v. Di Gragla, supra.
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