2/6/70

Fifth Supplement to Memorandum 69-12k

Subject: Function of ILaw Revision Commission

Attached is a portion of some material that was prepared in 1966 in
response to a request from the Department of Finance. The material in-
cludes charts which show the flow of work. A general chart is found on
page 9. The following pages contain detailed charts which describe par-
ticular aspects of the Commission's program. You will discover that the
notes to each chart are contained on the page facing that chart. These
notes contein much valuable background materlal and you should read them
when you study the charts.

Although this material was prepered in 1966, it is a generally
accurate description of the Commission's present operation.

Respectfully submitted,

John H. DeMoully
Executive Secretary



Torkload Plan

Government Cade Sections 10330 and 10331 impose three duties upon the
Law Bevision Commission:

(1) To determine areas of tie law in need of reform snd to consider

suggestions frowm various persons and groups as U2 areas of the law in need

of reform. This furction occcupies little time since the Commission has

a substantial agenda of toples and, for a number of yszars, has not reguested
the Legislature to authorize she study of any new topics. (In a few cases,

the Cormission has requested authority to expand the scope of a topic already
authorized). Primarily, this function requires advising those persons who
make sugmestions that the Commission is not in a position to undertake

the study of new topies. During recent years, the topics that involved

study of new areas of the law were added to the Corulssion's agenda by a
legislative committee that had concluded that a study of the topic was
necessary but that a legislative committee wohld not be in a position to under-

take the necessary research and study,

(2) To recommend the express repeal of all statutes repealed by implica-

tion or held unconstitutional, Because of the pressure of other work,

the Commiszsion has given this directive a narrou construction. One part-time
law student can, in about one week of full-time work, do the basic research
necessary to comply with this directive, A feu hours of staff and Commission
time are required to prepare the necessary report to the Legislature. This
report averages about ons t5 one and one-half prinied pages iIn length and is
contained in the Commission's Annual Report to the Legislature,

(3) To recommend such changes in the law as the Commission concludes

are necessary to medify or eliminate antiquated and ineguitable rules of
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law and to bring the law into harmony with modern conditions. This is the

primary function of the Cormission and is described in detail on the charts
and the accompanying notes which follow,

A primary reascon for the e:nistence of the Commission appears to be
that the Commission is able to study corplex and controversial topics that
require a substantial period of time, and it con produce high quality legis-
lation that permits the Legislature to deal with problem areas of the law,
There is, of course, & direct relationship between the quality of the Commission's
work and the amount of legislative time that is required to resolve the
problenms treated in that work. Vhen the various demands on legislative time
are taken into account, it is zpparent that the Commission performs an
important function; by preparing complex legislation that is basically
sound, it minimizes the need for the Legislature to expend its own time and
regources in attempting to draft such legislation, ZElimination of any of
the variosus steps¥ that experience has demonstraced are essential to the
production of high quality worl would result in a decrease in the quality of
the Commission's work and in a corresponding incrsase in the demands on
legislative time and resources.

The Legislature has directed the Commission to study a substantial
numbeyr of topics., It is possible only to consider reloatively few of
these topics during any two-year period. Priorities must be established;
thege are based on the wishes of legislative committees, the time that will
be required to complete studies of the various topies, and the degree of

urgency of particular problems.

¥These steps are shown inh detail on the program charts included in this
material.
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Because the members 2f the Commission cannot devole morse than twos ar

three days a month to Cormission worlk and because the Legislature can handle

only a limited amount of complex and often coniroversial legislation at a
particular session, 1t is not anticipated nor does it appear to be desirable

to increase the output of the Commission to eny substantial extent. A% the

same Gime, however, the legislative ccrmittees that direct the Conmissien o study

porticular topics ordinarily cxpect such studiss to be ccmpleted expegditiously.

*,



SIMPLIFIED PROGRAM CHART
{seporate charts contain detailed
breskdowns for each of the boxes
showm here)

A. TQPIC FLACED ON

E. RECOMMENDATTON
COMMISSION AGENDA

AND STULY PUBLISHED

This chart indicates the relaticnship

between the six basic elements in the

Commiggion's program. A separste,

detailed chart has been prepered for -ge
each "€ the individual elements.
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WOTES-~CHART A. TOPIC PLACED ON COMMISSION AGENDA

Step A-1

Govermment Code Section 10330 provides
that toplcs may be suggested by & wide range
of crganizations and interested persons {e.g.,
the American Law Institute, the Rational
Conference of Comissisners on Uniform State
Laws, bar agsociations, learned bodies,
Judges, public officials, lawyers, and the
public genarally), The suggestions may be
submitted to the Caommission or to a legin-
lative comitbtee or may be forwarded to the
Commiseiom or a legislative committee by an
indiv-i.d.ual legislator. (See Steps A-2 and
A-2%,

Steps A-2--4-3

During recent years, the Law Revision
Comnigaion has advised persong who suggest
topics for Commisslon study thet the Cammis-
sion already has g substantial sgenda of
topice and that it is not requesting authority
to stuly any additionsl topice. The peraon
submitting the suggestion ie advised to con-
tact an individuzl member of the Legislature
or to contact sume other group that is in a
poaition to study the topile.

During recent years, the Commission has
generally limited ite requests for authority
t2 study new topics to cases where the new
topic is so closely relsted to a toplc already
undey gtudy that the study of both topics is
necesgary in order to submit a comprehengive
recommendation on the subject, The Commission
bas so limited ite consideration of new topics
because the Legislature has, om itz owm
initiative, directed the Commiszion to study a
number of new topics that require intensive
study over a long period of time.
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when the Commission determines o request
authority to study a particular tople, the
topic and the reasons Justifying ite study are
reported in the Commlgsion's ammwal report.

Steps A-li--A-5

The Legiglature usually authorizes_the
Commission to study a tople if the Comission
requests aubnority to do so although the
legisleture, during the marly years of the
Commission, 4id descline to authorize the
study of certain tapics reguested by the
Comisslon.

Step A-6

The Commigsion's annual report 1lists all
topics that the Commission i3 currently author-
jzed to study for the information of interasted
PArEODE.



A. TOPIC PLACED OF COMMISSION AGENDA
A

A-3a TOPIC REJECTED
Cowmisgion determines
tople not suitable

A~5a TOPIC REJECTED
Legislature declines
%0 autharize Comuin-.
sion to study topic
(Govt. code § 10335)

Comission recammends
I Afmual Repert that
i1t be awthorized to

study topic {Covt.

Code § 10330) A-5 TCPTC AUTHORIZED
PR STUDY

by Concurrent Reaclu-
slature

10335)

Steps A-2%, A-3%, and A«-3a¥ indicate an
alternative equivalemt to Steps A-2, A-3,

vy legtalative committse A-3a, and A-k,
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WOTES--CHARTS B. PREPARATION OF RESEARCH STUDY

Step B-1 or B-1¥

Onee p topic is placed on the agenda, the
staff beging a preliminary study of the topic.
The topic may be deferred if another group
{e.g., a State Bar camittee, state agency, or
special camisgion) is already studylng the
topic or if other topice already on the agenda
must be glven priority.

" The Commission gives a high priority to

topies that the Legislature has requested it to

gtudy, especially where a legislative committee
has asked that s particular topic be given
priority.

Steps B-2--B-5

Upon completion of a preliminary staffl
gtudy and recommendation, the Caommissisn deter-
mines the scope of the topic and the necegzary
bacikground research study ard decides whether
or not & special consultanmt is needed. The
special consultent may be retained either to
prepare a research study or to serve omly in

an edvisory cepacity by providing expert advice

at Comission meetings. During recent years,
the gtaff has wmdertaken to prepare most of the
regearch studies that provide background infor-
mation an the existing law, the problems in the
eristing law, and the alternative methods that
the Commission might adopt to solve those
problemns.

The use of special congultants in
appropriate cases not only provides the
Cammission with invaluable expert asgistance
but ie economical as well because the
attorneys and law professors who serve as
ressarch consultante have elready scquired
the considerable background kmowledge
necessary Lo understand the specific problems
under consideration. A fruitful Iinterchange
of idems often takes place between the con-
sultant, the stsff, and the Commission.

Whetner the research gtudy is produced
by the staff or by a special consultant, it
iz initially typed on stencils and reproduced
Bo that it is available %o the Commission and
interested persons when the Commission beging
its consideration of the topic.

Because of the time needed to prepare
research studies, there iz ordinarily a con-
giderable period of time betwsen the commence-
ment of work on the study and the campletion
of the initial draft.

-]lf=-



B. PREPARATION OF RESEARCH STUDY
-}

B-1% STUDY OF
TUPIG DEFERHRED
(either hecsuse
already being
studied by anothed
group & because
of priority of
other toples on
agende)

-13-

Step B-1* is an alternative to Step B-1,
and Steps B-3*%, B-3a¥, and B-3b* indicate
an altsrnative equivalant to Step B-3.



Step C-1

The nimeographed resesrch study is dis-
tributed to the Coomission and if acrampanied
by memorande, prepared by the staff, indicating
the metiers of poliey that must be determined
by the Camnission. Often interested persons
¥ho are present at the meeting as sbservers
contribute expert adviece uwon reguest. If a
speciel consultant hes been retaimed, he
usually atiepds the meetings to provide expert
advice,

After considering the research study,
staff recommendations, and the camments of
interested persons present at the meeting {or
meetings), the Commlzsion makes its initial
declaion on policy guestioms thet must be
determined before legislation can be drafied.

. The Comnmission may determine that no
legirlation is needed (Step c-p*),

Step C-2.-C-4

The staff drafts legislation to effec-
tuate the policy decisions mede by the
Cosmiggion, The drafti is reviewsd and
revised at meetings of the Commission end
ultimately a draft of the necessary legis-
lation is approved by the Commission.
Interested persons ordinarily are present
at Commission meetings to provide expert
advice dwring the period that the drafi
statute is being prepared.

Ar sn alternative, the Commission hay
ecnelude after further st that no legis-
imtion is needed (Step C-2%).

C. PREPARATION OF BRECOMMENDETION
NOTES - ~CHART

D. Ennmormmsm

Step C-5

wWhen the statute hag been drafted, a
tentative recommendation is prepared that
coniains a statement of the problems in the
exigtlng law, the changes recommended by the
Commigsion and the reasons justifying thoge
changes, the draft of the proposed legislatiom,
and caommente that explein the detalls of the
Legislation.

The reszearch study may be expanded to
inelude o diseussion of mdditional matbers
that bowve arisen in the course of the
Commisgion's consideration of the tople
(Step D-1).

8tep C-6--C-8

The tentaiive recommendation is dlstributed
to various interested persons ard is sent to
legal newspapers and periodicals which often
print or summarize them. This step is designed
to acquaint a large segment of the inlerested
public with the Coomizsion's tentative con-
clusions. Coements are invited and are carefully
considered before the Cotmission prepares a
final recommendation on the topic.

The Commisgion's success in having ite
propoeals enacted intd law can be attributed to
& eonsiderable extent to this procedure which
makes 1t possible to benefit from the experdience
of many knowledgeable persons and to eliminate
defects in the stetute.

Qecasionally, the Commission concludes at
this stage that the exlsting lew iz satisfactory
or that any provlems that 4o exist can best be
resolved the courte rather then by legislatiom
(Step ¢-2%),

The camments on & tentative recommendation
may a8leo reveal that additional research is
ngceggory on particular agpecte of the topilc

and the resesrch study will be supplemented to
inclwde such research,

=1h-

Bieps D-1 and D-2

The regesrch stwly it revised and supple-
mented by the staff as the need becomes apparent
dnring the course of the Cotmission's considera-
tion of the perticulsr topic. Before the study
1s printed, it is edited and checked by the
Coamisgion’s staff. However, where different
conclusions on policy questions are reached by
the author of the study and the Cammiszsion, no
attempt is made to impose the Conmisgion's
decizlons on the author. The Camission
believes that the Legimlature should have accesse

to the tonsultant's suggestionz when it considers
the Compission's recommendation.

Por the first time, during 1965-66, the
Comniseion suthorized the printing of several of
its studies as articles in law reviews., This
accamplishes three pwrposes; (1) Consistently
better guality of the studies should be achieved,
{(2) wide circwlation is assured. (3) A sub-
stantiel reduction in printlng costs should
rasult becanse the study can be yhoto-offset
for inclusion in the Commission's report. The
only type that will have to be set will be the
line containing the rumnning head and the page
number oh each page; the mejor portion of
printing costg--the charge for setiing the type—-
is carried by the law review. Occasionally,
tenative recommendations are also pubiished as
a part of a law review srticle. Thus, the
tentative recommendation iz widely circulated
and thigs provides smother means of cbisining
comments from interested persong on the tentative
reconpmendation. These comments aps considered
before the final repori to the Legislature ia
prepared.,



A L M S LS S AL e e, o

c.

Step C-2% 1a an alternative that can stop the D,
sequential flow in this element at any point

between Stepa -1 apd C=T.

Gtep D=2 is an opticnal 8tep that may or may

oot be included in this element of the pro-

oTem,
The broken linss hetwwen Step D=1 and 3teps
C-2, -5, =nd C-7 indicate an interaetion
that does not necensarily affect the seguen-
tial order of this elsment.

FREPARATION OF RECOMMENDATION
EDITING (F RESEARCH STUDY
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NOTES--CHART E. HKECOMMENDATION AND STUDY PUBLISHED

Steps E-1--E-11

The Commission publishes a pamphlet on
each subject; each pamphlet contains the
Commission’s recommendation and the paritinent
research study if the research study has not
been previousty published by the Commission.

Normally, the copy, as approved by the
Commissian, i® sent to the state printer who
sets the type and prepares galleys, Thess
galleys zre proofread and citechecked by the
administrative assistant of the Commission's
staff and, when necesasary, by student legal
gsslistants. "The gelleys are then reviewsd by
the legal stafi to insure that the substonce is
correct and returned 4o the printer for »eging.
When the page proofs have been checked, they are
approved for publication and returned to the
printer. As soon as the pamphlet is prinied,
bound, and delivered to the staff's offices at
Stanford, they are distributed to interested
groups and persons.

Steps E-2 and E-T

o variations on this procedure are
employed where feasible because both help
reduce Drinting costs.
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When possible, the Commission's proposed
legiglation is printed as a preprinted bill,
This has several advamtages: (1) The printer
¢an set the bill in the relatively slack period
before the session begins. (2) The bill is
available in printed form for interim hearings.
(3) ‘The esst of setting the bill is carried by
the Senate or Assembly which would have %o pay
the cost of printing the hill anyway., The type
is used for the preprinted bill, then inserted in
the Commission's recommendation (the Commission is
charged only for the type set for the iniro-
ductory material znd the comments and a very
modest =zmount for handling the type), then removed
and used further for printing the Hill and any
amendments.

The advanteges of having research studies
printed a8 law review articles was explained in
exmnaetisn with Steps D-1 and D-2 on the pre-
ceding chart. A further advantage to this
method is apparent on fthis chaxt sinee the con-
siderable amount of work involved in Steps B-h,
E-5, and E-A5 is eliminated.



E, RECOMMENDATICON AND STUDY PUBLISHED

Steps B-2 and E-T Are optional steps that
mAy or Ay not be locluded in this alament
of the program.
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Step F-1

Generaily, the interim Committee on
Judiciary of one or both houses holds a
hearing on the Commiesion’s lzglaslative pra=
grsm 1o September, Qctober, or Decerher
preceding the gepsral sesaion of the Legis-
lature. For exmmple, the Benate Fact
Commitiee on Judfciary 1s planming 2 hold a
hearing in September on the Commlssim'zs 1067
legislative progrem.

Thege interin hearings acquaint tha
legislative comeittess with the natwre of the
Cosmd s531on' 5 proposale and with background
informaiioh on the problem; thix tends o xave
tims during the gsesslon. In scxe cases, sugges—
tions {Tom members of the interin committes are
incorporated in the Comdssion's recommendations
befors they are publiabed, The interim hearings
also are another meens of informing intereated
peraons of the Commission's conclusions on
particular toples.

The propsged legialation is often mads
available in the Torm of a preprinted bill for
the interim hesrings and the members of the legls=-
lative comnlttees are able to g0 through the bill
in some detail.

During recent segxioms, the legislative
fact finding conmitiess have alse held extensive
hearingz on Comisalion proposals during Janusry.
This parmits the committeas to go ithrough the
proporsls in detall before the comities holds a
forpal hearing on the bill as introducsd in the
seagion. Thus, the Legislaturs cbtains tha infor-
mation neadad s0 that it can act on many of the
Commisgion’s provesals early in the session. In
the case of complax proposals, 1t 1s poszibie
for the Legislatuse to enact such propoasls
during the rirst sessisn they are imtroducaed
rather than having to refer them to interim
atudy.

: The Comnlssion's staff repres=ats the
Canmiasisn at interim hearings.,

Step Fu2

The Senats or Assembly member of the
Commnigaion iptroduces the billas recammended by
the Cammizxinn, Every =ffort 1s made 4o have
the bills ready for intreduwetisn dnring the
firet two weeks of the sessiom.

NOTEG--CHART F. ENACTMENT OF

POCOMMERTETD LEGTSIATION

Wien a bill hag been preprinted, galley
procfs of the bBill are introduced; sipce the
bill iz alveady set in type, 1t can be printed
i & mindmmn of time. In the case of langthy
bille, this avoids & delay that might other-
wise result.

Step F-3

Tegpite the efforte of the Commiazsion to
obtaln the views of all inieraosted persons
before the report t> the Legislature 1s pub-
1lished, interssted persons often come forward
with inquiries or objections ae soon as the bill
hes been introduced and printed. The Commisa-
sion's staff and the Cammizsisn itpelf often
discuss the recxwended legislation with these
pergfons in an effort to eliminate technical
defecta in the bill or to prepare amendments
that are needed to take eare of problems of
vhich the Commizsion was unawars,. This atep is
repeated at avery stage of the legislative
process.

Step F-l--F-8

The Commisslon is represented at legisla-
tive hearinge by itz staff, Som=times the
research conaultant attends lepislative
bearings to provide the cammittee with expert
advice. The publlshed research stundy is of
great agsistence ta the committes whep it con-
giders the recmmended legiziation,

Same of the complex legislation of the
ComiEsion it acvampanied by seational
commetrta that are adopted by the legislative
camittess as evidence of legislative intent.
In such cages, the comments must he revised to
ratlect legisistive actlion on the biil or to
supplement them in light of matters brought out
at the hearing.

The mtaff of the Commiesiom ia availeble
to answer any questions that the commititee or
an individval legislator way raige, In thia
connection, the staff restricts ite efforts to
the hearinges of the leglslative committes;
individual membors of the Legisglature ar= only
eontacted when they reguast & meeting with the
atatt.

The staff prepares all amendments Lo the
reconmended biils in acesrdance with the declsions
of the commlttees, The amendments are then
checked by the Leglglative Comsel for furm. The
gtaff also revigses the sectiomal comments in
accordatce with the instructions of the legisla-
tive comitiees.,
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Stepa ¥-9, F-10, F-10%

When the bill has besn enacted by the
Legislature, the staff prepares a l=tter to the
Governor for the legislative membar who authored
the meagurs. In aome cases, the Governor mey hold
a hearing before he determines to slgn or veto the
messure. The Commission is represented at asuch
hearings by the staff and, in scme casss, by
mepbers of the Commdasdiom,

Steps F-11% and F-12%

1f the bill is defe=ated in the Legialature
or is vetoed by the Goverhor, the Cammission must
determine whether to drop the topié or o submit
the measure at a future segzion. This decision
depend# on the reason why the measures was not
enacted ant on the probebility of preparing a
neasure that would meet approval at a fubure
sa3sion.

Stepa F-1., F 12, F-13a

When 3 reesmmended bill becomes law, the
Comnianion must decide whether to retain the
topie »h its agenda. The complex toplecs treated
in recent years heve gen=rally been retodined
bacause the practical effects of legislative
raform can seldoe be ecompl=tely foressen. For
example, the Camiasisn introduced a bill in 1965
to make clarifying changes in the goverrmental
1liability legislation enacted in 1963, The Com—
mission plans *o introduce legislatism in 1967 to
t0 make 5 nuwber of changes in varicus codes 1o
conform them to the atatutory scheme of the Bvi-
dence Code which was enacted in 1965,

In some cases, the Coammigaimn determines that
work on a particdlar topie iz finished and that
topie is dropped fram the Commission's agenda.

Step F-12b

The action of the Legisiature on each recom=
mended maasure and the principal amendments made
to bills that were enscted is reported in the
Copmission'e next anousl report. Whers the legle-
letive comittees have adepted reports revising
coments ln the Commission's recomendatiom, the
reviged comments also are published, elther as a
part of the Cummi=sion's next annual report or as
a separate publicablom. The type used to primt
such comments in the legisplative journals is uszed
to print the coments in the Commizsion's publica-
tion.



BILL (price

to segaion}

Step P-T* is an alternative to Step F-T. Bteps
F-10%, F-11%, F-17%, and F-12a% ipdicats an
alternative eguivalent te F-10, F-11, F-12, F-12a,
and F-1%0.

¥. ENACTMENT OF RECCMMENDED LEGISLATION
(detatls of leglalative process
sluplitied}
- - |

¥-6 ACTION EY
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F-11

ACTIH

N
F-12 TOPIC
HETAINED OF
COMMISSTON

far fﬂ]_lw-up
legislation
opticual )




