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#36.42 11/20/69
Memorandum 69-131
Subject: Study 36.42 - Condemmaticn {Future Use)
One aspect of the "right to take' which should be covered in a com-
prehensive eminent demain statute is the extent to which & condemnor may
exercise the right of eminent domain to take property for a 'future" use.

This memorandum deals with this problem.

ATTACHED MATERIAL

The California statutory provisions that include specific authoriza-

tions to take for future use are set out in Exhibit I (pink) attached.
We believe that we have found most, if not all, of these provisions. Any
we have not found will be picked up later before the comprehensive statute
1s drafted.

Also attached is the following materials:

{1) Background research study--"Condemnation in Anticipation of

Future Needs"--prepared by the staff (white). This is a portion of the
comprehensive study on the right to take which is now in preparation. You
should read this for background on the Californmia statutory and decisicnal
law.

(2) Summary of HUD Report--"Advance Iand Acgquisition by Local Govern-

ments"-=published by the U. S. Department of Housing and Urban Development

- (August 1968) (green). This summary discusses the advantages and dis-

advantages of sacquiring land in advance of need from an economic and
political viewpolnt. You should read thia for background.

(3) Excerpt from law review article on acquisition of development

rights (yellow). We will refer to this article later in this memorandum.




(k) Committee on Public Works Report--"Advance Acquisition of Highway

Rights-of-Way Study."--(July 1967)(buff). This report contains additional
background information.

(5) Extract from Highway Research Board Report Summary--"Scenic

Bagements” (gold). We will refer to this report later in this memorandum.

SUMMARY OF STUDY

It 18 well established in California that a statutory grant of the
condemnation power carries with it the power to condemn property in anti-
cipation of the condemnor's future needs. No specific statutory authori-
zation to take for "future” use 1s needed. The standard to be applied to
determine when a takipg for a future use 1ls to be permitted ls somewhat
imprecige. The standard, however expressed, is to the effect that it must
be reasonably probable that the property will actually be devoted to the
public use for which it is taken.

A statutory statement of the procedure for raising the issue of "future"
use is needed. Traditionally, future use has been treated as an issue of
"necessity," rather than as an issue of "public use." (The same was
apparently the case for excess takings until the California Supreme Court
recently determined that such takings presented a "public use" guestion.)
In cases where the resolution to condemn is conclusive on the issue of
necessity, the only way the condemnee can contest a taking for future use
is to show "that the condemnor does not actually intend to use the property
88 1t resolved to use it." The existing law is unclear as to the proof

required by the condemnee to defeat a taking for future use.




PRACTICAL FOLICY CONSIDERATIONS

The threat of possible condemmation for a future project will often
create a blight on an area and preclude property owners from improving
thelr property. ©Sales in the area will often be at depressed prices.
Under these circumstances, early acquisition of needed property is bene-
ficial to property owners. Early acquisition often results iﬁ substantial
benefits to the public entity. Unfortunately, public entities generally
find that they do not have sufficient funds to acquire property and con-
struct projects lmmediately needed, much less to acquire land for future
use. This is a practical limitation on takings for Puture use. The

California Department of Public Works has & $30 million dollar revolving
fund (July 1967) to permit advance acquisition but nevertheless does not

have sufficlent funds to purchase properiy in all cases where the property
owner wishes to dispose of property located in a future right of way.

It is estimated that the Department of Public Works has saved an average
of $25 million per year (over a twelve-year perlod} by using the advance
acquisition revelving fund. In addition, the state acquires in advance
t0 a considerable extent from current funds. See Committee on Public Works
Report (buff--attached).

The advantages and disadvantages of advance acquisition are well

stated in the Summary of HUD Report {green--attached). You should read

this summary.

STAFF RECOMMENDATIONS

The staff is of the oplnion that future use is not an area where
substantial changes in exlsting law are needed. However, we believe that

the existing law should be clarified as indicated below. The basic problem
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in this area is a financial one--lack of adequate funds to permit advance
acquisitions. There is nothing we can do about this basic problem.

Accordingly, the staff makes the following recommendations:

{1) Provisions contained in existing statutes that authorize takings
for future use should be repemled and one general sectlon should be included
in the comprehensive eminent domain statute to desl with this matter.

(2) The test to be used to determine whether a taking for future use
is permitted should be stated in gereral terms In the statute. The test
in substance should be that developed by the California courts--whether
there is "a reasonable probability of use of the property for the public
use for which it is taken within & reasocnable time."

(3) The statute should make clear that a taking for future use pre-
sents & public use issue and that the resolution declaring the necessity
of the taking 1s not conclusive on whether a taking for future use 1s
permitted under the general teét to be stated in the statute. The pro-
cedure for contesting a taking for future use should be provided by the
statute. The procedure should provide for a court determination of this
issue. In drafting the procedure, an attempt should be made to provide
a single procedure to cover the public use issue--vhether the issue is
raised by a taking for future use, an excess taking, or a substitute taking.
The procedure so developed should alsc be made applicable to other similar
questiocns Buch as whether the taking is for a public use generally, whether
the taking is for "a more necessary public use,” and the llke. We will
be working on this procedure as one aspect of our tentative recommendation

on the right to take.




DETAILED STATUTORY TREATMENT OF TAKING FOR FUTURE USE

The staff recommends codification of the best expression of the
Judicially developed test for determining whether a taking for future use
is permitted; we dc not recommend that an attempt be made to draft a
detailed, complex section dealing with every aspect of thies problem. Never-
theless, others who have considered this problem (e.g., see "Draft of
Model Eminent Domein Code"--pertinent provision set out and discussed
below) have suggested a detailed statutory treatment of takings for future
use. Accordingly, we belleve that the Commission should consider this

alternative method of dealing with this aspect of condemnation law.




dodel emLnend QmiaLll coUy DroVigion
The printed section set out elow is taken from the so-called "Iraft

of Model Eminent Domain Code." This draft was prepared by the Committes om
Condemnation Law, Section of Real Property, Probate and Trust Law, American
Bar Associstion in 1967, The following statemert was made by the committee

im publishing the drafte

This 15 not a model
code, nor does it have the majority ap-
proval of the commitlee. The purpese of

. presenting the drafl at this time is io
foster debaie and discussion. We hope
that at {the 7968 mecting the romumittee
can recommend adoption of a model code.

The gectlon as set oubt in the model codes réadas

Sec. 811, CoXDEMNATIOR FOR Piorups
' VUse:

A, SBuch govermment subdivision and
ageney which has been given the power
of condentnation by law may, for pro-
jects or otherwise, which have been ap-
proved by the condenmmor and by the gov-
erning bedy of the appropriate politieal
entity, rfter a genera) plan hasz been
adopted by said body, ag the same may
be rmended, acquire lands and interests
therein in fee simple, or lesser, n nd-
vance of the time of the adoption of &
budgel including such lands and inter-
ests, Such power may be exereised when,
in the jndgment of the condemmor,
the public”interest will de served and
economy effeetunted by forestalling de-
velopment of such Iand, which will entail
greater acquisition costs et a later date,
and when such exercise is deteamined to
be necessary, convenient, and desiralle.

B. Upon such aequisition, the com-
demnor may improve, use, maintain or
lease such landas uniil the same are re-
quired for public vse. There may neces-
earily be & period of time between the
acquisition of needed lands and the com-
mencement of actual site eclearance and .
the construction, but such fact shall not
minimize the public purpose of such sne-
quisition, provided that it een be deter-
mined thet such Iands will be used for
the purpose for which they were ac-
quired within a reasonable time

C. The owner of such Jand et the time
of acquisition uader this Section ghall
have the first right to enter into lease
theresf with the condemmor until such
lands are needed for public vse. Any land
#0 leased shall he subject to gencral prop-
erty taxation during the term of the
lease. Ail rentals shall be eredited to the
project Jand acquisition account. On re-
quest of the condetnnor, the appropriate
governing bedy shall provide out of funds
acquired by bond issue or otherwise, 2

il

. Tand acguisition fund is en amount speci-

fied by the condemmor, to be used pri-
marvily for the reguisition of land, im-
provements thereon and interests theregin
as specifled in this section prior to ap-
provel of the specific preject for which
such lands or interests will be reguired,
Such fund shall be adjustod to reiloct
acquisition costs for lands and interests
therein which ave thereafter fncorpor-
ated in specific approved projects by
iransforring both the appropriation and
the acquisition costs therefor to the
proper account. .
D, In the management of property
sequired for future use, the condemnor
ehell heve the power lo file appropriate
action to prevent wasts, to dispossess len.
snts for faflure to pay rent, to enjoin
frreparable injury, and such other powers

‘a5 may be exercised by an owner of pri-

wvate land,

E. A condemmor with authority to ac-
quire land under this section shall alzo
have authority to dispese of land, or part
of it, it it determines there is no longer
need for such property for present or
fulure purposes and if the public inter-
ests will be best served by such dispoasi.
tion. In the event of disposition, first pri.
erity of repurchese nt an amount equiva-
lent to the cuarent fair market value of
the property shall be accorded to the
former owner for such property. If such
owner fails to repurchase within a
reasonable time, the land shall be adver-
tised for public sale by sealed bids and
sold forthwith to the highest bidder.

- F, In order to effectnate an orderly
exercise of power under this scction, the
agencies and subdivision of povernment
accorded such power are authorized to en-
ter-into upgreement with each other, or
with the fedeval government, respecting
the financing, planning, acquisition, man.
agement, use or vacation of property
needed for future use, in order to faeili-
tete the goneral objective of m reasonable
program of acguisition of land for future
uge.

[ERS
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Wlscongin provision

The drafters of the model code provision state that it is based om

the Wisconsim provision (Wlg. Stats. 8 59.965) set out below.

2. The commission may rlse, for specific approved highway projects or
otherwlse, with the gemeral approvnl of the county board once given and
after the general plan of expressways uas been adopted by the couity board,
as the same tnay be minended, nequire lands and Intcrests therein of the na-
ture and in the manner speclfied in this paragraph for the right of any of
guch expressways In advance of the tlmie of the ndoption of an expressway
projfect budget ncluding such lunds and interests. Such power may be ex- _

erciged when In the Judginent of the commission the public interest wiil be
served and economy cffected by forestalling development of stch lands which -
will entall greater acguisition costg at a later dace. Upon such acquisition
the comumission may improve, use, maintaln or lease such tands wotil the
game are required for exprossway construction. It I8 recognized that there
may neceszarily be a perlod of thne between the acqulsition of needed !snds
for right of way and the commmencement of actual site clearance and con-
struction, but soch faet shall not minimize the publle purpese of such ac-
quisition, The owners of such lands nt ihe tlme of such acqnlsition shall
have the flrst right to entor Into lease therenf with the cowthiy acting by the
cormnission until such lands are needed for expressway construction. Any
lands so lensed for more than one year shall be zubjeet to general property

taxation dnring the term of the lease. All rénials alall be credited to the
project or to the expressway land acquisitlon aceount. On request of the
commission, the county board shall provide out of fands acquired by bond
isaue or otherwise a land acquisition fund In an amount sheclfled by the com-
mizsion from tlme to time, hut not in excess of $5,000,000 of cxpendable
funds at any ong tlme, o be used primaily for the acquisition of landes, Im-
- provements therson and interests therein ns apecified in this subsection prior
ts the approval of the specific expressway project for which such lande or
Intercats will be requived. Sueh fuund shall be adjusted to reflect acquisktibn
custs for lands and fnterests therein thereafier Incorporated in specific ap-
proved oxpressway projeets by transferring both the appropriations and the
acquisition costs therefor to the proper oxpressway hoprovement expendd-
turez account.

Sugpestiona of Highway Research Board Study = .
It is apparent that the model code provision alsc takes into account the

suggestions of a 1957 Report of the Highway Research Board. See Aeguisition of Lan

for Fubure Highway Use (Highway Research Board, Special Report 27, 1957)s A

compatison of tha model code provision with the sugpested desirabls elements or
characteristics of leplslation on future use as set out in the 1957 Report does
mach to explain the content of the model code provision, The varicus elements
or characteristics are set out below and commented upon. The pertinent portion

of the 1957 Report is quoted where useful.




Declaration of leglslative policy

The model code provision contains no declaration of legislative policy

as such. The 1957 Report contains this suggestion:

A_comprebensive st
“Boses thet justic the nequisiti

highwa 'u_at‘mi ht well prefreg the act. Such ;?tﬁ'
poscs cotd Inciudentne provision of highwey se-
commaodations that respond more nearly to the
dynamic sociul and economic needs of the States
snd their subdivisions; Yie establishiment of ssfer
and more efficient, facilitios ot lower cost; Mie pre-
vention or dimninution of the physical and fune-
tional obsolescence of higi]ways:\??)e furthersnge
of integrated community development; and
general promotion of the public health, aalety, and
general welfare. A studv of the court decisions
reveals thai such an_indicati ixlative aj
gould be of inestimable value to the judiciary
whiicl, is reguited to intorpret the statute,

—

The power to take for future use is well established in California and

it is not proposed to make any significant change in the standaxrd for exer~

cise of such power. We do not believe that a statement such as that contained
in the 1957 Report would significantly aid in interpretation.

Delegation of authority

The model code gives the power to acquire for future use fo all condem-
aors. 'The staff recommends thst all condemnors be glven this power under one

- uniform provision. The 1957 Report contains this comment on this aspect of

‘advance acquisition:

governmental subdivisions are authorized to em-
bark upon a program of acquiingz Jands lor futiire
hiphway use, and what_ specifie administrative
agencied 1o cach governmental unit are empowered
“to act, Maby Jughwa¥ ofieinls Dow dgree Thii ac-
quang and for future bighwsy usc can be helpfo)
in faclitating the development of & modernized
syslem of highways ab reasonahle sost. It would

secm to follow thal # is deslable to penmis, by
elear legislative suthorization, ngencics of the
cities, countics and other local units to acquire
Innds for future use as well as those of the Statc
in appropriate iustanees, or ab least to assist in
that aclivity. Al other things being equal, the
. mor¢ wido-spread its application, the greater will
be the pubtic benofits derived from the peguisition
of landy for fulure highway use.




Words of futurity

The pertinent provision of the model code is found in subdivision B
which requires that "it can be determined that such lands will be used for
the purpose for which they were acquired within & reasonable time."™ This
is consistent with the standsrd suggested by the staff and is in accord with

the suggestion of the 1957 Report:

It is obvious that & fulure use slahte must
cify whnt conecpt of fulurily ihe lesishrture Lias
Jp.onund. This can be dore in one of dwo weys: .
he astatule cen speeify a definite period of
time, §, 10, 13 yorrs or the like; or @ The coneept
of “reasonobie” future time and use ean be indi-
cented. A review of the judicial deeisions and the
" existing slatules dealine with fulare use stronrly
supgests ihat the Iatler standard be utilized, for
severnl copend reasois. In Lhe st Dlace, Soc Cone
cept of rersonabletiess will provide highway offi-
ciais—and the couris—xith & desirably flevible
+ standard. Sceondly, il:{‘ jueliciary has boen uni-
form it asserling that gequisition for fulure use
o means acquisition for “reasonablo® futwre yse.
: Thl:iﬂl ghway needs are dynomie, as are e
“ social and economic instilulions they serve: a
fexible standord will make possible & more cffec-
tive response to such necds,

Standards for exerclse of power

The staff believes that the necessity for the exercise of the power in
a particular case invoives the weighing of a number of factors. See Summary
.of HWID Report (green--attached) for the summary of the considerations that
should determine whether an advunce acquisition 1s desirable. Accordingly,
ve do not belleve that it iz necessary or desirable to provide a "standard”
for the exercise of the power in the statute.
The model code provision includes the following standard:
Such power may be exerclsed when, in the judgment of the condemnor,
the public interest will be served and economy effectuzted by for-
stalling development of such land, which will entall greater acqui-
sition costs at a later date, and when such exerclisze 1s determined
toc be necessary, convenient, and desirable.
The model code stendard is, we belleve, no standard at all. It would add
nothing to the statute to include this standard.
The 1957 Report contains the following statement concerming standards

for the exercise of the power:
-




Btatutles gracting the power of acquiring land
for future use, as other legislation which delegatcs
authority o an administrative ageney, must con-
tain_standards to gwide the highway department
dn the exercise of the authorily., Unless adequate
standards of this Lind arve tncluded, the legislation

- may bo subject to legal atteek on the grovnd that
iL i8 an unconstitutionnl delegation of legislative
power. Accordinply, a lemisfature mishl want. to
consider_the following standards, in this connce-
Yon: The statute ol apeCiy thal Che Beaisie
tion of lang 1ot iulure Dighway uss should be

- undertaken I, in the opinton of tho highwey te-

artment, (1) substuntial savings m nght-oi-way
eoats can ge achieved by acquiring Tands in advance
of its highway tse; or l;é) the establishmcnt of &
comprehensive system of modern highways will be
brought ¢loser lo realization; or physical or
functionel obsolescence of the highway plant will
be forestalied thercby: or the ability to inte-

. grate highway accommudntions with urban rede-

. velopinent and community facilitios, and with pub-
lic and private develormend generaily, will be
enhanced ; and (é_} the inwended ascuisition is part
of a plan of highvey development.

We do not believe that the inclusion of such a standard 1s necessary to avoid
attack on the ground that the power to take fer future use is an inconstitu-
tional delegation of leglalative power. As the staff research study points
out, the power to take for future use has been upheld in California absent
any so-celled "stapdard” and, in fact, absent any express delegation of the
authority to take for future use. The right to take for future use had been
implied from the delegation of the right to condemn property for a particular

public use.

Type of interest acquired

The model code provision permits the acguisition of "lands and interests
therein in fee simplel, or lesser.” The staff believes that the publlic entity
should be able to acquire the same interest for use in the future thet it can
acquire for immediate use. (In this connection, the acguisition of development
rights will be discussed later in this memorandum.) And the general problem of
the pature of the interest that may be acguired by eminent domsin will be

discussed as a separate aspect of the right to take study.
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The 1657 Report contains the following comment concerning this matter:

The acquisition of Jands for future uso Eomce-

times cveales vexing piohlems of aaneging the

acquired property during the interim period be-

iween its nequisition and its use for highway pur-_

poses. Of paranmouat importance in resolving fome

of these diffieulties is the nature of the titls ace

quired. If only an easeraant for highway purposes is i
“iaken, and it should later develop that the pro- -

jected highway loention noeds to be changed, the

lunds so arquired may revert to the former owngr

without refmbursement to the highway depart-

ment ; whereas, if & fee simple title is taken, the

highway department js fully protected, Aeccord-

ingly,_'it is sugersied that lesiclntion autharize the

acqueisition of 8 fille i fee simple or any lesser

gstate or inierest deemod nereisary by Lhe neguir-

I prency.

—!
a

Power to sell lands no longer needed

Subdivision E of the model code provision gives ihe condemnor the authority
to dispose of land acguired for future use if it becomes surplus and glves the
former owner the first right te repurchase. The ztaff believes that this 1s
a general problem presented not only where land is condemned for future use
tut also in excess teking cases, takings for protective purposes, and in cases
vhere land has become surplus becouse tle public nse has been relocated or dis-
contimied. We are worklng on a speclal study on this matter. Our general con-
clusion so far iz that the protlems precented by an attempt to provide the
former owner with a meaningful right to repurchase camnot be overcome . We are
continuing t¢ give the mstiter consideration. In any event, we do not believe
a speclal provision to deal with this matter should be inclnded in the section

dealing with ndvance acquisitions. The power to dispose and the rights of the
| former owner, if any, should be covered by a general provision 1in the compre-

hensive statute. We will work on that provision at & later time.




The 1357 Report contains the following comment concerning this aspect

of the problem.

. Repardless of the competency knd care which
may charncterize m program of nequiring lands in
advance of need and the enginecring planning
that preceeds i, imponderable factors are shvays
presenf which may require a subsequent realign-
ment of a fuivre highwey route or even the com-
plete sbandonment thereof. Shifts ic population
god in fand uses aund other considerations can
thwart the bost laid highway plans. ¥t therefore
beeesnes umpertant to equip the highwny agency
with the means of meeting these contingoncies,
T'nless a fee simple inferest &5 acguited. the hicls
way doperioacht e be pnalde g depose of the
fand withan! peuremnz a fonen] foss, Lemizlation
dosbing weth geemiisiiion of Liged for Diture yae
should autloie the neguaine weency by dispose

of praperty no tomrer peoded for prisent or future
hizhway purgeses, i the pubisg nierosl woetld be

syl serverd by such g digpealion. Proper sales
guards sueh &s the requaremnent of public sale by
auction or sraled Ruls reseanebde notice, and pos-
sible priveily of 1o0urebase by the former owner -
should reccive pitenting,

Power to lease

The model code provision, iu subdivisions B and C, contains authority
to lease property acguired for future use and gives the former owner first
right to the leasse. This provision ls similar to the provision found in the
Wisconsin statute.

The staff sees no need for express autbority to lesse property acquired for
future use. The problem Is no different than with the ﬁanagement and leasing of
other property not actually devoted t0 pubdlc use. If a provision 1s needed,
which we doubt, 1t should be a general one.

The model code snd the Wisconsin provision both give the former owner a
first right to lease the land. We believe that this, too, is s general problem
that should be considered in connection with the separate study being made of
the first of the former owrer in cases involving excess and protective condemna-

tion and disposition of surplus property generally.




The 1957 study contains the following pertinent comment:

It wonld heidly be consonant wilh the public in-
terest to aliow lands acquired for Future highway
use to remain unproductive during the pericd be-
twern its acquisilion and aetval highway use. Un-
less & feo sinple tirle is aequired, there would bLe
no legal basis far the lessing of suelr properly. It
secing fogical, thereiore, for the <atute to author.
1z0_appropritiely 1he leasiog of properiy so se
; wired, {As . the case of & sale of surpius Jands,
tonsideration mighi be given to the desieability of
giving priority io the former owner) The statute
might also specify that restrickions might be sane-
tioneid] as to the use and devolepment of the lond
by the lessee. 1 any unanthorized development is
underiaken on the land, Lhe lessee should net be
compensated for # when the lease expires, snd the
statute should so speeify. The highway depart-
ment shoul! alwo be nuthorized ta specify any
other {erms or condiions ip suel leases, as are in
{he public interost,

Designation of offenses and penalty provisions

Subdivision D of the model code provision provides thst the condemnor has
the same powers that may be exercised by an owner of private land to prgvent
waste, dispossess tenants for failure to pay rent, and the like. We see 1n0 need
to inciude a comparable provision in California law. Moreover, if such & pro-
vision 18 needed, it showld be a general provision covering the problems arising
cut of the management of all public property, not just property acquired for

future use.

The pertiment comment from the 1957 Report is:

Since this kind of & program may be R BUDStAT-
tial departure from most of the ackivities previ-
ously undertaken by highway departinente, destg.
nation of offenses and existing peaeily provisions:
{where they may exist) mmay nob be aufficiently
broad to cover the cireumustances crented by the
acquisition of lapd far futirs use, For that reason.
it may be well to define and provide rensonable

penalties for uny speoial offenses which need to be
dealt with. For example, in the manapenient of
. property acquired for [ulure highway use, the
t highway department should be given the uaual
powers Lo prevent waste, the pover to dispossess
for failure to pey rent, the power lo enjoin ire- -
parable injury, ete. Penaliies, invelving both fines
and inprisonment, for misdemeannrs (which should
-be defined} shewdd Hkewise be included, for the
- mast effective administration of the program in the
“public interest,




Intergovernzental cooperation

Subdiviasion F of the model code provision provides for joint action by
geveral govermmental agencles. This auwthokity is bighly desirable, but 1t
should be a general authority, We have not researched the guestion, but we
have no__ doubt but that the Joint powers authority under California law would
be adequate to cover this matter. If not, appropriate revisions of the Joint
Povers Agreements Statute {Government Code Sections 6500-6514) should be made.
Perhaps & general clarifying provision should be inciuded in the comprehensive
statute. In any case, this 15 a gernersl problem--to be dealt with by a2 genemnl
provision--not one that should be dealt with in a future use section.

The 1957 Report contains the following pertinent ccmment:

Many phascs of highway improvement neees-
sarily invelve mov: than one subdivisien of govern-
ment, even within the same Stale. A well-con-
eoived progrimn of fnlure use acquisition i no
exception, If it is dusired, for example, to acquire
land for a fatare urban exprossway, it may be
necisaary for the State bighwoy departinent to rely
henvily upon the munieipality invoived. In some
States, in {act, the musicipality would need to
aoquire the lands needed, since the State might
have little or no anthority in the urbanized areks,
Lonsideration should he piven, therefore, to the

ible melusion of & provision which o subsiance
suthorzes the Hghwiy areacies of the State, citied,
counties, tfowns villages, or other bmits to_enter
jnto pprermenis with coch other, or with the Fed-
era] Governmert, resncciing 1lie finaccing, plan-

pa

ping, Aoguistion, nuagement us: or vacation of
properyy peeded for tnture hiphway use. in grier

o facilitate the menera) onibettves o g regsonnble
program_of acquisition oi lund for future use.
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CONDEMNATION OF DEVELOPMENT RIGHTS AND SCENIC EASEMENTS

We have attached a copy of a law review article (yellow) which in-
ciudes a statute authorizing the condemmation of development rights.
Also attached is an extract from a Highway Research Board report (gold)
on scenic easements. The writer of the law review aticle (yellow) suggests
(on pages 362-365) statutotry provisions designed to implement his recom-
mendations. The Highway Research Board report also contains suggested
legislation. While the staff is generally of the opinion that & public
entity should be able to condemn whatever interest it needs, we are not
convineed that legislation similar to that set out in the law review article
and other report is needed. We will discuss the problem of the interest
permitted to be taken in a subsequent portion of the comprehensive study
on the right to take. The Commission should determine whether it wishes
to glve further consideration to specific legislation authorizing the con-
demnation of development rights or scehic easements.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Memorendum 69-131
EXHIBIT )
CALIFORNIA BTATUTORY FROVISIORS ON MUIURE USE

Code of Civil Procedure Section mgg;h ! 3!, ! !

‘ ltm Exerclse of rlnm- um

Buhject to the provialons of chis titls, the rlsht of entinent domaln may bn axar.

dnﬂ 1n behalf of the following pnhl.lc o8’

* * " - »

3, Publlc utilitles; municipel corporations] water works; dralnuge; highways;
mowring pincas; parks; eslo. Any pobdle utility, and public buildings and grounds,
tor tho nee of any county, Incorparated clty, of cliy and county, village, town, school
deteiet, or lrrigation distriet, ponds, lakes, canale, agneducts, reservalrs, tunnels,

" flames, ditches, or pipes, lande, wator system plants, buildisgs, rights of any neture
fn wnter, and nny other churacter of proparty necessary for conducting or storing or
distributing water for the use of any conaly, incorporatod city, or clty and county,
riltage or town o municlpel water district, or the Inhabitants thereof, or any state

. Jaatitution, or neqessary for the propot development szd centrof of such oee of said

- water, elther at the tlme of tha taking of sald properiy, or for the future proper
developmant and control thereof, or for draluing ‘any connty, incorporated city, or
elty and county., viliage or town; ralsing the banks of streams, removing ohstrue-

“tions therefrom, and widening and deepening or stralghiening thelr channels; roads,

highways, bowlevards, streats and abieys; public moorlng places for waterceaft|
" publis paris, Includiog parks amd other places cavered by wader, and all other publie

i

uses for the benefit of any county, Jncorperatad city, or city and county, viilage or
towen, or the inhahitants theroof, which may be guthorized by the Legislature; but

" the moda of apportioning and colleeting the souts of auch improvements ahail bo

®uch as may be provided in the statutes by which the same mary be authorized.

» i » » *

13, Edctric power fashiitice. Bheuicmum eleétrio et Mnes, electric:
'mmmmmnmammm_mmwmwmlm

o » .o« ™ »

17. .Qas, hent, refrigsration #r power plants and Tacllities.. Works or plante for
supplying gas, hent, refrigeration or power to any.county, city and connty, or jn-
corporated elty or town, or lerigation dlstyiot, or the inhablitrnts theveof, togother:
with lands, builkdings, and all otber Improvements In or ypon which. to orect, install,
place, malstain, wer or cperate machinery, sppllances, works and plants for tho
purpase of generating, transmittiog and digtributing thoe sane and rights of any

- natove kn water, or property of any charscter neceasary for the purpose of gencrat:
_Ing, tranemitting and dlstributing the same, or vecossary for the proper development

maontmlormchuaaotmchmhut. rzmmnﬂon.orpomr.namu at the thue

 of the taking of said property, or for the future proper

development and control thereof.



Stroets and Kipn;s Code Section 10%.6
4
§ ‘104.6 Aaquhiﬁmatreauyforfutureneeds, lease of unneeded
: lauds; deposit of rentals; refunds

- The authority conferred by this code to acquire real property for
state highway purposes includes authority to acquire for future
needs, The department is authorized to lease any lands which are
held for state highway purposes and are not presently needed there- -
foronsuchtermnandmnditimsasthe director may fix and to main. -
tamandcareformchpropertyinordertosecumrenttherdmn
Twenty-four percent of all rent so recelved shall be deposited in the -
Highway Properties Rental Fund in the State Treasury, which fund - -
is hereby created, except that any rent required under the California
Toll Bridge Authority Act or any bond indenture executed under said
act to be deposited in some other fund shall be deposited in such oth-
er fund, 'I‘hebahnceofsuch rentshallbedepositedinthesmte
Highway Fund.

. Whenever it is detennlned by the Department of Public Worbs .
+ that gny rental revenu¢ collected under the provisfons of this section -
_repregents gverpayment or payment in duplicate, that Gepartment
maymakere&mddmh overpayment or payment indupueate!mn
+ the Highways Properties Rental Fund and the State Highway Fund.

water code Bection 258

§ 258, Aallumﬂnn uf ru!ty for future nudo. kease of lazds not pmlnﬁy ull-d.
. T termE kit oonditiony o

manthoﬂtamafuraﬂbrmhmmmuimmﬂmqmmmm o

waler purposes inciudes authority to acquire for future nesds. 'The department ts

- - sutharised to lease any Jands which sre held for stabe dara and waber puxposes and
~ are not preseptly neaded tharefor on such terms und conditions as the director say

- fx amd tomghﬂuinmﬂm!utmb;mrty innmfmmumtbuem

i Water Code Section 11575.1

: I 11575 ¢ Mquilitlu uf property for future nenu

. Thd avthority conferred by Bettlon 11675 to acquire pfoperty for water purpone:
incl'ades autharmf to aaq,uire property necessnry for tuture necds, .




Water Code Appendix Section 60-5(5)

} 60-8. Nature of distriod; powars

Bac. . The dlutrict 12 horeby declared to be & body corporate and politic and nx
" snch shal! hayve, In sddition to the olthior powers vested [a It by thlg act, the fullow.
_Ing powers; :

»* * * * *

i 6. To store water In surface or underground rescryolrs within or outalde of the
distret for the common boucfit of the district ot of any zone or goncs. affected ;) to
conserve and reclalm water for prosent and future use within the dlatriet; to ap-
propriate exd aequire water and water #lghts, and import water Into thay district ok
to conserve within or outeide of the district, water for any purpose usefnl (o tho dis.
trick; and to de any and evory lawful act necessary to be done that suificlent woter
.may be available for any present or future benoficlal use or uses of the lends or in-

| habitants within the district, including but not limited to, the acquisition, storage and

. distzibution of water for Srrlgation, domestie, fire protoction, munlelpal, commerelal,

. Industrig}, gnd all other boneficial uses; to dlatribute, sel), or otherwise dlspose of,

| outsldo the district, nny waters not needed for beneficial uses within the diatriet; to

. commence, malntein, Intervene In, defend or comperomise, In the name of the -

i triet In behall of the landowners thereln, or stherwise, and to assuma the costs and

: exponses of any action or procesding Involving or effecting the ownerskip ar use of

: waters or water rights within or without the district, ased or useful for nny purpose

. of the dlstrict or of commaon beneflt to any imnd situated theroln, or Involving the
wasteful use of water therein; to commence, malntain, fntervene fn, dofend and com:

- promise and to asaume the cost and cxpenacs of any avd all actions and procecdings
now or hereafter begun to prevent Inkerference with or dimlnution of, or to decfare

_ rights in the netural flow of any stream or surface or subterrancan supply of water

+ used or useful for any purposc of the district or of common bencfit to the lundy within

i the district or £o 1ts Inhiabltants; to prevent emiawful oxpoitation of water from sald -

: detrict; to prevent contanlnation, poliutien or ctherwise readering unfit for bene-

; fetal wse the surface or eubsurface water used or usefel in sald district, and to

| eotamence, malntnin ond defend adtions and procendings to prevent any sach inter

: ferenen with the aforesald waters ag may cndanger or damnge the Inhabitants, 3antds,

ot use of water In, or flowing Inte, the dintrict; provided, kowever, that sald digtrict

| 8hidll not have power to intervene or take part in; or to pay the costs or axpenscs of,

. actions or controversles between the ownery of lands or water rights which do nut

! atboct the Interosts of the distriet.

[Note: The district referred to mt,the'gbove gection
is the Santa Clara County Flood Control and Water
District.]

Government Code Section TOQO

: .

. . Legislative intenf; easements. It Is the intent of the
gegzgaot\?r'em enacting this chapter to provide a means whereby the
Department of Water Resources, Parks and Recreation, Fish and
Game, and Finance, of the State of Callfornia, may actuire by pur-
chage, gift, grant, bequest, devise, lease, condemnation or otherwise,
the fee or any lesser interest or right in real property in order to pro-
tect, preserve, maintain, improve, restore, limit the future use of, or
otherwise conserve for public use and enjoyment any of the lands and
areas, identified below, alongside the Westslde Freewny, Interstate
Route 5, and the California Aqueduct, which have significant scenic
values; : : ,

{a) Between the California Aqueduct and the Westside Freeway
-from Highway 41 north to Milham Avenue. L
{b) Between the California Aqueduct and the Westside Freew;
from Nesg Avenue north to Pioneer Road. :

-3~



(¢} Between the Callfornia Agueduel, the Westside Freewsy and
the Deita-Mendota Canal from Cottonwood Road north o the fraeway-
Mueduct crossing at Orestimba Creek, and between the aqueduct and
f"r:em_-.y north of that point to the Alameda county line,

The Department of Public Works may acquire scenic easements
along said Westside Freeway, provided that funds for such easements
are obtained pursuant {o the provisions of Section 319 of Title 23 of the
United States Code relating to the purchass of interests in lands ad-
jacent to highway rights-of-way, provided further that the federal
government relmbursss the State for the costs of such scenle ease.
ments, and also provided that the use of money for this purpose wilt
not reduce the amount of funds which would otherwise be available to
the State for highway purposes.

Government Code Section 7001

§ 7001, Public purpose of acquisition, The Legislature hereby
declares that the acquisition of interests or rights In real property for
the preservation and conservation of the scenic lands and areas pro-
vided for in Section 7000 constitutes a public purpoese for which public
funds may be expended or advanced, and that any of the state depart-
ments specified in this chapter may acquire, by purchase, gift, grant,
bequest, devise, lease, condemnation or otherwise, the fee or any lesser
interest, development right, easement, covenant or other contractual
right necessary to achieve the purposes of this chapter, Any of said
departments may also acquire the fee to any of the property for the
purpose of conveying or leasing sald property back to its original swn-
er or another person under such covenants or cther contractual ar- -
rangements as will conserve the scenic character and value of the prop-
_ erty In accordance with the purposes of this chapter.

Public Rescurces (ode Section 6808

§ 6808. Acqulsition of rights of way or easements by eondemna-
tion; institution of condemnation proceedings; acquisition declared
s public use. The commission, if it deems such action for the best
_ interests of the State, may condemu, acquire, and possess in the name
of the State any right of way or easement, including surface rights, for
any operation authorized or contemplated under this chapter, that may
be necessary for the development and production of oil and gas from
- State-owned land and for their removel, transportation, storage, and -
gale. The commission may, for such purposes, in the name of the
people of the State, institute condemnation proceedings pursuant to
Section’ 14 of Article I of the Constitution and the Code of Civil Pro-
cedure relating io eminent domain. The acquisition of such interests

is hereby declared a public use.
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Prior to the institution of such condemnation proceedings, the
commission shall adopt & resolution declaring that the puble in.-
~ temast and necessity reguire the acquisition of such interest In lands for
- the purpose of performance of the duties vested in the commission by
* this chepter and that the interest in the lands described in: the resolu-
- tion s necessary therefor, The resolution shall be conclusive evi-

(a) Of the public necessity of such proposed public use,
{b) That such property is necessery therefor,

{¢)} That such proposed public use is p}anned or lucated in the
. manmer which Is most compatible with the greatest pubﬁc good and
: the]east p:rivate 1njury '



4

CONDEMNATION IN ANTICIFATION
OF FUTURE NEEDS

i
It is well established in California that statutory grants of general

condemation powers carry with them the power to condemn property in antici-
2
pation of the condemncr's future needs.

The Judge-made formula most frequently applied declares that the future
requirements must be such as may be "fairly anticipated."3 On its face, this
is a somewhat imprecise standard. A more manageable approach is that which
rejects future needs which are "contingent, uncertain or problematical’ and
asks instead whether there is "a reasonable probability of use of the property,

I
within & reasonsble time."

Under either test, the issue turns upon the extent of the condemmor's

5
comnitment tc the future project. That is not to ssy that funds must be
6

appropriated or plans and specifications drawm. Some progress along those
lines is, of course, persuasive. But the probable neceassity of the property
for future use can be shown in other ways, as by the condemncr’s present

involvement in improvements from which the future project would be a logical

7
extension. Similarly, the likelihood of future population growthe-and the

condemnor's peculiar ohligation'to serve all comerg--may be highly signifi..
8

cant.

Degpite the implied nature of the power, condemnation for future use has

9
heen specifically authorized by a few California statutes. Such legislation,

however, provides no guide lines beyond the bare permission given to condemn
10 1]
for "future needs," or for "future beneficial use,” or for the "future
1z
sroper development and control" of existing public uses.

In this age of transcontinental expressways and interregional water
distribution, the long-range exercise of eminent domain powers is obviously

-1-



13
essential. The policy question confronting the legislative draftsman is

whether to augment the currently uncomplicated code sections with some sort
of verbal litmus that will indicate when so-called "future needs” are too
future.

It is not recommended that such changes be undertaken. The case law
distinction between "fairly anticipated” (iiﬁ;, reasonably probable) future

uses and those which are mere possibllities is an equitable one. Past

that point, precision is impractical; the limitless diversity of engineering

- and financing problems involved, as well as the host of factors affecting

construction lag times, militate against it. Substantively, the matter is
best left where it is now--an issue of fact, to be resolved by the particular
evidence. Public projects, and the planning for them, are too diverse to do
otherwise.

There 1s, nevertheless, one procedural srea where the need for a specific
enactment is vital. Traditionally, "future use" problems have been treated
as part of the question concerning the necessity for the condemnation, rather
than a8 issues of public use.15 The California Supreme Court held in 1959
that--where a statute gives conclusive effect to a condemmor's "necessity"
determination--a condemnee cannot challenge (1) "the necessity for msking
a given public improvement,“-(z) "the necessity for adopting a particular

16
or {3) "the necessity for taking particular property.” Yet,

?

plan therefor,'
the same case left the door open for the condemnee to show "that the con-
demnor does not actually intend to use the property as it resolved to use
it."l7 The ensuing years have done nothing to cleer up the gquandary of how
procf of such negative intent 1s any differgnt from proof that there is no
necegsity for taking the condemnee's 1and.l By the same token, in the
"future use” cases, proof that an ostensibly future need was in fact specu-

lative would establish both that "the condemnor does not actually intend to

-D.



use the property as it resolved to use it" and that there was no "necessity
for teking [the) particular property.”

No post-1959 cases have dealt with the latter problem. As a result,
the only meaningful way to implement the court-made 1imitaticn519 on con-

demnations for future use is to statutorily, and apecifically, make justici-

able the necessity for the particular taking.



FOOTNCOTES

(Future Use}

1. See People v. Superior Court, 10 Cal.2d 288, 295-296, 73 P.2d 1221,
1225 (1937); People v. Garden Grove Farms, 231 Cal. App.2d 666,

673-674, 42 Cal. Rptr. 118, 122-123 (1965).

2. Central Pac. Ry. v. Feldman, 152 Cal. 303, 309, 92 P. 849, 852 (1907);
City of Los Angeles v. Pomeroy, 12k Cal. 597, 616, 57 P. 585, 591
(1899); Spring Valley Water Works v. Drinkhouse, 92 Cal. 528, 532,

28 p. 681, 682 (1891); San Diego Gas & Elec. Co. v. Lux Land Co., 194
Cal. App.2d bWy2, 480-481, 14 Cal. Rptr. 899, 904-905 {1961); City of
Hawthorne v. Peebles, 166 Cal. App.23 758, 762, 333 P.2d b2, Lhi
{1959); Los Angeles County Flood Centrol Dist. v. Jan, 154 Cal. App.2d

389, 39k, 316 P.2d 25, 28 (1957), disapproved on other grounds in

People v. Chevalier, 52 Cal.2d 299, 305-307, 340 P.2d 598, 602-603
(1959); Hamsker v. Pacific Gas & Elec. Co., 59 Cal. App. 642, 646, 211
P. 265, 266 (1922); Vallejo & N.R.R. v. Home Sav. Bank, 24 Cal. App.
166, 174, 140 P. 974, 578 (1914); Northern Light & Power Co. v. Stacher,
13 Cal. App. kOb, 407-408, 109 P. 896, 903 (1910); see East Bay Mun.
Util. Dist. v. City of Lodi, 120 Cal. App. Tho, 750-755, 8 P.2d 532,

536-538 (1932}.

3. Central Pac. Ry. v. Feldman, supra ncte 2; Spring Valley Water Works v.
Drinkhouse, supra note 2; San Diego Gas & Elec. Co. v. Lux Land Co.,

supra note 2; Vallejo & N. R.R. v. Home Sav. Bank, supra note 2.

L. PFast Bay Mun. Util. Dist. v. City of Lodi, 120 Cal. App. Th0, 750-755,

8 P.24 532, 536-538 (1932)(condemnation of property already held for
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public use); accord, Board of Educ. v. Baczewski, 340 Mich. 265, 65
N.W.2d 810 {195L); see City of Los Angeles v. Pomercy, 124 Cal. 597, 616,
57 F. 585, 591 (1899)( "probable necessity"); compare 69 CKLA. STAT. ANN.

§ k6 (2) (Supp. 1967)("probable future needs").

5. BSee City of Los Angeles v. Pomeroy, supra note 4; San Diego Gas & Elec.
Co. v. Lux Land Co., 194 Cal. App.2d Lk72, 480-L81, 1k Cal, Rptr. 899,
90k-905 (1961); East Bay Mun. Util. Dist. v. City of Lodi, supra note 4;

Highway Resegrch Board, National Besearch Council, Acquisition of Land

for Future Highway Use xi (Special Report No. 27, 1957); compare State

v. 0.62033 Acres of Land, 49 Del. 174, 112 A.2d B57 (1955); State Road
Dep't v. Southland, Inc., 117 So.2d 512 {Fla. Dist. Ct. App. 1960);

Board of Educ. v. Baczewski, supra note L.

6. Carlor Co. v. City of Miami, 62 Sc.2d B97 (Fla. 1953); State Road Dep't

v. Southland, Inc., supra note 5.

7. See City of Los Angeles v. Pomeroy, 124 Csl. 597, 616, ST P. 585, 591
(1899); State Road Dep't v. Southland, Inc., 117 So.2d 512 (Fla. Dist.

Ct. App. 1960).

&. Bee Central Pac. Ry v. Feldman, 152 Cal. 303, 309, 92 P. 849, 852 (1907};
City of Los Angeles v. Pomercy, supre note T; Spring Valley Water Works
v. Drinkhouse, 92 Cal. 528, 532, 28 pP. 681, 682 (1891); Vallejo & N.

R.R. v. Home Sav. Bank, 24 Cal. App. 166, 174, 140 P. 974, 978 (1914).

9. CAL. CODE CIV. PROC. § 1238(3),13), (17)(West Supp. 1967); CaAL. STS. &
HWYS., CODE § 10k.6 (West Supp. 1967); CAL. WATER CODE §§ 258 (West Supp.
1967}, 11575.1 {West Supp. 1967); CAL. WATER CODE APP. § 60-5(5)}(3
West Legis. Serv. 60 [1967]); see also CAL. GOVT. CODE §§ 7000-700L

(West 1966); CAL. PUB. RES. CODE § 6808 (West 1956).
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16,

11.
12.

13.

1h.
15.

16.

17.

18.

19.

CAL. STS. & HWYS. CODE & 10L.6 (West Supp. 1967); CAL. WATER CODE §§ 258

(West Supp. 1967), 11575.1 (West Supp. 1967).
CAL. WATER CODE APP. § 60-5(5)(3 West Legis. Serv. 460 [1967]).
CAL. CODE CIV. PRCC. § 1238 (3),(13)(17)(West Supp. 1967).

See State Road Dep't v. Southland, Inc., 117 So.2d 512 (Fla. Dist. Ct.
App. 1960); Highway Research Board, National Research Council, Acquisi-

tion of Land for Future Highway Use ix (Special Report No. 27, 1957).

See notes 3 & L supra.
See authorities cited in note 2 supra.

People v. Chevalier, 52 Cal.2d 299, 307, 340 P.2d 598, 603 (1959); see

Rindge Co. v. County of Los Angeles, 262 U.S. 700, T08-709 (1923)
People v. Chevalier, supra note 16, at 304, 340 P.2d at 601.

See Pecple v. Superior Court, 68 Cal.2d 206, 436 P.2d 342, 65 Cal. Rptr.

342 {1968).

See notes 3 & L4 supra and ecccmpanying text.
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SETTING OF THE PROBLEM

The purchase of Jand by loeal govern-
ments will have to increase heavily in the
years 1o come, A conservative cetimate of
expendilures for real cstate places the figure
at aheul 12 pereent of the entire projected
capiinl budpets for state and lozal govern-
ments. Thus, expenditurza for Jsnd {and
existing structures) are expected to come
to about 84 niilion a yzar in the decade im-
mediziely shead {p. 10}, ‘

The increased need for public expenditure
on land will result parily {rom the large
increase in the number of people in the
couniry, moal of whom will wish {o live in
citiea. Population estimatea by the Bureau
of the Census range from increases of some-
where between 85 and 16! million people by
the year 2000, Thiz couid easily double the
urbanized arcs of the country (p. 10).
Corresponding increasss will be required for
new public {Tacilities just {0 muiniain the
tevel of pulilic scrvices now ordinarily pro-
vided by state and loeab govermments, But
standards for urtan and state services are
rising, jest ss are all aspects of the stand-
ards of Hving enjoyed by, the inhabitunts of
this increasingly affleent society. Indeed,
the sorte of services that reguire relatively
large amounts of land, such as recreation,
schoois, and transportation, tend to in-
crepse Taster than most other government
gervices,




These exiengive sequisitions of land by
publiec hod will almost  incvitably  be
made ai prices subject to a2 substantial vis-
ing trend. This is indicated by the three
major studies reviewed in Chapler 6, which
showed average rales of rise in land prices
of 8 10, and 10 percent per year, resnec-
tively, for the yesrs 1946 o 1964, 1950 Lo
1962, and 1980 to 1564,

In the face of these implacabie trerds,
how can locs} governments contrive to ae-
guire efiliciently the properties that they
will need aa sites for the serviges they will
provide? Clearly if they wait until the Jand
must be pul to use, the most appropriats
properiies will have been precmpled by
the very privete development thal ereated
the need for the addifional goverament
services. Moreover, whatever sites are even-
tually acquired, it is likely that the cost
will be mueh higher than if they had been
bought earlier.

o
s ryay
2

Cne snswer to the dilemma iz to anticls
pate the need for lind and purchaese it in
pdvance. The importance of this approach
has been recopnized by the federal govern-
ment in several recent pieces of legislation,
They aim te ald leal gpovernments to ace
quire land in advance for use in recreation,
airports, urban renewal and other purposes.

A number of locsl governments have
themselves begun Lo arquire jand hefore it is
actually needed. The resulls of & guestion-
naire survey {reported in Chapter 21 sugpest
that somewhat loss than 30 poreent of the
cities of over 50,000 inhabitants in ihe
United States carry on some sort of advance
acquisition activity. Hewever, the programs
tend to be amall—typically less than six
acquisilions per year, Schools and parks are
the most usual purpeses for which cities
acquired property in sdvance, though other
specific future facilitiez were somelimes
covered., No large-scale plans for influencing
orderly land developmuont were reported.

The BEuropssn picture of advaoee land
acquisition by governments is quite differ.
ent. Many rountries in Burope have aclive
policies for acquising undeveloped land in
order to contral the pattern of urban exten-.

4

sion. Of these Stockholm, whers much of the
land surronnding the central eity was ac-
guired early in the cenfury, is the most
famous exampie (see Chapter 9).

THE VALUE OF ADVANCE LAND
ACQUISITION
TO LOCAL GOVERNMENTS

Though {he records are aparse, advance
Jand acquisition in this country seems capa-
ble of producing good results. For example,
fwo case siudies of advance acquisition pro-
grams, on whieh Chapters 7 and 8 report,
lustrate what can  be accomplished.
For & sample of 1T schoo! sites acguired

©in advance of need by Moniromery County,

Maryland, the aversge dollar saving has
been 150,000 per site after all costs have
been taken into sccount, Of s sample of
2% gites which Richmond, Virginia has ac-
guired in advance for expressways, sireet
widenings and achool additions, the aver-
age saving {after an allowance for mistaken
expectations) was $32,000 per site. In addi-
tion to the dollar savings thers were other
henefits that in some cases were more imn-
poriant than the doliar-measured benefits.
In Monlgomery County the program makes
it possible to get the sites best suited for
schools before private development fore-
closes the opporfunity. And in Richmond,
advance land acquisition hag strengthened
and has bocome an  intepral part of
the planning process, enabling the city to
make iong range plans for s future con-
struetion projects with the knowledpe that
the necessary sitez will not be put to some
incpmpatible use in the interim.

WEIGHING THE ADVANTAGES AND
DISADVANTAGES OF ACQUIRING
LEAND 1IN ADVANCE

A major purpose of this study is to pro-
vide a frumework for considering both the
benefits and the dosts to the public of
ceguiring land in advance of need. “Bene-
s should be reparded as any advantage
and “cosis” as any disadvaniage regardless
of how adeguately they can be evaluated.
Actuznily, mest of the costa and & substan-




tial part of the henefits of advanee acyui-
gition ean e mensuied in dellors, =t Jeast
in an approximal: Fishion, amd where this
i3 possible it hes been done. Bup sovoral of
the benefity are havd to quantify ; {hose must
nevertheless, be weighed in order to nrrive
at o judiment. W ‘mt are fhe henetils of ads
vanee land szeguisition? And what ove the
costs?

How benefits should be measured iz eone
tingent on whether or not land that has
been purchased in advance ean be sold as
readily as it is bought. Land should, of
course, e sold if if becomes avident that ii
will not be needed for its intended or o sub-
sbtute purpese. But it should also be soid
if it turns oul that other eguaily acceptable
properties becomes available at a tower cost,
How cost should be defined is indicated by

examining the benefits of opdvance e
guisition. However, these benefits would

need to be defingd differently were iL not for
the sssumption, which I3 made fhreughout
this atudy, that sales zre wade if and
whien they should be.

1, Ferestfelling price rises. A major hene-
fit i3 the gaving o the loval government
when land is hought early and prices subse-
quently rise. Savings occur not only be-
canse of the general upward trend [n the
price of land, but nlso becauvse land prices
commonly jump during conversien from ra-
ral to urban use. For areas in the path of
urban extension, this saving alone will
often outweigh all cost of the advance
acguisition. {(The Mantgomery County pro-
gram is a case in peint.)

2, Getting the “best site.” “Obtaining the
best location” was the most uvsual reason
deaipnated as “most important’” by citles
reporting on their advance aequisilion pro-
grama.

Some sites are typically much bLetier
suited to a particular public purpcse thanp
are others. Advance acquisition can make i
possible to acquire these best sites for s
school, a park, or whatever, before private
development hag grestly jocreased iheir
cost, Indeed, were it not for the right of
eminent domain, private development might
entirely bar many dJdeveloped properties

sulsiequent  public wse. Bui  even
though governments cin condemn land, they
musl pay to ‘1"‘15“:1"3 i and pay to arguire
and  dewmlish iy new  construction that
Lias talen niace: in miunm. relncation prob-
fems amd politiewl eoborrasgment may en-
sye. Advanve acguisitivn forestalls these
sdeitional costs and thercby makes it pos-
sible tu acguire “hest sites” at a cost which
ts advantageous in view of the eapacity of
the lund to provide the government service
for which it is desired,

3. Tmpeoventent in the patltern of related
find #ues. Advance acquisition can encour-
are desired private Jand development by
offering practical evidence of intended fu-
turas provision of public facilities sud serv-
ices. This will aet to strepgthen the plan-
ning process of the local government and
to reduce the uncertsinty attached to other
public and private investment decisions
which are affecied by the location of future
public facilities. This is, of course, a very
difficul: benefit to evaluate, and reguires
conziderabla judgment as fo its importance
in different cireumsiances.

4. Improved proceduses for site selee-
tion. A probable bensfit from undertaking
a prograrm of advance acquisition iz an im-
vrovement in the procedures of selecting
sites for publie facilities, There is more
hme {o study site requirements if selection
is made in advance, and there is more oppor-
tunity for coordinating the szelection of sites
of all puklic facilities.

. Return on temporary use. Land being
haid for futurs use can produce income
whiie it iz being held, or can serve some
useful puldic purpose.

Of this list of benefitg, numbers 1 and 5
are veadily subject to dollar measures,
while numbera 2 and 4 are almost impossible
te value in dollars and number 2 is inter-
mediate. Thus, the advantage of any par-
ticviar advance acquisition is likely o
consist of a combination of both dollar-
measurable and intangible benefits,

The principles for measvring benefits num-
bers 1 and 2 are difficult to summarize, Suf-
fice it to say Lhat their sum iz a funection of
the difference hetween whal is paid for a

Trom
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property and what the govornment woald be
willing to se=v 0% the fime the praporly i fo
be put to use. Howaver, the marke!t price of
the land ab that dote provides a ficer below
which the benefit cannet fai, providing,
of course, sale iz unimpeded, The deter-
minante of what povernments should be
willing to pay arc discussed in Chapter 4.

The coslz of advance aeomisition, on the
other hand, are usually amenabla to dollar
measurement. Thoy are:

1. Cosl of coepdal. The money invesiod In
land sometimes needs to be  borrowed
and therefore involves an intorost cost. Put
even if money is avatiable without new bar.
rowing, there is actualiy # eost of tyving it un
in fand: the benedt of other uses to which
it could be poi must be given up. This “op-
portunity cost” ia alse measured by the
interest rate. When the lecul povornment
can borrow additionai funds without impair-
Ing ity credit raling, a good cage can be
made for using the borrowing rate on
municipal bonds as ithe cost of capital that
is tied up by the advance land acguisition.

2. Lost proporty fazes. Sinee advanece lund
acquisition removes property from the tnx
rotly, the local povernment ioses o stream of
property taxes that weuld be paid if the
land were loft in private ownership until
the time of aectual need. The size of the
Toregone taxes depends, of course, on the
property tax rate. But it glso depends on the
assessed valustion that is approoriate. If
no private construetion is prevenled by the
acquisition, the asgessed value of the exist-
ing property can be used, though it should
be adjusted for an expected rise in proporiy
values, If the advance sequisition prevents
new private constroction which  wonld
otherwise have taken place. the tax Ioss on
the new improvements must zlso be conaid-
ered, unless thero is reason to belleve that
the improvements woula simply he dis
plared to anothar part of the mueicipality.

3. Muonagement expenves, There ave ade
ministrative expenses azsociated with run-
ning an advance sequisition propram. Most
of theas tend {0 be of an sverhesd variety,
They inclide the expense of pogoing
acguisitinn planning snd the general provi-

&

stona for managing acquired property, In
areas where there i already a planning
organization and rend estate depariment,
this i prohably wnot & large coxt, but in
smalloy comnmunities it may be more of a
prroblem.

THE DECISION TO AGOUIRE

The majer benefibs of soquiring land in
advance mast in some sense be added fo-
gethar and (e costy sabtracted in order to
judpe the net advantage or disadvantage
and, thereby, wheother the particular ad-
vance acquisition iy worth undertaking.
The analysis concentrates, of eourse, only
on the matter of the advantage of acguir-
ing lund in advgnce and assumes that an
exproted pead for Jand has been established.

“Present  Valies” One technical prob-
lem i3 epconntered Immediately: only com-
parabic things can be added, and a benefii
that will be receivad, or 4 cost incurred, in
the future is not comparable {0 sne received
wday, The benefit is less valvable if it is
put off since H will be enjoyed for fewer
vears, The future cost iz less burdensome
since the resources can be put to other uses
in the meantine,

T connection with advance aequisition,
bhoth costz and benefils ocour af different
times and to put them all on a comparable
basls it Is necessary to convert each to a
single point in time—ithe time when the de-
cigion must be made. This can be done by
using the well kaown technique of the dis-
counting method appropriate o converting
every cogt and every benefit {o its “present
velue,” Thus, the Lenefit of appreciation in
the value of property ig felf at the time
that the property iz put to use (had i not
reen hoaght in advance, one would have had
te pay more fur it st that time). If, say,
F10.600 iz paid {or lund to be vsed in ten
sears, at which time it is expected to
be worth 315,000, the benefit today is not
£4.000. but the sum that would have to be
invested taday to grow to $8,000 ten yvenrs
hence. At any discount rate zelected, the
present value of & benefit received or cost
inewered  in any  fulure year can be
looked up in standard msathematical tables.
To illustrais, if the annual cost of waiting




is pul at 4 percent, the benefit from a deliar
received five years bence is worih foday B3
cents, If it wore roceived fen yours hanee,
it would be wortl, 38 zonts today; thus, the
present value of the $2,000 apypreciabion is
35,400, SBimilarly, 2 cost of one doliar im
curred ten years hence huris only 48 conis
worth if the advantsge of walling (the
earnings of the dellar in the wmeantimo) iz
put at 4 percent. How this princple is
applied to the costa and benefits of advapee
acquisition is deseribed in a general way in
Chapter % and examined in more detall in
Chapters 4 and 5,

Uneertaindy in  Fstinoating Costzs  and
Benefits, Granted then that all costs and
Lenefita have fo be converied to their present
valnes there still remaing the problem of
arriving at an estimate of what they are
expected {0 be. For the major costs, the esti-
mates arg straightforward aince taz rates
and the gppropriate intercst rost can be
determined with reasonable confidence. For
benefits, estimation iz often more difficult:
Does it seem Hkely that land priccs wili rise
and, roughly, how fast? 1ow much mare
productive is a site that can be acquired
now but wonld probably be unawailable in
later years? Quesiions of thiz sort need to
be answered. Chapter 6 exunmines the eip-
cumstances in which answers nay be more
confident or less eanfident. For some sovis of
benefits, such as impraved plunning and se-
lection proceduras, dollar value estimates,
however wvagne, arve viriuaily impossible;
nevertheless, they must not be ignored.

Judging the Ne! Advanfoge, Expected
costa then are relatively measurable and
sure; expected benefits can range from
measurable and sure through various de-
grees of measurshilify and probability, This
sugpests a procedure of evaluation.

Say costs come to aboui & percent a year
(4 percent interest and 2 percent tax}, Then
if prices can be guite confidently predicted
to rise at least at thia rate {szin Montgon-
ery County), or when the cosi of demoiish-
ing new congtruction wonld bring the pries
rise well over the & percent figure {ss in
Richmond), advance acquisition is clearly
worthwhile. The benelit of betler sites, im-

proved planning, and the ke are sims=iv an
additional borus, At olher Himes, uncerlamty
about the covrse of prices wil fmply thatl
the Dencil of the best site needs 1o be oval-
vated, albsit roughly, to deside whether
benefits may be axpected Lo excead a 6 per-
coent rate. Anaiogously, under still other cir-
camsinaces Intangibls Lenelits may need to
be cureiuily ovaluatod,

The analysis implies that pood gveruge
resuits arc easicr to arhieve than are clear
lrenefita in each undertalive, AU best the
ehanrss of what will oceur ean be evaln-
ated, vub unpredictable cecurrences will in-
evitably influence the actual oulcome. This
fact carries an Draporient mossage ahout
how to orpanize an advance acquisition pro-
gram.

ADMINISTERING ADVANCE ACQUISI-
TION

Dometimes a large acqupisition muwst be
viewed as an entity, and acquisition is not
justified unless i secmy clear that the most
adverse resulls ihat are at all likely can be
tolerated, and the more hkely ones clearly
advaniageous.

FPooled Progrems, But for many soris of
acquisition problems the work should be set
up so that average resulta dictate the suc-
esus of the program. Teo this end it iz im-
portant  to  consolidate acquisition of as

satiy kinds of sites as possible in one de-
partment. As previously mentioned, it is
akso essentlal that the depuriment be free
to sell proyerties when they turn out not to
be needed, or when cheaper or more suitable
atlernatives become availuble,

Other Guides, Proper administration can
provide other ways of reduciag the risk of
adverse resslis, They are discussed at the
end of Chaptey 10. The ways ineluds proper
aceounling systems, interdepartmental in-
formation systemns, and selection of appro-
priate teehniques of regerving land, Finally,
restilts can be impreved through coopera-
tion among local governmonty and by utili-
zation of the powers of the federal govern-
ment to bring a wider framework fo bear
en the definition and pursuit of public ad-
vaniage {rom: anticipating the neced for
laud.
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1. InrroDUCTION

When the Staie of Florida or a political subdivision thereof proposcs
highways, parks, or other public uses requiring acquisition of private land,
the practice toduy is to immediately condemn the land i funds have been
appropriated. In cases where the land will not be devoted immediately
to the public use, cither the condemmor must waitl uniil the necded funds
have beca appropriated, during which time the fand will often be devel-
oped;* or, if funds are available,® the land will be condenined immedialely
although it may not be dcvoted to the public use for several years In

% Editor-in-Chicf, University of Miond Low Review; Sludent Instructer, Legal
Research and Writing I and iI.

1. Kecent inshnus have ocourred in South Flarlda. Earl Crooks, Hialenk zoning con-
sultant, poinled oot thet the <ty was legally vnable to refuse the granting of building
pormits for the constructivn of warchouses en fand that is slated for highway right-of-way
purposes:

Metro officials say (he deal Bls o paticrn of land transactions in Hialeah which have

cost tuxpayers thousands of exira dollars for the acquisition of recently improved

rlght of way land.
The Miarai Herald, Nov, 29, 1568, § 13, at 1, cobs. 6.8,

Z. Funds for advanced acquisitions are very limited, when they exist at all. For example,
In Dade County, for the fiscal yeur 1969, the Highway Department has buen budgeted
$75,000 for 2t projects; only what is left after immediate projects are Rnanced tun be used
for advanced acquislijons. Imterview with Charles Crumplon, Assistant Director of the
Meiropolitan Dade County Planning Department, in Miami, Dee. 3, 1968,

For parks &nd recreacion arveas, there are mo funds af all budgeted for advenced
acquisttions for Dade Couity in the fiscal year 1969, Tnterview with Robert Porkins, Chief of
Planping and Programming, Metropolitan Dade County Park shd Recseation Department,
in Miomi, Dec, 31, 1963,

3. For avhnrity fuv such advanced acquision see, eg., Cader Co, v. City of Miani,

a4
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the latter alternative, during the time which elapses before the land is
actually developed for the public use, the private use to which the land
was put ceases, and the econonmic bencfit—profit to the land-owner, tax
revenue ¢o the slate, and the Jand’s output for society—is lost.

The purpose of this article is to show that through a modern method
of property acquisition—specifically, through acquisition of the develop-
ment rights of land—both the problem of increased condemnation ex-
penses caused by development of the land to be condemned and the prob-
lem of the three-fold economic loss described above can be avoided.

It must be pointed out, however, that a landowner's right to develop
his land to its most profitable use is basic to the concept of land owner-
ship. It is constitutionally protected.* Yet it is subject to limitation;® and
the constitutional protection which it receives, as a property interest, is
that a taking of the Jand must be based on a proper exertion of the police
power and must be one for which ]ust compensation is made.® The con-
cept of development right acquisition is based on the recognition of this
right, and further, on the recognition that a landowner’s interest in de-
veloping his land is a scverable component of his entite interest in, and
therefore of, the value of the land. As such, it is subject to acquisition
by the statc, through condcimnation, for example. The following eﬁample
will demonstrate how stuch acquisition might ocous:

A owns an orange grove through which a highway is planned.
The value of the land as an orange grove is $2,000 per acre, Yet
the fair market value of the land is $4,500 per acre because jt
could be developed into a housing subdivision.

Under methods presently existing, il the State Road Depariment
does not have immediate funds to condemn the land, it might well have
to condema the 1and aiter housing has been constructed on it, obviously
at amounts greater than $4,500 per acre. Yet if it has sufficient funds to
condemn the land at $4,500 per acre, the cconomic benefit of A’s income,
the state’s tax revenues from the land, and the income from oranges oth-
erwise produced wiil be lost during the time that would elapse before the
highway could be constructed. '

52 Sa.2d 897 (Fla, 1953} ; State Road Dept. v, Southland, Inc., 117 So.2d 512 {Fla, ist Dist.
1960), and authority cant.dm:d thercin,

4. Governmenial action in the form of regulation which &5 50 onerous as e constitule
a taking, constitutionally requires compensation. See Geldblagt v, Hempsicad, 369 US. 590
{1561), and authority ¢ited In 26 Axr. Jus, 2d Ewinent Bomain § 157 (1966).

For cxample, intezforence with the rlzht to develop land by erecling billboards kas been
held unreasonable and invalid, as not being nceessary to the health, safely, and welfare of
the state or community, and Lherefore a taking of private property for public use withoud
compensation, Anderson v, Shackelford, 74 ¥Flo. 36, 76 So. 343 (1917}; see also Annot., 92
ALX. 469 (1031); Aonot., 58 ALR.2d 1118 {1958).

5, For example, in the arca of billboard construciion {see note 3 supra), regulations as
to size and height, manner of construction, and maintenance will be upheld if they 1end to
protect public safety, health, morals, or geperal welfare. See 5L Louis Poster Adv. Co. v
Bt. Lomls, 240 US, 260 (1918), and gencrally 3 Axr. Jur, 24 Advertising § 14 (1962).

-6. See, e, Delaware, L. & WR.R. v. Town of Morristown, 276 US, 182 (1928},
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A development right acquisition act presents a much better alterna-
tive. Xirst, the development right value of A’s property would have to be
computed; it would be the difference between the value of the land at its
present use ($2,000 per acre) and the value of the land if developed
{($4,500 per acre), or $2,500 per acre, Sccondly, it is this development
right value component of A's interest in his property which should be the
subject of immediate acquisition. After such acquisition, 4 could con-
tinue to produce orauges on his land, profiting and paying taxes as
in the past, or he could sell the interest which he retained. Finally, when
the State Road Department is ready io begin road construction, it could
condemn the remaining interest in the land and acquire it at its corrent
value as an orange grove (perhaps more, o less, than the $2,000 per
acre value which existed at the time of the acquisition of the development
use), Therefore, the economic Josses of A4, of the state, and of sociely
would be avoided; the state would not have had to risk the condemmation
of developed land, and 4 will have been fully and fairly compensated.

1L ExistiNG AUTnoriry ¥or A DEVELOPMENT RIGHT
AcoustTion STATULE

+ A, The Devclopment Right Intercst as a Severable
Component of Value

In the leading case of Switon v. Frasier,T the legislature’s power to
determine the nature of the inlerest to be taken through condemnation
was recognized. The court said,

['1'The legislature has full power to determine the nature of
the title to be acquired by the condemner [sic], since the consli-
tution of this state places no limitation or restriction on the na-
turc of the title to Jands which may be acquired by the process
of eminent domain® ~

The Florida constitution similarly places no limitation or restriction
on the nature of the title which may be acquired. In the sections which
deal with eminent domain,® the general terms of “property” and “private
property” are used.

The Florida legistature has exercised its power to determine the na-
ture of the title to be acquired and has progressively recognized differcnt
fnterests. The first condemnation statute limited the right which could
be taken to that of an easement, or right to use the property.’® Subse- -
quently, Florida’s condemnation statutes provided specifically for “an
eascment, an estate for years, or the fee simple title . . .”** or generally

7. 183 Kan, 33, 325 P.2d 338 (1958}, P

8. Id. at 41, 323 P.2d at 346,

9, Fra, Coxgr. Dect. of Rwris § 9, Fua. Coxst, art, X § 6 (1968},
10, FtA. REv. S7ar. § 1564 (1892).

11. Fra. Srar. § 73.20 (1963},




)

350 UNIVERSITY OF MIAMI LAW REVIEW [Vor. XXIIT

“the particular right or estate #n said property sought . . ., .”** The cur-
rent statutes refer simply to “the estate or interest in the property .. . 72
These statutes alone are perhaps broad enough to allow condemnation of
the development right; in any case, they indicate the legistature’s recogni-
tion that various intcrests in Jand can be acquired through eminent do-
main, The development right is another such interest and component of
value, and for the reasons mentioned should be specifically recognized
by statute to be subject to condenmation.

B. Geseral Precedent

A development right acquisition act, entitled the English Town and
Country Act of 1947, has existed in England since shortly after World
War IL It has been the means by which the development rights to Jand
have been expropriated with compensation, leaving the landowner with
the right to use and enjoy the land subject to the government’s right to
keep the land undeveloped.

In the United States, similar resulls have been achicved through the
use of the power to condcmn casements, Development rights have, in
¢ficct, been taken by statutes which permit the state or munump'ﬂuy to
condcmn casements®® for purposes such as to conserve future rights of
way and scenic casements for highways.!® In the leading case of United
States v, Causby,’® the court found that a flight casement had been
taken (and ruled that compensalion was negessary). This type of taking
not only condemns definite development rights but, in cases such as
Cousby, also takes the existing use.

Set-back ordinances, which necessarily restrict development rights,
also have been upheld.™ In one case a city was held to have the power
to condemn interests in strips of land abutting an avenue, thereby re-
stricting the owner's use to ornamental courtyard purposes.!®

Easements restricting building heights similarly have been upheld
{when compensation is given}.* The Supreme Court of Minnesota has
recognized that the concept of coendemnation includes the taking of cer-
tain development rights if the taking is for a public use® The court

12, 1d. § 1312,

13, ¥ra, Svar, §§ 7302173), 73.101 (1067); see alvo § 74.061,

14, 10 & 11 Geo. 6, ¢ 51,

15. Eg., Fra. Svar, § 7220 (1963},

16, Ep., Wis. Srar. Axn, § BAO%{(1Y (1957).

17, 328 US, 256 (1946).

18, Sre, e.g., City of Miami v. Romer, 73 So.2d 285 (Fla. 1054}, where the courl said
that I the ordinance is found Lo Le a valid exvrcise of the police power the question remzins
whether there has been such a deprivation of a beneficial use a2 to amount to a compensable
taking.

19. Je re City of New York, 57 App. Div. 166 6B NY 5, 196, cffd mem, 167 NY.
624, 60 N.E. 1108 {1501).

20. See, ¢z, Parker v. Commeonwealth, 178 Mass. 199, 59 N.E. 834 {1901); Piper v,
Ekern, 180 Wis. 886, 154 IN.W, 159 {1523),

2%. State ex ref. Twin City Bldg. & Inv. Ce. v. Houghton, 144 Minn, 1, 176 W, 159

{1920).
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defined the restriction on the land use as a “taking,”®® and upheld the
condersnation statute which prohibited certain classes of buildings, on the
ground that a taking to insure fit and hanmonious surroundings was a
taking for a public usc.

C. Acquisition of Devclopment Rights through
Open-Space Legislation

The Federal Housing Act of 19617 led the way, by providing federal
assistance, to the condemmation of land for the publie nceds of “necessary
recreational, conservation, and scenic areas ..., [

“Open-space land” is defined in the act as

any undeveloped or predominantly undeveloped Jand in an ur-
ban area which has value for (A} park and recreational pur-
poscs, (1) conservation of land and other natural resources, or
(C) hisloric or scenic purposes.®

Since the land is in an urban avea and it is “undeveloped” or “pre-
dominantly undeveloped,” it is clear that its greatest component of value
is the development yight, The terminology used in the act is broad enough
to encompass the acquisition of the development right (so long as it is
not acquired only fur a peried of years), as section 1500a provides that
the Home Finance Administrator is authorized “to help finance the acqui-
sition of title to, or other permanent interests in, such land.” (Emphasis
added.)

States have enacted open-space legislation in response to the federat
act.”® The language regarding the interest acquirable usually is broad
enough to cncompass the acquisition of the development right. The fol-
lowing excerpt from the California act is typical:

[Alny couniry or city may acquire, by purchase, gift, grant,
bequest, devise, lease or otherwise, and through the expenditure
of public funds, the fee or gny lesser interest or right in real
property in order to preserve, Hrrough linitation of their future
1se, open spaces and areas for public use and enjoyment.*

The New Jersey act specifically provided for what would be con-
sidered the acquisition of the development right. Consistent with the
American trend it i5 termed a *“conservation easement,” as contrasted
with the English method discussed under section 11 B, above. The act
provides:

22, Id. at 2, 176 NV, 160,

23, 8 701-705, 75 STAT. 185 (1961), 42 US.C.A. §§ 1500-1300{c} (Supp. 1961).

24. 1d, § 1500(b). p

25, Id. § 1500{¢).

26, See, e, Car. Gov't Conp §4 6950-54; Fra, Stax. § 193207 {1967); Mo, Axw. Coos
art, 660, B 357 A (Supp. 1960); N.J. Sear, Awx. § 13:8A o BA-I8 {1961); N.Y. Muric.
Law § 247 (Bupp. 1961).

3. Car, Gov'y Cone § 6930 {emphasis added),

e e e =
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Without limitation of the definition of “lands” herein, the com-
missioner may acquire, or approve grants to assist a local unit
to acquive: . .. {b) an interest or right consisting, in whole or
in part, of & resériction on the use of land by others including
owners of other intercsis thercin ... P8

I the commissioner were to acquire the development right, the interest
acquired would be a restriction on the use of the owner of the fee, who
falls within the statute.

Florida presently has a progressive act, discussed below,* wherehy
open space may be set aside for recreational or park land purposes™
'This statute is based upon a landowner’s taking the initiative to convey
development rights to the governing board of any county of this state
in exchange for tax assessment benefits, rather than on the state’s acquir-
ing the development right through eminent domain.

D. The Devclopment Right Acguisition Power by Implication

Although the acquisition of development righls s perhaps the most
modern idea in the law of property today, several established legal con-
cepts scem to poiut in its direction to such an extent as to 1rnply an
existence of the power.

1. ADVANCED ACQUISITION

Advanced acquisition, or condemnation for a fulure use, was recog-
nized by the United Siates Supreme Court as carly as 1923 in the case
of Rindge Co. v. Los Angeles Connty ™ Florida was one of the first states
to accept the doctrine® Six other states have similarly accepled it;® in-
deed, no state legislature which has considered it has rejected it. Under
the doctrine, which will be discussed below in fhe light of the constitu-
tional requirement of “necessity,” a condemnor has the power to condemn
propeity even though it will not be devoted to the public use until several
years inte the future®t

As was pointed out in the introduction to this paper, the economic
benefits to the individual, to the state, and to society in general are usu-

28, N.J. Star. Ava. § 13:8A-12 (1961) {emphasis added).

29. See discussion under § IV(A) infre.

30. Fra. Bar. § 193.202(1) (1967).

31, 262 U8, 700 (1923), For another recent federal case, se¢ Chapman v, Pullic Utility
Dist, No. 1, 367 F.2d 163 (9th Cir. 1968},

32, .'a'u discussion under § ITICC) dnfre.

33, Berry v. Alabama Power Co, 257 Ala. 0654, 60 So.2d 681 (1952); State ex rel. Sharp
v. 0.62033 Acres of Land, 49 Del. 174, 112 A.24 857 (1935); Pike Counly Bd, of Education
v. Ford, 279 S2v2d 679 (La. App. 1967}, application denied, 251 Lo, 329, 203 So2d $58;
Erwin v, Miss. Stale Highway Comam'n, 213 Miss, 895, 58 So0.2d 52 (1932} ; State ex rel,

‘Hunter v. Super. Cr. for Snphomish County, 34 Wash. 24 214, 208 P2d 866 (1949},

34. Seven years was wpheld 3o Carlor Co. v. Clty of Mismi, 62 So0.2d 857 {Fla, 1053),
¢ert, denicd, 346 US. 861 (1966).
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ally lost during the time which clapses Lotween condemnation and devel-
opment of the land for public usc. It would certainly seem that since
jurisdictions have accepled the advanced acquisition concept with its in-
herent economic Joss weakness, they would be willing to accept a develop-
ment right acquisition concept which would ultimately bring aboul the
same result but without the economic loss problem.

A diiference between the two concepls which might lead to criticism
of the latter lics in the fact that development right acquisition will prob-
ably lead to mere condenmations for public needs than have previously
been accepted under the case law. Although this objection is deait with in
the constitutional section below, it seems that the public interest in avoid-
ing the three-fold economic loss, and the public intcrest in Jong range
planning, would justify such a result. It is also to be noted that the case
law has not sct a limit, but has dealt with each case on its particular
facts. .

2. RESTIICTIONS OF USE UNDER POLICE POWER

Insofar as it linmits the use of land, the entire body of zoning law™
can be viewed as a type of developent use acquisition. Aithough it is
acquisition without compensation, it is justified when ysed as a legitimate
exercise of the police powers of the stale, f.e,, when it i5 done to promote
public health, safely, morals, or welfare®® It is not suggested that the
term “‘public welfare” should include an aveidance of the cconomic loss
that results without a development use acquisition act, so as to enable
the state to condemn development rights without compensation under the
police power, But it is to be pointed out that, even without compensation,
the state does have the power to restrict the use of land for the general
welfare of (ke public. It scems not so great a step to recognition of the
state power {o resirict land to an existing use by means of the conpen-
sated acquisition of development rights, in order to prevent public eco-
nomic loss.

III. ConsSTITUTIONAL CONSIDERATIONS

/ Discuseion of Florida law on the right to take=-public
use, necessity, delegation of power, etc. omitted. /
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1IV. Metoops or Acguming 1 DeveropmenT RicHTs oF Land
A, Conveyanuce in Exchange jor Tax Benefils

Under the present Floridn statute regarding outdoor recrealional or
park land® the owner or owners in fee of land being used for outdoor
recreational or park purpeses may either convey the development rights
of their land or covenant for a term of not less than ten years that the
land will not be used for any purpose other than outdoor or recreationat
purposes. The statule defines any covenant used fo be one running
with the fand®

In exchange for the giving vp of the development right, the land-
owner will receive as a tax benelit the assessment of his land “as cutdoor
recreational or park lands upon an acreage basis, so long as such lands
are actually used for outdoor recreational or park purposes.”™ The
statute is explicit that “[i}n valuing such Jand for tax purposes, an
assessor oy any faxing agency shall consider no factors other than thoese
relative to ils value for the present use. ., "

Beyond (his tax incentive, there are other forces which may come
into play to induce a landowner to give up development rights under
this statute. For example, in cases where home sites are fo be sold at

-higher prices because they abut what the developer promises will be a golf

course, the purchasers can refuse 1o accept the developer’s mere promise
but may actually require him to convey development rights to the
governing board of the county (or covenant not to develop the land).

California has a similar statute whereby tax benefits can be derived
by entering into use restriclion agreements with governmental agencies.
Under the statute, the tax assessor is required to “consider the effect upon
value [of the land] of any cnforccable restrictions to which {he use of
the land may be subjected.”™ These restrictions, the act provides,

shall include but are not necessarily limited to zoning restrie-
tions lmiting the use ol land and any recorded contractual
provisions limiting the use of lands entered into with a govern-
mental agency pursuant {o state laws or applicable local ordi-
nances.*

Maryland, too, has passed 2 tax credit provision for land determined
to be opeu-space and

. K,

80. Fra Start, § 103202 (1957).

Bl Fra. Sear. B 193.202{63 () (1967},
82, Fia, Stav, § 193.202{3) {1967).
83. Id.

B4, Car. Rev. & Tax § 4021 (19673,
£5. Jd. {emphasis added).
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for which the owner or predecessor in title has permanently
conveyed or assigned to the Staie or other designated govern-
mental bodies an easement or interest in the Jand which limits
the use thereof in such mamicr as 1o preserve its natural open
character in perpetuity.*®

The tax credit can be up to 50% in some categories of open-space™ and
up to 100% in others.®

These statutes are, of course, fine as far as they go, but they are
permissive rather than mandatory. Clearly, when the state or a political
subdivision thereof finds it in the public interest to acquire development
rights in order to prevent devejopment in arcas to be condemmned, in order
{0 avoid the cconomic loss incident to advanced acquisition, it must also
have a development right acquisition statute under which to exercise
eminent domain power in deating with a landowner who is not willing to
convey development rights in exchange for lax benefits.

B. Condcmnnetion and Leose-Back

The Model Eminent Domain Code Draft® provides a method by
which, in effect, the development right of land can be condemned. Section
311 of the Code, subsection A of which was used in part in the drafting
of the Development Right Acquisition Act of 1969 (proposal), enables
a governmenial subdivision to acquire in advance land which will be
devoted to 2 public use *within a reasenable time.” Belore the land is
cleared for the public use infended, it can be leased back to the prior
owner or fo someone else if the prior owner declined the leasing right:
The land therefore would not be unused; and the prior economic benefit,
not lost. Furthermore, under subseclion 311 C, the land would be subject
to taxation, It is clear, too, that the problem of the possibility of increased
acguisition costs at a laler date is aveided.

The major difierence between this method and the direct method
of developiaent right acquisition is that in the former the funds necessary
for advanced acquisition must be at hand, which funds, it was pointed
out,”® are often not available, In additien, zll the responsibility con-
nected with land ownership would rest on the siate rather than on the
private individual under the condemnation, lease-back method,

The following arc salient aspects of the model code draft:

A. Such governmental subdivision and agency which has been
given the power of condemnation by Jaw may, for projects or
otherwise, which have been approved by the condemner and by
the governing body of the appropriate political entity, after
a genera) plan has been adopted by said body, as the same may

86. 7 Mo, Axy. Cope ast. B § 128 (Cum. Supp. 1967,
B2, 4. § 12E{c). i

83, id. § 1E().

£9. 2 Rean Propenty, Propare & Tausr J. 365 (1987},
00, See discussion In nnole 3, supra,
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be amended, acquire lands and interests therein in fee simple, or
lesser, in advance of the time of the adoption of a budget
including such lands and inferests. Such power may be exercised
when, in the judgment of the condempor, the public interest
will be served and economy effectuated by forestalling develop-
ment of such land, which will entail greater acquisition costs at
a later date, and when such exercise is determined to be neces-
sary, convenient, and desirable.

B. Upon such acquisition, the condemnor may improve, use,
maintain, or Jease such lands until the same are requived for
public use, There may necessarily be a period of time between
the acquisition of needed lands and the commencement of
actual site clearance and the construction, but such fact shall
not minimize the public purpose of such acquisition, provided
that it can be determined that such lands will be used for the
purpose for which they were acquired within a reasonable time.
C. The owner of such land at the lime of acquisition under
this section shall have the first right to enler into lease thereof
with the condemmnor umiil such lands are needed for public
use. Any land so lcased shall be subject to general properly
taxation during the lerm of the lease. All renfals shall be
credited to the project land acquisition account. . . .

D. A condeninor with authority to acquire land under this sec-
tion shall also have authority to dispose of land, or part of it,
if it determines there is no longer need for such property for
present or fulure purposes and if the public interests wiil be
best served by such disposition. In the event of disposition, first
priority of repurchase at an amount equivalent to the current
fair market valie of the property shall be accorded to the
former owner for such property. If such owner fails to re-
purchase within a reasonable time, the land shall be advertised
ii)m' public sale by sealed bids and sold forthwith to the highest

idder.

C. Develepment Right Acquisition

Yor the reasons given throughout this paper, it is apparent that
public intercst requires some means of acquiring the development right
of land. The weaknesses of several available or suggested means have
been demonstrated. It becomes clear that a statute providing a direct
means of development right acquisition is needed, The concluding section
of this paper presents the writer’s proposat for such a statute,

V. TnEe DevEropment RicHT AcouistTioN ACT OF 1969-—-A PROPOSAL
{to be a new chapter in Florida Statutcs)

Section I Skort Tille —-
This act may be cited as the Dwecoﬁmcm Right Acqms;—
tion Act of 1969.

P
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Section 1T Definition——

“Developucnt right,” whencuver used as referred to in this
act, skall mean the rvight of the owner of the fec inlerest in the
land to change the use of the lond from iis cxisting use to any
other sse.

Section 11 Procedure.—

(1} The stale, the governing boord ef any conuly or any
municipality in this stale, or any other governmental subdivision
or agency wihich has been given the power Lo acquire property by
daw wmay, Jor projocis or otherwise whick have been approved
by the ecquiring body and by the governing body of the ap-
propriate political entity, aficr @ gencral plan has been adopied
by said body, os the same may be amended, acquire the de-
velopment right of lands thercin, in advance of the time of the
adeption of ¢ budget lo finance the ecquisition of the land
i1 fee simple, or less, and the developaent thereof to a public
purpose, Such power may be excreised when, in the judgment
of the acquiring bedy, the public interest will be scrved and
cconomy cflectuated by foresialling acquisition in fec simple,
or less, and development of such land, which would entail
greater acguisition costs at a lpter dote, ond when such excrcise
is delermined to be wnecessary, convenicnt and desirable, This
act is in addition to all olher provisions of Florida law dealing
witlh the acquisition of property or any rights thercin, in whele
or in part.

(2) 2f the aoquisition is te be through the excrcise of bae
power of eminent domain, in eddition lo following the pro-
cedre st fortkh in Chapier 72 of Floride Stedutes, the con-
dennor shall sel forth in the petition the following:

{a) an explanation why public interest requires the acqui-
sition of the development right before the land is to be ac-
qrired in fec simple, ar less.

(b} a gencral plan for the devclopment of the land ulti-
wmalely lo be qeguired including the sclting of ¢ date ceriein at
whick time the land will be condemned in fee simple, or less;
in no case shall swch a date be more than len (10) years after the
iatc of the condemnalion of the development right of such

nd.

Comment;

This section is set up in {wo subsections to make clear the legislative
intent that acquisition may be by means other than eminent domain
proceedings, such as by purchase or gift. Subsection (2) requires in the
case of eminent domain proceedings that the satisfaction of the public use
or interest requirement discussed above™ be shown in the petition itself.

91. 2 Rearn IMrorrrry, Pronsix & Trust J. 365 (1967).
© ¥2, See pp. 353457,
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Some of the language of subsection (1) was taken from subsection 311 A
of the Model Eminent Domain Code Draft.™

Section IV Compensation —

(1) Where the development right of land is acquired by
means olhor than through cminent domain proceedings, os by
gift or purchase, the land owners compeusation shall be deler-
mined by the agrecment of the partics involved,

(2) Where the devclopment right of land is acquired
throngh cminent domain proceedings, the procedure shall be in
accordaice with Chepter 73 of Florida Stetutes, and the amonnt
of full compensation shall be bascd on the difference between
the fair markel value of the land and the velue of the land for
the use lo wiich it was devoted at the time of the acquisition,

Wihen the fee simple, or lesser interest, is sudsequently
condemncd, the grantor's compensation siall be bascd on a cur-
rent appruisal of the voine of Lhe land at iie use permitied ot Lhe
dale of the subsequent acquisition,

Comment.:

This section is designed to clarify the manner in which compensa-
tion shall be measured to comply with the full compensation requircment
discussed above.® It is suggested that Chapter 73 of Florida Statutes be
amended to clarify that “property,” as used therein, is defined as property
interest. .

‘The second paragraph of subsection {2) is to emphasize that there
will be at the time of ihe condemnation of the fee simple, or less, a current
appraisal of the tand at the use permitied after the condemnation of the
development right,

Section V Rcconveyance of the development right —

(1) The owner of the land of which the deoclopment vight
has been acquired under this act shall not change the use of
said land from the usc existing al the time of the acquisition of
the developarent right wilkout first obtaining @ writicn instrument
from the body which has acquired the development right, whick
fnstriment re-couveys oll or part of the development right
to said pwiter and whick instrnent must be promptly recorded
it bhe same manncr a5 any other iusirument affecting the title
to real estate,

(2} Neo povernmental body which holds tille to ¢ develop-
ment right pursuant lo this act sholl convey said development
right lo anyonc other than the record holder of the fee simple in-
terest in the land o which the development right atlaches, and
the conveyance to soid owncr of the fee shall be made only after g
detersmination by said governmenial body that such conveyance

93. See pp. 361-62.
94, See pp. 357-58.
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would not adversely affcct the interest of the public. Section
125.35, Florida Stetutcs, shall not epply to such seles, bud any
governmental body which has acquired a developrent right pur-
suant te this act shall forifovitlh adopt approprigle regulations
and procedurcs governing the disposition of the seme, These reg-
wulations and procedyres shall provide the terins of the convey-
ance, including the compensation to be paid by the grantee. No
devclopinent vight shall be convcyed by any govermnental body
without first holding a public hearing and unless notice of the
proposcd conveyunce and the thne and place Lhat the public
hearing is to be hetd, shell be published once a week for of least
two (2) weeks in some newspaper of general circnlation in the
connty involved privr to said hearing,

Coamment;

It should be noted that under subscction (2) the owner in fee of
the land shall be required to compensate the governmental body in the
case of a re-conveyance of the development right.

()

)

Section Vi Taxation; assessment -

Auny land the development vight of whick has been ecqiired
shall not be cxempt from poneral property taxation. In valulng
siich lands for fax purposcs, an asscssor or quy loxing agency
skall consicder no factor other than those refative to its vafue for
the wse cxisting ab the time of the acquisition of the develop-
ment right or, in the case of o re-conveyance under scction 4
of the act, for the wusc permitied eflcer sich re-convoyance.
Section VII Prevention of waste end irrepurable injury—

The body which has acqrired the developiment vight shall
hove the power lo fle approprivie action to prevest waste or o
enjoin irreparable iwjury whick will afject the value of the lond
as it will be nsed when developed to the vllimate public use,
unless such waste or irvcparabic infury is secessorily incidental
to the use perntitied.

Scetion VI Intcr-governmcntal agrecnionts —

In order to effectwate an ordevly excroise of power under
Hris section, the agercics and subdivisions of governmenl a¢-
corded such power are anthorized Lo enler into agreement with
each other, or with the federel goversncint, respecting Lhe
fnancing, planuing, or ecquisition of property needed for fulure
use, in order lo Jacilitate the pencral objective of ¢ reasonable
program of acquisition of fand for future use,

Section IX Effective Dule.~-
This act will be effcelive immedictely upon becoming lme.
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'STUDY OF ADVANCE ACQUISITION OF HIGHWAY RIGHTS-
OF-WAY

Svmuary or ConcLUsIONS AND RECOMMENDATIONS

Highway officials have long recognized the need to reserve the routes
of future highways as soon as they were identified. All too often, with~
out the appropriate legal and financial tools, they are compcfled to
watch helplessly as unimproved land is developed and improved prop-
erly changed to even morc intensive uses without being able to acquire
those portions that would inevitably be needed for future highway use.
Theso highway officials know that the taxpayers want public high-
ways to be constructed but that they will protest vigorousty if the
facilities cost too much becauss expensive improvenenis must be
removed to pernit construction.

In recognition of the increasing mced to acquire lands for future
highway use, the Congress, in the Federal-Aid Highway Act of 1966,
directed the Secretury of Conuncrce to undertske a study of the
advance acquirement of highway right-of-way for the Federal-nid
highway systems. In the study, emphasis was to ba given to the
vision of adequate Limoe for the disposal of improvements located on
rights-of-woy, the relocatiou of affected persons and businesses, meth-

s of financing advance acquisition, and related malters.

Pursuant to this mandate, the Burcau of Public Roads bes reviewed
the existing iterature and materials which have been produced on this
subject matter in the pasi; hes sought new apd current data from the
State highway departiments related to elements of advance right-of-
way acquisition; and bas consulted with the Commitice on Right-of-
Way of the American Association of State Highway Officials, It has
slso obtained pertinent materinls [rom the files of the Special Sub-
commitiee on the Federal-Aid Highway Program and veluable sugzes-
tions on advance acquisition from its staff.

Future or advance right-of-way acquisition may mean different
things to different persons. It is censidered for the %urposo of ihis
report to be the acquircment of real properiy for highway purposes
8t least 2 years prior to its need for highway construction,

Vast suma of money already have been spent and more will be
expended to meke public highways the most efficiont channels of
transportation that we know how to provide. The 1865 right-of-way
cost estimate for the Interstate System alone was $7.2 billion includin
the amount expended before January 1, 1965; of this, it is estima
that approximately $3 billion of right-of-way remsins yet to be
acquired. Additionally, considerable sums are being spent each year
for other public highways, both on and off the Federal-aid highway
gystems for rights-of-way, and untold amounts will be involved in
night-of-way acquisition programs that are needed but as fet un-
authorized, especielly in the yrbanized arcas of the Nation. If thess
investmonts of the efforts of men and resources ars to yield the

1
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meaximuin of bencficied resulls, past misiakes, particelarly thoss of
prission, must serve as guides for {uture conduct.

Benefits which ean b harvested by the public from wan approprinte
program of acquiring properly for Diture higshway use inelude:

{1 Right-of-way costs will be nuinintized by forestalling costly
dovelopinent of land vilunatcly required for higlhway purpeses.

{2) Khere can be move orderly, deliberate, and Leneﬁcial
relocation of persoi, businesses, farims, and othes existing vwes of
proporty &t lower cconvimie and sociol costs.

{3) More orderly dovelopment of communities will be nelileved
by the early identification and rescrvation of Righway locations.

{4) Private developors and jroperty owners will ba enabled to
plan their private land nses and development whoily consistont,
physically and functionally, with an ulimate hizhway plan.

(5} Highway bmprovement setivities will be facilituted by the
provision of mere leadtime whiele the rdvance seguirement of
right-of-wry makes possibie. Advance engineering planaing and
design will bs stimulated, therehy making possible a more
rationn! and deliberate npprosch to the provision of a modern
highway piant.

(6) Without the pressure of having te meet short dendlines,
negotintions with property owners ean bo such more serene and
satisfaciory from cvery point of view. Public relations generally
will be facilitated.

These advantages notwithstanding, advance acquisition is not an
Aladdin's Lamp. It hue some potentisd shortcomings that must be
reckenod with-—

{1} Great rors must ba teken in the administration of a pro-
gram of ndvance tight-of-way nequisition to make sure that com:-
mitmenis aro not made only to ba nbandoned after further study
is made.

(2) In arens of stable lund use, potentinl advaniages may be
quostionablo. Econoinic and sorinl roturus from the application
of the concapt will Ly grestest in ths undeveloped suburban and

“wrban Iringe areas of metropolitan places and i downtewn aress
where land uses arc hoing uporadad or are rapidly changing.

(3} When improved proparty is purchased in sdvance of need,
the State must maintsin the segnired properties if neighborbood
deterioration is to bo aveiled. Under thess circumstances, the
State may be plagued with sll the usual problemns associated with
a landlord and tennnt relationship. If properties remain vacant,
vandalism and policing can become an acute problem.

A fow ilustrations of cost savings effected by advance right-ofwway
scquirement are notewnrthy. In the Birmingham srea of Alabama, &
lerge undeveloped shopping center zite, purchased by the State Ligh-
wey depariment i 185%, will not be needed for highway purposes
until some time this yvesr; tho siie vwas purchased for §275,000, and
this represented a suvings of severs] willion dellars in lend and
amnprovement costs which woull hrve besn incurred hud the shopping
center been built, The Anizene Highway Dopertinent purchased a
S-acre tract in East Phoenix for $587,700; vne of the largest Ploanix
builders had opticned this property in order to build a largs condo-
minium apartment project; had the proiect heen built, many thousands
of additional dollars of right-of-way cost would have besn involved.
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.'The economics of advance right-of-way acquisition can be ap-
gron.ched negatively, so to speak, as well as positively as has been

one in the foregoing Hlustration. In one Siate, for example, a now
trailer park was acquived for higliway purposes costing $200,000.
‘The land value smounted to only $32,000. Had the parcel been pur~
chased before construction of tho trailer park, $168,000 might have
been saved.

Since 1952, California has used an advance righi-of-way sequisition
revolving fund of $30 million with which the State has purchased
pr:Amrty estimated at $66 millien. If these acquisitions had not been
made and normal improvements permilted to proceed, the costs in
the future to thoe Siste would have approximated $366 million. The
indicafed savings, therefors, are estimated at $300 million, over &
12-year period, or an average of $25 illion per year. In 1965, the
capital cutlay for highway right-of avay in California was $178 million;
the savings, through advanco purchases, from this fund nslene,
smounted to approximately 14 percent of its total right-of-way cozis.
In addition, the State acquires in advance to a considerable extent
from current funds.

It has been gencrally recognized that under many circumstances
it would be in the public lnterest to acquire property for future
highway rights-of-way. Tha inquiry muy then be made as to whether
such an activity is now authorized under existing Federal-aid laws.
The answer is in the aflinnative. For all Federal-aid highway systems,
including the luterstate System, right-of-way aequisition can be
financed, in the usual Federal pro rata, out of each State’s annual
apportionment from Federal Highway Trust Funds as long as 7 years
in advance of construction. For the most part, this time period has
lﬁeen found to b adequate, though in & few isolnted instances it

as nol.

The legal status of advance acynisition at the State level is not so
clearly defined. Statutes specifically authorizing the acquisition of
Jands for future highway use heve heen found in 27 jurisdictions!
In 26 of these jurisdietions, the gl authority is granted to the high-
way department, but in Wisconsin, the authority is bestowed on
the Milwaukee County Expressway Commission. In ndditien, in
16 other Siates? and the District of Columbia, suthority to acquire
lands for future highway usc is implied by the statutes or by court
decisions in those jurisdictions. Accordingly, in 43 jurisdictions, there
is either express or implied authority to anticipate the future in
higlhway land acquirement activities.

t does not follow, from the fect that rany States have express or

yimgiod—aut.}wribyh to acquire property for future hizhway use, that

such suthorizations are {ully oiilized or ere complstely adequate to
deal with a full range of advancs acquisition pmb]iems. The contrary
actually prevails. Necessary or desirable elements of suthority end
prictice are deali with in several recent studies, diseussed Jater in this
report. The elements include such matiers as an appropriate declara-
tion of legislative policy, a delegution of anthority Lo acquire lands for
future highway use, dofinition of future use, standards for the exercise

TAlnsko, Arkansas, Arirona, Callfornts, Colornde, Connecticut, Florlds, Ideho, Indinns, Kepsas,
Lovkkens, Muryviand, Michigan, Moniana, Netraska, Novada, Now Tersay, Mew Mealto, Nwl!i Dakota,
Ohiy, Oklshoma, Pucrts Rtiee, Utah, Virginia, Washis ¥lﬂu, West Virgials, Wiscarsia,

3 Delaware, lowa, Retntucky, Mekse, Mssissippl, Blisspur], New Hampshire, New York, North Caro-
lins, Oregon, Bouth Carclina, Bouth Dekats, Tamnosses, Teans, Wistousin, Wyoming,
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of tho power, type of interest to be acquired, the power to sell lands
no longer neadag, power to leass, application to improved or unim-
proved lands, financing, definition of terms, intergovernmental
relationships, and other matters.
~A- complotely -adequate legislation authorization to acquire lands
for futurs highway use is uscless unless the financial resources to do
. the ﬂjob are somchow provided. At the Feders] lovel, while funds
available for Federal-aid highway imprevement may be used for

advence right-of-way acquisition, this use is in competition with the
deraands for physical eontruction of highways. The leval of Federal-
gid highway funding authorized is insufficient to encourage much,
if; any, acquisition of property for future highway uss; it 18 barely
sufficient to finance interstate snd other Federsl-nid construction
programs. From the State side, 12 of the States * have established
~ specific funds for advance acquisition, of varying size and adequacy
in terms of the need. Tho magnitudes rapge from $300,000 in Delawara
to $50 million in New York. Additionally, saven other States set
aside funds of various sizes for this purpose from budgeted highway
funds. All but three Statcs bave indicated that present funding
g:nctices are inadequato for sdvance scquisition purposes. A corollary

nefit from an aﬂvance right-of-way program would accrua from
more orderly relocation practices. In accordnnea with Federal regula-
tions, and in many instances under their own statutes, State higﬁway
departments advise owners and occupents of proporty needed for
highway purposes of relecation advisory nssistance that is available.
Past, experionce indicates thet approximatcly 3 percent of individuals
and Lusinesses forced to vacate have dono so with 30 days or less
after notice;-76 percent botween 30 and 180 days; and the remaining
21 porcent hiave vacaled after 180 days or more. States sometimes
grant 30 (o 90 days rent-free occupancy. The most prevalent method
of disposing of improvements is through public auction or sealed bid.
The timo required varvies. After vacation of the improvement, an
average of 2 months are required for advertisement, sale, and removal.

The management of property acquired in advance of need is an
essential clement of any sdvance nequisition activity. Of the 50 States,
the District of Cehunbin and Puerto Rico, 48 jurisdictions bave legal
authority to lease, and 37 of these roakeo use of this power to some
-extent. Management expenses ange from 3 to 30 percent of gross
rental incomne, excluding real estate taxes. Federal funds participate
in all elements of properly management except for real estate. tax-
payment, nn exception that will bear further policy studhi. Seven
;g‘tiai‘.es must pay real estate taxes on properties used for other than
_hi%hway purposes, and three of these States must make such payments
on 'F if the property is income producing.

M&me _Sumparize some advance acquisition data by States.
*ho outright scquisttion of property in‘advance of need is but-one of

several different methods of making sure that the lands needed for
future highway purposes will bo available at reasonable cost. It may
be the best of such methods, since it makes use of the power of eminent
domain and immediate compensation is paid for the property taken.

Other ways of achicving the same goals involve reservations of various
kinds under the State police power, ns is done by or for the State high-
wey departments in nine of the States. Additionally, in 37 States,
varying degrees of coordipation and cooperation have been effected
between the highway departments and local government agencies
baving reservation suthority under the police power,

—rerninis
1 Arjronn, Californfs. Connmestieut, Delawsrs, Marslnnd, Npw Jersoy, New York, North Carol
Tennesaoo, Virghnds, West Virgialn, snd Wisoonsin. - ¥ fn3,
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SUMMARY

SCENIC EASEMENTS

LEGAL, ADMINISTRATIVE, AND VALUATION
PROBLEMS AND PROCEDURES

This study was divided into two seclions with two original goals: (1) the legal
aspects of scenic easeponis and {2} the valuation aspects of scenic easemnents.

Logal Aspects

The scenic zusement would appear to bz an extremely wseful device for imple-
menting the highwny beantification program, In rural arcas where the land is
not yet ready for developmient, the cost of scenic easements is quite low as com-
pared to the cost of fee-simple acquisition. This is particularly true when scenic
easements are acquited over wetlands, flood plaing, and areas where the scenic
restrictions do not ntarfere with the continued use of the land for agricultural
purposcs and where development potential for othier than agricultural uses is
limited. Even where the development potential of the land for other uses is
greater, the cost of a scenic easement may be considerably less than the cost of
fee-simple acquisition.

The expenicnce of the Wisconsin Highway Commission indicates that it is
possibie to operate s program of scenic easement gcquisition and maintenance
quite snccessfully i (1) landowners are folly educated as to the objectives of
the progrem and the rights they are relinquishing when they grant a scenic ease-
ment; (2} a system of periodic inspeciions s established, with prompt reporting
of any violations of scenic restrictions; and {3) the local courts are well informed
as {0 the objectives and the mode of operation of the scenic easernent program.

It is likely that use of the power of eminent domain and the expenditure of
State funds to acquire scenic cascments will be sustained in most States, if chal-
leniged, on the ground that scenic casements promote a public purpose and make
possible a public use of the servient land. In some States with constitutional
anti-diversion provisions, the use of dedicated highway funds for scenic easement
acquisition may present more of a problem. “Equal protection™ may also raise
problems, not with respect fo scenic casement acquisition per se, but in connection
with related police power restrictions on land use adjacent to highways.

In connection with ihe copstitutional public purpose and public use require-
meats, it would seem desirable to include in scenic enabling legislation an express
declaration that acquisition of scenic interests in land adjacent to highways is for
a public purpose and will provide for a public use. Such z declaration is, of
course, not conclusive on the issuss of public purpose and public use, but it is
gccorded substantial weight by the courts. It could well be strengthened by an
express declavation that the contemplated public use may be either active-—as
where there i« a public right of unley on scenic overlook aresas—or passive-—as
where the only public righis are acgative and the public use consists of visual
otcupancy.




A few other conclusions as to scenic casement cuabling Iegislation may be in
order, as follows:

1. Tt 15 desitabie to state in the enabling act--as most of the current acts
do—that scenic interesis may include the fee simple or any lesser interest, and to
mention scentc eascments expressly—as most of the current acts do not.

2. The enabling act should incinde some definition of a scemie eascment—a
feature conspicucusly lacking in practically all of the current cnabling legistation.

3. The enabling act should provide for acquisition of scenic interests {includ-
ing easements} by condemnation, as well as by purchase, exchange, and gift, for
without the power to condemn the Siste highway agency is severely handicapped
in ncgotiating for the purchase of scenic interests and may, on occasion, find it
impossible to preserve an especially sipnificant scenic area at a reasonable price,

4. If the power to condemn scenic interests is piven to the State highway
agency, it should alse be autherized to withdraw from = condemnation proceeding
on payment of the landowner™s costs. fa the event the condemnation jury finds a
value grossly im cxcess of whai the highway agency believes the scenic interest is
worth.

5. The enabling act should wuthorize not caly acquisition of the fee simple
and less-than-fee interests, bur aizo the scquisition of the fes simple and resale
of the fee subject to sconis restrictions.

€. The eazbling act should expressly provide that all scenic casements acquired
by the State highway agency adjacen! {0 er in Jocations visible from the highway
shail be deemed appurtenant to the highway, and that all scenic zasements shafl
be hinding upon and enforceable against the original owner of the servient land
and all his heirs and assigns in perpetuity unless the scenic casement Jdeed expressly
provides for some lesser doration,

7. The enabling act shouwld expressly provide that no court may declare a seenic
easement {0 be extinguished or unenforceable on the grovad of changed conditions
of frustration of purpose.

8. The enabling act shouid expressly avihorize the State highway agency, when
it will not be contrary to the public intercst, o grant an appropriate variance of
the scenic pasement restrictions.

In drafting scenic casement Jdeeds, i would seem that the current Wisconsin
practice has substantial advaotages in terms of tailoring the land-use restrictions
and the grant of aflirmative rights t¢ Bt the particular situation, The current
practice in Wisconsin is to select in advance from a substantial list of restrictions
and affirmative rights those most appropricte for the particular scenic location,
The highway agency™s field committee or “team,™ consisting of an engincer, a
right-of-way agent, and a wayside development spécialist, which determines the
content of the scenic casement “package” in each case, is given authority to add
other provisions not contained in the standard lis#where necessary to deal with
an unusual situation. But the highway agency's negodlator is not authorized to
deviate from the proposed scesic easement package cxcept where addition of a
clarifying word or phrase, which docs not change the basic intent of the easement,
may resolve 2 misunderstanding or possible future question as to intent.

i




CHAPTER FOUR

<7

PROPOSED ENABLING LEGISLATION AND SUGGESTED

SCENIC EASEMENT PROVISICNS

PROPOSED ENABLING LEGISLATION

It may seem presumptuous to st forth a proposed scenic
casernent enabling act, inasmuch as a larpe majorily of
the Stales have already enacted snabling legislation in
rcipcnse to TFitle 1Y of the Highway Beautification Act
of 1965. It is possible, however, that the propozed scenic
essement enabling act may be heipful to those Stales which
as yet have no enebling legistation, and perhaps alse in
other States which may wish 1o reconsider enabling lepis-
lation enacted somewhal hastily in order to gualify for "3
pereent” Federal funds under Title 13} of the Iighway
Beautification Act of 1965 Like most of the enabling
statutes already adopted, the proposed statute is hroad
enough to permit acquisiticn of land in fee simple, or any
lesser estate or interest therein, for the pwrpose of pre-
serving, resforing, or enhancing scenic beauty along the
highways.
The proposed enabling legislation is as follows:

Highway Scenlc Beauty Act

{1) It is the intent of this act to promote the safety,
convenicnce and enjoyement of travel on, and protwcuon
of the public investment in. those State highways which
are part of the Wational Systemn of Interstate amd Defense
Highways or the Fedcral-aidf systera of primary and wcond-
ary: highways, and to provide for the restoration, pres.
etvation, and enhancement of scenic boauty within, ad-
jacent to, or within eyeshot of such highways,

(2} The State highway agency [commission or depart-
ment] is hereby authorized 1o acquire, either in fec simple
of any lesser estate or intercst, real properly adjacent
to or within eyeshot of any State highway comprised in
the MNational System of Interstate and Defense Highwavs
of the Federal-aid system of primary and secondary high-
ways, fany State or county highway] which the State
highway agency considers aecessary for the preservation,
festoration, or enhancement of scenic beauty within, ad-
jacent to, or within eyeshot of such highways. Such ac-
Quisition may be by gift, purchase, exchange, or condeni-
nation. The cost of acquisition shall be considered part
of the cost of highway construztion.

{3) The less-than-fee simple interests authorized to be
acquired by this act may include scenic easerents, which
are servitudes designed to permit land to remain in private
owneiship for its normal agricultiral, residential, or other
tse and at the same time to restrict and control the future
usc of the land for the purpose of prescrving, restoring,
ar enhancing the natural beauty of the land subjeci o
the scenic easement. Scenic easemcats acquited pursuant
10 this act shall be deemed e constitute eascments both

at law and in equity, end all the usual legal and equitable
remedies (including prohibitory and mandatory injunc-
fions) shall be availzble 1o protect and enforce the State’s
tnterest in such stenic easements, All scenic easemenly
acquired pursuant ¢ this act shall be deemed to be ap-
purtenant to the highways to which they are adjacent or
from which they are wvisible. The duties created by any
scenic easement acquired pursuant to this act shall be
binding upen snd enforcible against the original owner
of the land subject to the scenic easement and his heirs,
successors. and assigns in perpetuity, unless the instrument
creating the scenic easement expressly provides for a
iesser duration, Mo eourt shall declare any scenic ease-
ment acquired pursuant to this act to have been extin-
guished or to have become unenforcible by virtve of
changed conditions or frustration of purpose,

(4) The 3State highway agency may acquire land in
fee simple pursvant lo this act snd convey ot lease such
property back fo its original owner or to another person
of entity subject o such reservations, conditions, ease-
ments, covenants, of other contractual arrangements as
will preserve, restore, or enhance the scenic beauty of
the area iravessed by the highway.

(5} The Staie highway agency is hereby authorized
to grant variances from the reservations, conditions, Te-
strictions, covenants, or olher contractual arrangements
contained in any scenic easements acquired pursnant to
this act or in zny conveyances made pursuant to this act,
upon the fellowing conditions:

(&) Application for such variance shall be made by
the landowner in writing on forms supphied by the State
highwzy agency and shall include a description of the
land, the variance or release desired and the reasons
thereior.

ib} Any such variance shall be determined by the State
highway agency to Be in the public inferest and not con-
trary to the purposes of the scenic enhancement program.

{c} The State highway agency shall deiermine whether
the granting of the variance sought will add value to the
fand in question, T the determination is affirmative, the
tandowner secking the variance shall be required to pay
such valug 1o the State highway agency, To aid in such
determination, independent appraisers may be employed.

{d} The Stale highway agency shal require the execu-
tion of such conveyances, contracts, or other instruments as
it decms legally necessary 10 accomplish the desired resulr

(6} When the State highway agency shall deem it neces-
sary (o exercise the power of eminent domain te acquire
any real properiy, either in fee simple or any lesser eslate
ot interest, pursuant to this act, the agency shall be entitled
at any point in the condemnation proceeding, even afler
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verdict, to have the proczeding dismissed vpon payment of
all costs of the condemnes, inchuding aliorncy's faes.

{7) The Legislature hereby declaces that the acquisition
of interests in real property for the purposes staled in this
act will serve a public purpose and provide for 5 pubdic use
of such interests, Where the interest acquired puisuant to
this act is a scenic casement or other fess-than-fes simple
interest imposing scenic restrictions on land, the visuval use
and occupancy by the itraveling public of areas sebject to
such restrictions is hereby declared o be 2 public vss.
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